Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


r~]- 


REPORTS 


• 


OF 


CASES  AEGUED  AND  ADJUDGED 


IN    THE 


* 


CIDottrt  ol  §p|real$  of  ^atgUni, 


AND     IN     THE 


HIGH  COURT  OF  CHANCERY  OF  MARYLAND;.i 


FROM 


-< .  < .  V 


FIRST    HARRIS   &    McHENRY'S   REPORTS   TO    FIRST:    '- 

-  '  ■*         - .       " 

MARYLAND   REPORTS.  --'::   -'•'' 


x    "    < 


ANNOTATED    BY 

WILLIAM   T.    BRANTLT, 


*  -    rf 


^  ^  _.  ^ 


OF  THIS  BALTDfOBE  BAR. 


'    ^  . 


VOIiUMK    XI. 

Containing  the  Seventh  Volume  of  Harris  &  Johnson's  Reports. 

BALTIMORE: 

M.     CURL  ANDEE, 

Law  Bookseller,  publisher  and  Importer. 

1883. 


\ 


r 


REPORTS 


OF 


CASES  AEGUED  AND  ADJUDGED 


IN    THE 


(Iti0urt  of  §tr|real$  of  ^atglani, 


AND     IN     THE 


HIGH  COURT  OF  CHANCERY  OF  MARYLAND.-^ 


PROM 


FIBST    HARRIS   &    McHENRY'S   REPORTS   TO    FIRST; 

MARYLAND    REPORTS.  -";: 


ANNOTATED    BY 

WILLIAM   T.    BRANTLT, 


OF  THK  BALTDfOBE  BAR. 


VoijUME  XI. 

Containing  the  Seventh  Volume  of  Harris  &  Johnson's  Reports. 

BALTIMORE: 

M.     CURL  ANDEE, 

Law  Bookselleb,  publishes  and  Impobter. 

1883. 


References  in  the  notes  to  preceding  volumes  of  Maryland  Reports  are 
m^^p  to  the  pages  of  this  edition. 

:  Thfe  Index  and  Table  of  Cases  in  each  volume  of  this  series  after  1  H.  &  J. 
KaveCbeen  prepared  by  Mr.  W.  H.  Brune,  Jr..  of  the  Baltimore  Bar. 

•JXhts  volume,  containing  cases  determined  in  the  Court  of   Appeals  of 

Mar^and  ^in  1825  and  1826,  and  reported  by  Thomas  Harris,  Clerk  of  the 

CQ^Ct  of. Appeals,  and  Reverdy  Johnson,  Attorney-at-LAw,  was  first  printed 

at»Ajin{»p}JiB,  by  Jonas  Green,  in  1827. 

-     •••        •• 


• 


•  •••  • 


9514 


••••■     ••••• 

••»••     •  ..•    '•••, 
•  •  •     -••-         •• 

•••••    •••: 

•••••        •  ••••• 

•  •-    •/•••  •  •  • 

••  ••     •••    •    • 

.:::•   •:•*:•••  V.":  M-.1 /i  «: 

*•      *••••       ••• 

•••••       •        •     ••• 

•  •  •  «  •  • 

■••••      ••••• 

•••  •    ••        • 

.••  •••••       ••••• 

•  •       • 

•.. 

••       •• 

• 

•  •  •• 

•  •  ••_ 


BALTIMORE*. 
WM.    K.    BOYLE    &    SON, 
PRINTERS. 


NAMES    OF    THE    JUDGES,    &c. 


DUBING  THE  PERIOD  OOICPRISED  IN  THIS  VOLUME. 


COUET  OF  APPEALS. 

Hod.  John  Buchanan,  Chief  Judge. 
Hon.  BiOHABD  TiLGHMAN  Eable,  Jadge. 
Hon.  WiiiLiAM  Bond  Martin,  Judge. 
Hon.  John  Stephen,  Judge. 
Hod.  Stevenson  Aboheb,  Judge. 
Hon.  Thomas  Beale  Dobsey,  Judge. 

COURT  OF  CHANCERY. 
Hon.  Theodobick  Bland,  Chancellor. 

COUNTY  COURTS. 
FiBST  Judicial  Distbict. 

Saint  Mary^Sj  Charles  and  Prince  Oeorgeh  Counties. 

Hon.  John  Stephen,  Chief  Judge. 

Hon.  Edmund  Key,  Associate  Judge. 

Hon.  John  Rousby  Plateb,  Associate  Judge. 

Second  Judicial  Distbict. 

Cecily  Kentj  Queen  Anne^s  and  Talbot  Counties, 

Hon.  RiCHABD  Tilghman  Eable,  Chief  Judge. 
Hon.  Lemuel  Pubnell,  Associate  Judge. 

Hon.  ROBEBT  Wbight,  "  " 


iv  NAMES  OP  JUDGES.— 7  H.  &  J. 

Thied  Judicial  District. 

CcUverty  Anne  Arundel  and  Montgomery  Counties. 

Hon.  Thomas  Beale  Dorset,  Chief  Judge. 

Hon.  Charles  J.  Eilgour,  Associate  Judge. 

Hon.  Thomas  H.  Wilkinson,  Associate  Judge.  ] 

Fourth  Judicial  District. 

Caroline,  Dorchester,  Somerset  and  Worcester  Counties. 

Hon.  William  Bond  Martin,  Chief  Judge. 
Hon.  James  B.  Bobins,  Associate  Judge. 
Hon.  William  Whittington,  "         *' 


Fifth  Judicial  District. 
Frederick,  WasJiiiigton  and  Allegany  Counties. 


Hon.  John  Buchanan,  Chief  Judge. 
Hon.  Abraham  Shriyer,  Associate  Judge. 
Hon.  Thomas  Buchanan,        "  *' 

Sixth  Judicial  District. 

Baltimore  and  Harford  Counties. 

Hon.  Stevenson  Archer,  Chief  Judge. 
Hon.  Charles  W.  Hanson,  Associate  Judge. 
Hon.  William  H.  Ward,  "  <' 

BALTIMOEE  CITY  COURT. 

Hon.  Nicholas  Brice,  Chief  Judge. 

Hon.  William  McMechen,  Associate  Judge. 

Hon.  Alexander  Nisbett,         "  " 

ATTORNEY-GENERAL. 
Thomas  Eell,  Esquire. 


TABLE   OF    CASES 

Reported  in  7  Harris  and  Johnson -s  Reports. 
References  are  to  top  pages. 


Atbej  ©ff.  Collins 1 66 

Ayres  vs,  Toland 8 

• 

Baker  a*«.  Coursey 22 

Bank  of  Somerset  ats,  Curtis 19 

Barber  iUs.  Carroll 829 

Barger  vs,  Collins 166 

Baasett  aU,  Veasey 885 

Bateman  at$.  City  Bank,  &c 84 

BeDBon  va,  Musseter 1 68 

BeTans  vs.  Taylor 1 

Bigham  €Us,  Price 220 

Bohn  vs,  Headley 194 

Bosley  m.  M'Kim 841 

Bowers  vs.  State 25 

Boyle  vs.  Robinson 156 

Bradford  vs.  Barber 329 

Bull  aU  RuflF 11 

Carroll  vs.  Barber 329 

Carson  vs.  Moores '. 4 

Chapman  vs.  Williams 123 

Chase  m.  M'Donald 125 

City  Bank,  &c.  vs.  Bateman 84 

Clautice  tUs.  Neale 270 

Clopper  vs.  Union  Bank,  &c 74 

Coale  vs.  Harrington 115 

Cockey  cUs.  Gist 106 

Collins  ats.  Atbey .^ 166 

Colt  vs.  Douglass. 306 

Coulter  ats*  Boyle 156 


vi  TABLE  OF  OASES,— 7  H.  &  J. 

Coursey  m.  Baker  22 

Craddock  aU,  State 32 

Crawford  aU.  Rowland 42 

Cromwell  vs.  Owiogs 44 

Curtis  V8,  Bank  of  Somerset 19 

Dallam  va,  Dallam 172 

Dashiell  ata.  Pike 840 

Davis  vs.  Davis 28 

Diffenderffer  vs.  Hughes 3 

Dorsey  vs.  Hays 267 

Dorsey  vs.  Smith , 248 

Douglass  cUs.  Newson 306 

Drake  vs.  Hudson 292 

Dryden  ats.  Bowers '. 25 

Edelen  vs.  Hardey 60 

Eiclielberger  vs.  Finley 276 

Elder  vs.  Warfield 284 

Elliott  vs.  Oiese 331 

Farmers'  Bank,  &c.  <Us.  Pannell 158 

Fendall  aU.  Gist *. 106 

Finley  ats.  Eichelberger 276 

Fisher  ats.  Boyle 156 

Franciscus  cUs.  Drake 292 

Garrett  ats.  Martin 202 

Giese  ats.  Elliott 331 

Giese  vs.  Thomas .• 333 

Gist  vs.  Cockey 106 

Glenn  ats.  Haslett 13 

Gray  ats.  Wyman 296 

Griffith  vs.  Jarrett 57 

Handy  vs.  State 34 

Harden  vs.  Moores 4 

Hardey  ats.  Edelen^ 50 

Harrington  ats.  Coale 115 

Haslett  vs.  Glenn 18 

Hays  ats.  Dorsey 267 

Headley  ats.  Bohn 194 

Henck  vs.  Todhunter 204 

Howard  vs.  Ramsay 91 

Hudson  ats.  Drake 292 

Hughes  ats.  DiffenderjSer 8 


TABLE  OF  OASES.— 7  H.  &  J.  vii 

James  et.  Lawrence 60 

Jarrett  ats.  Griffith 67 

Kemp  V9.  MTherson 283 

King  M.  Maddux 840 

• 

Laurenson  m.  State 244 

Lawrence  ats,  James 60 

Levy  Court,  &c,  aU,  Laurenson 244 

Levy  Court,  &c.  m.  Merryman 64 

Low  aU.  Owings 98 

M'Donald  ats.  Chase 126 

M'Kim  ats.  Bosley 841 

MTherson  ats.  Kemp 283 

Maddux  aU,  King 840 

Marcus  ats.  Rowland 42 

Martin  m.  Garrett 202 

Merryman  ats.  State 64 

Moore  ats.  Rogers Ill 

Moores  ats.  Harden 4 

Musaeter  ats.  Benson 163 

Neale  vs.  Clautice ^ 270 

Newman  ats.  Stoddert 190 

NewBon  vs.  Douglass 806 

Nisbet  vs.  Bigham 220 

Owings  ats.  Cromwell 44 

Owings  vs.  Low 98 

Pannell  vs.  Farmers*  Bank,  &c 168 

Patapsco  Ins,  Co.  ats.  Riggin 207 

Piet  ats.  Low 98 

Pike  vs.  Dashiell 340 

Presbury  ats.  Harden 4 

Price  vs.  Bigham 220 

Ramsay  ats.  Howard 91 

Reynolds  vs.  Crawford 42 

Ridgely  ats.  Chase 126 

Riggin  vs.  Patapsco  Ins.  Co 207 

Robinson  ats.  Boyle 166 

Rogers  vs.  Moore ».lll 

Rowland  vs.  Crawford . .  -. 42 

Ruff  w.  Bull 11 


viii  TABLE  OF  CASES.— 7  H.  &  J. 

8cofl5eld  vs.  Craddock 82 

Semmes  m.  Semmes 281 

Shafer  vg.  Smith 55 

Smith  at8.  Dorsey ; 248 

Smith  vs.  Farmers  Bank 158 

Smith  ats.  Shafer 55 

State  aU.  Bowers 26 

State  V8,  Craddock 82 

State  a<».  Handy 84 

State  ats.  Laurenson 244 

State  vs.  Merryman 64 

Stoddert  vs.  Newman 190 

Taylor  ats.  Bevans * 1 

Thomas  ats.  Giese 888 

Todhunter  ats.  Henck 204 

To  land  ats.  Ayres 8 

Townsend  ats.  Handy 84 

Union  Bank,  &c.  ats.  Clopper 74 

Van  Lear  ats.  Eichelberger 276 

Veasey  vs.  Bassett 885 

Warfield  ats.  Elder .! 284 

Williams  ats.  Chapman 128 

Wyman  vs.  Gray 296 


CASES 


ARGUED    AND    DETERMINED 

IN   THS 

COIJ.RT    OF    APPEALS 


OP 


MARYLAND. 


*  COURT  OF  APPEALS,  JUNE  TERM,  1825.  1 

Bbvans  v8.  Taylor  et  al.  Lessee. 

A  declaration  in  ejectment  contained  two  counts,  one  on  a  demise  by  A. 
and  the  other  on  a  demise  by  B. — Held,  that  the  plaintiff  may  recoTer 
on  the  count  whereby  the  land  was  demised  by  B.  although  he  could 
not  recover  on  the  other  count. 

R.  T.  having  two  sons  A.  and  O.  and  several  other  children,  died  in  1768, 
having  by  his  will  devised  a  tract  of  land  to  his  youngest  son  O.  for 
life.  A.  died  in  1785,  leaving  two  sons,  T.  and  J.  T.  in  1790  married 
K.  by  whom  he  had  before  had  an  illegitimate  son  called  F.  the  lessor 
of  the  plaintiff  in  the  second  count  in  the  declaration,  and  who,  after 
his  marriage,  he  acknowledged  to  be  his  child,  and  had  also  other  chil- 
dren after  said  marriage,  the  other  lessors  of  the  plaintiff  in  the  first 
count  in  the  declaration,  and  died  in  1808.  O.  the  tenant  for  life,  died 
in  1817  intestate,  leaving  children  now  living — Hddy  that  the  plaintiff 
was  entitled  to  recover  on  the  demise  of  F.  in  the  second  count  of  the 
declaration. 

Appeal  from  Worcester  County  Court.  Ejectment  for  part  of  a 
ti*act  of  land  called  Temple  Comb.  The  declaration  contained  two 
counts ;  the  first  on  demises  by  Tea<;kle  Taylor,  Alexander  Taylor, 
Nancy  Taylor,  James  Buby,  and  Peggy,  his  wife,  and  James  Taylor, 
and  the  second  on  a  demise  by  Teackle  Taylor.  Defence  was  taken . 
on  warrant,  and  plots  were  returned.  Xo7i  cul  and  issue  joined.  At 
1  7  H.  &  J. 


2  BE  VANS  V8.  TAYLOR  ET  AL.— 7  H.  &  J. 

the  trial  the  plain  tiff,  (now  appellee,)  offered  in  evidence  a  patent  for 
the  land  mentioned  in  the  declaration,  called  Temple  Comb,  granted 
to  John  Capman,  on  the  10th  of  September,  1684.    He  then  offered 
in  evidence  that  Eoger  Taylor,  in  the  year  17C7,  was  in  possession  of 
the  said  land ;  and  that  being  so  in  possession,  by  his  will,  dated  the 
17th  of  November,  1767,  he  devised  it  to  •  his  son  Obed  Tay- 
^        lor  for  life;  and  in  1768  died  in  possession  leaving  Alexander 
Taylor,  his  eldest  son,  and  several  other  children,  mentioned  in  his 
said  will.    That  Alexander  died  intestate  in  1785,  leaving  Teackle 
Taylor  his  eldest  son,  and  Joshua  Taylor  a  younger  son.     That 
Teackle  in  1790  married  Keziah  Mallitt,  by  whom  he  had  had,  before 
the  passage  of  the  Act  of  1786,  ch.  45,  an  illegitimate  son  called 
Teackle,  the  lessor  of  the  plaintiff  mentioned  in  the  second  count  in 
the  declaration ;  that  after  his  marriage  he  acknowledged  the  said  son 
to  be  his  child,  and  that  subsequent  to  the  marriage  he  had  other 
children,  viz.  Alexander,  and  the  other  lessors  of  the  plaintiff',  men- 
tioned in  the  first  count  in  the  declaration,  and  died  in  1803,  leaving 
the  said  children.    That  Obed  Taylor,  the  devisee  mentioned  in  the 
said  will,  died  in  1817  intestate,  leaving  three  or  four  children  now 
living.    The  plaintiff  then  prayed  the  Court  to  direct  the  jury,  that 
the  lessor  of  the  plaintiff,  mentioned  in  the  second  count  of  the  decla- 
ration, was  entitled  to  recover  the  land  therein  mentioned,  and  that 
they  ought  to  find  for  the  plaintiff  upon  that  count.    This  direction 
the  Court,  [Martin,  C.  J.  and  Eobins,  A.  J.]  gave  to  the  jury. 
The  defendant  excepted.     Verdict  for  the  defendant  on  the  first 
couDt,  and  for  the  plaintiff  on  the  second.    Judgment  upon  the  ver- 
dict.   The  defendant  appealed  to  this  Court. 

The  cause  was  argued  at  the  last  June  Term  l^fore  Buchanan, 
Eable,  and  Stephen,  JJ.  by  J.  Bayly,  for  the  appellant;  and 
Spence,  for  the  appellee.  Curia  adv.  vult. 

At  thi^  term.  Judgment  affirmed,  (a) 


(a)  Where  A.  seized  in  fee  simple  of  land,  devised  it  for  life,  and  dies, 
leaving  B.  his  heir-at-law,  who  dies  before  the  determination  of  the  estate 
for  life,  the  heirs  of  B.  are  not,  as  such,  entitled  to  the  land,  after  the  death 
of  the  tenant  for  life;  for  B.  had  not  such  a  seisin  as  to  create  a  new  stock 
of  descent.  A  person  claiming  land  by  descent,  must  entitle  himself  as 
heir  of  him  who  was  last  actually  seized  in  fee.  Jackson  vs.  Hilton^  16 
Johns.  Rep.  96.  See  Jackson  vs.  Hendericks,  8  Johns.  Cos.  214;  and  Bates  vs. 
Shraeder,  18  Johns.  Rep.  200.     (H.  &  J.) 
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•  Ayres  vs.  Toland. — June,  1825.  3 

^n  action  may  be  maintained  by  the  plaintiff  in  his  own  right,  on  a  bond 
executed  to  him  as  administrator  of  a  person  deceased,  (a) 

Appeal  from  Harford  County  Court.  The  plaintifl"  below  (now 
appellant,)  brought  an  action  of  debt  in  his  own  right  against  the 
defendant,  (the  appellee,)  upon  a. single  bill,  dated  the  15th  of  May, 
1821,  executed  by  the  defendant  and  Martha  Daley,  whereby,  six 
months  after  date,  they  jointly  and  severally  promised  to  pay  to  the 
plaintiff,  administrator  of  Thomas  Daley,  deceased,  f5(>.5f>,  with  in- 
terest, &G.  The  defendant  demurred  to  the  declaration,  and  the 
plaintiff  joined  in  demurrer.  The  County  Court,  [Ward,  A.  J.] 
raled  the  demurrer  good,  and  rendered  judgment  for  the  di^fendant, 
and  the  plaintiff  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Earle,  Stephen, 
and  DoBSEY,  JJ. 

JSpeedj  for  the  appellant,  contended — 1.  That  an  executor  or  admin- 
istrator may  sue  in  his  own  name  for  a  debt  arising  due  after  the 
death  of  the  testator  or  intestate.  2.  That  the  words  <^  administra- 
tor of  Thomas  Daley,  deceased,^  used  in  the  single  bill,  were  but 
de^criptio  personw^  and  did  not  affect  the  remedy  upon  it.  2  ^hc.  N. 
2*.  703;  Hosier  vs.  Ld,  Arundell,  3  Bos.  tO  Pull.  11;  Shipman  vs. 
Thompson,  Willes  Rep.  104,  (and  notes.) 

Mitchell^  for  the  appellee,  cited  Beits  vs.  Mitehdl,  10  Mod.  315 ;  Kin<i 
vs.  Thorn,  1  T.  R.  487 ;  Ord  vs.  FenicicJc,  3  East,  110 ;  Henshall  vs. 
JKoherts,  5  East,  150 ;  Hosier  vs.  Ld.  Arundell,  3  Bos.  d;  Pull.  7 ;  Act 
of  1820,  ch.  174,  sec.  3.  Judgment  reversed, 

And  judgment  rendered  for  the  appellant  for  the  debt  and  costs. 


DiFPENDEBFFEB   VS.   HUGHES. — JUUC,   1825. 
An  appellant  may  dismiss  his  appeal  at  any  time,  (h) 

Appeal  from  Baltimore  County  Court.    In  this  case  the  appel- 
lant at  the  last  term  dismissed  the  appeal. 

♦  MitcheU,  for  the  appellee,  moved  the  Court,  at  the  present 
term,  for  an  order  to  strike  out  the  dismissal,  and  to  enter  the         ^ 


(a)  See  Sasscer  vs.  Walker^  5  G.  &  J.  102. 
yb)  Cf.  Newson  vs.  Douglass^  poat^  m.  p.  417. 


4  HAEDEN  ET  Ai..  vs.  MOORES.— 7  H.  &  J. 

judgment  of  the  Court  below  affirmed,  so  as  to  enable  the  appellee 
to  take  out  execution  from  this  Court  for  the  debt  and  costs. 

The  Court.    The  appellant  may  at  any  time  dismiss  his  appeal. 

Motion  overruled. 


Harden  &  Carson  vs.  Moores,  Garn.  of  Presbury. — Dec.  1825- 

An  attachment  on  judgment  cannot  be  issued  from  one  County  Court  to 
another  County  Court,  (a) 

The  proceeding  by  attachment  is  not  considered  as  embraced  by  the  general 

term  execution,  as  used  in  the  Acts  of  October,  1777,  ch.  12,  and  1794,       j 
ch.  54.  {b) 

If  a  defendant  shall  fly,  remove,  or  absent  himself  out  of  the  county  in 
which  a  judgment  is  rendered  against  him,  the  Court  of  the  county,  in 
which  he  may  happen  to  be,  may,  upon  the  production  of  a  transcript 
of  such  judgment,  award  an  execution  by  ca.  «a.,  fi.  fa,  or  attachment. 

If  a  defendant  shall  remove  from  the  county  in  which  a  judgment  is 
rendered  against  h>m,  an  execution  may  issue  from  the  Court  of  such 
county,  to  the  sherifiF  of  the  county  in  which  the  defendant  shall  re- 
side, &c. 

Upon  the  return  of  a  nulla  bona  on  a  fieri  facias^  issued  in  the  county  in 
which  a  judgment  has  been  rendered,  the  clerk  of  the  Court  of  that 
county  may  issue  &fien  facioft  against  the  goods,  &c.  of  the  defendant, 
in  any  other  county,  &c. 

Executions,  thus  issued,  may  be  renewed  out  of  the  County  Court  to  which 
they  shall  be  returned. 

The  garnishee  can  take  advantage  of  any  defect  in  the  attachment  proceed- 
ings, (c) 

Appeal  from  Harford  County  Court.  This  was  a  writ  of  attach- 
ment on  judgment,  issued  out  of  Harford  County  Court  on  the  10th 
of  December,  1822,  and  directed  to  the  sheriflF  of  that  County,  recit- 
ing the  recovery  of  a  judgment  in  Baltimore  County  Court  on  the 
fourth  Monday  in  March,  1820,  by  Samuel  Harden  and  Nehemiah 
Carson,  (the  now  appellants,)  against  George  G.  Presbury  3d,  for 
$300  current  money  damages,  and  $7.27^  costs;  that  on  the  10th  of 
May,  1822,  a  writ  of  fieri  facias^  directed  to  the  sherift*  of  Harford 

(tt)  Cited  in  Watern  vs.  Peachy  8  G.  &  J.  412.  As  to  execution  to  another 
county,  see  Rev.  Code,  Art.  64,  sec.  144.  ''A  plaintiff  may  have  as  many 
attachments  outstanding  as  he  sees  fit  in  the  county  in  which  his  judgment 
is  recovered.  He  may  also  issue  one  fl.  fa.  in  such  county,  and  while  such 
fi.  fa.  or  attachments  are  outstanding,  he  may  procure  another  execution, 
either  by^.  fa.  or  attachment,  to  a  different  county  on  filing  the  afiidavit 
required  bjli  the  Code."  2  Poe^K  Pldg.  sec.  708.  See  Scfiuize  vs.  State,  43 
Md.  295;  Griffith  vs.  Lynch,  21  Md.  575;  Browning  vs.  Loran,  58  Md.  524. 

(6)  Cf.  Thompson  vs.  Steam  Co.  38  Md.  318. 

((•)  Affirmed  in  Johnson  vs.  Lemmon^  87  Md.  842. 
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Oonuty,  issued  out  of  Baltimore  County  Court  on  the  said  judgment, 
against  the  said  Presbury,  returnable  to  Harford  County  Court  on 

the Monday  in  August  then  next ;  that  on  the  fourth  Monday 

Of  August,  1822,  being  the  return  day  of  the  said  writ,  the  said 
*  Harden  and  Carson  piodnced  befoi^e  Harford  County  Court 
a  short  copy  of  the  judgment  aforesaid,  attested  and  certified  ^ 
by  William  Gibson,  Esquire,  the  clerk  of  Baltimore  County  Court 
aforesaid,  under  his  hand,  juid  the  seal  of  Baltimore  County  Court 
aforesaid,  before  which  latter  Court  the  judgment  aforesaid  was  had 
and  obtained ;  that  on  the  said  fourth  Monday  of  August,  1822,  the 
sheriff  of  Harford  County  returned  the  said  writ  of  Jieri  facias,  en- 
dorsed nulla  bona.  The  sheriff  was  therefore  commanded  to  attach 
any  of  the  lands,  tenements,  goods,  chattels  and  credits,  of  the  said 
Presbury,  &c.  (in  the  usual  form  of  writs  of  attachments  on  judg- 
ments,) and  make  return  thereof  to  Harford  County  Court  on  the 
second  Monday  of  March  then  next.  At  the  return  day,  (March, 
1823,)  the  sheriff  certified  that  he  had  "attached  credits  in  the 
hands  of  Parker  Moores,  to  the  amount  of  $1,700,  in  the  presence  of 
Hambleton  Morgan  and  Thomas  8.  Bond/'  The  garnishee  appeared 
and  imparled,  (Presbury  being  called  made  default.)  At  the  next 
term,  (August,  1823,)  the  plaintiffs  exhibited  interrogatories  to  be 
answered  by  the  garnishee,  and  on  motion  of  the  plaintiffs  it  was 
ruled  by  th^  Court  that  he  should  answer  them  by  the  next  term,  to 
which  time  the  garnishee  again  imparled.  At  the  next  term,  (March, 
1824,)  the  garnishee  answered  the  interrogatories  on  oath,  and  then 
moved  the  Court  to  quash  the  writ  of  attachment ;  which  the  Court 
<lid,  with  costs  to  the  garnishee,  and  the  plaintiffs  appealed  to  this 
Oourt. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eaele,  Stephen, 
and  DoRSEY,  JJ. 

Mitchell,  for  the  appellants,  contended,  that  the  judgment  of  the 
Court  below  was  erroneous — 1.  Because  the  transmission  of  the 
short  copy  of  the  judgment,  under  the  Act  of  Assembly,  put  the 
County  Court  of  Harford  as  fully  in  possession  of  the  cause,  as  if 
the  judgment  had  been  originally  rendered  there.  2.  Because  the 
proceedings  were  regular  on  the  face  of  them,  and  that  a  motion  to 
quash  the  writ  was  not  the  proper  mode  of  taking  the  benefit  of 
any  defect,  if  any  existed;  but  that  the  same  should  have  been  done 
by  plea  or  demurrer.  3.  Because  whatever  defects  might  exist  in 
the  original  proceedings  against  •  Presbury,  the  garnishee 
could  not  avail  himself  of  them  by  way  of  defence  to  the  ^ 
attachment,  that  being  in  the  nature  of  an  execution.  To  show 
that  the  proceedings  were  regular,  he  referred  to  the  Acts  of  Octo- 
ber, 1777,  ch.  12;  1794,  ch.  54;  1795,  ch.  23;  and  1715,  ch.  40,  s.  7. 
If  the  fieri  facias  issued  irregularly  in  not  setting  forth  the  issuing 
of  the  first  fieri  facias,  it  could  only  be  set  aside  by   Baltimore 
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County  Court,  and  then  only  at  the  instance  of  the  party  affected 
by  it.  Jdckson  vs.  Bartlett,  8  Johns,  Rep.  361.  The  garnishee  should 
have  pleaded  the  fact,  as  it  could  not  be  decided  on  motion  to  quash 
the  writ.  1  Com.  Dig.  tit  Bail,  (R3,)  704;  Choimondely  vs.  Bealiiufy 
2  Ld.  Eaym.  1096;  Ball  vs.  Eussell,  Thid,  1177  i  5  Com.  Dig.  tit. 
Pleader^  (3  L  14,)  783.  The  motion  should  have  been  made  at  the 
return  day  of  the  writ,  and  by  imparling  it  was  waived  by  the  gar- 
nishee. 1  Tidd^s  Pr.  90,  91, 165, 190,  435;  4  Com.  Dig.  tit.  Execution, 
(G)  (H)  136,  137. 

Maulsby,  Gill,  and  Speed,  for  th(3  appellee,  referred  to  the  Acts  of 
1715,  ch.  41,  s.  8;  1715,  ch.  40,  s.  7;  1777,  ch.  12,  s.  3;  1795,  ch.  23; 
1794,  ch.  54,  s.  9;  2  Ear.  Ent.  689,  629,  57;  Shivers  vs.  Wilson,  5  H. 
d;  J.  133;  Wick  vs.  Caulk,  Ibid,  42;  MandeviUe  vs.  Jarrett,  6  J^.  <t* 
J.  497 ;  Purl  vs.  Duvall,  5  H.  d-  J.  77;  West  vs.  Hughes,  1  if.  cfc  J.  6; 
Mead  vs.  Marble,  3  Johmt.  523 ;  TidtPs  Pr.  1000 ;  2  Bac.  Ab.  tit.  Execu- 
tion, (P)  739;  6  Com.  Dig.  tit.  Return  of  Process,  96;  2  Bac.  Ab.  tit. 
Customs  of  London,  (H)  258. 

Mitchell,  in  reply,  cited  1  SellmCs  Pr.  520,  535,  (G,)  518,  (C,)  537; 
Barney  vs.  Patterson,  6  H.  d^  J.  204 ;  Winiikgder  vs.  Diffenderffer,  5 
H.  d\  J.  181 ;  Duvall  vs.  Wells,  4  H.  d;  McH.  164. 

♦  Buchanan,  C.  J.  delivered  the  opinion  of  the  Court. 
"  This  is  the  case  of  an  attachment,  issued  out  of  Harford 
County  Court,  on  a  judgment  obtained  against  George  G.  Presbury, 
in  Baltimore  County  Court,  which,  after  interrogatories  filed  and 
answered  by  the  garnishee,  wa«  quashed  by  the  Court,  on  motion. 

The  question  to  which  we  have  directed  our  attention  is,  whether  an 
attachment  will  lie  in  any  and  what  case,  from  one  County  Court,  on  a 
judgment  rendered  in  another  f  And  that  depends  on  the  construction 
of  several  Acts  of  Assemblj',  which  will  be  very  briefly  considered. 
Under  the  Act  of  1715,  ch.  40,  s.  7,  "the  plaintiff  in  a  judgment 
maj',  instead  of  any  other  execution,  take  out  an  attachment  against 
the  goods,  chattels  and  credits,  of  the  defendant  in  the  judgment.'^ 
But  that  Act  only  authorizes  the  suing  out  attachments  on  judg- 
ments, from  the  Courts  in  which  the  judgments  are  rendered,  and 
has  no  application  to  this  case. 

By  the  Act  of  1715,  ch.  41,  s.  8,  if  a  defendant  in-  a  judgment 
shall  fly,  remove,  or  absent  himself  out  of  the  county  in  which  the 
judgment  is  rendered,  the  plaintiff'  may  take  a  transcript  of  the 
record  of  the  judgment,  under  seal,  and  lay  it  before  the  ( -ourt  of 
the  county  in  which  the  defendant  may  happen  to  be,  to  be  entered 
upon  the  records  of  such  county,  upon  which  that  Court  is  author- 
ized to  award  execution  by  capia^s  ad  satisfaciendum,  fieri  facias  or 
attachment. 

That  Act  relates  only  to  the  case  of  a  defendant  who  shall  tly^ 
remove,  or  absent  himself  from  the  county  in  which  a  judgment  is 
rendered  against  him ;  and  though,  by  that  Act,  an  attachment,  by 
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way  of  execution,  will  lie  from  one  County  Court,  on  a  judgment 
rendered  in  another,  yet  it  is  a  proceeding  authorized  only  in  the 
Court  of  the  couiity  in  which  the  defendant  may  be,  and  on  the 
production  alone  of  a  transcript  of  the  record  of  such  judgment, 
under  the  seal  of  the  Court  in  which  it  was  obtained.     Which  cer- 
tainly is  not  this  case.    It  is  not  the  case  of  an  attachment  awarded 
by  Harford  County  Court  on  the  production  of  a  transcript  of  the 
record  of  a  judgment  rendered  in  Baltiniore  County  Court  against 
Presbury,  who  had  tied,  removed,  or  absented  himself  from  Balti- 
more County,  and  was  then  in  Harford  County ;  but  of  an  attach- 
iJieut,  sued  out  of  Harford  County  •  Court,  on  a  return  to 
that  Court,  of  nulla  bona.,  by  the  sheritt'  of  Harford  County,       *^ 
on  a  writ  of /fmyWciVw  issued  out  of  Baltimore  County  Court,  and 
(Ui-ected  to  him,  upon  a  judgment  rendered  in  Baltimore  County 
Court  against  Presbury,  accompanied  by  the  production  of  a  short 
copy   of  the  judgment.     And  to  show  that  the  attachment   regu- 
larly issued,  the  Acts  of  October,  1777,  ch.  12,  s.  3;  1794,  ch.  54, 
s.  9,  and  1 795,  ch.  23,  s.  1,  have  been  referred  to,  by  which  it  will 
be  seen,  on  examination,  do  not  authorize  such  a  pnx^eeding. 

By  the  Act  of  October,  1777,  ch.  12,  s.  3,  if  a  defendant  in  a  judg- 
ment shall  remove  from  the  county  in  which  the  judgment  is  ren- 
dered, to  any  other  county,  an  execution  nuiy  issue  from  the  Court 
in  which  the  judgment  was  rendered,  to  the  sherifi'  of  the  county 
in  which  the  defendant  shall  reside,  returnable  to  the  Court  of  that 
county ;  and  it  is  only  made  necessary  for  the  plaintiti'  to  produce  a 
short  copy  of  the  judgment  tfefore  the  Court,  to  which  the  execu- 
tion is  returnable,  to  entitle  himself  to  the  benefit  of  such  execution. 
The  Act  of  1715,  ch.  41,  it  has  been  seen,  relates  to  the  case  of  an 
absconding  debtor,  and  authorizes  an  attachment  to  be  awarded  by 
the  Court  of  the  county  in  which  he  may  happen  to  be,  on  the  pro- 
duction of  a  transcript  of  the  record,  and  in  no  other  case. 

The  Act  of  October,  1777,  <;h.  12,  relates  to  the  case  of  a  removal  by 
the  defendant,  for  the  purpose  of  residence;  in  which  the  execution 
is  to  be  issued  from  the  Court  in  which  the  judgment  was  rendered, 
returnable  to  the  Court  of  the  county  in  which  the  defendant  may 
reside;  with  no  authority  to  that  Court  to  issue  any  execution  by 
attachment  or  otlierwise,  on  the  production  of  a  short  copy  of  the 
judgment;  which  was  the  only  evidence  that  was  produced  in  this 
case  to  the  Court  of  Harford  County,  of  a  judgment  against  Pres- 
bury in  Baltimore  County  Court.  The  ninth  section  of  the  Act  of 
1794,  ch.  54,  gives  to  judgment  creditors  this  further  remedy,  that 
upon  the  return  of  nulla  bona  on  a  fieri  facias^  issued  in  the  county, 
in  which  a  judgment  has  been  obtained,  the  clerk  of  the  Court  of 
that  county  is  authorized  to  issue  an  execution  against  the  goods 
and  chattels,  lands  and  tenements,  of  the  defendant,  in  any  other 
county,  returnable  to  the  Court  of  the  county  in  which  such  goods 
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and  chattels,  lands  and  *  tenements,  may  be  and  lie,  without 
*  '-  respect  to  the  residence  of  the  defendant.  And  by  this  Act 
too,  it  is  only  made  necessary  for  the  plaintiff,  to  entitle  himself  to 
the  benefit  of  such  execution,  to  produce  before  the  Court,  to  which 
it  shall  be  returnable,  a  short  copy  of  the  judgment.  This  Act,  no 
more  than  the  Act  of  October,  1777,  ch.  12,  authorizes  the  issuing 
an  execution  of  any  kind,  out  of  any  County  Court,  on  the  produc- 
tion of  a  short  copy  of  a  judgment  rendered  in  a  different  county. 
But  like  that  Act,  does  no  more  than  give  authority  to  the  clerk  of 
a  County  Court,  in  which  a  judgment  is  rendered,  to  issue  an  execu- 
tion on  such  judgment,  returnable  to  the  Court  of  another  county ; 
with  this  difference  only,  that  by  the  Act  of  1777,  ch.  12,  .in  execu- 
tion so  issued,  is  to  be  returned  to  the  Court  of  the  county  in  which 
the  defendant  shall  reside,  and  by  the  Act  of  1794,  ch.  54,  to  the 
Court  of  the  county  in  which  the  goo<ls  and  chattels,  lands  and  tene- 
ments, of  the  defendant,  may  be  and  lie.  An  attachment  is  not  an 
ordinary  process,  by  which  to  arrive  at  the  fruits  of  a  judgment, 
and  will  only  lie,  when  specially  authorized;  as  by  the  Act  of  1715, 
ch.  40,  s.  7,  from  the  Court  in  which  the  judgment  wa«  rendered, 
against  the  goods,  chattels  and  credits,  of  the  absent  defendant ; 
and  by  the  Act  of  1715,  ch.  41,  s.  8,  from  the  Court  of  the  county  in 
which  a  defendant  may  happen  to  be,  who  has  fled,  removed,  or 
absented  himself  from  the  county  in  which  the  judgment  was  ren- 
dered, upon  the  production  of  a  transcript  of  the  record.  The  pro- 
ceeding by  attachment,  therefore,  is  not  considered  as  embraced  or 
intended  by  the  general  term  execution,  as  used  in  the  Acts  of  Octo- 
ber, 1777,  ch.  12,  and  1794,  ch.  54,  which  is  only  to  be  understood, 
according  to  its  ordinary  and  familiar  acceptation.  And  the  Act  of 
1795,  ch.  23,  8.  1,  which  has  been  mainly  relied  upon,  authorizes  the 
same  kind  of  execution  only  that  is  authorized  by  the  Acts  of  1777, 
ch.  12,  and  1794,  ch.  54,  and  gives  no  original  authority  to  the  Court 
of  one  county  to  issue  an  attachment  in  nature  of  an  execution,  or 
any  other  execution  on  a  judgment  rendered  in  another.  But  only 
authorizes,  when  executions  hnve  been  sent  fropi  one  county  to 
another,  according  to  the  provisions  of  the  Acts  of  1777,  ch.  12, 
and  1794,  ch.  54,  the  same  kind  of  executions  to  be  renewed  out 
of   the   ("ounty  Court,   to    which   the  preceding  executions  wefe 

*  returned,  and  to  be  proceeded  upon,  as  if  the  judgments 
''^  had  been  rendered  in  such  Courts — that  is,  the  renewed 
executions  to  be  so  proceeded  upon.  The  language  of  the  Act  is: 
"that  in  all  cases  where  any  execution  has  been,  or  shall  be  sent, 
with  an  attested  shoit  copy  of  the  judgment  whereon  the  same  may 
have  been  issued  from  one  county  to  another,  according  to  the  pro- 
visions of  the  Act  passed  at  October  Session,  1777,"  &c.  "and  of  the 
Act  passed  at  November  Session,  1794,"  &c.  "the  same  proceedings 
shall  and  may,  upon  the  return  of  such  execution,  be  had  thereon  in 
the  County  Court  of  the  county  to  whicli  such  execution  has  been, 
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or  shall  be  sent,  as  if  the  said  execation  had  beeu  originally  issued 
by  the  said  Court  on  a  judgment  obtained  therein:  and  the  same 
execution  may,  if  necessary,  be  renewed  from  time  to  time,  in  virtue 
of  such  attested  short  copy  of  the  judgment,  out  of  the  County 
Court  to  which  such  original  execution  shall  have  been  returned, 
and  be  proceeded  upon  in  like  manner  as  if  the  judgment  in  such 
case  had  been  rendered  therein."  The  renewal  here  provided  for, 
has  reference  to  the  original,  and  the  terms  "the  same  execution 
may  be  renewed,"  can  only  mean,  that  another  execution  of  the 
same  kind  may  be  issued,  and  not  that  a  different  kind  of  execution 
may  be  issued,  which  would  not  be  a  I'euewal  of  the  former.  And 
the  original  in  this  case  from  Baltimore  County,  being  a  fieri  fa^^ia^, 
it  was  a  fi£ri  facias  only  that  was  authorized  to  be  issued  from  Har- 
ford County  Court,  and  not  an  attachment,  which  was  not  a  renewal 
of  the  original,  or  in  the  language  of  the  Act,  the  same  execution ; 
but  of  an  entirely  different  character,  and  only  authorized  by  the 
Act  of  1715,  ch.  41,  8.  8,  to  be  awarded,  in  the  class  of  cases  therein 
provided  for,  by  a  Court,  other  than  that  in  which  the  judgment  is 
rendered,  upon  the  production  of  a  transcript  of  the  record,  and  by 
no  A(!t,  upon  the  production  of  a  short  copy  of  the  judgment  only. 
And  as  neither  the  Act  of  October,  1777,  ch.  12,  nor  the  Act  of 
1794:,  ch.  54,  authorizes  the  issuing  an  attachment  from  one  county 
to  another,  so  neither  does  the  Act  of  1795,  ch.  23;  but  the  whole 
office  of  that  Act  is  to  secure  to  a  plaintiff  suing  out  an  execution 
from  one  county  to  another,  a(X5ording  to  the  provisions,  either  of 
the  Act  of  1777,  ch.  12,  or  of  the  Act  of  1794,  ch.  54,  the  full  benefit 
of  such  execution ;  and  also  to  authorize  the  •  renewing,  if 
necessary,  such  execution  from  the  County  Court  to  which  it  *•' 
may  bo  returned.  And  it  provides  in  no  case  for  the  issuing  an 
attachment,  in  nature  of  an  execution  on  a  judgment,  from  the 
County  Court  in  which  such  judgment  is  rendered,  to  another  county, 
but  leaves  the  law  upon  that  subject  as  it  wa«  before. 

But  even  if  an  attachment  was  embraced  by  the  general  term  exe- 
cution, as  used  in  the  Acts  of  October,  1777,  ch.  12,  and  1794,  ch.  64, 
yet  no  attachment  having  beeu  sent  from  Baltimore  County  to  Har- 
ford County,  there  was  nothing  to  authorize  the  issuing  an  attach- 
ment from  the  County  Court  of  Harford ;  that  Court  being  clothed 
with  no  authority  to  issue  an  original  execution  of  any  kind  in  the 
case,  but  only  to  renew  such  as  might  be  sent  fmm  Baltimore  County, 
accompanied  by  a  short  copy  of  the  judgment.  And  if,  moreover, 
the  Act  of  1795,  ch.  23,  could  be  understood  by  the  terms,  "  and  the 
same  execution  may,  if  necessary,  be  renewed,"  as  authorizing  the 
issuing  any  kind  of  execution,  different  from  the  original  returned, 
still  this  case  is  not  covered,  which  is  not  i'ounded  upon,  and  if  it 
was,  could  not  be  sustained  under  ^he  Act  of  October,  1777,  ch.  12. 
It  is  not  stated  in  the  proceedings,  nor  does  it  in  any  manner  ap- 
pear, that  Presbury  was  residing  in  Harford  County,  and  that  Act 
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authorizes  au  executiou,  oi'  uo  kind,  to  be  issued  froia  the  County 
Court  in  which  a  judgment  is  obtained  to  any  county,  other  than 
that  in  which  the  defendant  shall  reside ;  and  any  renewal,  founded 
upon  the  return  of  an  original  execution  that  issued  without  author- 
ity, must  be  irregular — the  Act  of  1795,  ch.  23,  only  authorizing  re- 
newals of  execution  sent  from  one  county  to  another,  by  the  Court 
to  which  they  are  returned,  where  the  original  execution  are  sent 
"  according  to  the  provisions  of  the  Acta  '^  of  October,  1777,  ch.  12, 
and  1794,  ch.  54.  And  if  these  proceedings  are  to  be  considered  as 
founded  upon  the  Act  of  1794,  ch.  54,  after  a  return  of  nulla  hoim  to 
Baltimore  County  Court,  it  will  make  no  diflFerence.  That  Act,  upon 
the  return  of  nulla  hona^  on  sl  fieri  fa^eias,  in  the  county  in  which  a 
judgment  has  been  rendered,  authorizes  the  issuing  an  execution 
against  thc^  goods  and  chattels,  lands  and  tenements  only,  of  the  de- 
fendant, lying  and  being  in  any  other  county,  returnable  to  the 
^  -  Court  of  the  county  •  in  which  such  goods  and  chattels,  lands 
'-^  and  tenements,  may  be  and  lie;  and  authorizes  no  execution 
by  attachment,  or  otherwise,  to  be  sent  to  a  foreign  county,  against 
anything  else  than  the  goods  and  chattels,  lands  and  tenements,  of 
the  defendant.  And  there  is  nothing  in  the  Act  of  1795,  ch.  23, 
under  any  construction  of  it,  that  authorizes  the  Court  of  a  county, 
to  which  an  execution  ha6  been  sent  from  another  county,  according 
to  the  provisions  of  the  Act  of  1794,  ch.  54,  to  issue  any  other  exe- 
cution than  such  a«  could  have  been  sent  from  the  county  in  which 
the  judgment  wa*s  obtained.  In  this  case  2i,  fi>er%  facias  was  sent  from 
Baltimore  County,  where  the  judgment  was  rendered,  to  Harford 
County,  to  afiFect  such  goods,  &c.  of  the  defendant,  as  might  be  there ; 
and  if  an  attachment  could,  under  the  Act  of  1794,  have  been  sent, 
it  could  only  have  been  against  the  goods  and  chattels,  lands  and 
tenements,  of  the  defendant,  and  not  against  his  credits.  But  upon 
the  return  to  Harford  County  Court  of  nulla  bmia^  on  the  fieri  facias 
sent  from  Baltimore  County,  and  the  production  of  a  short  copy  of 
the  judgment,  an  attachment,  in  nature  of  an  execution,  was  sued 
out  of  that  Court,  by  way  of  renewal,  against  the  lands,  tenements, 
goods,  chattels  and  credits,  of  the  defendant ;  by  virtue  of  which 
the  credits  alone  of  the  defendant  were  attached  in  the  hands  of 
Moores,  the  garnishee,  against  which  there  was  no  authority  for  issu- 
ing an  attachment  from  that  Court,  if  an  attachment  could  have 
been  issued  at  all.  And  having,  in  any  \iew  of  the  subject,  as  we 
think,  improvidently  issued,  it  was  properly  quashed  on  motion. 

Judgment  affirmed. 
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Ruff's  Adm'r  d.  b,  n.  vs.  Bull. — December,  1825. 

When  the  Statute  of  Limitations  once  begins  to  run,  no  subsequent  circum- 
stance stops  its  operation.  It  does  not,  however,  begin  to  operate  unless 
there  is  a  person  in  esse  competent  to  sue.  (a) 

Appeal  from  Harford  County  Court.  This  was  an  action  of  debt, 
brought  the  3d  of  March,  1819,  on  a  single  bill,  dated  the  19th  of 
January,  17D9,  executed  by  the  defendjint,  (now  api)ellee,)  in  favor 
of  Hannah  Ruff,  (since  deceased,)  for  £66  10  8,  and  payable  on  de- 
mand. The  question  in  the  case  grew  out  of  the  •  pleadings,  - 
and  they  are  sufficiently  stated  by  the  Judge  who  delivered  *^ 
the  opinion  of  this  Court.  The  County  Court  rendered  judgment  for 
the  defendant,  and  the  plaintiff  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Stephen, 
and  DoBSEY,  JJ. 

Mauhby  and  Hpeedjiov  the  appellant,  contended,  1.  That  the 
Statute  of  Limitations  did  not  begin  to  run  in  this  case  until  the 
children  of  the  plaintiff's  intestate,  or  one  of  them,  attained  full  age. 
2.  That  if  the  statute  began  to  run,  its  operation  was  suspended  by 
a  want  of  parties  capable  of  bringing  suit.  3.  That  before,  the  ex- 
piration of  twelve  years  from  the  date  of  the  single  bill  in  suit,  the 
administrator  died,  and  the  defendant  was  appointed  and  acted  as 
guardian  to  the  infant  children,  (in  whom  the  interest  had  vested,) 
at  a  tinGie  when  there  was  no  administration,  and  that  he  should 
not  be  permitted  to  profit  by  his  neglect  to  pay  the  debt,  and  fraudu- 
lently to  shelter  hiniself  under  the  statute.  South  Sea  Company  vs. 
Wymondsell,  3  P.  Wms,  143  5  Bree  vs.  Holbeck^  2  Doug,  656 ;  Beeves^ 
Dom.  ReL  327,  335,  336;  Cowper  vs.  ScoU,  3  P.  Wms.  119;  Cary  vs. 
Bertiej  2  Vera,  342;  4  Bac.  Ab.  tit.  Limitation  of  Actions^  (D  4)  476; 
Fate  vs.  RoberdeaUj  3  Cranchy  174. 

Mitcheli,  for  the  appellee,  cited  4  Bac.  Ab.  tit.  Limitation  of  Actions^ 
(E  4,)  479 ;  Wilcocks  vs.  Muggins^  2  Stra.  907 ;  Hickman  vs.  Walker^ 
WilleSy  21  ]  and  Peck  vs.  RandalVs  Trustees^  1  Johns.  Rep.  165. 


(a)  Affirmed  in  Young  vs.  Mackall,  4  Md.  873,  and  State  vs.  Henderson^  54 
Md.  345.  See  Smith  vs.  Doe,  33  Md.  442;  Stewart  vs.  Spedden,  55  Md.  433; 
Fishicick  vs.  Sewell,  4  H.  &  J.  312;  Haslett  vs.  Glenn,  post,  m.  p.  17.  Under 
Rev.  Code.  Art.  69,  sec.  13,  where  a  party  has  a  cause  of  action  of  which  he 
is  kept  in  ignorance  hy  the  fraud  of  the  adverse  party,  the  right  to  bring 
suit  shall  be  deemed  to  have  first  accrued  at  the  time  at  which  such  fraud 
shall,  or  with  usual  and  ordinary  diligence  might  have  been  known  and 
discovered.  The  Statute  of  Limitations  when  it  begins  to  run  will  not  be 
arrested  by  any  subsequent  disability;  and  a  party  claiming  the  benefit  of 
its  exceptions  can  only  avail  himself  of  the  disability  which  existed  when 
the  right  of  action  first  accrued.     Hoyan  vs.  Kurtz,  94  U.  S.  778. 
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Stephen,  J.  delivered  the  opinion  of  the  Court.    This  is  an  action 
of  debt,  instituted  by  Richard  H.  Ruff,  administrator  de  bonis  non  of 
Hannah  Ruff,  against  William  Bull,  on  a  single  bill,  bearing  date  on 
the  19th  of  January,  1799,  payable  on  demand.    To  which  action  the 
defendant  has  pleaded  the  Statute  of  Limitations,  that  the  debt  or 
thing  in  action  had  been  above  twelve  years  standing  before  the 
institution  of  the  suit.    To  this  plea  the  plaintiff  replied,  that   it 
ought  not  to  be  sustained,  because  Hannah  Ruff,  the  obligee,  died 
the  lOth  of  September,  1801,  leaving  two  children  who  were  minors; 
and  that  letters  of  administration  on  the  estate  of  Hannah   Ruff 
1 A       ^^'^  granted  to  *  Henry  Watters  on  the  30th  of  October, 
^"      1801,  and  that  on  the  20th  of  July,  1805,  Henry  Watters  also 
departed  this  life.     That  on  the  14th  of  November,  1810,  William 
Bull,  the  defendant,  was  appointed  guardian  to  the  minor  children 
of  Hannah  Ruff,  who  were  entitled  to  the  whole  of  her  personal 
estate,  but  that  no  administration  de  bonis  non  on  her  estate,  after 
the  death  of  Henry  Watters,  the  first  administrator,  was  granted 
until  the  25th  of  August,  1818,  when  letters  were  granted  to  Richard 
Ruff',  the  plaintiff  in  this  suit;  and  that  twelve  whole  years  had  not 
elapsed  from  the  date  of  the  bill,  or  the  time  it  became  due,  prior  to 
the  commencement  of  this  action,  if  the  time  is  deducted  during 
which  there  was  no  administration,  from  the  whole  time  which  has 
elapsed ;  and  that  the  defendant  ought  not  to  avail  himself  of  the 
time  which  elapsed  during  the  time  he  was  guardian  to  the  infant 
children  who  were  entitled  to  the  money  when  recovered.    To  this 
replication  there  was  a  demurrer ;  and  the  question  is,  whether  the 
demurrer  is  sustainable  in  point  of  law  1    The  single  bill,  upon  which 
the  action  is  founded,  bears  date  on  the  19th  of  January,  1799,  and 
is  payable  on  demand,  and  the  obligee  did  not  die  before  the  10th  of 
September,  1801.    More  than  two  years  elapsed,  after  the  cause  of 
action  accrued,  before  the  death  of  the  party  to  whom  the  writing 
obligatory  was  given,  who  might  have  enforced  the  payment  of  the 
money  in  her  life-time  if  she  had  been  disposed  to  do  so.    In  a  few 
weeks  after  her  death,  letters  of  administration  were  granted  to 
Henry  Watters,  who  did  not  die  till  1805.    During  the  period  of  his 
administration  he  also  declined  the  issuing  of  legal  process  for  the 
recovery  of  the  claim,  and  no  action  was  brought  for  that  purpsse 
until  the  present  plaintiff*  was  appointed  administrator  in  the  year  • 
1818.    It  then  appears,  that  a  right  of  action  existed  for  more  than 
two  years,  which  might  have  been  enforced  by  Hannah  Ruff  in  her 
life-time,  and  that  her  administrator  had  the  power  of  compelling 
payment  for  a  period  of  more  than  three  years  before  he  died.    The 
principle  of  law  is  indisputable,  that  when  the  Statute  of  Limita- 
tions once  begins  to  run,  nothing  will  stop  or  impede  its  operation. 
It  never  does  attach  unless  there  be  some  person  in  being  competent 
to  sue,  but  when  that  is  the  case  the  legal  bar  to  the  recovery  of  the 
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moDey  will  arise,  unless  legal  steps  are  *  adopted  to  enforce  ^  ^ 
payment  within  the  period  prescribed  by  law.  In  support  of  *  • 
this  principle,  see  4  Bacon's  Ahr.  479 ;  Doe  vs.  Jones^  4  Term  Rep. 
301 ;  Veck  vs.  EatidaWs  Trustees,  1  Johns.  Rep.  165,  where  the  gene- 
ral rale  is  laid  down  to  be,  that  when  the  Statute  of  Limitations 
once  begins  to  run,  it  continues  to  run,  notwithstanding  any  subse- 
quent dis$)>bility.  Judgment  affirmed. 


Haslett's  Adm'r  d.  h.  n.  vs.  Glenn. — Deiember,  1825. 

An  executor  cannot  make  the  property  of  his  testator  his  own,  by  paying 
the  debts  of  the  testator  out  of  his  own  funds  to  the  amount  of  the 
appraisement  of  his  estate,  (a) 

An  executor ^s  having  settled  an  account  of  his  administration  with  the 
Orphans^  Ck)urt,  and  being  charged  by  that  Court  with  the  appraised 
value  of  the  estate  according  to  the  inventory,  is  not  conclusive  evidence 
that  he  had  fully  administered  the  effects  of  the  deceased,  and  that 
thereby  they  became  his  right,  [h] 

The  Act  of  Limitations  is  no  bar  in  an  action  of  trover,  where  the  conversion 
of  the  property  of  a  deceased  person  was  before  letters  of  administra- 
tion were  granted  to  the  plaintiff,  but  at  a  time  when  there  was  no  per- 
son to  assert  the  rights  of  the  creditors  and  legatees  of  the  deceased. 
The  Statute  begins  to  operate  only  from  the  time  a  right  to  demand  the 
property  vests  in  some  one.  (c) 

Where  land  had  been  purchased  and  conveyed  in  trust  for  a  husband  and 
his  wife  during  their  joint  lives,  and  the  life  of  the  survivor  of  them, 
and  the  crops  growing  on  the  land  at  the  death  of  the  husband  were 
sowed  or  planted  by  the  vendor  of  the  land  before  he  conveyed,  such 
crops,  as  emblements,  survived  to  the  wife  under  the  trust  deed,  and 
made  no  part  of  the  husband's  personal  estate.  But  if  the  land  had 
been  sowed  or  planted  by  the  husband  after  his  purchase,  it  had  been 
otherwise. 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
trover,  brought  on  the  12th  of  March,  1822,  by  Jarnes  Smith,  admin- 
istrator de  bonis  non^  with  the  will  annexed,  of  William  W.  Haslett, 
(now  appellant,)  against  the  appellee,  (the  defendant  below.)  Kot 
guilty,  and  €ictio  non  accremt  infra  ires  annos,  were  pleaded.  Issue 
was  joined  to  the  first  plea,  and  the  general  replication  and  issue  to 
the  second.  The  facts  of  the  case  sufficiently  appear  in  the  state- 
ment of  the  Judge,  who  delivered  the  opinion  of  this  Court. 

(a)  Affirmed  in  Oaviti  vs.  Carlmg^  55  Md.  535,  and  Deunw  vs.  Dennis^  15 
Md.  144. 

ih)  Accounts  settled  in  the  Orphans'  Courts  are  only  ^ri'm(/  facie  evidence 
in  suits  touching  the  matters  therein  contained.  Scott  vs.  Foa\  14  Md.  388: 
Spedden  vs.  State,  3  H.  &  J.  205,  note. 

(c)  Approved  in  Donaldson  vs.  Rdborg,  26  Md.  327.  See  Fishuick  vs. 
SeweU,  4  H.  &  J.  312;  Smith  vs.  Doe,  33  Md.  442. 
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The  cause  was  argued  at  the  last  term  before  Bitcha.nan,  C.  J., 
Eable,  Stephen,  and  Doesey,  JJ. 

1  fi  *  S.  J.  Donaldson  and  Belty  for  the  appellant,  contended, 

*^  1.  That  an  executor  cannot  become  the  purchaser  of  the  goods 
and  chattels  of  his  testator,  nor  by  any  other  means  whatever  acquire 
a  property  therein  other  than  as  executor;  and  that  if  an  executor 
had  such  power,  there  was  no  evidence  in  the  cause  to  prove  an 
•exercise  of  that  power  by  the  executrix,  Ann  Haslett.  2.  That 
where  an  executor  dies  possessed  of  goods  and  chattels,  the  prop- 
erty of  his  testator,  and  leaves  them  unadministered,  they  imme- 
diately, upon  his  death,  vest  in  the  administrator  d.  b.  n.  whensoever 
afterwards  administration  may  be  granted.  3.  That  the  sale  made 
by  the  appellee  in  this  cause  was  an  actual  conversion,  and  that  it 
was  not  incumbent  upon  the  appellant  to  prove  a  demand  and  re- 
fusal. 4.  That  although  the  administrator  d,  b.  n.  is  by  relation 
possessed  of  property  unadministered  by  the  executor  from  the 
moment  of  the  executor's  death,  yet  that  for  any  injury  to  the 
property  done,  between  the  time  of  his  death  and  the  grant  of 
administration,  the  Act  of  Limitations  begins  to  operate  from  the 
time  of  administration  granted,  and  not  from  the  time  when  the 
injury  is  done.  5.  That  upon  the  death  of  tenant  for  life  all  crops 
then  growing  become  assets  in  the  hands  of  his  executor.  On  the 
Urst  point,  they  cited  the  Act  of  1798,  ch.  101,  sub-ch.  8,  s.  2,  3,  19 ; 
subch.  14,  s.  9;  Toller^  238;  Conicay  vs.  Oreen^  1  H.  d;  J.  151;  Scoti 
vs.  Burch,  6  H.  dt  J.  67;  Hall  vs.  Griffith,  2  H.  dt  J.  483;  The  Act 
of  1816,  ch.  203 ;  3  Blc.  Com,  18.  On  the  second  point — 1  Com.  Diff, 
tit  AdminUitration,  (B  10)  341 ;  3  Bac.  Ab,  tit.  Executor  and  Adminis- 
trator, (H  1)  58;  Anon.  Comb.  304;  Anon.  Ibid,  451;  Lo7ig  vs.  Hebb. 
Styles^  Rep.  341.  On  the  third  point— 6  Bac.  Ab.  tit.  Trover,  677, 
679 ;  1  Ghitty's  Plead.  78.  On  the  fourth  point — Sewell  vs.  Hepburn, 
4  H.  ii-  J.  393;  Hodsden  vs.  Harridge,  2  Saund.  63  g,  {note;)  Curry 
vs.  Stephenson,  Comb.  311 ;  S.  C.  2  Salk.  421 ;  Parker  vs.  Fassitt,  1 
H.  db  J.  339;  1  Com.  Dig.  tit.  Action,  dc.  (H  6)  221.  On  the  fifth 
point— 1  Cruise's  Dig.  87;  The  Acts  of  1798,  ch.  101,  sub-ch.  6,  s.  12, 
1 Q  s'l^'Cb.  7 ;  1802,  ch.  101,  s.  2 ;  and  •  3  Bac.  Ab.  tit.  Joint  Tenants, 
l**  675, 692 ;  Ibid^  tit.  Executors,  dc.  (H  3)  64 ;  Latham  vs.  Atwood, 
Cro.  Car.  515. 

Gknn  and  R.  Johnson,  for  the  appellee,  on  the  first  and  second 
points  cited  1  Com.  Dig.  tit.  Administration,  (B  10)  341 ;  3  Bac.  Ab. 
tit.  Executor,  (H)  58;  Livingston  vs.  Newkirk,  3  Johns.  Chan.  Rep.  318 ; 
The  Act  of  1798,  ch.  101,  sub-ch.  15,  s.  1 ;  Toller,  252;  The  Act  of 
1798,  ch.  101,  subch.  8,  s.  3;  sub-ch.  10,  s.  1;  sub-ch,  14,  s.  2;  Quick 
vs.  Staines,  1  Bos,  dt  Pufl  293;  Farr  vs.  Newman,  4  T.  R.  625,  (note.) 
On  the  third  point— 6  Bac.  Ab.  tit.  Trover,  (0)  683.  On  the  fourth 
]^mt— Sewell  vs.  Hepburn,  4  H.  dc  J.  393;  The  Act  of  1715,  ch.  23. 
On  the  fifth  iwint— the  Acts  of  1798,  ch.  101,  sub-ch.  7;  1802,  ch. 
101,  8.  2;  1807,  ch.  136,  s.  1;  3  Bac.  Ab.  tit.  Executor^  98;  Hambly  vs. 
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Trottfl  Coicp.  373;  Toller, 365;  1  Com.  Dig,  tit.  Adminintration,  {G  3;) 
2  BUc,  Com.  508.  Curia  adv.  vult 

At  this  term  the  opinion  of  the  Court  was  delivered  by 

Easle,  J.  The  ibllowing  is  a  fail  statement  of  the  facts  of  this 
case.  On  the  25th  of  April,  1814,  Doctor  William  W.  Haslett,  late 
of  Baltimore,  made  his  will,  and  died  a  few  days  after.  A  little  pre- 
vioos  thereto,  he  had  purchased  a  plantation  of  John  Heslip,  and 
obtained  a  conveyance  of  it  from  him  to  John  Miller,  and  his 
heirs,  in  trost  for  the  use  of  himself  and  his  wife,  Ann  Haslett,  for 
and  during  their  joint  natural  lives,  and  the  life  of  the  survivor 
of  them,  and  atler  the  death  of  the  survivor  of  them,  to  the  use 
of  the  heirs  of  his  said  wife,  forever ;  and  by  his  will  he  ratified 
aud  confirmed  the  title  to  said  property  to  his  said  wife,  her  heirs 
and  assigns,  forever.  The  crops  growing  on  the  land  at  the 
testator's  death,  were  sowed  or  planted  by  Heslip.  After  manu- 
mitting his  slaves,  and  giving  some  small  legacies,  he  bequeathed 
also  to  his  wife  a  third  of  his  personal  estate,  and  gave  the  remaining 
two-thirds  to  his  sisters.  Elizabeth  Bamsay  and  Mary  Hood,  forever, 
and  directed  the  division  to  be  made  after  the  payment  of  all  his 
debts.  He  appointed  his  wife  executrix  of  his  will,  which  trast 
she  accepted,  and  under  the  direction  of  Elias  Glenn,  Esquire,  the 
appellee  in  this  cause,  who  appears  to  have  acted  a  kind  and 
•  friendly  part  towards  the  doctor  and  his  family,  she  applied  -•" 
herself  to  the  settlement  of  his  estate.  The  will  was  proved  on  the 
14th  day  of  May,  1814,  and  the  4th  day  of  June  following,  she  re- 
turned an  inventory  of  his  eflects,  amounting  to  $1,970.67.  On  the 
14th  of  the  same  month  the  executrix  passed  her  first  account  with 
the  Orphans'  Court,  in  which  she  charges  herself  with  the  amount 
of  the  inventory,  with  a  debt  received  of  Elias  Glenn,  of  $237.34, 
and  with  a  personal  chattel,  not  included  in  the  inventory,  to  the 
amount  of  ¥6,  making  an  aggregate  sum  of  $2,214.01,  and  obtained 
an  allowance  for  payments,  disbursement  and  commissions,  amount- 
ing to  $1,615.27,  leaving  a  balance  against  her  of  $598.74.  She  does 
not  appear  to  have  done  anything  more  towards  her  administration, 
unless  holding  possession  of  all  her  husband's  efiects  may  be  so  con- 
sidered, until  her  death,  which  took  place  the  12th  of  September 
following.  She  left  a  will,  and  by  it  devised  all  her  property,  real, 
personal  and  mixed,  to  her  two  nieces  Willmina  and  Julian  Stewart, 
their  heirs  and  assigns,  forever,  subject  to  and  charged  with  the 
payment  of  her  funeral  expenses,  debts  and  legacies,  and  appointed 
her  friend  Elias  Glenn,  her  executor.  He  proved  her  will  in  the 
same  month  of  September,  and  returned  an  inventory  of  her  estate, 
including  all  the  articles  of  her  husband's  personal  estate  appraised 
by  her.  It  is  admitted  that  the  same  goods  and  chattels  were  sold 
by  him  at  auction  soon  after,  and  by  his  account  of  sales,  returned 
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to  the  Orphans'  Court,  it  appears  they  brought  the  sum  of  $3,554.66, 
overrunning  the  inventory  she  returned,  with  the  chattels  she  ac- 
counted for,  the  sum  of  $1,578.93^.  In  December  he  passed  his  first 
account  as  executor  of  her  estate,  and  charged  himself  with  the 
amount  of  the  inventory  returned  by  him,  82,706,05,  with  the  differ- 
ence between  the  sales  and  appraisement  $768.61^,  and  with  cash 
in  his  hands  $98.62^,  making  the  amount  of  debits  $3,653.29^.  He 
paid  funeral  expenses,  debts,  legacies,  &c.  to  the  amount  of  $2,139.13, 
and  having  obtained  in  his  account  an  allowance  for  them,  there 
was  left  in  his  hands  $1,514.16.  This  sum  he  charged  himself  with 
in  his  last  account,  passed  at  the  1st  of  December,  1819,  and  reduced 
it  by  further  payments  and  disbursements  to  $468.58,  which  he 
admitted  to  be  in  his  hands  undisposed  oL  At  the  same  time  he 
passed  a  further  •  account  of  the  estate  of  Doctor  Haslett, 
'^*  calling  it  the  second  account  of  Ann  Haslett,  executrix  of 
WiUiam  W.  Haslett,  rendered  by  him  as  her  executor.  In  this 
settlement  he  charges  himself  with  $598.74,  the  balance  due  on  her 
first  account,  and  is  allowed  for  a  payment  to  the  register  of  $1.50, 
and  her  third  part  of  her  residuum  of  her  husband's  estate  to  the 
amount  of  $199.03,  making  together  $200.58,  and  leaving  no  more 
to  be  accounted  for  than  $398.16.  No  part  of  the  legacies  of  the 
two  sisters  of  the  first  testator  is  alleged  to  be  paid,  and  why  they 
have  stood  off,  and  not  asserted  their  rights,  does  not  appear.  The 
appellant,  however,  who  will  be  accountable  to  them  for  their  pro- 
portion of  what  he  receives,  after  having  paid  the  debts,  if  any 
remain  to  be  paid,  obtained  letters  de  honin  non  on  the  estate  of 
William  W.  Haslett  on  the  21st  July,  1821,  and  brought  an  action 
of  trover  in  less  than  a  year  thereafter.  The  appellee,  the  defend- 
ant below,  pleaded  to  it  the  general  issue  plea,  and  that  the  causes 
of  action  did  not  accrue  at  any  time  within  three  years  next  before 
the  day  of  the  institution  of  the  suit,  to  which  last  plea  there  is  a 
general  replication. 

There  have  grown  out  of  these  facts  several  questions  of  law, 
which  have  been  discussed  in  this  Court  with  abilitv.  and  now  await 
its  decision. 

The  most  important  among  them  respects  the  situation,  in  a  legal 
view,  of  the  goods  and  chattels  of  William  W.  Haslett,  taken  by 
the  executor  of  his  wife  into  the  administration  of  her  estate — 
Whether  at  the  time  of  her  decease  in  September,  1814,  she  was 
possessed  of  them  in  auter  droits  or  had  acquired  such  a  right  to 
them,  a6  made  them  transmissible  to  her  executor  f  If  she  had  not 
acquired  such  a  right  to  them,  it  is  manifest  the  legatees  of  the  first 
testator  have  been  injured  by  the  mode  of  settlement  adopted,  in 
the  proportion  the  legatees  under  the  wife's  will  have  l)een  profited 
by  it — the  $1,578.03^,  the  gains  of  the  second  appraisement,  and 
sales  on  the  first  appraisement,  having  been  taken  from  one  set  of 
legatees,  and  given  to  the  other.    The  appellee,  we  are  certain. 
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stood  indifferent  to  them  both,  and  it*  an  error  has  been  made  in  his 
settlement,  we  are  perfectly  sensible  it  has  proceeded  wholly  from  a 
mistaken  apprehension  of  his  duty.  To  establish  the  position  that 
the  wife  made  the  property  of  her  husband  her  own  in  her  life-time, 
it  •  was  contended  by  the  appellee,  that  she  paid  the  debts 
of  her  testator,  out  of  her  own  funds,  to  nearly  the  amount  '•^ 
of  the  appraisement  of  his  estate ;  that  she  settled  an  account  of 
ber  administration  with  the  Orphans'  Court,  and  was  charged  by 
that  Court  with  the  appraised  value  of  the  estate  only;  and  that 
she  had  fully  administered  his  effects,  and  thereby  they  became  her 
right. 

We  are  of  opinion,  that  neither  of  the  grounds  are  tenable  in  this 
case,  and  that  the  position  taken  is  not  sustained. 

The  first  is  directly  opposed  to  the  decision  of  this  Court,  in  the 
case  of  Hall  vs.  (hriffith,  2  H.  d'  J.  483,  where  it  is  decided  in  so 
many  words,  that  the  appellant,  th^  administrator  de  bonis  non  in 
that  case,  had  no  right  to  retain  the  personal  estate  at  the  appraise- 
ment on  his  paying  the  debts  of  the  deceased  to  the  amount  of  the 
inventory.  He  had  been  for  many  years  in  the  administration  of 
the  estate,  had  overpaid  the  creditors  the  amount  of  the  inventory, 
and  considered  the  property  his  own,  and  yet  he  was  compelled,  by 
a  decree  of  the  Orphans'  Court,  sanctioned  by  the  opinion  of  this 
Court,  to  sell  the  negroes,  and  their  increase,  with  the  other  prop- 
erty, and  account  to  the  representatives  for  the  amount  of  sales. 
Ann  Haslett  lived  about  four  months  only  after  she  took  letters 
testamentary,  and  it  is  im[K)Ssible  to  say  in  what  light  she  considered 
her  husband's  property  in  her  possession,  or  what  steps  might  have 
been  taken  against  her  by  the  creditors  or  legatees ;  but  we  must 
be  allowed  to  believe,  that  if  a  proceeding  had  been  had  to  compel 
her  to  sell,  and  account  for  the  excess  of  sales  over  the  appraisement, 
the  ultimate  result  would  have  been  the  same,  as  in  the  ca^e  we  have 
mentioned,  upon  the  principle,  that  she  held  and  possessed  for  others, 
who  were  entitled  to  the  utmost  advantage  that  could  be  made  of 
the  property.  The  payments  and  disbursements  she  had  made  bona 
fide  towards  the  settlement  of  her  testator's  estate,  as  well  as  her 
own  rights  derived  to  her  from  his  will,  would  unquestionably  have 
l)een  respected  in  the  settlement,  superinduced  by  the  proceeding, 
and  suitable  allowance  would  have  been  made  for  her  trouble  and 
expense  in  performing  her  trust.  And  all  these  things  would  doubt- 
less have  been  equitably  accorded  to  the  appellee  by  the  Orphans' 
(3ourt,  if  on  the  death  of  Ann  Haslett  he  had  called  on  the 
•  creditors  or  legatees  to  take  letters  of  administration  de  '^^ 
bonis  nonj  or  had  taken  them  himself,  and  separated  the  estates  with 
the  aid  and  advice  of  that  Court. 

The  second  ground  taken  by  the  appellee's  counsel  is  not  more 
Hnstalnable  than  the  first.    The  settlement  of  the  noconnt  on  the 
14th  of  June,  1814,  with  the  Orphans'  Court,  in  which  the  executrix 
2  7  H.  &  .J. 
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is  charged  with  the  amount  of  the  appraisement,  according  to  the 
inventory,  concludes  the  rights  of  no  person.  Such  settlements  have 
been  determined  by  this  Court  to  be  right  prima  facte  only,  and 
not  to  be  conclusively  binding  on  persons  not  parties  to  them,  and 
who  have  not  had  an  opportunit3*  of  appealing  from  them.  Spedden 
vs.  The  State,  iwe  of  Afarshall  and  Wife,  S  H.  (&  J.  251,  and  the 
ca^es  there  cited.  The  account  immediately  under  our  considera- 
tion was  moreover  stated  in  the  manner  it  is,  under  the  authority  of 
the  Act  of  1798,  ch.  101,  sub-ch.  10,  s.  1,  and  was  not  intended  to 
express  or  imply  an  opinion  of  the  Court  in  relation  to  the  owner- 
ship of  the  property;  but  if  so  intended,  the  Court's  judgment, 
authorizing  the  executrix  to  retain  the  property  as  her  own,  at  the 
appraised  valuation,  is  not  conclusive  on  the  legatees  of  William  W. 
Haslett,  for  the  reasons  mentioned  in  the  case  referred  to.  The 
point  is  not  directly  decided  in  the  before  mentioned  case  of  Hall 
vs.  Orifflthj  but  the  Court  could  not  well  have  arrived  at  the  legal 
conclusions  drawn  by  them,  if  it  had  been  their  opinion,  that  a  set- 
tlement by  the  inventory  changes  the  character  of  the  property- 
appearing  in  it;  for  it  was  an  admitted  fact  in  the  cause,  that  the 
administrator  de  bonis  non  had  passed  an  account,  by  which  it  was 
apparent  he  had  overpaid  the  appraised  value  of  the  estate  con- 
siderably. 

After  what  has  been  said,  it  seems  superfluous  to  declare  our 
opinion,  that  the  executrix,  Ann  Haslett,  did  not  fully  administer 
the  estate  of  her  testator,  in  her  lifetime,  and  that  there  was  a 
necessity  for  an  administration  de  bonis  non.  If  it  is  meant  that  a 
final  account  in  the  Orphans'  Court  is  the  best  evidence  of  a  lull 
administration^  without  enquiring  into  the  strength  of  the  proposi- 
tion, we  answer,  that  no  such  evidence  is  to  be  found  in  the  record 
before  us.  The  account  passed  by  the  executrix  in  her  life-time,  has 
none  of  the  characteristics  of  a  final  account,  and  the  account 
passed  after  her  death  by  her  executor,  was  wholly  unauthorized  by 
the  Act  of  1816,  ch.  203.  •  There  are  but  two  items  in  this 
^"^  last  mentioned  account,  and  neither  of  them  relate  to  the 
acts,  payments  or  disbursements  of  the  executrix,  in  her  life-time. 

Another  question  of  law  discussed  before  this  Court,  and  which  we 
have  to  decide,  arises  on  the  plea  of  limitations.  It  was  argued, 
that  the  action  in  this  case  is  barred  by  length  of  time,  as  much  as 
six  years,  if  not  more,  having  intervened  between  the  alleged  con- 
version, and  the  institution  of  the  suit,  and  that  on  this  score  the 
Court  below  were  right  in  the  general  instructions  given  by  them  to 
the  jury.  The  argument  was  met  on  the  part  of  the  appellant  with 
the  case  of  Hepburn,  Administrator  of  Fishwiclc  vs.  Sewell,  which  was 
asserted  to  be  an  exactly  similar  case,  and  to  put  an  end  to  the  ques- 
tion. We  have  examined  Hepburn  and  Sewell,  and  compared  it 
with  the  fact-s  in  the  record,  and  are  of  opinion  that  it  is  not  an 
apposite  case;   but  we  nevertheless  think  that  this  action  is  not 
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barred  by  the  Statute  of  LimitationH.  In  the  case  refeirecl  to,  no 
tortious  act  was  imputed  to  Sewell  before  letters  of  administration 
were  obtained  by  Hepburn,  and  the  wrongful  conversion  complained 
of  was  evidenced  by  a  demand  and  refusal  subsequent  to  the  accrual 
of  the  right  to  sue.  Here  the  alleged  appropriation  and  conversion 
of  the  property  by  Glenn  was  long  before  the  letters  de  bonis  non 
were  granted  to  Smith,  l>ut  at  a  time  when  there  was  no  person  to 
assert  the  rights  of  the  creditors  and  legatees  of  the  deceased  Wil- 
liam W.  Haslett,  and  the  Court  have  no  doubt,  that  the  statute 
begins  to  operate  only  from  the  time  a  right  to  demand  the  thing  in 
question  vests  in  some  one.  It  is  like  the  common  case  of  a  simple 
contract  creditor  dying  before  his  debt  becomes  due,  which  his 
administrator  may  recover,  although  more  than  three  years  have 
elapsed  from  the  day  of  payment  to  the  date  of  the  letters,  provided 
a  suit  is  brought  within  three  years  after  the  date  of  the  letters. 
Laches  cannot  be  imputed  where  there  is  no  one  to  sue,  and  the 
cause  of  action  accrues  only  in  a  case  such  as  this,  from  the  time  there 
is  a  competent  person  to  bring  it. 

A  further  question  was  moved  in  this  cause  by  the  appellant's 
counsel,  about  which,  it  appears  to  us,  they  were  clearly  wrong. 
They  contended  that  the  executrix,  Mrs.  Ann  Haslett,  ought  to  have 
brought  into  the  administration  of  her  husband's  e-vstate  the 
•  crops  growing  on  his  land  at  the  time  of  his  decease.  The  '•^ 
point  is,  whether,  as  emblements,  they  survived  to  the  wife  under 
the  trust  deed,  or  made  a  part  of  the  husband's  personal  estate*  i 
And  we  decidedly  think,  that  ns  the  crops  were  sowed  or  planted  by 
the  vendor,  John  Heslip,  before  he  sold  to  Haslett,  they  went  with 
the  land  to  Ann  Haslett,  who  outlived  her  husband,  and  became 
tenant  in  fee  of  the  tnist  estate,  the  emblements  partaking  of  the 
nature  of  the  land  in  this  instance,  and  going  with  it.  It  had  been 
otherwise,  if  the  land  had  been  sowed  or  planted  by  the  husband 
after  his  purchase,  and  the  reason  is,  that  the  seed  committed  to  the 
earth  by  him  would  not  have  been  cultivated  by  a  joint  stock,  but 
would  have  been  entirely  and  exclusively  his  property,  and  be  con- 
sidered in  the  same  situation  as  if  sown  in  the  land  of  the  wife  only. 

This  case  has  been  deliberately  considered  by  us,  and  we  must 
entertain  the  opinion,  that  the  Court  below  erred  in  their  instruction 
to  the  jury. 

We  reverse  the  judgment,  and  send  the  cause  back  under  a  pro- 
cedendo. Judgment  reversed. 


Curtis'  Ex'x  vs.  Bank  of  Somerset.— June,  1826. 

A  promissory  note  drawn  by  A.  in  favor  of  B.  endorsed  by  B.  to  C.  &  D. 
Ex'rs  of  T.  and  by  C.  one  of  the  Ex'rs,  endorsed  to  the  plaintiff.  C. 
died,  and  in  an  action  of  assumpsit  on  the  note  against  D.  in  which  he 
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is  styled  in  the  writ  and  declaration  Ex'r  of  T.  and  his  liability  and 
undertaking  are  alleged  to  be  in  that  character,  and  he  confesses  judg- 
ment, and  the  entry  of  the  judgment  states  it  to  be  against  him  as 
Ex'r.— On  appeal,  Held,  that  such  judgment  was,  notwithstanding,  a 
judgment  de  bonis  propriis. 

Held  also,  that  judgments  against  Ex'rs  or  Adm'rs  upon  contracts  made  by 
them  after  the  deaths  of  their  testators  or  intestates,  are  properly  de 
bonis  pi'opriis,  though  they  state  themselves  to  contract  in  their  repre- 
sentative capacity,  and  though  they  are  so  called  in  the  proceedings  in 
the  actions  brought  against  them  upon  such  contracts,  (a) 

Appeal  from  Souiei*set  County  Court.  This  was  au  action  of 
assumpsit,  brought  by  the  Bank  of  Somerset,  (the  appellees,)  against 
Henry  K.  Long,  and  Susan  bis  wife,  surviving  executrix  of  Thomas 
Curtis,  (the  appellants,)  on  a  promissory  note  for  $1,360,  dated  the 
filst  of  March,  1817,  drawn  by  James  *  Anderson,  payable  six 
'^^  months  after  date  to  George  S.  Wilson,  or  order,  and  by  him 
endoi*sed  to  Henry  H.  Curtis  and  Susan  Curtis,  executors  of  Thomas 
Curtis,  or  order,  and  by  Henry  H.  Curtis,  one  of  the  executore,  en- 
dorsed to  the  Bank  of  Somerset.  The  declaration  stated  the  death 
of  Henry  H.  Curtis,  one  of  the  executors,  and  the  marriage  of  the 
other  with  Henry  E.  Jjong.  It  also  stated  that  notice  had  been  duly 
given  to  the  endorsers  of  non-payment  by  the  maker;  and  that  the 
said  Henry  and  Susan,  executors  as  aforesaid,  being  liable  to  pay, 
in  consideration  thereof  assumed  upon  themselves  as  executors,  aud 
promised  to  pay,  &c.  The  defendants  did  not  plead,  but  confessed 
judgment  for  the  damages  laid  in  the  declaration,  and  costs.  They 
afterwards  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Stephen,^ 
Archer,  and  Dorset,  J  J.  by  Wt7«on,  for  the  appellants;  and  J. 
Bayly,  for  the  appellees. 

Earle,  J.  delivered  the  opinion  of  the  Court.  We  learned,  in 
the  argument  of  this  case,  that  the  appeal  was  taken  therein  almost 
three  yeai*s  after  the  judgment,  under  an  apprehension  that  it  is  a 
judgment  against  the  assets  of  Thomas  Curtis,  deceased,  in  the 
hands  of  the  appellant,  Susan  Long,  which  might  eventually  involve 
her  securities  in  the  testamentary  bond.  We  think  those  fears  were 
groundless,  and  that  the  judgment  canu<»t  produce  the  apprehended 
consequences,  being  a  correct  judgment  against  Susan  Long,  in  her 
own  projier  person,  and  not  against  the  effects  of  the  deceased  in 
her  hands  to  be  administered. 

A  promissory  note  is  the  foundation  of  this  suit,  and  it  was  en- 
dorsed to  Henry  Curtis  and  Susan  Curtis,  (now  Susan  Long,)  the  ex- 


(a)  Approved  in  Shaeffer  vs.  Shaeffer,  54  Md.  685.     Cf.  Bangher  vs.  Wil- 
kitis^  16  Md.  35. 
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<ecators  of  Thomas  Curtis,  aud  was  by  them  endoi*sed,  in  their  char- 
acter of  executors,  to  the  Bank  of  Somerset,  the  plaintiffs  in  the 
jndginent,  and  the  appellees  in  this  Court.  Why  it  wa«  thus  en- 
cloi*sed  to  them,  and  by  them,  does  not  appear,  nor  doth  it  appear 
from  the  record,  what  connexion  there  was  between  the  transaction 
aud  the  affairs  of  the  testator.  If,  however,  they  had  endoraed  a 
note,  of  which  he  was  •  the  holder  at  his  death,*it  would  have  ^^ 
made  no  difference — it  would  have  only  rendered  them  person-  '^  • 
ally  liable  to  the  endorsees,  it  being  a  contract  of  their  own,  entered 
into  by  them  subsequently  to  the  death  of  their  testator.  Chitty  on 
Bilh^  138,  and  King  vs.  Thom^  1  T.  R.  489.  On  the  ground  of  the  en- 
dorsement being  their  own  contract,  the  judgment  rendered  thereon 
Against  them  is  de  bonis propriis,  although  they  are  called  in  the  writ 
executors  of  Thomas  Curtis,  and  this  appellation  is  used  in  the  entry 
of  the  judgment  against  them.  They  contracted  as  executors,  and 
there  was  no  harm  in  calling  them  so  in  all  parts  of  the  proceedings 
of  the  action  afterwards  brought  to  enforce  their  engagement.  It  is 
a  mere  descriptio  persomv  of  their  own  creating,  which  might  have 
been  used  or  dropped  at  pleasure.  That  a  judgment  against  a  man 
sued  as  executor,  on  a  contract  entered  into  by  him  after  the  death 
of  his  testator,  is  properly-  de  bonis  propriis^  and  not  de  bonis  testatoris, 
is  supported  by  many  authorities ;  one  or  two  only  will  be  referred 
to  by  us.  The  case  of  Berry  vs.  Rush^  1  Term  Rep,  691,  is  of  this 
chai*acter,  although  the  Reporter  does  not  state  the  defendant  to 
have  been  sued  as  administrator.  The  action  was  on  an  arbitration 
bond,  entered  into  by  the  defendant  as  administrator,  and  it  was  ad- 
judged that  he  could  not  plead  plene  administravit;  and  Judge  Bui- 
ler,  Id  delivering  his  opinion,  significantly  says,  that  the  administra- 
tor, by  his  bond,  bound  himself,  his  heirs,  executors  and  administra- 
tors, and  undoubtedly  became  personally  responsible  therein.  Jen- 
nings vs.  Newman^  4  T.  R.  347,  is  yet  a  more  pointed  authority.  The 
plaintiff  there  sued  the  defendant  in  assumpsit,  on  the  undertakings 
of  her  intestate,  and  joined  therewith  a  count  stating,  that  after  the 
death  of  the  intestate,  the  defendant,  as  administratrix,  was  indebted 
to  him  in  £1,000,  for  so  much  money  by  the  defendant,  as  such  ad- 
ministratrix, received  for  the  use  of  the  plaintiff.  This  called  forth 
a  special  demurrer,  because  the  two  causes  of  action,  the  one  from 
the  intestate,  and  the  other  from  the  administratrix,  could  not  be 
joined.  The  Court  were  of  opinion,  and  so  decided,  that  those  counts 
could  not  be  joined,  because  the  last  count  stated  a  cause  of  action 
after  the  intestate's  death,  and  would  warrant  a  different  judgment, 
clearly  meaning  thereby  a  judgment  d^  bonis  propriis, 

*  Other  exceptions  were  taken  on   the  argument  to  this 
record,  upon  which  it  is  not  considered  by  the  Court  necessary      '^^ 
to  make  any  remarks.    The  judgment  is  a  judgment  by  confession, 
And  this  circumstance  does  away  objections  which  might  otherwise 
be  thought  valid. 

Ajkgheb  and  Dorsey,  JJ.  dissented.  Judgment  affirmed. 
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CouRSEY  m.  Bakeb. — June,  1826. 

Where  oue  partner  draws  a  note,  gives  a  letter  of  credit  or  guarantee  in  the 

name  of  all  the  partners,  it  binds  all.  (a) 
The  act  of  each  partneB,  in  a  transaction  relating  to  the  partnership,  binds 

all  the  partners;  and  to  this  rule  there  is  no  exception,  except  what  may 

grow  out  of  covin,  or  such  gross  negligence  as  may  be  equivalent  to 

covin.  (6) 
A  promissory  note  given  by  one  of  two  joint  partners  to  W.  B.  for  a  debt 

due  from  the  partners  to  W.  B.  and  W.  C.  also  partners  in  trade,  may 

be  sued  on,  in  the  name  of  W.  B.  and  his  recovery  is  as  trustee  for  W. 

B.  and  W.  C.  and  enures  to  their  benefit. 
Where  there  was  a  variance  between  the  date  of  a  promissory  note  declared 

upon,  and  that  offered  in  evidence — HeZd,  that  as  there  was  a  count  in 

the  declaration  for  money  had  and  received,  the  note  was,  under  that 

count,  properly  given  in  evidence. 

Appeal  from  (^ueen  Anue's  County  Court.  Action  of  assumpsit, 
brought  on  the  17th  of  June,  1824,  by  the  appellee  against  Lambert 
W.  Spencer,  (who  was  not  arreste<l  on  the  writ  which  issued  in  the 
cause,)  and  the  appellant.  The  declaration  contained  two  counts — 
one  on  a  ]  promissory  note,  stated  to  have  been  made  by  Spencer  and 
Coursey,  carrying  on  trade  and  commerce,  in  their  partnership  name 
of  Lambert  W.  Spencer  &  Co.  on  the  14th  of  May,  1820.  and  payable 
on  demand  to  the  appellee,  or  order,  for  $1,106.05,  with  interest 
thereon  from  and  after  tbe  1st  of  December,  1818.  The  other  count 
was  for  money  had  and  received.  The  defendant  pleaded  won  cutsump- 
nit,  non  assumpsit  infra  trea  antion,  and  actio  non  accrevit  infra  tren 
annoa.  The  plaintiff'  Joined  issue  on  the  first  plea,  and  replied  the 
general  replications  to  the  other  pleas,  and  issues  were  joined. 

*  At  the  trial  the  plaintiff'  read  In  evidence  the  lollowiug 
'•^      note 
'-*  1,100.05.  Baltimore,  May  Gth,  1820. 

On  demand,  we  promise  to  pay  William  Baker,  or  order,  one  thou- 
sand one  hundred  and  six  dollars  and  ninety-five  cents,  for  value  re- 
ceived, with  legal  interest  thereon  from  and  after  the  first  day  of 
DeccTuber,  one  thousand  eight  hundred  and  eighteen. 

Lambert  W.  Spencer  &  Co." 
He  further  read  in  evidence  from  the  ledger  of  Lambert  W.  Spen- 
cer &  Co.  the  account  stated  in  the  name  of  Lambert  W.  Spencer  cV: 
Co.  against  William  Baker  &  Son,  (^mmencing  on  the  3d  of  April, 
1817,  and  ending  on  the  7th  of  March,  1818.    On  the  1st  of  Decem- 
ber, 1818,  the  balance  stated  by  this  account  to  be  due  to  Willium 
Baker  &  Son,  was  $1,106.05,  and  the  account  was  closed  by  the  fol- 
ia) So  held  in  Hopkina  vs.  Boyd,  11  Md.  107. 
[b]  See  Broum  vs.  Duncan^on^  4  H.  &  McH.  221,  note. 
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lowing  entry  :  "  1820.  May  6.    To  onr  note  this  day,  on  interest  from 
the  Lst  day  of  December,  1818,  given  to  William  Baker,  *1,106.95.-' 
The  plaintiff'  then   proved  by  one  Stewart  Bedman,   that  (Jerald 
Coarsey  and  Lambert  W.   Spencer,  carried  on  trade  together  at 
Easton,  till  the  year  1818;  that  in  November,  1818,  the  store  was 
broken  up  at  Easton;  that  G.  Coursey  took  part  of  the  goods,  and 
Lambert  W.  Spencer  took  part,  but  a  greater  part  were  carried  up  to 
Wye  Landing,  which  is  distant  from  Easton  about  fourteen  miles  ; 
and  that  he  the  witness  then  became  concerned  with  Spencer  and 
Coui-sey,  and  a  Ann  was  established  in  the  name  of  Stewart  Red- 
mau  &  Co.  of  which  the  witness,  Lambert  W.  Spencer,  and  Gerald 
Coarsey,  were  partners;  and  that  the  goods  which  were  brought  from 
Easton,  of  the  firm  of  Lambert  W.  Spencer  &  Co.  together  with  the 
other  goods,  were  sold  at  that  place  by  said  Ann  of  Bedman  &  Co. 
The  plaintilf  also  proved  by  the  same  witness,  that  he,  the  witness, 
hail  heard  a  conversation  in  1821,  between  Spencer  and  Coursey,  in 
relation  to  the  affairs  of  Lambert  W.  Spencer  &  Co.  with  William 
Baker  &  Son,  and  that  Spencer  insisted  that  this  debt  ought  to  be 
paid  by  Coursey,  and  that  Coursey,  insisted  that  it  ought  to  be  paid 
by  Spencer.    The  witness  also  proved  that  the  firm  of  William  Baker 
&  Son,  in  the  years  1816,  1817  and  1818,  consisted  of  William  Baker 
and   Joseph   Baker,  and  that   William   Baker,  (the  plaintifi",)  and 
Joseph  Baker,  resided  in  the  City  of  Baltimore  in  1818,  and  are  still 
alive.    The  witness  also  proved,  •  that  in  1823,  he  had  a  con- 
versation  with  Lambert  W.  Spencer,  who  told  him  thatashort      "^ 
time  before,  he,  and  G.  Coui-sey  and  William  Baker,  had  a  meeting, 
when  the  books  were  produced  for  the  purpose  of  ascertaining  the 
situation  of  the  parties  in  relation  to  the  partnership,  and  to  see 
what  each  of  them  ought  to  pay,  but  that  nothing  effectual  was  done; 
that  Baker  made  figures  and  calculations,  and  that  Coursey  was  found 
considerably  in  aiTear.     The  defendant  then  proved  by  one  John  C. 
Butli,  who  acted  as  clerk  for  Lambert  W.  Spencer  &  Co.  at  Easton, 
in  the  yeai*s  181t>,  1817  and  1818,  that  the  first,  second,  third,  fourth 
and  fifth  lines,  in  the  entries  on  the  debit  side  of  the  account  pro- 
duced by  the  plaintiff,  and  also  all  the  first,  second,  third,  fourth  and 
fifth  lines,  in  the  cnnlit  part  of  the  account,  were  in  his  haud-writ- 
ing;  tlint  the  sixth  line  in  the  credit  part  of  the  account,  and  the 
addition  of  the  same,  and  the  sixth  and  seventh  lines  in  the  debit 
part,  and  the  addition  of  the  same,  and  also  the  balance  struck,  was 
in  the  hand-writing  of  William  Baker,  the  plaintiff,  and  that  the 
writing  on  the  account  of  the  0th  of  May,  1820,  was  Jjambert  W. 
Spencer's,  one  of  the  iiartners  of  Lambert  W.  Spencer  &  Co.    The 
Court  having  decided  on  the  prayer  of  the  defendant,  that  if  the  note 
in  question  was  given  after  the  dissolution  of  the  partnership,  with- 
out his  consent,  he  wa^s  not  obliged  to  pay  it,  the  defendant  then 
prayed  the  Court  to  instruct  the  jury,  on  the  supposition  that  the  note 
was  given  during  the  existence  of  the  partnership,  that  if  they  be- 
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lieved  from  the  evidence  that  it  was  given  toTCilliam  Baker,  in  con- 
sideration of  a  debt  due  from  Lambert  W.  Spencer  and  Gerald  Cour- 
sey,  trading  under  the  firm  of  Lambert  W.  Spencer  &  Co.  to  William 
Baker  and  Joseph  Baker,  trading  under  the  firm  of  William  Baker 
&  Son,  they  must  find  a  verdict  for  the  defend<ant,  unless  they  also 
believed  from  the  evidence  that  it  was  given  with  the  approbation 
and  knowledge  of  Coursey,  the  defendant.  This  instruction  the 
Court,  [Earle,  C.  J.  and  Pubnell,  A.  J.]  refused  to  give.  The  de- 
fendant excepted;  and  the  verdict  and  judgment  being  against  him, 
he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Martin,  Stephen, 
Archer,  and  Dorset,  JJ.  by 

^-  •  Carmiclickel  and  W.  A.  Spencer,  for  the  appellant;   and 

•**       Chambers  and  R,  Spencer,  for  the  ap[)ellee. 

Archer,  J.  delivered  the  opinion  of  the  Court.  The  prayer  to 
the  Court  below,  the  rejection  of  which  gave  rise  to  the  present 
appeal,  presupposes,  and  is  bottomed  upon,  the  existence  of  the  part- 
nership between  Spencer  and  Coursey,  at  the  time  the  promissory 
note  was  drawn,  upon  which  this  suit  was  instituted.  This  not€  was 
drawn  by  Spencer,  in  the  name  of  the  firm,  for  a  debt  due  from  the 
firm  to  William  Baker  &  Son. 

It  is  a  settled  principle,  that  where  there  are  joint  traders,  and  one 
draw  a  note,  give  a  letter  of  credit,  or  guarantee  in  the  name  of  all 
the  partners,  it  binds  all.  The  act  of  every  single  partner,  in  a 
transaction  relating  to  the  partnership,  binds  all  the  others.  No 
exception  is  known  to  this  general  rule,  except  what  may  grow  out 
of  covin,  or  such  gross  negligence  as  may  be  equivalent  to  covin. 
Now  in  this  case  no  fraud  is  imputable  to  Baker  &  Son ;  the  note 
was  drawn  for  and  on  account  of  a  debt  due  from  Speujcer  &  Co.  and 
appears  to  have  been  in  the  usual  course  of  mercantile  transactions. 
The  power  of  one  partner  to  bind  another  by  bills  and  note^  drawn 
in  the  name  of  the  firm,  it  is  true,  is  only  an  implied  iK>wer,  and 
Spencer  &  Co.  might  have  stipulated  to  the  contrary ;  and  if  a  third 
person,  having  notice  of  such  a  stipulation,  had  in  defiance  of  such 
notice  and  stipulation,  accepted  a  security  so  drawn,  the  right  of 
such  person  to  a  recovery  might  well  be  questioned.  Gallway  vs. 
Matthew  d;  Smithson,  10  IJast  204.  But  here  there  is  no  pretence  for 
questioning  the  validity  of  this  instrument  upon  such  grounds.  The 
not^  is  executed  by  one  of  the  firm,  in  the  name  of  the  firm,  in  the 
course  of  their  business,  according  to  the  custom  of  merchants,  and 
pursuant  to  the  implied  power  which  he  had,  from  the  nature  of  the 
case,  to  contract  for,  and  bind  the  company.  Xo  express  assent  or 
approbation  was  necessary  to  make  it  obligatory  upon  both. 

This  note  was  then  binding  on  the  firm,  unless  its  having  been 
given  to  William  Baker  alone,  instead  of  being  drawn  payable  to 
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Baker  &  Son,  can  exonerate  the  flfm  from  liability.  Authorities 
need  not  be  adduced  to  shew  that  Baker  could  have  given  a  release 
which  would  have  discharged  the  firm  of  •  Spencer  &  Co.  A 
payment  to  him  would  have  been  equivalent  to  a  payment  to 
him  and  his  copartner.  This  being  the  case,  can  it  be  doubted  but 
that  a  recovery  in  this  action  would  enure  to  the  benefit  of  Baker  & 
Son.  and  that  Spencer  &  Co.  would,  by  such  recovery,  be  discharged 
fipom  all  liability  upon  the  original  cause  of  action  f  It  is  certainly 
true  that  the  note  given  does  not  extinguish  or  merge  the  original 
cause  of  action  of  Baker  &  Son,  unless  it  had  been  received  in  satis- 
laction  of  the  debt ;  but  they  could  not  recover  on  such  original 
cause  of  action  until  this  note,  taken  by  one  of  the  firm,  should  be 
proved  to  have  been  lost,  or  produced  and  cancelled  at  the  trial. 
The  Patap8co  Insurance  Go.  vs.  Smith  et  al.  i\  H,  dt  J.  170.  Yet  a  suit 
is  certainly  sustainable  upon  the  note  in  the  name  of  the  payee,  in 
whom  the  legal  title  is  alone  vested,  and  he  recovers  tis  a  trustee  for 
Baker  &  Son.     Van  Nens  vs.  Forrest,  ^  Cranch,  34. 

As  to  the  question  which  has  been  raised  relative  to  a  variance 
between  the  date  of  the  note  offered  in  evidence,  and  that  declared 
upon,  it  is  only  necessary  to  observe,  that  the  promissory  note  was 
properly  given  in  evidence  under  the  count  for  money  had  and  re- 
ceived. 

We  concur  with  the  Court  below.  Judgment  affirmed. 


BowEBS'  Adm'x  vs.  The  State,  use  of  Dkyden. — June,  1826. 

A  debt  or  right  of  action,  cannot  be  extinguished  by  the  acceptance  of  an 
obligation  or  undertaking  of  equal  dignity — it  must  be  one  of  higher 
grade  to  produce  that  effect,  (a) 

A  feme  sole^  of  the  age  of  16  years,  passed  her  receipt  to  her  guardian  for 
the  full  amount  of  her  personal  estate,  without  having  received  it,  but 
in  consideration  of  her  guardian ^s  single  bill,  payable  at  a  future  day, 
for  the  amount  of  her  personal  estate — Held,  that  the  guardian  ^s  bond 
was  still  liable,  and  that  an  action  might  be  maintained  upon  it  to  re- 
cover the  value  of  said  estate,  tbe  said  ward  having  been  a  minor  at  the 
time  of  giving  the  said  receipt,  [b) 


(a)  So  held  in  Mocde  vs.  Hollina,  11  G.  &  J.  11 

\b)  Approved  in  Fridge  vs.  State,  3  G.  &  J.  115;  Greenwood  vs.  Greenwood. 
28  Md.  .385;  McKim  vs.  Handy,  4  Md.  Oh.  287.  Under  Rev.  Code,  Art.  50, 
sec.  180,  a  female  over  18  years  of  age  is  authorized  to  execute  releases  or 
receipts  to  an  executor,  administrator  or  guardian.  By  the  Act  of  1882,  c. 
15,  such  female  is  authorized  to  execute  releases  or  receipts  to  any  trustee 
appointed  by  a  Court  of  equity,  by  deed,  or  by  will.  And  by  Rev.  Code, 
Art.  50,  sec.  189,  where  a  bequest  is  payable  to  a  female  on  her  attaining 
full,  mature  or  lawful  age,  she  is  entitled  to  receive  the  same  on  arriving  at 
the  age  of  18  years  or  being  married.  See  Carpenter  vs.  Boidden,  48  Md. 
122. 
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Appeal  from  Kent  County  Qourt.  Debt  upon  the  guardian  bond 
of  William  Bowers,  dated  the  10th  of  May,  1806,  brought  against  the 
administratrix,  (the  appellant,)  of  one  of  the  sureties  in  the  bond. 
The  condition  of  the  bond  was,  that  Bowers,  ^^  as  guardian  to  Ann 
^^  Cobum,  shall  faithfully  account  with  the  •  Orphans'  Court  of 
^^  Kent  County,  as  directed  by  law,  for  th^  management  of  the 
property  and  estate  of  the  orphan  under  his  care ;  and  shall  also 
deliver  up  the  said  property,  agreeably  to  the  order  of  the  said 
Court,  or  the  direction  of  law ;  and  shall  in  all  respects  perform  the 
duty  of  guardian  to  the  said  Ann  Coburn  according  to  law."  There 
were  no  pleadings  in  the  cause,  but  a  judgment  was  rendered,  with 
the  consent  of  the  parties,  pro  forma^  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court  on  the  following  case :  The  bond,  upon  which 
the  action  was  brought,  was  executed,  as  it  purports  to  have  been. 
Ann  B.  Coburn  was  born  in  October,  1798,  and  intermarried  with 
Samuel  Dryden,  for  whose  use  this  action  was  brought,  in  the  year 
1820,  and  she  died  in  November,  1822.  The  amount  of  estate  due 
from  William  Bowers,  as  guardian  to  Ann  B.  Coburn,  on  the  Tth  of 
August,  1816,  was  I330.21.  On  the  Tth  of  Auffust,  1816,  the  follow- 
ing single  bill  wa^  executed:  '^J  promise  and  oblige  myself,  my 
heirs,  executors  or  administrators,  to  pay,  or  cause  to  be  paid,  unto 
Ann  B.  Coburn,  the  just  and  full  sum  of  three  hundred  and  thirty 
dollars  and  21  cents,  (it  being  the  amount  of  her  personal  estate,) 
on  or  before  the  first  day  of  October,  eighteen  hundred  and  eighteen, 
with  legal  interest  until  paid.  As  witness  my  hand  and  seal  this 
seventh  day  of  August,  one  thousand  eight  hundred  and  sixteen. 

Wm.  Bowers,  [l.  s.J 

Test.    Mary  Ann  BowersJ^ 

This  single  bill  was  executed  and  delivered  to,  and  received  by, 
Ann  B.  Coburn,  in  payment  of  the  said  amount  due  from  William 
Bowers,  as  her  guardian.  On  the  8th  of  August,  1816,  Ann  B.  Co- 
burn  executed  the  following  receipt :  "  Received  of  William  Bowers, 
the  full  amount  of  my  pei-sonal  estate  this  eighth  day  of  August, 
1816.  Ann  B.  Coburn. 

Test,    James  Ross,^^ 

This  receipt  was  delivered  by  Ann  B.  Coburn  to  William  Bowers, 
in  consideration  only  of  the  single  bill  received  by  her  as  aforesaid  ; 
and  on  the  25th  of  September,  1816,  she  made  the  acknowledgment 
endorsed  on  it,  and  which  was  in  the  usual  form,  before  a  justice  of 
the  peace  for  Kent  County;  which  receipt  and  acknowledgment, 
were  recorded  by  the  register  of  wills  for  Kent  County  on  the  15th 
of  February,  1824,  for  the  first  time.  Prom  the  2>ro./'ornia  judgment, 
the  defendant  appealed  to  this  Court. 

The  cause  was  argued  at  June  Term  last  before  Buchanan,  C.  J., 
Martin,  Stephen,  and  Archkr.  JJ. 
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W.  H.  Bart'oUy  for  the  appellant,  referred  to  the  Acts  of  1798,  eh.  101, 
8ul>ch.  12,  s.  1;  1809,  ch.  168;  and  181(5,  ch.34.  Ihike  of  Hamilton 
vs.  Lord  ifohunj  1  P.  Wms.  118;  S.  C.  1  Salk.  158;  Clayton  vs.  Kin- 
€t8iony  1  Ld.  Eaym.  419;  S.  C.  2  Salk.  573;  Kerby  vs.  Taylor j  6  Johtis. 
ChatL  Bep.  242,  249 ;  King  vs.  Baldwin,  2  Johns.  Chan.  Rep.  559,  560 ; 
Skip  vs.  JJtttfy  c<  a?.  3  Atk.  91 ;  i^ee*  vs.  Berrington,  2  T'ip*.  Jr.  540 ; 
I^eople  vs.  Jansen,  7  Johns.  Rep.  332 ;  and  Blake^s  Case,  6  CoA:«,  43. 

Chambers,  for  the  appellee,  contended,  that  auder  the  circumstances 
of  the  case,  the  receipt  given  by  Ann  B.  Coburn  •  did  not  dis-  ^  _ 
charge  the  liability  of  the  obligors  in  the  guardian's  bond —  ^^ 
1.  Because  the  receipt  was  without  consideration,  and  therefore  in- 
operative. 2.  Because,  not  being  under  seal,  it  could  not  be  consid- 
ered as  a  release.  He  cited  PannePs  Case,  5  Coke,  1 17 ;  Cumber  vs. 
Wane,  1  Stra.  426 ;  WiUiamson  vs.  Andreic,  4  H.  it*  uMcH.  482 ;  Fitch 
vs.  Sutton,  5  Ea^t,  230;  People  vs.  Jansen,  7  Johns.  Rep.  338;  Paine 
vs.  Packard,  13  Johns.  Rep.  174;  Rathhone  vs.  Warren,  10  Johns.  Rep. 
595;  2Ve»<  Navigation  Company  vs.  Barley,  10  ^a«<,  34;  and  also 
Blaine's  Case,  6  Cofee,  43.  Guna  adv.  vulL 

Stephen,  J.  at  this  term  delivered  the  opinion  of  the  Court.  This 
action  was  instituted  in  the  Court  below,  upon  a  bond  executed  by 
'William  Bowers,  as  guardian  to  Ann  B.  Coburn,  in  which  bond  John 
Bowers,  the  defendant's  intestate,  united  with  him  as  surety.  Ann 
B-  Coburn,  after  she  obtained  the  age  of  16  years,  pa^vsed  her  re- 
ceipt to  William  Bowel's  tor  the  full  amount  of  her  personal  estate, 
without  having  received  the  same,  but  in  consideration  of  a  single 
bilU  which  was  executed  and  delivered  to  her  by  her  guardian,  in 
which  he  bound  himself  to  pay  at  a  future  day  the  sum  of  $330,21, 
it  being,  as  the  bill  expresses  it,  the  amount  of  her  personal  estate, 
w^ith  legal  interest  till  paid.  And  the  sole  question  for  this  Court 
to  decide  is,  whether,  in  consequence  of  this  transaction  between 
tbe  ward,  (after  she  ha<d  attained  the  age  of  16  years,  and  became 
by  the  law  of  this  State  entitled  to  the  possession  of  her  estate,)  and 
her  guardian,  all  legal  liability  on  the  part  of  John  Bowers,  his  surety 
in  the  bond,  ceavsed  and  determined  1  It  is  a  well  establislied  princi- 
ple of  law,  that  a  debt  or  right  of  action  cannot  be  extinguished  by  the 
acceptance  of  an  obligation  or  undertaking  of  equal  dignity ;  it  must 
l>€  one  of  higher  grade  in  the  estimation  of  the  law  to  produce  that 
effecrt.  See  WiUiamson  vs.  Andreic,  i  H.  <&  McH.  482,  where  this 
principle  was  settled  by  the  Court.  That  was  an  action  of  debt  on  a 
bond,  and  the  defendant  pleaded  that  he  made  a  mortgage  to  secure 
the  payment  of  the  money,  and  the  plaintiti'  accepted  thereof  in 
satisfaction;  on  demurrer,  the  Court  gave  judgment  for  the  plaintiff'. 
In  3  Bacon^s  Abridgment,  title  Extinffuishment,  107,  *  the  law 
is  stated  to  be,  that  the  accepting  of  a  security  of  equal  deforce,  ^^ 
is  no  extinguishment  of  the  first  debt;  as  where  an  obligee  has  a 
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second  bond  given  to  him ;  for  one  deed  cannot  determine  the  duty 
upon  another. 

This  is  a  well  settled  law  in  cases  of  contract  made  between  parties 
ha\nng  a  general  legal  capacity  to  contract ;  but  in  the  case  before  the 
Court,  it  appears  that  Ann  B.  Cobum  had  not  attained  the  age  of 
twenty-one  years,  and  consequently  had  not  such  general  power  of 
contracting;  but  with  reference  to  her  capacity  to  make  such  an 
agreement,  she  was  still,  in  coDtemplation  of  the  law,  a  minor.  This 
principle  was  solemnly  established  by  this  Court  in  Davis  vs.  Jacquin 
<t-  Poinerat,  5  H,  <&  J,  100,  where  the  Court  express  their  opinion  in 
the  following  terms:  *'The  object  of  the  law,  (meaning  the  Act  of 
1798,)  was  to  enable  an  infant  female,  at  the  age  of  sixteen,  to  receive 
from  her  guardian,  and  take  into  her  possession,  her  real  and  personal 
estate.  So  far  the  law  conferred  on  her  a  new  capacity ;  but  this 
capaciity  does  not  destroy  the  state  of  legal  minority,  because  it  is 
consistent  with  it."  In  this  case  it  is  moreover  to  be  considered, 
that  the  security  taken  by  Ann  B.  Coburn,  was  less  beneficial  to 
her  than  the  one  she  l)efore  had ;  because,  not  only  was  the  time  of 
payment  extended,  and  a  risk  of  eventual  loss  thereby  incurred,  but 
it  was  the  single  bill  of  her  guardian  alone,  without  the  joint  respon- 
sibility of  a  surety.  Judgment  affirmed. 
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It  is  the  province  of  the  Court  to  determine  all  questions  of  law  arising 
before  them;  and  of  the  jury  to  find  all  matters  of  fact,  when  evidence 
legally  sufficient  for  that  purpose  is  submitted  to  their  consideration: 
but  this  legal  sufficiency  is  a  question  of  law,  of  which  the  Court  are 
the  exclusive  judges,  (a) 

Whenever  testimony  is  so  light  and  inconclusive  that  no  rational  mind  can 
infer  from  it  the  fact  which  it  is  offered  to  establish,  it  is  the  duty  of  the 
Court,  when  applied  to  for  that  purpose,  to  instruct  the  jury,  that  there 
is  no  evidence  before  them  to  warrant  their  finding  the  fact  so  attempted 
to  be  proved.  (6) 


(a)  Approved  in  Ooodhand  vs.  Benton^  6  G.  &  J.  489;  CoU  vs.  Hebb,  7  G. 
&  J.  29;  Clarke  vs.  Marriott,  9  Gill,  834;  J)/8on  vs.  Tyson,  37  Md.  581.  See  2 
Poe's  Pldg.  sees.  293-296. 

(&)  In  Davis  vs.  Barney,  2  G.  &  J.  404,  the  Court  said:  ^^  There  seems  to  be 
an  impression  at  the  har  that  this  Court  has  held  the  measure  and  quantity 
of  proof  to  be  a  question  of  law,  and  the  case  of  DaiHs  vs.  Davis,  is  com- 
monly relied  upon  in  support  of  that  doctrine.  \Ve  by  no  means  mean  to 
shake  the  authority  of  that  case,  but  think  it  has  been  misunderstood. 
When  there  is  no  evidence  applicable  to  the  issue,  or  tending  to  prove  any 
material  fact,  a  total  failure  of  evidence,  the  Court  will  direct  the  jury 
accordingly;  and  that  we  conceive  to  be  the  doctrine  of  Davis  vs.  DatHs. 
The  expressions  used  are  intended  to  be  applicable  to  the  facts  of  that  case: 
and  so  applied  they  are  not,  we  apprehend,  opposed  to  the  principle  here 
asserted,  that  if  there  be  any  evidehce  tending  to  the  proof  of  the  issue, 
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Appeal  from  Cecil  County  Court.  Assumpsit  for  money  had  and 
received,  brought  by  the  appellees  against  the  appellant. 

•  The  cause,  which  is  fully  stated  by  the  Judge  who  delivered  ^^ 
the  opinion  of  this  Court,  was  argued  before  Buchanan,  C.  J.,  •' ' 
Mabtin,  Stephen,  Abcheb,  and  Dorset,  JJ. 

Chambers^  for  the  appellant,  contended — 1.  That  the  action  for 
money  had  and  received  would  not  lie  on  the  facts  disclosed  in 
the  ree>ord — Because  those  facts  shew  a  special  contract,  which 
should  have  been  declared  upon ;  because  also  the  goods  alleged  to 
have  been  sold  were  not  exclusively  the  goods  of  the  plaintifi's  below ; 
and  because  no  money  was  proved  to  have  been  received  by  the 
defendant.  2.  The  evidence  was  not  the  best  that  could  be  o^ered 
to  prove  the  quantum  of  damages,  and  was  not  sufficient  to  direct 
the  jury  to  a  rational  or  Fcnsible  conclusion  as  to  the  amount  claimed, 
3.  That  the  sale  of  the  growing  crop  was  as  much  within  Statute  of 

however  weak,  it  ought  to  be  submitted  to  the  consideration  of  the  jury.** 
This  decision  was  itself,  in  turn,  misapprehended,  and  in  Cole  vs.  Hebb^  7  G. 
&  J.  27,  the  Court  said  that  the  expression  ''tending  to  the  proof  of  the 
issue,"  as  used  in  Davis  vs.  Barney/,  "•  was  not  designed  by  the  Court  to  be 
understood  in  its  literal  or  vulgar  sense,  as  contributing,  or  having  a  lean- 
ing, to  the  proof  of  the  issue;  but  to  be  understood  according  to  its  legal 
intendment,  viz.  as  so  tending  to  prove  the  issue  that  a  rational  common 
sense  intellect  might  draw  from  it  the  conclusion  to  which,  by  its  produc- 
tion, it  was  desired  to  lead  the  jury.    It  would  be  dealing  unfairly  with  the 
opinion  of  the  Court  to  give  to  it  a  literal  interpretation,  which  is  at  war 
with   the  whole  current  of  their  antecedent,  subsequent,  and  cotempo- 
raneous  decisions  and  opinions — with  the  practice  prevailing  from  time  im- 
memorial in  the  Courts  of  Justice  of  Maryland  and  Great  Britain,  where 
the  same  principles  of  the  common  law  prevail,  and  with  the  express  decla- 
ration of  the  Court,  made  in  the  opinion  itself,  that  they  by  no  means  mean 
to  shake  the  authority  of  Davis  vs.  Davis.    ♦    *    *    a  superficial  reader 
might  suppose  that  the  Court  meant  literally  what  they  have  said ;  but  such 
could  not  be  the  meaning  of  the  Court;  they  did  not  intend  that  such  an 
interpretation  should  be  given  to  what  they  have  said;  they  used  technical, 
judicial  language,  not  that  of  common  parlance,  and  the  import  of  their 
expressions  is  to  be  elicited  accordingly.    They  were  addressing  themselves, 
as  it  were,  to  the  legal  profession,  not  to  the  community  at  large.    When 
they  say  that '  when  there  is  no  evidence  applicable  to  the  issue,  the  Court 
will  direct  the  jury  accordingly,"  they  do  not  mean  no  evidence  applicable 
to  the  establishment  of  any  one  of  the  many  material  facts  which  it  may  be 
necessary  for  the  plaintiff  to  prove  to  sustain  the  issue,  but  they  mean  no 
evidence  applicable  to  all  the  facts,  essential  to  be  proved,  to  entitle  the 
plaintiff  to  a  verdict.    *    *    Judicially  speaking,  the  total  failure  of  evi- 
dence does  not  mean  only  the  utter  absence  of  all  evidence;  but  it  means 
also  a  failure  to  offer  proof,  either  positive  or  inferential,  to  establish  one  or 
more  of  the  many  facts,  the  establishment  of  all  of  which  in  indispensable 
to  the  finding  of  the  issue  for  the  plaintiff.^'    See  Clarke  vs.  Derfcricfc,  31 
Md.  150;  Reier  vs.  Strauss,  54  Md.  278;  R.   R.  Co.  vs.   Carter,  59  Md.  811: 
Kagel  vs.  Totten,  Ibid,  447. 
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Francis  jis  the  sale  of  land,  and  it  not  beinj?  in  writin*;:  in  this  case, 
it  wa^  void.  Bristou  vs.  Waddbujton^  5  Bo8,  d?  Full.  355 ;  2  PhilL 
Evid.  83,  (and  iiote;)  Towers  vs.  Barrett^  1  T.  R.  133;  Raymond  vs. 
Bearnardj  12  Johns.  274;  Jennings  vs.  Camp^  13  Johns.  94;  C/arfc  vs. 
*Swt7/i,  14  Joi'iTW-  326;  Crosby  vL  Wad^worth,  6  East^  602,  609,610; 
Emmerson  vs.  HeeliSj  2  Taunt.  38. 

6^aZe  and  Carmichael^  for  the  appellees,  cited  Parker  vs.  Fassitt^  1 
if.  it*  J.  339;  Stennel  vs.  i?o</r/,  1  Saund.  228,  (nofe  1;)  The  Acts  of 
1763,  ch.  23,  s.  2;  and  1809,  ch,  153,  s.  12;  Coursey  vs.  Covington^  o 
if.  d)  J.  45;  Mercer  vs.  Wahnsley^  Ibidj  27;  Jjongchamp  vs.  Kenny ,  1 
Doiujl.  132;  1  P/fct//.  JEJi'iflf.  111. 

Dorset,  J.  delivered  the  opinion  of  the  Conrt.  The  appellees, 
by  liichard  Davis,  their  guardian,  instituted  in  Cecil  County  Court 
an  action  for  money  had  and  received;  and  upon  non  assumpsit 
pleaded,  the  plaintiffs  at  the  trial  called  William  Hackett,  by  whom 
they  proved  that  he  was  the  crier  of  the  vendue  on  or  about  the  18th 
of  February,  1819,  at  the  sale  of  the  real  estate  of  John  Davis, 
deceased,  by  Jeremiah  Cosden,  the  trustee,  at  which  time  the 
defendant  became  the  highest  bidder  and  purchaser;  that  at  the 
time  of  the  sale  he  notified  the  persons  present,  that  they  pur- 
chased  subject  to  these  *  terms :  First.  That  the  tenant  should 
^®  continue  on  the  farm  to  the  end  of  his  lease,  which  would  ex- 
pire on  the  first  of  January  then  next.  Secondly.  That  as  much 
wheat  was  to  be  returned  to  Eichard  Davis  as  he  had  furnished  for 
seed  wheat  the  fall  before,  (the  quantity  of  which  was  not  mentioned.) 
And  Thirdly,  That  the  heirs  of  John  Davis,  (who  are  the  plaintifls 
in  the  cause,)  should  be  entitled  to  a  proportion  of  the  rent,  which 
was  said  to  be  a  grain  rent,  to  be  calculated  from  the  fall  of  1818,  when 
the  wheat  was  seeded,  to  the  day  of  sale.  The  plaintiffs  then  called 
Cornelius  C.  Money,  by  whom  they  prov^ed  that  he  was  tenant  on  the 
farm  at  the  time  of  the  sale  to  the  defendant ;  that  Eichard  Davis, 
mid  himself,  had  found  two  hundred  and  nineteen  and  a  half  bushels 
of  wheat.  That  the  witness,  in  the  summer  of  1819,  cut,  gathered, 
and  secured  the  cmp  of  wheat,  and  delivered,  by  defendant's  direc- 
tion, to  Eichard  Davis,  one  hundred  and  nine  bushels  and  three 
l)ecks  of  wheat,  and  retained  the  same  quantity  for  himself  for  seed 
wheat  found  in  1818.  That  he  seeded  one  hundred  and  eighty- 
seven  and  a  half  bushels  of  the  balance  of  the  crop  on  the  farm,  in 
the  fall  of  1819,  by  defendant's  instruction,  and  divided  the  residue 
between  the  defendant  and  himself.  That  he  afterwards,  at  ditt'er- 
ent  periods,  from  September  to  the  last  of  December,  1819,  carried 
the  share  delivered  to  the  defendant,  by  his  order,  to  William  F. 
Corbett,  of  Ai)oquiuimink,  with  whom  he  left  it  by  defendant's 
order.  That  he  sold  part  of  his  own  wheat  to  sai<l  Corbett  at  differ- 
ent times,  and  saw  other  persons  deliver  wheat  to  him.  The  plain- 
tiff then  called  George  Ford,  by  whom  he  proved  that  William  F. 
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Corl)ett  was  a  mercbant  and  wheat  buyer  in  Apoquinimink  in  1809, 
when  the  witness  resided  with  him,  and  that  he  has  continued  in 
the  same  business  from  that  time  until  about  two  years  past. 

The  defendant  then  moved  the  Court  to  instruct  the  jury,  that  the 
evidence  offered  was  not  sufficient  to  maintain  the  plaintiffs'  case. 
Which  instruction  being  refused,  the  defendant  excepted,  and  now 
calls  on  this  tribunal  to  revise  and  reverse  the  opinion  thus  given 
bv  the  Court  below. 

It  is  the  peculiar  province  of  the  Court  to  determine  all  questions 
of  law  arising  before  them;  and  the  undoubted  right  of  the  jury  to 
find  all  matters  of  fact,  when  evidence  legally  *  sufficient  ^ 
for  that  purpose  is  submitted  to  their  consideration.  And  •*" 
this  legal  sufficiency  is  a  question  of  law,  of  which  the  Court  are 
the  exclusive  judges.  Wherever  the  testimony,  adduced  by  a  plain- 
tiff, is  so  light  and  inconclusive,  that  no  rational  well  constructed 
mind,  can  infer  from  it  the  fact  which  it  is  offered  to  establish,  it  is 
the  duty  of  the  Court,  when  applied  to  for  that  purpose,  to  instruct 
the  jury  that  there  is  no  evidence  befoi^  them  to  warrant  their  find- 
ing the  fact  thus  attempted  to  be  proved.  Such  is  the  doctrine 
sanctioned  by  long  practice  and  judicial  determinations,  as  well  in 
this  State  as  Great  Britain;  and  the  expediency  and  wisdom  of  the 
principle  is  too  obvious  to  be  questioned. 

The  form  of  the  prayer,  in  itself,  not  authorizing  its  rejection  by 
the  Court,  can  their  decision  be  supported  by  the  proof  in  the  cause  ! 
Unquestionably  not.  'Tis  true  the  auctioneer  states  it  was  *'said  to 
be  a  grain  rent."  But  whether  it  be  a  rent  payable  in  wheat,  rye, 
oats,  Indian  corn  or  barley,  does  not  appear;  nor  can  it  be  collected 
from  the  proof  in  the  case.  Whether  it  be  of  one  bushel  or  one 
thousand  bushels  of  grain.  Suppose,  however,  these  difficulties 
obviated,  and  it  were  proved  that  the  rent  was  of  wheat,  and  the 
quantity  stipulated  in  the  contract  of  demise — Is  there  a  particle  of 
testimony  to  shew  the  quantity  delivered;  whether  it  be  five  bushels 
or  five  hundred  bushels?  Whether  the  price  at  which  it  sold  be  25 
cents  or  two  dollars  per  bushel?  Or  indeed  that  there  ever  was  one 
bnsbel  of  wheat  delivered  by  the  tenant  to  the  appellant  as  rent 
reserved  to  the  appellees  by  the  t^rms  of  sale.  In  the  absence  of 
proof  on  all  these  important  particulars,  upon  what  basis  can  the 
verdict  of  the  jury  be  predicated  ?  Certainly  not  upon  any  evidence 
appearing  in  the  record.  The  Court  below,  therefore,  erred  in  refus- 
ing to  give  the  instruction  prayed  by  the  appellant. 

The  judgment  is  therefore  reversed,  and  a  procedendo  ordered. 

Judgment  reversed^  d'c. 
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40  •  The  State,  use  of  Scoffield's  Adm'r  vs.  Oeaddock. 

June,  1826. 

During  a  contest  about  the  will  of  a  deceased  person,  letters  of  administra- 
tion pendente  lite  were  granted  to  A.  who  gave  bond  with  sureties.  A 
creditor  of  the  deceased  brought  an  action  against  the  administrator  i^e/i- 
dente  lite,  and  the  writ  was  returneJ  non  est  inventus.  An  action  wsis 
then  brought  on  the  administration  bond,  against  one  of  the  sureties 
therein,  and  was  pending  when  the  contest  about  the  will  was  decided, 
by  admitting  the  will  to  probat,  but  no  letters  testamentary  were  taken 
out  on  the  estate  of  the  deceased. — Held,  that  the  authority,  under  the 
letters  pendente  lite,  was  at  an  end  when  the  contest  about  the  will  ter- 
minated in  the  Orphans'  Court.  Also,  that  suits  upon  the  special  ad- 
ministration bond,  whether  against  the  principal,  or  his  sureties,  might 
be  abated  by  them,  (dj 

A  surety  is  entitled  to  every  privilege  possessed  by  his  principal,  (b) 

Appeal,  from  Cecil  County  Court.  This  case  which  is  fully  stated 
by  the  Judge  who  delivered  the  opinion  of  this  Court,  was  argued 
before  Buchanan,  C.  J.,  Earle,  Martin,  Stephen,  Archer,  and 
Dorset,  J  J.  by  Gale,  for  the  appellant;  and  Chambers  and  Stumpj 
for  the  appellee. 

Earle,  J.  delivered  the  opinion  of  the  Court;.  This  is  a  suit  on 
the  administration  bond  of  Andrew  P.  Bedding,  administrator  pen- 
dente lite  of  Andrew  I.  Peterson,  deceased,  brought  against  Richard 
Craddock,  one  of  his  sureties.  The  points  to  be  decided  arise  from 
a  statement  of  facts  agreed  upon  between  the  parties.  By  this  it 
appears  .that  Scoffield  was  a  fair  creditor  of  Peterson,  and  that 
Wroth,  ScoflQeld's  administrator,  sued  for  the  debt  to  September 
Term  of  Cecil  County  Court,  1822,  bringing  his  writ  against  Andrew 
P.  Redding,  administrator  j>ew^nte  lite  of  Andrew  I.  Peterson,  which 
wa«  returned  non  est  invenUis.  That  the  action  was  thereupon  insti- 
tuted on  the  administration  bond,  and  was  pending  on  the  14th  of 
April,  1824,  when  the  contest  about  the  will  of  Andrew  I.  Peterson 
was  terminated  by  a  decision  of  the  Orphans'  Court,  "that  the  will 
be  admitted  to  probat;''  but  that  no  further  proceedings  have  been 
had  in  said  Court,  or  elsewhere,  in  relation  to  it.  The  questions  to 
be  adjudicated  are,  whether  the  letters  pendente  lite  were  at  an  end 
when  the  contest  about  the  will  terminated  in  the  Orphans'  Court, 
although  letters  testamentary  have  not  been  taken  out  on  the  estate 
of  Andrew  I.  Peterson  ?    And  whether  this  defendant  can  abate  the 

(a)  Cited  in  ColHn's  CVwc,  3  Md.  Ch.  298.  as  to  the  necessity  and  validity  of 
bonds  of  administrators  pendente  lite.  See  Rev.  Code,  Art.  50,  sec.  106; 
State  vs.  Blackiston,  2  H.  &  G.  139. 

(h)  Affirmed  in  Seldner  vs.  Smith,  40  Md.  615. 
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sait  OD  the  administration  *  bond,  if  the  special  administra-       .  ^ 
tion  ceased  with  the  contest  in  the  Orphans'  Court.  ^^ 

The  first  question  depends  for  a  solution  on  the  nature  of  the 
letters  peridente  Ute^  and  the  sound  construction  of  the  Acts  of 
Assembly  on  this  subject;  and  the  Court  are  of  opinion,  that  the 
anthority  under  the  letters  was  at  an  end  when  the  contest  about 
the  will  terminated  in  the  Orphans'  Court.  The  authority  under 
the  letters,  from  the  very  terms  of  them,  can  continue  no  longer 
than  while  there  is  a  controversy  about  the  will,  and  when  the  con- 
test is  at  an  end,  the  power  derived  from  the  letters  immediately 
ceases.  It  is  like  letters  during  the  absence  of  the  executor,  the 
effect  of  which  is  determined  on  his  return  to  the  State.  The  Act 
of  1810,  ch.  84,  s.  6,  is  not  opposed  to  this  principle.  The  words  of 
the  proviso  are,  that  upon  a  decision  had  on  such  contested  will,  the 
same  proceeding  shall  be  had,  &c.  thus  making  the  special  adminis- 
trator answerable  to  the  executor  from  that  period,  upon  the  ground 
that  his  power  then  ceases,  and  his  responsibility  to  the  executor 
from  that  ])oint  of  time  commences.  The  neglect  to  take  letters 
testamentary  in  this  particular  case  does  not  alter  the  principle. 

If  the  suit  had  been  depending  against  the  administi*ator  pendente 
Htej  on  the  14th  of  April,  1824,  when  the  Orphans'  Court  decided  in 
favor  of  the  probat  of  the  will,  the  authorities  are  clear,  that  it 
might  have  been  abated  by  him,  by  a  plea  puis  darrein  continuance. 
So  is  Sparks  vs.  Crofts,  1  Ld.  Rapn.  265,  and  Carth.  432.  The  only 
anthority  that  looks  like  opposition  to  this,  is  3  Bac.  Ah,  tit.  Execu- 
tors &  Administrators,  (^  ^j)  l^*  Bacon  says,  that  where  adminis- 
tration determines  pending  the  action,  the  special  administrator 
ought  to  retain  assets  to  satisfy  the  debt  attached  on  him  by  the 
action.  But  this  does  not  deny  to  him  the  means  of  abating  the 
suit.  As  we  conceive,  it  only  provides  him  with  redress,  in  case  he 
neglects  or  omits  to  use  the  plea  at  the  next  continuance,  and  the 
authorities,  therefore,  may  be  well  reconciled.  The  question  then  is, 
can  this  privilege  of  the  special  administrator  be  extended  to  a  suit 
on  the  administration  bond  against  his  surety  ?  And  why  should  it 
not  be  extended  to  himt  Is  the  principal  to  possess  a  privilege 
which  is  denied  to  his  surety  ?  The  administrator  pendente  lite  abates 
all  the  suits  against  him,  •  settles  finally  with  the  executor,  ^ 
and  pays  over  to  him  all  the  assets  in  his  hands,  and  his  ^"^ 
security  is  to  be  left  to  contend  with  a  creditor,  without  the  means 
of  abating  the  suit,  and  without  the  means  of  retaining  assets  to 
discharge  the  judgment,  if  one  should  be  obtained  against  him. 
This  law,  it  must  be  admitted,'  would  impose  unusual  hardships,  and 
it  ought  not  to  be  so  settled  unless  there  is  an  imperious  necessity 
for  it.  The  Court  do  not  feel  that  there  is  such  a  necessity.  The 
matter  in  abatement  does  not  go  to  the  cause  of  action,  or  to  a 
denial  of  Scoffield's  claim,  but  it  proposes  to  put  an  end  to  that  par- 
ticular suit,  by  reason  of  the  peculiar  situation  of  the  defendant, 
3  7  H.  &  J. 
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and  those  with  whom  he  ia  connected  by  his  engagements.  The 
suit  might  have  been  abated  by  the  plea  of  the  principal,  if  saed  on 
the  administration  bond,  for  it  is  another  remedy  only  against  him 
for  the  same  debt ;  and  for  the  same  reason,  if  it  is  not  a  stronger 
one,  it  may  be  abated  as  to  the  security.  Jud{iment  affirmed. 


Handy  vs.  The  State,  use  of  Townsend.— June,  1826. 

Where  an  instrument  of  writing  puri>ort8  to  have  been  attested  by  a  person, 
whose  name  is  subscribed  as  a  witness,  it  must  be  proved  by  the  testi- 
mony of  such  witness,  unless  he  cannot  be  procured,  by  reason  of  his 
absence,  death,  interest,  or  other  disqualification,  subsequent  to  the 
attestation;  in  which  case  evidence  may  be  given  of  his  hand- writing, 
and  it  is  also  usual  to  prove  the  signature  of  the  contracting  party,  (a) 

The  party  is  not  concluded  by  the  testimony  of  the  subscribing  witness;  as, 
if  he  denies  his  attestation,  it  may  be  proved  by  other  witnesses;  or,  if 
he  denies  the  due  execution  of  the  instrument,  other  testimony  may  be 
resorted  to,  to  prove  it,  &c. 

So  where  it  can  be  proved,  that  the  name  of  a  person  apx>earing  as  a  sub- 
scribing witness  to  an  instrument  of  writing  was  written  by  another 
without  his  knowledge  or  assent,  the  party  may  be  permitted  to  prove 
it,  and  in  such  case,  he  is  not  to  be  considered  as  an  attesting  witness — 
it  stands  as  an  instrument  without  an  attesting  witness,  and  subject  to 
be  proved  by  any  other  admissible  evidence. 

In  an  action  on  a  testamentary  bond,  brought  at  the  instance  of  the  only 
daughter  of  the  deceased,  to  recover  two-thirds  of  what  remained  in  the 
hands  of  the  executrix  of  the  personal,  estate  of  her  father,  after  pay- 
ment of  debts,  &c.  the  will  of  the  deceased  was  offered  in  evidence, 
with  the  endorsements  thereon,  stating  that  the  will  was  proved  on  the 
25th  of  November,  1800.  Also  an  endorsement  of  the  same  date,  every 
line  and  word  of  which,  except  the  date,  was  cancelled  and  obliterated 
by  a  pen  being  drawn  through  each  line,  purporting  to  be  a  renuncia- 

^  Q       tion  (in  *  substance  such  as  is  required  by  the  Act  of  1798,  ch.  101, 

^•^  sub-ch.  18,  B.  2,)  executed  by  the  widow  of  the  testator,  by  mak- 
ing her  mark,  and  also  purporting  to  be  attested  by  J.  B.  R.  the  reg^- 
ter  of  wills,  both  whose  names,  together  with  the  mark,  being  in  like 
manner  obliterated.  Also  another  endorsement,  purporting  to  be  a  cer- 
tificate by  J.  B.  R.  the  register  of  wills,  that  on  the  same  day  A.  T.,  the 
widow  of  the  deceased,  appeared  and  quitted  claim  to  the  several  be- 
quests and  devises  made  to  her  in  the  will  of  her  husband,  and  elected 
in  lieu  thereof  her  dower  or  third  part  of  his  estate,  both  real  and  per- 


(a)  Rev.  Code,  Art.  70,  sec.  7,  enacts  that  in  every  suit  in  which  it  may  be 
necessary  to  prove  the  execution  of  any  instrument  of  writing  attested  by 
a  subscribing  witness,  or  witnesses,  it  shall  be  lawful  to  prove  the  execution 
of  such  instrument  in  the  same  manner,  and  by  the  same  evidence,  that  the 
same  might  be  proved  by,  if  not  attested  by  a  subscribing  witness, — with  an 
exception  in  regard  to  the  proof  of  wills.  This  Act  does  not  make  it  unlaw- 
ful to  call  the  subscribing  witness.  Its  object  was  to  enlarge  and  not  to 
narrow  the  means  of  proof.  Keefer  vs.  Zimitiennan^  22  Md.  285.  Cf.  Dor- 
sey  vs.  Smith,  pouts  m.  p.  845;  Panndl  vs.  William8,  8  G.  &  J.  511. 
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Bonal.  There  was  proof  that  A.  T.  was  an  illiterate  woman,  and  could 
not  write.  It  was  also  proved  by  J.  B.  R.  that  he  did  not  see  A.  T.  put 
her  mark  to  the  said  written  renunciation,  and  that  his  name  signed  to 
it  as  a  subscribing  witness  was  not  in  his  hand-writing,  but  in  the  hand- 
writing of  E.  W.  who  was  then  his  deputy,  and  is  since  dead,  and  that 
the  whole  writing  was  in  the  hand  of  E.  W.  who  was  in  the  habit,  but 
without  authority,  of  signing  his,  J.  B.  R^s  name,  as  a  witness  to  other 
than  official  papers. — Held^  that  the  obliterated  paper,  purporting  to  be 
a  renunciation  of  A.  T.  was  not  admissible  in  oTidence.  Hdd  also,  that 
the  writing,  purporting  to  be  a  certificate  by  the  register  of  w  ills,  that 
A.  T.  did,  on  the  2oth  of  November,  1800,  renounce  the  bequest  to  her 
in  her  husband  ^s  will,  was  an  act  not  required  or  authorized  bylaw, 
and  was  not  admissible  in  evidence  to  prove  the  execution  of  a  renun- 
ciation by  her. 

Though  illegal  evidence  is  received  by  the  inferior  Court  without  objection, 
it  may  still  be  rejected  by  the  Appellate  Court,  (h) 

If  an  instrument  of  writing  be  mutilated,  it  is  prima  fade  evidence  of  can- 
cellation; though  proof  may  be  admitted  to  show  that  the  mutilation 
was  by  accident  or  fraud,  (c) 

In  this  action  it  was  admitted  that  no  guardian  had  been  appointed  for  the 
equitable  plaintiff  during  her  minority,  which  expired  on  the  10th  of 
March,  1814,  when  she  arrived  at  the  age  of  16  years — Held,  by  the 
County  Court,  that  she  was  not  entitled  to  interest  on  the  sum  claimed 
by  her  except  from  that  period. 

Appeal  from  Worcester  County  Court.  Debt  upon  the  testamen- 
tary bond,  executed  on  the  27th  of  November,  1800,  by  Ann  Town- 
send,  as  the  executrix  of  Levin  Townsend,  with  Thomas  K.  Handy, 
{the  defendant  and  now  appellant,)  and  James  Atkinson,  ber  sureties. 
The  defendant  pleaded  general  performance.  The  replication  stated 
that  Levin  Townsend  by  his  will,  amongst  other  things,  bequeathed 
to  his  wife  Ann  all  his  personal  estate  during  her  widowhood,  and 
at  the  expiration  of  her  widowhood,  that  all  his  personal  estate 
^^  should  be  equally  divided  between  his  two  daughters  Nancy  and 
Sarah,  or  either  of  them  dying,  all  and  each  part  to  the  surviving 
sister,  except  an  heir  of  cither's  body,  then  and  in  that  ca^^  to  the 
children  of  the  above  mentioned  daughters."  That  Ann,  the  widow, 
after  the  death  of  Levin,  within  90  days  after  the  •  authentica-  ^ 
tiou  and  probat  of  the  will  delivered  to  the  Orphans'  Court  a  '** 
written  renunciation  of  any  bequest  or  devise  made  to  her  by  the 
said  will,  and  did  elect  to  take  in  lieu  thereof  her  dower  or  legal 
share  of  her  said  husband's  estate,  which  entitled  her  by  law  to  one- 
third  part  of  the  clear  balance  of  her  husband's  personal  estate. 
That  on  the  4th  of  September,  1801,  in  the  life  of  the  said  Ann, 
who  is  since  dead,  there  remained  in  her  hands,  as  executrix  of  the 
said  Levin,  of  the  clear  estate  of  the  said  Levin,  as  settled  by  her 


(b)  But  see  Rev.  Code,  Art.  71,  sec.  7. 

(c,  See  Wiches  vs.  CatUk,  5  H.  &  J.  29;  Eddin  vs.  Sanders,  8  Md.  118;  Ria- 
vfick  vs.  Ooodhve^  60  Md.  57;  Semmea  vs.  Seihines,  post,  m.  p.  888. 
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after  all  payments,  allowances,  and  her  thirds  deducted,  the  sain  of 
$444.09,  as  by  her  account,  passed  and  allowed  by  the  Orphans^ 
Court.  And  that  Sally  Townseud,  at  whose  instance  and  for  whose 
use  this  action  was  brought,  and  who  is  the  same  Sally  or  Sarah 
mentioned  in  the  said  will,  and  as  such  entitled  to  the  clear  estate 
of  her  father  by  virtue  of  his  will,  and  by  reason  of  her  having  sur- 
vived ber  said  sister  Nancy,  who  died  an  infant  in  the  life-time  of 
her  father,  and  without  leaving  issue,  or  ever  having  had  issue. 

Breach,  the  non-payment  of  the  said  sum  of  $444.09,  &c.  The 
rejoinder  stated  that  Ann,  the  widow,  did  not,  within  90  days  or  at 
any  time  after  the  authentication  and  probat  of  the  will,  deliver  to 
the  Orphans'  Court  a  written  renunciation  of  any  bequest  or  devise 
made  to  her  by  the  will,  and  elect  to  take  in  lieu  thereof  her  dower 
or  legal  share  of  her  husband's  estate.    Issue  joined. 

1.  At  the  trial  the  plaintiff  offered  in  evidence  the  bond  upon 
which  the  action  was  brought,  and  the  will  of  Levin  Townsend, 
dated  the  24th  of  September,  1800,  bequeathing  {inter  alia)  as  fol- 
lows :  '*  Item.  The  lot  on  which  I  now  live,  and  all  the  rest  of  my 
property,  I  leave  unto  my  beloved  wife  Ann  Townsend,  during  her 
widowhood.  At  the  expiration  of  each,  my  will  is,  the  property 
above  mentioned  should  be  equally  divided  between  my  two  daugh- 
ters, Nancy  and  Sarah,  or  either  of  them  dying,  all  and  each  part 
to  the  surviving  sister,  except  an  heir  of  either's  body,  then  in  that 
case  to  the  children  of  the  above  mentioned  daughters; "^  and  he 
appointed  his  wife  Ann  his  executrix,  and  John  Cottingham  his  exe- 
cutor. The  will  was  proved  by  Ann,  the  executrix,  and  by  the  sub- 
scribing witnesses,  on  the  25th  of  November,  1800,  and  letters 
-  ^  *  testamentary,  whi(;h  were  offered  in  evidence,  were  granted 
^^  to  Ann,  the  executrix,  on  the  27th  of  November,  1800.  The 
plaintiff'  then  offered  in  evidence  the  following  acknowledgment  of 
the  renunciation  of  Ann  Townsend,  the  executrix,  purporting  to 
have  been  made  before  James  B,  Kobins,  register  of  wills  for  Wor- 
cester County,  viz.  '*  Worcester  County,  act.  The  25th  day  of 
Novr.  1800,  then  came  Ann  Townsend,  the  widow  of  Levin  Town- 
send,  late  of  Worcester  County,  deceased,  and  quitted  claim  to  the 
several  bequests  and  devises  made  to  her  in  the  will  of  her  said  hus- 
band, deceased,  and  elected  in  lieu  thereof  her  dower  or  third  part 
of  the  deceased's  estate,  both  real  and  pei-sonal. 

Before,  James  B.  Robins,  Reg.  W.  W.  C." 

The  plaintiff  then  offered  the  following  paper  in  evidence,  after 
proving  that  it  was  an  exaet  copy  from  the  original  endorsement  on 
the  said  will:  "Novr.  25th,  1800,  came  Ann  Townsend,  &  (a)  [Novr. 
25th,  1800,  and  Worcester  County,  set.  hereby  I 

hereby  certify,  that  she  did  hereby  renounce  ally  her  right  and  title 


(a)  The  part  here  in  crotchets  was  all  crossed  and  obliterated,  and  where 
blanks  are  left  the  words  were  not  intelligible. 
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to  mj  said  husband  Levin  Towusend  will,  and  electietieth  in  lieu  there- 
of to  take  my  third  part  of  my  said  husband  estate,  both  real  and 
personal.  her 

Ann  +  TowNSEND. 
mark 
Test.    James  B.  Kobins,  Reg.  W.  W.  C."] 

The  plaintiff  proved  also,  that  the  said  Ann  Townsend  was  an 
illiterate  woman,  and  could  not  write.  The  plaintiff  then  produced 
the  original  will,  and  called  James  B.  Bobins,  the  subscribing  witness 
to  the  last  mentioned  endorsement,  who  testified  that  he  did  not  see 
Ann  Townsend  put  her  mark  to  the  said  paper,  and  that  his  name 
•signed  to  it  as  a  witness  is  not  in  his  hand-writing ;  but  proved  that 
a  certain  Ezekiel  Wise  was  his  deputy,  and  that  the  whole  writing 
was  in  the  hand-writing  of  Wise,  who  is  dead.  And  also  proved 
that  he  Bobins  was  the  register  of  wills  of  said  county,  and  that 
*  Wise,  his  deputy,  was  authorized  to  sign  his  Bobins'  name  ^ 
to  all  oflScial  acts,  but  was  not  deputed  to  sign  his  name  as  a  ^^ 
witness  to  other  papers;  but  that  he  Wise  was  in  the  habit  of  doing 
«o.  9  The  defendant  on  his  part  objected  then  to  the  said  paper,  pur- 
porting to  be  a  renunciation,  going  to  the  jury  as  evidence.  But 
the  Court,  [Robins  and  Whittington,  A.  J.]  overruled  the  objec- 
tion, and  permitted  the  paper  endorsement  last  mentioned  to  go  to 
the  jury.    The  defendant  excepted. 

2.  It  having  been  admitted  that  no  guardian  had  been  appointed 
or  existed  for  Sally  Townsend,  the  equitable  plaintiff,  during  her 
minority,  which  expired  on  the  10th  of  March,  1814,  at  which  time 
she  arrived  at  the  age  of  sixteen  years,  the  defendant  prayed  the 
Court  to  direct  the  jury,  that  the  plaintiff  could  not  recover  interest 
on  the  sum  claimed  by  her  but  from  that  period.  This  direction  the 
Court,  [Mabtin,  C.  J.  and  Robins,  A.  J.]  gave  to  the  jury.  The 
plaintiff'  excepted;  and  the  verdict  and  judgment  being  against  the 
defendant,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Stephen, 
Abcheb,  and  Dobsey,  JJ.  by  Wilson  and  A.  Spence,  for  the  appel- 
lant ;  and  J.  Bayly  and  Tingle,  for  the  appellee. 

Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  By  the  Act 
of  1798,  ch.  101,  sub-ch.  13,  s.  2,  it  is  provided  that  a  widow  should 
be  barred  of  her  right  of  dower  in  the  land,  or  share  in  the  personal 
estate  of  her  husband,  by  any  devise  to  her  of  land,  or  any  estate 
therein,  or  bequest  of  personal  property,  in  his  will,  unless  within 
ninety  days  after  the  authentication  or  probat  of  the  will  she  shall 
deliver  or  transmit  to  the  Court,  where  such  authentication  or  pro- 
bat  hath  been  made,  a  written  renunciation  in  the  form  therein  pre- 
^ribed,  or  to  the  same  effect. 
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On  the  24th  of  September,  1800,  Levin  Townsend  made  his  will,, 
in  which  he  bequeathed  the  whole  of  his  property  to  his  wife  Ann 
Townsend,  daring  her  widowhood,  and  after,  to  his  two  daughters 
-  ^  Nancy  and  Sarah,  and  the  survivor,  &c.  and  appointed  •  his 
*  •  wife  his  executrix,  who  executed  and  filed  her  bond  according  to 
law,  in  the  pix>per  office,  with  Thomas  E.  Handy,  the  appellant,  as  one 
of  her  sureties,  and  took  out  letters  testamentary.  Nanc^^  Townsend 
died  in  the  life-time  of  her  father,  without  having  ever  had  any  issue; 
and  this  suit  was  instituted  on  the  testamentary^  bond  of  Ann  Town- 
send,  the  executrix,  who  was  at  that  time  dead,  against  the  appel- 
lant Thomas  B.  Handy,  one  of  her  sureties,  at  the  instance  and  for 
the  use  of  Sarah  Townsend,  the  surviving  daughter  of  Levin  Town- 
send,  to  recover  two-thirds  of  what  remained  in  the  hands  of  Ann 
Townsend,  of  the  clear  personal  estate  of  Levin  Townsend,  ailer 
payment  of  all  demands,  &c.  against  the  estate,  and  a  final  settle- 
ment in  the  Orphans'  Court. 

The  appellant,  who  wsis  defendant  below,  pleaded  general  perform- 
ance of  the  condition  of  the  bond  by  Ann  Townsend,  the  executrix ; 
and  the  replication,  after  protesting  that  Ann  Townsend  had  ^ot 
performed,  &c.  all  that  was  required  of  her  to  be  performed  by  the 
condition  of  the  bond,  &c.  alleges,  inter  alia,  that  she  did,  within 
ninety  days  after  the  authentication  and  probat  of  the  will  of  Levin 
Townsend,  deliver  to  the  Orphans' Court  of  Worcester  County,  where 
the  authentication  and  probat  were  made,  a  written  renunciation  of 
the  bequest  made  to  her  in  the  said  will,  and  election  to  take  in  lieu 
thereof  her  dower  or  legal  share  of  her  husband's  estate,  whereby 
she  became  entitled  by  law  to  only  one-third  part  of  the  clear  bal- 
ance of  his  personal  estate.  On  this  allegation  in  the  replication 
issue  was  joined.  On  the  back  of  the  will  is  an  endorsement  by  the 
register,  that  on  the  25th  of  November,  in  the  year  1800,  Ann  Town- 
send  came  and  made  oath  that  it  was  the  true  and  whole  will  of 
Levin  Townsend  that  had  come  to  her  hands  or  possession,  and  that 
she  did  not  know  of  any  other.  Immediately  following  is  also  an 
endorsement  of  the  same  date,  every  line  and  word  of  which,  except 
the  date,  is  cancelled  and  obliterated  by  a  pen  being  drawn  through 
each,  purporting  to  be  a  renunciation,  (in  substance  such  as  is  re- 
quired by  the  Act  of  1798,  ch.  101,  sub-ch.  13,  s.  2,)  executed  by  Ann 
Townsend,  by  making  her  mark,  and  also  purporting  to  be  attested 
by  James  B.  Bobins,  the  then  register  of  wills,  both  whose  names, 
M^  *  together  with  the  mark,  being  also  in  like  manner  obliter- 
^  ^  ated.  Then  follows  another  endorsement,  purporting  to  be  a 
certificate  by  James  B.  Bobins,  the  register  of  wills,  that  on  the 
same  day,  (the  25th  of  November,  1800,)  Ann  Townsend  appeared 
and  quitted  claim  to  the  several  bequests  and  devises  made  to  her 
in  the  will  of  her  husband,  and  elected  in  lieu  thereof  her  dower  or 
third  part  of  his  estate,  both  real  and  pei*sonal.    After  which,  and 
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as  of  the  same  date,  is  the  probat,  also  endorsed  on  the  back  of  the 
will. 

At  the  trial  of  the  canse,  the  will,  and  the  endorsement  purport- 
ing: to  be  a  certificate  by  the  register  of  wills,  that  Ann  Townsend 
had  renonnced  the  bequest  to  her  by  her  deceased  husband  in  his 
will,  having  been  first  given  in  evidence,  as  appears  by  the  state- 
meat  in  the  bill  of  exceptions,  the  obliterated  endorsement,  purport- 
ing to  be  a  written  renunciation  executed  by  Ann  Townsend  by 
making  her  mark,  was  offered  in  evidence  accompanied  by  proof,  on 
the  part  of  tlie  appellee,  who  was  plaintifi'  below,  that  Ann  Town- 
send  was  an  illiterate  woman,  and  could  not  write;  and  also  by  the 
testimony  of  James  B.  Robins,  who  wiis  sworn  on  the  part  of  the 
appellee,  that  lie  did  not  see  Ann  Townsen<l  put  her  mark  thereto, 
an<l  that  his  name,  signed  to  it  as  a  subscribing  witness,  was  not  in 
his  handwriting,  but  in  the  hand-writing  of  p]zekiel  Wise,  who  was 
then  his  deputy,  but  is  since  dead;  and  that  the  whole  writing  was 
in  the  hand  of  Wise,  who  was  in  the  habit,  but  without  authority, 
of  signing  his  name  as  a  witness  to  other  than  ofiQcial  papers. 

The  reading  of  this  obliterated  paper  in  evidence  to  the  jury,  was 
objected  to  on  the  part  of  the  appellant,  (the  defendant  below,)  but 
the  Court,  before  whom  the  cause  was  tried,  overruled  the  objection, 
and  ]  permitted  it  to  go  to  the  jury;  and  the  question  presented  to 
this  Court  lor  decision  is,  whether  it  ought  to  have  been  so  admitted? 
And  it  seems  to  us  that  it  ought  not. 

When  an  instrument  of  writing  is  produced,  which  purports  to 
have  l>een  attested  by  one,  whose  name  is  subscribed  as  a  witness, 
the  law  requires  it  to  be  proved  by  the  testimony  of  such  subscribing 
witness,  and  will  not  dispense  witli  such  proof,  unless  it  can  be  shown 
that  the  testimony  of  the  *  subscribing  witness  cannot  be  pro-  ^ 
cured,  by  i-eason  of  his  absence,  death,  interest,  or  other  dis-  ^^ 
qaalification,  arising  subsequent  to  the  attestation ;  in  which  case 
evidence  may  be  given  of  the  hand-writing  of  such  subscribing  wit- 
ness; in  addition  to  which  it  is  also  usual  to  prove  the  signature  of 
the  party.  And  this  strictness,  in  relation  to  a  subscribing  witness, 
is  observed  on  the  ground,  that  the  parties,  by  selecting  him  as  a 
witness,  have  agreed  to  rely  upon  his  testimony  in  relation  to  the 
execution  of  the  instrument,  and  the  circumstances  attending  it,  and 
because  he  is  supposed  to  have  a  knowledge  of  facts  and  circum- 
stances which  are  unknown  to  others. 

But  although  a  subscribing  witness  must  be  called,  except  where 
it  satisfactorily  appears  that  his  testimony  cannot  be  had,  yet  the 
party  is  not  concluded  by  his  testimony;  as,  if  he  denies  his  attesta- 
tion, it  may  be  proved  by  other  witnesses;  or  if  he  denies  the  due 
execution  of  the  instrument,  other  testimony  may  be  resorted  to,  to 
prove  it,  &c. 

So,  where  it  can  be  proved,  that  the  name  of  a  person  appearing 
as  a  subscribing  witness  to  an  instrument  of  writing,  was  written  by 
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another,  without  his  knowledge  or  assent,  the  party  may  be  per- 
mitted to  prove  it,  and  in  such  case,  he  is  not  to  be  considered  as  an 
attesting  witness. 

In  this  case  James  B.  Bobins,  whose  name  appears  as  a  subscrib- 
ing witness,  having  proved  that  he  did  not  see  Ann  Townsend  make 
her  mark  to  the  paper  in  question,  and  that  his  name  signed  to  it  as 
a  witness,  was  not  in  his  hand-writing,  it  stood  as  an  iustrumeut 
without  an  attesting  witness,  and  subject  to  be  proved  by  any  other 
admissible  evidence.  Was  there  any  other  admissible  evidence  then 
oflPered  to  prove  its  due  execution  t  If  there  was,  we  have  not  been 
able  to  discover  it  embodied  in  the  first  bill  of  exceptions.  Surely 
the  proof  by  James  B.  Bobins,  that  the  whole  of  it  was  in  the  hand- 
writing of  Ezekiel  Wise,  his  deputy,  who  was  dead  at  the  time  of 
the  trial,  furnishes  no  such  evidence ;  nor  affords  the  slightest  ground 
of  presumption  that  it  was  executed  by  Ann  Townsend,*  if  it  did, 
there  would  not  be  much  difficulty  in  authenticating  any  forged  in- 
strument, purporting  to  have  been  executed  by  making  a  mark,  after 
the  death  of  him  by  whom  it  was  procured  to  be  written,  or  supposed 
to  be  written.  This  remark  is  not  made  •  under  any  impression 
^^  that  Wise  intended  to  commit  a  forgery,  but  only  on  account 
of  the  general  principle.  Nor  does  it  derive  any  aid  from  the  cir- 
cumstance that  Wise  was  in  the  habit  of  improperly  subscribing  the 
name  of  James  B.  Bobins  as  a  witness  to  other  than  official  acts, 
and  cannot  be  favorably  distinguished  from  any  other  instrument, 
not  written  by  the  party  by  whom  it  purports  to  have  been  executed, 
but  must  stand  on  the  same  footing,  and  be  proved  only  in  the  same 
way. 

The  writing,  purporting  to  be  a  certificate  by  the  register  of  wills, 
that  Ann  Townsend  did,  on  the  25th  of  November,  1800,  renounce 
the  bequest  to  her  in  her  husband's  will,  is  an  act  not  required,  or 
authorized  by  law,  and  ought  not  to  have  been  admitted  in  evidence 
to  prove  the  execution,  by  her,  of  the  instrument  purporting  to  be 
her  written  renunciation.  It  stands  upon  no  higher  ground  then 
than  the  mere  declarations  of  a  third  person,  which,  except  when 
they  relate  to  matters  that  may  be  proved  by  hearsay  evidence,  such 
as  pedigree,  boundaries,  &c.  are  wholly  inadmissible,  whether  they 
be  reduced  to  writing  or  not ;  and  being  inadmissible,  this  case  is  to 
be  considered  as  if  that  certificate  had  not  been  used  in  evidence, 
and  was  not  now  in  the  record,  on  the  authority  of  the  case  of  Git- 
tinges  Lessee  vs.  Hall^  1  H,  d;  J.  14,  in  which  the  former  Court  of  Ap- 
peals reversed  the  decision  of  the  General  Court,  on  the  ground  that 
a  deed,  which  was  read  in  evidence  without  objection,  as  a  link  in  a 
chain  of  title  to  land,  appeared  to  be  defectively  executed,  and  was 
not  therefore  legally  admissible  in  evidence;  which  principle  was 
also  recognized  by  this  Court  in  the  case  of  Whittington  vs.  Farmers 
Bank  of  ISomersei  and  Worceste^-j  5  H.  d;  J.  489,  and  6  H.  dt  J.  548,  in 
relation  to  the  admission  in  evidence  of  a  protest  of  a  promissory 
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note.  ADd  stripped  of  that  certificate,  what  is  there  in  the  record 
affordlDg  the  semblance  of  evidence  that  Ann  Townsend  executed 
the  cancelled  instrument  purporting  to  be  her  renunciation,  or  even 
laying  any  foundation  for  such  a  presumption  I  But  it  has  with 
mach  ingenuity  been  contended,  that  the  certificate  in  question  was 
a  part  of  the  res  genta.  and  therefore  admissible.  But  whether  evi- 
dence be  admissible  or  not,  is  always  a  question  for  the  Court  to 
decide;  and  before  it  can  be  admitted,  on  the  ground  *  that  -^ 
it  was  a  part  of  the  res  gesta^  it  must  ap[>ear  to  th^  Court  to  ^'^ 
hare  been  so.  Now,  in  this  case  there  is  nothing  to  show  that  that 
certificate  was  a  part  of  the  res  gesta,  it  has  no  direct  reference  to 
the  pai)er  objected  to,  nor  is  there  anything  to  show  that  it  has  any 
relation  to  it.  Indeed,  if  that  instrument,  supixxsing  it  to  have  been 
ever  executed,  was  cancelled  before  tiie  certificate  was  written,  it 
was  not  a  renunciation,  and  the  certificate  could  not  have  related  to 
it.  It  does  not  faU  within  the  principle  that  admits  entries  and 
declarations  tx)  be  given  in  evidence  as  a  part  of  the  res  gesta. 

Bnt  conceding  that  having  been  admitted,  it  must  now  be  treated 
as  constituting  a  part  of  the  evidence  in  the  case,  it  cannot  be  con- 
sidered as  affording  any  the  slightest  proof  of  the  due  execution  of 
the  instrument  attempted  to  be  set  up  as  the  renunciation  of  Ann 
Townsend.  Until  it  was  lodged  in  the  office,  it  could  not  operate  as 
hev  rennnciation,  and  was  liable  to  be  cancelled  at  her  pleasure. 

If  it  was  in  faet  duly  executed  and  lodged  in  the  office,  it  was  her 
renunciation  perfectlj'  without  her  control,  and  could  not  have  been 
legally  cancelled  by  any  body.  And  as  the  certificate  could  not  have 
related  to  that  paper,  if  it  had  been  before  cancelled,  and  not  lodged 
in  the  office,  seeing  that  it  pui*ports  to  speak  of  a  subsisting  renun- 
ciation; so  neither  can  it  be  taken  to  relate  to  it  as  a  duly  executed 
paper  lodged  in  the  office,  without  supposing  it  to  have  been  oblite- 
rated by  the  officer  or  his  agent,  and  thus  supposing  him  to  have 
committed  an  offence,  for  which  he  deserved  to  be  punished.  Not 
the  slightest  presumptive  evidence,  therefore,  of  the  due  execution 
by  Ann  Townsend  of  that  paper,  is  furnished  by  the  certificate  of 
the  register. 

It  is  a  well  established  rule,  that  if  an  instrument  of  writing  be 
wntilated,  it  is  prima  facie  evidence  of  cancellation ;  though  proof 
way  be  admitted  to  show  that  was  done  by  accident,  or  effected  by 
fraud,  &c.  In  this  case  the  instrument  attempted  to  be  set  up  is 
obliterated,  and  no  evidence  appears  in  the  record  to  show  that  it 
was  done  by  accident  or  fraud,  or  how  it  was  effected ;  the  condi- 
tion, therefoi-e,  in  which  it  appears,  is  prima  facie  evidence  that  it 
was  regularly  cancelled ;  •  and  it  ought  not,  in  our  opinion, 
to  have  been  i)ermitted  to  go  to  the  jury.  ^'^ 

Judgmefit  reversed. 
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Rowland  &  Reynolds  v8.  Ceawfobd  &  Marcus. — June,  1826. 

By  the  Act  of  1788,  ch.  40,  b.  2,  all  persons,  or  those  claiming  under  them, 
clain^ing  certain  lands  by  virtue  of  any  grant,  warrant,  lease,  license  or 
agreement,  from  the  Proprietors  of  Pennsylvania,  were  entitled  to  a 
patent  from  this  State,  &c.  J.  C.  was  entitled  to  an  equitable  right  in 
these  lands.  A  judgment  was  obtained  against  him  by  R.  and  the  landa 
of  J.  C.  were  sold  and  purchased  by  R.  who  obtained  a  patent  for  them 
in  his  own  name.  The  representatives  of  J.  C.  filed  a  bill  against  R.  to 
compel  him  to  convey  the  lands  to  them,  alleging  an  agreement  by  R.  to 
obtain  a  patent  in  the  name  of  J.  C.  and  for  his  benefit,  in  consideration 
of  being  paid  the  amount  of  the  judgment.  R.  in  his  answer  denied 
the  agreement.  Two  witnesses  proved  the  existence  of  an  agreement  to 
relinquish  the  claim  and  right  of  R.  to  the  lands,  upon  being  paid  hia 
debt,  &o.  The  allegation  in  the  bill  that  the  lands  were  to  be  patented 
in  the  name  of  J.  C.  was  disproved;  and  it  did  not  appear  how  they 
were  to  be  patented;  but  as  R.  could  only  obtain  a  patent  in  his  own 
name  as  a  claimant  under  J.  C.  the  presumption  was  held  to  be  that  he 
had  an  assignment  from  J.  C.  Also  held,  that  although  when  R.  pur- 
chased, lands  held  by  equitable  title  were  not  liable  to  be  sold  under  a 
fi.  fa.  yet  that  R.  by  such  purchase,  had  in  equity  a  right  to  have  them 
appropriated  to  the  payment  of  his  debt,  and  that  a  sale  of  them  would 
have  been  decreed  for  that  purpose.  That  giving  to  the  agreement  the 
most  favorable  interpretation,  no  conveyance  from  R.  could  be  decreed. 
That  it  was  in  terms  an  agreement  within  the  Statute  of  Frauds,  there 
being  no  evidence  to  bring  it  within  the  cases  adjudged  to  be  excepted 
from  the  operation  of  that  Statute,  (a) 

Appeal  from  the  equity  side  of  Cecil  County  Court  from  a  decree 
passed  in  favor  of  the  complainants  in  that  Court,  now  appellees. 
The  facts  of  the  case  safficiently  api)ear  in  the  opinion  delivered  by 
this  Court. 

The  cause  was  argued  in  this  Court  before  Buchanan,  C.  J.,  Mar- 
tin, Stephen,  Archer,  and  Dorset,  JJ. 

Oale^  for  the  a[)i>ellants,  stated  that  the  bill  was  filed  to  compel  the 
specific  execution  of  an  alleged  verbal  contract  in  the  year  1788, 
relative  to  a  tract  of  land  called  Crawford's  Last  Shift.  He  con- 
tended, 1.  That  the  contract  stated  in  the  bill  was  without  considera- 
tion,  and  therefore  void.  •  2.  That  it  was  subsequently  re- 
^^  scinded  and  abandoned  by  mutual  consent.  3.  That  it  could 
not  legally  operate  to  the  injury  of  a  fair  and  bona  fide  purchaser 
without  notice.  4.  That  there  was  no  replication  in  the  record,  and 
that  therefore  the  case  was  to  be  treated  as  if  it  stood  solely  on  bill 
and  answer ;  and  the  answer  fully  denied  all  the  equity  stated  in  the 
bill.  5.  Supposing  these  grounds  to  fail,  he  then  contended  that  the 
evidence  was  not  sufficient  to  sustain  the  allegations  in  the  bill.    <>. 


(a)  See  Lartiborn  vs.  Watson,  6  H.  &  J.  207,  note. 


ROWLAND  ET  AL.  VH.  CRAWFORD  ET  al.— 7  H.  &  J.    43 

That  admitting  the  charges  in  the  bill  to  be  all  proved,  the  interlocu- 
tory decree  was  erroneous  in  not  allowing  to  Rowland,  one  of  the 
defendants,  his  x>er8oaal  expenses,  and  also  in  stopping  the  interest 
at  the  time  of  old  Crawford's  death.  7.  That  none  of  the  testimony, 
taken  under  the  commission  issued  to  Porter  and  Davidson,  could  be 
received  as  evidence,  because  the  agreement  was  that  the  commis- 
sion should  not  be  joint ;  and  it  issued  jointly  and  severally,  and  only 
one  commissioner  acted  and  made  the  return. 
Chambers  J  for  the  appellees. 

Abcheb,  J.  delivered  the  opinion  of  the  Court.    By  the  second 
section  of  the  Act  of  1788,  ch.  40,  all  persons  claiming  such  right  to 
the  confiscated  lands  in  Cecil  County,  known  by  the  name  of  the 
Nottingham  Lands,  as  is  described  in  that  section,  were  entitled  to 
patents,  upon  conforming  to  the  terms  prescribed  by  that  Act;  and 
all  persons  claiming  under  them,  were  likewise  entitled  to  patents.. 
It  appears  that  John  Crawford  was  a  settler  on  these  lands,  and  en- 
titled by  license  or  agreement  with  the  then  Proprietor  of  Pennsyl- 
vania, to  an  equitable  right  in  the  lands  mentioned.    A  judgment 
was  obtained  against  him  by  Rowland,  one  of  the  respondent's,  and 
the  land  of  Crawford  was  sold  under  execution,  when  Rowland  be- 
came the  purchaser;  and  about  the  year  1790,  after  the  sale  by  the 
sheriff,  obtained  a  patent  therefor  from  the  State,  in  his  own  name» 
The  complainants  filed  this  bill  in  Cecil  County  Court  as  a  Court  of 
eqnity,  to  compel  Rowland  to  convey  the  lands  .thus  patented,  to 
them,  alleging  themselves  to  be  the  *  legal  representatives      _ - 
of  John  Crawford ;  and  also  alleging  an  agreement  on  the  part      ^^ 
of  Rowland  to  obtain  a  patent  therefor,  in  the  name  of  Crawford, 
and  for  his  use  and  benefit,  in  consideration  of  being  paid  the  debt, 
interest  and  costs,  (his  judgment  against  him.) 

The  answer  positivel}' denies  the  agreement;  and  the  complain- 
ants establish  by  two  witnesses  the  existence  of  an  agreement  to 
relinquish  the  claim  and  right  of  Rowland  to  the  land,  upon  his  being 
paid  his  debt,  intei*est  and  costs,  and  the  costs  expended  in  obtain- 
ing the  patent ;  and  one  of  the  witnesses  states  that  the  ]>atent  was 
obtained  in  pursuance  of  the  agreement. 

The  patent  having  been  obtained  by  Rowland,  in  his  own  name 
in  pursuance  of  the  agreement,  the  allegation  in  the  bill,  that  it  was 
to  be  obtained  by  him  in  the  name  of  Crawford,  is  disproved.  In 
what  manner  this  patent  was  obtained  by  the  respondent,  nowhere 
appears.  He  could,  by  the  terms  of  the  law,  only  have  obtained  it 
inbLs  own  name,  as  a  claimant  under  Crawford,  and  must  have  had 
an  assignment  of  Crawford's  right  to  have  come  strictly  and  legally 
within  the  term  "  claimant."  And  giving  to  the  law  of  1788  a  just 
construction,  it  might  be  fair  to  presume,  as  Rowland  obtained  the 
patent  in  his  own  name,  that  Crawford  did  assign  to  him  his  right 
in  the  land,  notwithstanding  the  allegations  of  the  bill,  which  go  to 
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negative  the  idea  of  such  an  assignment.  But  be  the  means  what 
they  may,  by  which  these  lands  were  patented  in  the  respondent's 
name,  we  cannot  presume  that  they  were  fraudulent.  Fraud  cannot 
be  presumed;  it  must  be  deduced  from  facts  and  circnmstances 
which  warrant  just  conclusion,  and  legal  inferences.  If  his  obten- 
tion  of  the  patent  was  founded  on  an  assignment  of  Crawford's 
rights,  we  are  bound  to  believe  that  such  assignment  was  obtained 
upon  a  fair  consideration,  until  the  contrary  is  made  appear. 

This  Court  conceive,  that  the  agreement  is  destitute  of  the  con- 
8i<leration  which  could  give  it  legal  efficiency.  The  respondent  pur- 
chased these  lands  under  an  execution ;  and  although  at  the  time  of 
the  purchase,  lands  held  by  equitable  title  were  not  liable  to  a  seizure 
and  sale  under  a  fieri  faeias^  yet  by  such  a  proceeding  the  respondent 
_  ^  had  in  equity  a  right  to  have  *  them  appropriated  to  the  pay- 
^^  ment  of  his  debt,  and  a  sale  of  them  would  have  been  decreed 
for  that  purpose.  If  then  this  equitable  right  existed  to  such  an  ap- 
propriation of  these  lands,  what  consideration  passed  for  the  promise 
to  relinquish  his  rights  to  them  upon  the  payment  of  his  debt  f  It 
is,  manifestly,  a  mere  gratuitous  promise,  which,  however  binding  in 
point  of  morality,  has  not  the  force  of  legal  obligation. 

But  giving  to  the  agreement,  in  point  of  consideration,  the  most 
favorable  interpretation  which  an  interested  mind  could  extract  from 
the  evidence  which  accompanies  it,  we  are  satisfied  that  no  convey- 
ance from  the  respondent  can  be  decreed.  It  is,  in  terms,  an  agree- 
ment within  the  Statute  of  Frauds ;  and  there  is  no  testimony  which 
will  bring  it  within  the  range  of  those  cases  excepted  from  the  opera- 
tion of  the  statute  by  judicial  determinations.  The  decree  of  the 
Court  below  is  therefore  reversed,  and  this  Court  will  decree  that  the 
bill  filed  in  this  case  shall  be  dismissed.  Decree  reversed,  &c. 


Cromwell  et  al.  vs.  Owinos. — June,  1826. 

Where  real  and  personal  property  were  taken  under  a^i.  /a.  and  the  sheriff 
returned  the  writ  "laid  as  per  schedule,  and  the  goods  and  chattels 
replevied,  ^^  and  the  replevin  was  by  a  third  party — On  motion  a  vendi- 
tioni exponas  was  issued  to  the  sheriff  for  the  sale  of  the  personal  as 
well  as  the  real  estate. 

Ooods  taken  under  an  execution  cannot  be  replevied  out  of  the  officer^s 
hands,  either  by  a  stranger,  or  by  the  defendant  in  the  judgpnent,  and 
this  whether  such  goods,  when  taken,  were  in  the  possession  of  the 
defendant  or  not.  In  either  case  they  are  considered  as  in  custodia 
legis,  (a) 


(a)  Affirmed  in  Glenn  vs.  OUl,  2  Md.  18,  and  Ginsberg  vs.  PofU,  35  Md.  508. 
Distinguished  in  Reeside  vs.  Fischer,  2  H.  &  G.  322. 
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After  goods  are  sold  under  an  execution,  and  are  in  the  hands  of  the  pur- 
chaser, thej  may  be  replevied  by  the  true  owner,  or  an  action  for  dean- 
ages  maintained  by  him  ckgainst  the  officer,  (a) 

Replevin  in  this  State  is  the  usual  remedy  to  enable  an  owner  to  recover 
personal  property  from  the  possession  of  another,  whether  that  posses- 
sion be  tortious  or  not;  but  to  this  there  is  an  exception  as  to  such  goods 
as  are  in  the  custody  of  the  law,  or  as  have  been  taken  by  replevin  from 
the  owner  by  the  party  in  possession.  (6) 

At  common  law  it  is  a  contempt  of  the  Court  issuing  an  execution,  to  re- 
plevy property  taken  under  it. 

Fieri  Facias  issued  ou  a  decree  rendered  in  this  Court  at  June 
Term,  1823,  returnable  at  December  Term,  1823.  The^m 
*  facias  was  laid  on  certain  tracts  of  land,  and  goods  and  ^^ 
chattels;  and  the  goods  and  chattels  were  replevied  and  taken  out  of 
the  possession  of  the  sheriff,  under  a  writ  of  replevin  issued  out  of 
Baltimore  Ck>unty  Court,  at  the  instance  of  Jacob  Holderman,  directed 
to  some  one  of  the  coroners  of  the  county.  The  sheriff  returned 
the  writ  of  fieri  fac%€Uf  laid  as  per  schedule,  and  the  goods  and  chat- 
tels replevied.  Motion  on  the  part  of  the  plaintiffs  for  a  writ  of  ven- 
ditioni  expon^us  for  the  sale  as  well  of  the  pei'sonal  as  of  the  real 
estate. 

This  motion  was  argued  at  June  Term  last  before  Buchanan,  C. 
J.,  Eable,  Martin,  Stephen,  Abcher,  and  Dorset,  JJ. 


(a)  Approved  in  Harker  vb.  Dement^  9  Gill,  17.  In  State  vs.  Brown^  54  Md. 
318,  (citing  the  case  in  the  text,)  it  was  held  that  an  action  cannot  be  main- 
tained against  a  constable  and  his  sureties,  on  his  official  bond,  for  a  trespass 
oommitted  by  him  in  taking  the  goods  of  a  stranger  on  an  execution  issued 
against  the  property  of  another  person.  The  remedy  in  such  case  is  by  an 
action  of  trespass  or  trover  against  the  officer  personally,  and  against  the 
execution  plaintiff  if  he  be  a  party  to  the  trespass.  As  to  proceedings 
when  execution  of  a  Justice  of  the  Peace  is  levied  ou  property  claimed  by 
a  third  person,  see  Rev.  Code,  Art.  68,  sec.  39.  As  to  the  liability  of  a 
sheriff  and  the  execution  plaintiff  for  a  trespass  in  taking  the  property  of  a 
stranger  to  the  suit,  see  Comer  vs.  Mackintosh^  48  Md.  874;  Riclwrdson  vs. 
Ha//,  21  Md.  400.  In  Leuns  vs.  Levy^  16  Md.  85,  it  was  held  that  an  injunc- 
tion would  not  be  issued  to  restrain  proceedings  upon  an  execution  levied 
on  goods  in  a  store,  claimed  by  the  complainant  under  title  from  the  party 
against  whom  the  execution  issued,  where  it  was  not  shown  that  the  prop- 
erty was  of  such  a  character,  or  possessed  such  peculiar  value  to  the  owner, 
that  he  could  not  be  adequately  compensated  by  damages  at  law.  Cf.  Welde 
T8.  Scotten^  59  Md.  72.  In  McCreery  vs.  Sutherland,  28  Md.  471,  where  a  bill 
of  complaint  alleged  that  the  property  which  the  defendant  was  about  to 
seize  and  sell,  under  an  execution  against  third  persons,  belonged  bona  fide 
to  the  complainant,  and  constituted  his  stock  in  trade,  and  that  its  seizure 
and  sale  would  utterly  destroy  his  trade,  credit  and  business  as  a  merchant, 
and  deprive  him  of  the  means  of  support,  it  was  held  that  there  were  ele- 
ments of  apprehended  damage  alleged  in  the  bill  for  which  the  law  does 
not  afford  an  adequate  remedy,  either  by  an  action  of  trespass  or  by  reple- 
vin, and  were  such  as  furnished  a  proper  ground  for  an  injunction. 

(&)  See  Cullum  vs.  Bevans,  6  H.  &  J.  m.  p.  469. 
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I'aney  and  Afayer,  tor  the  motion,  contended,  that  goods  taken  in 
execution  were  in  the  custody  of  the  law,  and  could  not  be  replevied 
out  of  the  hands  of  the  sheriff  who  seized  them.  Pearson  vs.  Eob- 
ertSy  Willes^  Rep.  672,  (note  h;)'Ladd  vs.  Norths  2  Mass.  514;  Fla>ggy», 
Tyler  J  3  Mass.  304;  lliompson  vs.  Button^  14  Johns.  86;  Oilb.  on  Ux^ns, 
22 ;  1  Sellon's  Pr.  528 ;  Beatty  vs.  Chapline,  2  H.  i&J.l',  Eaton  vs. 
Southyy  Willes^  Rep.  136;  Alexander  vs.  Mahon,  11  Johns.  185,  186; 
Falgrave  vs.  Windhanij  1  Stra.  212,  214;  Btuvton  vs.  Home,  1  Showerh 
Rep.  174;  ^arr  vs.  Netcman,  4  T.  i?.  640,  651;  4  -ffaM'«  X.  J.  484; 
Turner  vs.  Fendally  1  Cranch,  117;  JBaW  vs.  RyerSj  3  Caine^s  Rep.  84; 
Sturtevant  vs.  Ballard,  9  Johns.  337;  Jte%  vs.  Stubbs,  5  3/a««.  280; 
Gardner  vs.  Campbell^  15  Johns.  401. 

£.  Johnson,  against  the  motion,  cited  6  Com.  2>i^.  <t^.  Replevin,  (A) 
224;  Fangburn  vs.  Partridge,  7  Johns.  140;  CterA;  vs.  Skinner,  20 
Johns.  465;  6  fao.  J.^.  ttf.  Replevin d;  Avoivry,  {C)  56. 

CVrta  adv.  ru/i. 

Buchanan,  C.  J.  at  this  term,  delivered  the  opinion  of  the  Court. 
The  main  question  directly  presented  by  this  motion  is,  whether 
goods  taken  by  a  sheriff  in  virtue  of  a  writ  of  fieri  facias,  out  of  the 

^  possession  of  the  defendant  in  the  execution,  *  can  be  re- 
^  '  plevied  by  a  stranger  to  the  judgment  and  execution.  It  is  a 
question  of  considerable  importance  to  the  citizens  of  the  State,  and 
now  for  the  tirst  time  brought  before  this  Court  for  consideration, 
and  it  assumes  a  character  the  more  imposing,  from  the  circumstance 
that  different  opinions  are  understood  to  have  been  entertained  bj 
professional  gentlemen,  and  different  decisions  made  in  some  of  the 
judicial  districts. 

It  is  conceded,  and  indeed  it  seems  to  have  been  too  long  and  too 
well  settled  to  admit  of  doubt,  that  goods  taken  by  the  proper  officer, 
under  a  writ  oi  fieri  facias,  out  of  the  possession  of  the  defendant  in 
execution,  cannot  be  replevied  from  the  oihcer  by  such  original 
defendant.  And  why  not!  Because,  in  the  language  of  all  the 
most  approved  writers  on  that  branch  of  the  law,  and  denied  by 
none,  go^nls  taken  in  execution  are  in  the  custody  of  the  law.  So 
it  is  laid  down  in  Co.  Litt.  47  a,  and  in  other  books,  that  goods  taken 
in  execution,  and  goods  distrained  damage  feasant,  being  in  the 
custody  and  under  the  protection  of  the  law,  cannot  be  taken  for 
rent  in  arrear.  And  it  would  be  strange  if  it  were  otherwise,  for  it 
would  l)e  absurd  and  repugnant  ex  vi  termini  to  say,  that  goods  in 
the  custody  of  the  law,  could  legally  be  taken  out  of  the  custody  of 
the  law. 

The  instances  last  put  of  the  protection  given  by  the  law  to  that, 
which  is  in  its  custody,  are  stated,  and  serve  to  show  its  consistency, 
and  that  the  protection  extended  to  goods  in  its  custody,  is  not  a 
protection  against  the  writ  of  replevin  alone,  of  goods  taken  in  exe- 
cution, but  a  shield  thrown  over  whatever  it  takes  into  its  custody. 
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And  the  rule  that  goods  taken  in  execution  are  held  to  be  in  the 
costody  of  the  law,  is  in  strict  accordance  with  soand  policy  and 
good  sense,  with  which  the  principles  of  law,  when  well  understood, 
and  properly  applied,  are  seldom  if  ever  found  to  be  at  variance. 

If  a  different  rule  prevailed,  and  debtors  were  x)ermitted  to  defeat 
tbe  ends  of  the  law,  by  replevying  their  goods  from  the  proper  officer 
whenever  the}'  should  be  taken  in  execution,  it  would  be  useless  to 
institute  suits,  and  prosecute  them  to  final  judgment.  But  it  is  sup- 
posed that  a  distinction  may  be  taken  between  a  debtor,  and  a 
stranger,  whose  goods  found  in  the  possession  of  such  debtor  are 
taken  in  execution;  on  the  *  general  ground,  that  replevin  ^^ 
will  lie  by  any  rightful  owner,  for  chattels  wrongfully  taken  ^" 
by  another.  And  in  this  case  it  is  said,  that  as  the  sheriff  wais  only 
aathorized  to  take  the  proi)erty  of  the  debtor,  against  whom  the 
judgment  was  rendered,  he  was  a  wrong-doer  in  taking  the  property 
of  the  plaintiff  in  the  replevin,  and  that  the  action  was  properly  con- 
ceived. 

It  is  a  general  principle,  that  the  owner  of  chattels  may  replevy 
them  from  any  person  who  has  unlawful  possession  of  them ;  but 
there  are  exceptions  to  this  general  rule,  such  as  where  they  a^  in 
the  custody  of  the  law,  or  have  been  taken  from  him  by  replevin  by 
the  party  in  possession. 

In  6  Com.  Dig.  tit  Replevin^  (A)  224,  it  is  said,  that  '^  replevin  lies 
tor  all  goods  and  chattels  unlawfully  taken;''  which  is  thus  qualified 
iu  the  next  page  225,  (D) — ^'  But  a  replevin  does  not  lie  for  goods 
taken  in  execution." 

In  this  State  the  action  of  replevin  has  nearly  taken  place  of  tres- 
pass and  trover,  and  is  the  usual,  and  almost  universal  remedy  re- 
sorted to  by  those  claiming  a  right  to  goods  in  the  possession  of 
another,  when  within  the  reach  of  the  process  of  the  Court,  whether 
tortionsly  taken  or  not.  But,  as  it  will  not  Ue  by  a  debtor  against 
an  officer  who  has  taken  them  under  an  execution  out  of  his  posses- 
sion—such an  effort  to  regain  the  possession  of  goods  taken  in  exe- 
CQtion,  being  deemed  at  common  law  a  contempt  of  the  jurisdiction 
of  the  Court  issuing  the  execution,  on  the  ground  that  goods  so  taken 
are  held  to  be  in  the  custody  of  the  law,  it  would,  for  the  same  reason, 
be  a  contempt  in  any  body  else. 

As  a  general  principle,  goods  found  upon  the  premises  are  liable 
to  be  taken  for  rent,  but  subject  to  the  exception,  that  if  they  be 
under  execution  they  are  in  the  custody  of  the  law,  and  cannot  be 
distrained.  It  is  true  that  the  property  in  the  goods  is  not  in  such 
case  in  the  landlord,  but  his  right  in  law  to  distrain  is  as  complete  as 
that  of  the  owner  of  goods  to  an  action  of  replevin,  against  him  who 
withholds  from  him  the  possession.  He  is  no  party  to  the  judgment 
and  execution,  and  has  nothing  to  do  with  either,  but  as  to  them, 
stands  as  a  mere  stranger,  seeking  to  enforce  his  rights,  but  re- 
strained from  disturbing  the  possession  of  the  officer,  by  the  protect- 
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ing  arm  of  the  law.  It  is  not  the  officer  that  the  law  protects  in  doing 
Pl€k  *  wrong,  but  the  possession  only  of  the  chattels,  in  order  to 
^^  eflFect  its  own  ends,  the  purpose  for  which  the  execution  issued, 
and  therefore  though  it  will  not  grant  process  to  take  from  an  officer, 
goods  which  he  has  taken  by  its  own  process  regularly  issued,  which 
would  be  an  incongruity;  yet  if  goods  are  wrongfully  seized  by  virtue 
of  legal  process,  the  party  injured  is  not  deprived  of  remedy  by  the 
interference  of  the  law,  but  has  his  redress  against  the  officer  for 
such  wrongful  taking,  and  may  proceed  by  writ  of  replevin  to  recover 
the  possession  of  the  property  itself,  after  sale,  from  the  purchaser, 
for  then  it  is  out  of  the  custody  of  the  law,  and  in  the  hands  of  a 
private  person. 

The  application  of  the  rule,  '^  that  goods  taken  in  execution  cannot 
be  replevied,"  to  the  case  of  a  stranger,  whose  property  has  been 
taken  on  an  execution  against  another  person,  may  sometimes  be 
attended  with  individual  inconvenience.  Particular  descriptions  of 
property  are  often  valued  by  the  owner  at  more  than  their  intrinsic 
worth,  and  sometimes  beyond  the  amount  of  any  damages  to  be 
recovered  in  an  action  of  trespass  or  trover  against  a  wrongful  taker ; 
and  it  must  always  be  vexatious  to  any  one  to  have  his  property 
wrongfully  taken,  and  to  be  driven  to  an  action  of  trespass  or  trover 
for  redress,  instead  of  being  restored  to  the  possession  by  the  writ  of 
replevin. 

But  reasoning  ah  inconvenienti^  the  weight  of  the  argument  is  on 
other  side. 

A  defendant  who  would,  if  he  could,  defeat  the  ends  of  justice,  by 
replevying  his  property  himself  when  taken  in  execution,  would,  if 
the  law  permitted  it,  procure  another  to  do  it  for  him,  under  the 
pretext  that  it  was  his  property  wrongfully  taken,  and  not  the 
property  of  the  debtor,  and  so  ad  infinitum;  which  to  borrow  a  stix)ng 
expression, "  would  be  moving  in  a  circle,"  and  a  creditor  might  never 
arrive  at  the  fruits  of  his  judgment,  and  thus  the  very  object  of  the 
law  be  disappointed ;  which  would  be  against  public  policy,  to  which 
individual  convenience  must  sometimes  yield.  But  that  incoiive- 
nieuee  is  comparatively  small;  it  does  not  very  often  happen,  that 
the  goods  of  a  stranger  are  taken  on  an  execution  issued  against 
another;  perhaps  never  when  the  fact  is  known  to  the  officer,  and 
very  seldom  in  doubtful  cases,  without  an  •  indemnity  from 
"^  the  plaintiflF  suing  out  the  execution,  which  he  is  not  always 
prepared  or  willing  to  give.  And  whenever  the  goods  of  a  stranger 
are  wantonly  taken,  or  after  due  notice  being  given  that  they  are 
his  property,  the  party  injured,  if  he  chooses  not  to  wait  and  re- 
plevy from  the  pun^haser  after  the  sale,  may  alway  attain  ample 
redress,  in  exemplary  damages,  in  an  action  of  trespass  or  of  trover, 
at  the  hands  of  a  jury — a  tribunal,  that  is  always  found  ready  to 
vindicate  the  rights  of  the  individual  against  the  lawless  oppressor. 
And  in  cases  of  mere  mistake,  without  any  intention  to  do  wrong, 
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less  than  the  fall  value  of  the  goods  taken  will  seldom  be  recovered. 
Bat  if  the  goods  were  permitted  to  be  taken  from  the  hands  of  the 
officer  by  a  writ  of  replevin,  the  rights  of  a  creditor  might  always 
be  defeated,  by  a  mere  stranger,  having  no  right,  since  it  could 
only  be  determined  at  the  trial,  and  after  the  mischief  was  done, 
and  the  very  object  of  the  judgment  disappointed,  to  whom  the 
property  belonged.  And  thus  the  law,  by  allowing  process  to  defeat 
its  own  ends,  would  virtually  close  the  door  of  justice  against  credi- 
tors seeking  to  enforce  their  judgments.  The  principle,  that  the 
good8  of  a  stranger  taken  in  execution  out  of  the  possession  of  the 
defendant,  cannot  be  replevied,  is  recognized  in  Thompson  vs.  Button^ 
U  Johns.  Rep.  86,  and  ClarJc  vs.  Skinner j  20  Johns.  Rep.  465;  and  so 
far  as  this  case  is  concerned,  we  might  stop  here. 

Bat  the  question,  whether  the  goods  of  a  stranger  taken  out  of 
his  possession,  on  an  execution  against  another  person,  can  be  re- 
plevied out  of  the  hands  of  the  officer,  having  also  been  discussed, 
and  being  a  question  in  which  the  public  is  materially  concerned, 
and  therefore  proper  to  be  settled,  we  avail  ourselves  of  this  occa- 
sion to  express  our  opinions  upon  the  subject.  In  Thompson  vs.  But- 
ton,  and  ClarJc  vs.  Skinner,  it  is  held  that  in  such  case  a  replevin  will 
lie. 

Bot  we  cannot  perceive  any  sufficient  ground  for  the  distinction. 
In  either  case  the  taking  of  the  property  of  a  stranger  is  wrongful  as 
to  bim,  and  as  much  so  in  one  case  as  in  the  other.    And  if  replevin 
will  lie  by  a  stranger,  whose  property  is  taken  in  execution  out  of 
his  possession,  on  the  principle  that  it  is  wrongfully  taken,  it  would 
seem  to  follow  that  the  same  writ  will  equally  lie  for  an  equally 
wrongful  taking  of  the  property  •  of  a  stranger  out  of  the 
possession  of  a  defendant.    But  it  does  not  depend  upon  the      ^'^ 
question,  whether  the  property  was  wrongfully  taken  or  not,  which 
can  only  be  determined  at  the  trial,  but  whether  it  was  in  the  custody 
of  the  law  or  not;  and  that  once  established,  the  possession  cannot  be 
disturbed,  but  the  party  injured  is  left  to  seek  his  remedy  by  an  action 
of  trespass  or  trover,  or  to  wait  until  the  goods  are  sold,  and  then 
to  regain  his  possession  by  a  writ  of  replevin  against  the  purchaser, 
in  whose  hands  they  cease  to  be  in  the  custody  of  the  law.     Uix)u 
that  principle  we  think,  that  in  no  case  whatsoever  will  replevin  lie 
against  an  officer  for  goods  taken  in  execution  under  lawful  process ; 
and  so  is  the  case  of  lUhy  and  others  vs.  Stubbs,  5  Mass.  Rep.  280. 
If  it  were  otherwise,  it  would  always  be  in  the  iK)wer  of  a  defendant 
to  evade  the  law,  and  defeat  the  ends  of  justice,  by  placing  his  prop- 
erty in  the  bauds  of  a  friend,  and  causing  it,  when  taken  in  execu- 
tion, to  be  replevied  from  the  hands  of  the  officer  by  such  friend ; 
and  thus  the  mischief  would  be  just  as  great,  iis  to  permit  a  defend- 
ant to  replevy  property  taken  in  execution  out  of  his  own  posses- 
sion. Motion  sustained^  and  venditioni  exponas  ordered. 

4  7  H.  &  J. 
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Edelen  v8.  Hardey's  Lessee. — June,  1S26. 

If  evidence  is  given  in  the  Court  below,  by  consent  of  parties,  its  legality 
cannot  be  questioned  in  the  Appellate  Court. 

In  an  ejectment  where  the  defendant's  title  to  the  land  sued  for,  and  his 
only  defence  was  under  the  supposed  will  of  a  former  owner,  and  it 
appeared  that  there  had  been  a  former  ejectment  against  the  defendant, 
in  which  the  same  question  was  in  issue,  and  in  which  said  supposed 
will  was  adjudged  to  be  invalid,  and  the  case  on  that  ground  decided 
against  him. — Hdd^  that  he  was  not  thereby  concluded  from  going  into 
evidence  to  establish  the  legality  of  the  will,  (a) 

Where  it  appeared  that  the  will,  under  which  the  defendant  claimed  title, 
was  signed  by  the  testator,  in  the  presence  of  the  witnesses,  but  that 
they,  at  his  request,  took  it  into  adjoining  room  to  attest  it,  between 
which  and  the  testator's  room  there  was  a  plank  partition,  and  after 
attesting  it,  it  was  carried  to  the  testator,  and  he  informed  of  the  attes- 
tation, and  approved  of  it.— £eZd,  that  prima  facie ^  the  will  was  not 
legally  executed,  (b) 

It  is  not  essential  that  a  testator  should  actually  see  the  witnesses  to  his  will 
sign  it,  but  it  is  essential  that  he  should  be  in  a  situation,  whence  he 
could  do  so.  if  he  desired  it- 

•  Appeal  from  Prince  George's  County  Court.  Ejectment 
"'^  for  an  undivided  third  part  of  a  tract  of  land  called  What 
You  Please.  The  defendant,  (the  appellant,)  took  general  defence, 
and  issue  was  joined  on  the  plea  of  not  guilty. 

1.  The  plaintiflf  at  the  trial  reiid  in  evidence,  with  the  consent  of 
the  defendant,  and  under  an  agreement  for  that  purpose  entered 
into  between  the  parties,  the  certificates  of  the  clerk  of  the  Circuit 
Court  of  the  District  of  Columbia  for  Washington  County,  given  on 
the  1st  of  September,  1820,  not  under  the  seal  of  his  office,  stating 
^^  that  the  papers  filed  in  the  ejectment  suit  of  Sarah  Coombs,  Mar- 
tenannon  Jenkins  and  PrisciUa  Hardey's  lessee,  against  Francis 
Jenkins,  which  was  tried  by  a  jury  at  June  Term,  1812,  in  the  Cir- 
cuit Court  of  the  District  of  Columbia  for  the  county  aforesaid,  were 
destroyed  by  the  enemy  in  the  Capitol  in  August,  1814 ;  that  there  is 
no  record  of  the  said  suit,  and  nothing  remaining  in  his  office  in  re- 
lation thereto,  except  the  docket  entries,  and  the  entry  in  the  minute 
book,  which  can  be  found,  after  a  diligent  search."  The  said  docket 
entries  of  June  Term,  1811,  shew,  that  an  ejectment  was  brought — 
a  declaration  filed — lease,  entry  and  ouster  confessed — not  guilty 
pleaded — issue  joined. — That  a  jury  was  sworn,  and  a  special  verdict 
found;  and  that  on  the  si)ecial  verdict  a  judgment  was  rendered  for 


(a)  See  1  Poe's  Pldg,  558-560. 

(6)  See  Russell  vs.  Falls,  3  H.  &  McH.  266,  note ;  Efchison  vs.  Etchison,  53 
Md.  848. 
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the  plaintiff  at  December  Terra,  1812.  The  entries  taken  from  the 
minute  books  made  on  the  trial  of  said  action,  state  the  names  of 
the  Judges  of  the  Court  who  were  present,  and  of  the  jurors  who 
were  sworn  to  try  the  issue,  amongst  whom  was  John  J.  Stull.  That 
a  bill  of  exceptions  was  taken  by  the  plaintiff,\ind  that  the  jury 
found  a  special  verdict.  The  plaintiff  also  read  in  evidence,  with  the 
consent  of  the  defendant,  under  the  agreement  aforesaid,  the  certifi- 
cate of  the  honorable  William  Cranch,  Chief  Judge  of  the  said 
Circuit  Court,  giving  a  copy  of  the  whole  of  his  notes  taken  on  the 
trial  of  the  above  mentioned  cause,  stating  it  to  have  boon  an  action 
of  ejectment  for  lot  No.  3,  in  square  No.  — ,  in  the  City  of  Washing- 
ton; that  ^^  plaintiffs  are  heirs-at-law  of  Thomas  Jenkins,  who  died 
seized.  Defendant  is  his  devisee.  The  will  was  executed  by  the 
testator  in  the  presence  of  the  subscribing  witnesses,  when  he  re- 
quested them  to  go  into  the  *  other  room  to  subscribe  their 
names,  as  he  wished  to  be  alone  for  a  few  minutes.  The}'  did  "^ 
so.  Mr.  Matthews  returned  to  his  room  after  they  had  subscribed, 
and  read  the  will  again  to  the  testator,  and  told  him  the  witnesses 
had  subscribed.  He  replied  it  is  well,  and  seemed  satisfied.  The 
rooms  were  separated  by  a  wooden  partition,  &c.  &c.  See  bill  of 
exceptions."  He  then  gives  a  sketch  of  the  arguments  of  the  coun- 
sel, the  defendants'  counsel  contending,  <^  that  the  copy  of  the  will 
and  probat  should  go  to  thejuryasevidence  withoutany  further  proof;" 
and  the  plaintiff's  counsel  contending, ''  that  it  was  not  a  bar  to  the 
descent  under  the  circumstances  stated  in  the  bill  of  exceptions,  it 
not  having  been  subscribed  by  the  witnesses  in  the  presence  of  the 
testator.  The  Court  refused  to  instruct  the  jury  that  it  was  not  a 
bar;  but  told  them  that  it  was  not  a  bar  to  the  plaintiff's  right  of 
recovery,  unless  they  should  be  satisfied  by  the  evidence  that  it  was 
subscribed  by  the  witnesses  in  the  presence  of  the  testator,  leaving 
the  whole  evidence  to  the  consideration  of  the  jury."  The  plaintiff 
then  produced  as  a  witness  John  J.  Stull,  one  of  the  jurors  named 
as  before  stated  in  the  extract  from  the  minute  book,  who  gave  evi- 
dence that  he  was  one  of  the  jurors  who  tried  the  said  cause,  and 
that  he  remembered  the  only  fact  disputed  by  the  parties  before  the 
jury  was,  whether  or  not  the  witnesses  to  the  will  subscribed  their 
names  thereto  in  the  presence  of  the  testator.  The  evidence  wa«, 
that  the  testator,  then  ill,  signed  the  will  in  the  presenile  of  the  wit- 
nesses, and  then,  before  they  attested  it,  desired  them  to  leave 
the  room  for  a  short  time,  which  they  did,  and  went  into  an  adjoin- 
ing room,  through  a  passage,  separated  by  a  plank  partition  from  the 
room  in  which  the  testator  lay;  that  there  was  no  direct  communica- 
tion between  these  rooms,  nor  could  the  testator  see  them  sign  the 
will  in  that  room,  from  the  room  in  which  he  lay;  that  they  there 
signed  the  will,  which  was  then,  by  the  Reverend  William  Matthews, 
taken  into  him ;  that  a  special  verdict  was  found  by  the  jury,  stat- 
ing the  above  facts,  as  nearly  as  the  witness  can  recoUept.    Witness 
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recollects  perfectly,  that  the  opinion  of  the  jury  was,  that  the  testa- 
tor, at  the  time  the  witnesses  subscribed  the  will,  could  not  see  them. 
On  the  preceding  statement  the  plaintilf'  prayed  the  opinion  of  the 

^  Court,  and  their  instruction  to  the  jury,  that  the  *  defendant 
"*  was  precluded  from  going  into  evidence  to  prove  the  execu- 
tion of  the  will.  This  opinion  the  Court,  [Johnson,  C.  J.  and  Key, 
A.  J.]  refused  to  give ;  but  were  of  opinion,  and  so  directed  the  jury^ 
that  the  same  was  prima  facie  evidence  that  the  will  wa«  not  legally 
executed.    Tiie  defendant  excepted. 

2.  The  defendant  then  i)roduced  a  copy  of  the  said  will  and  pn)- 
bat,  duly  certified,  which  is  as  follows :  "  Novemlier  6th,  one  thou- 
sand eight  hundred  and  seven.  In  the  name  of  God,  Amen.  I, 
Thomas  Jenkins,  of  Washington  Connty,  of  sound  dispasing  mind, 
but  weak  in  body,  do  make  and  ordain  this  my  last  will  and  testa- 
ment, revoking  all  heretofore  by  me  made.  I  give  to  the  Keverend 
Francis  Neale,  of  George-Town,  two  hundred  dollars,  which  I  charge 
my  brother  to  pay  him  out  of  tlie  property  I  leave  him.  I  give  free- 
dom to  my  white  slave  Charity  Hntchins.  All  the  rest  of  my  prop- 
erty, both  landed  and  personal,  lying  in  Prince  George's  County, 
Maryland,  and  the  City  of  Washington  and  George-Town,  I  give  to 
my  brother  Francis  Jenkins,  and  his  heirs.  I  also  charge  my  said 
brother  Francis  Jenkins,  to  have  my  body  decently  interred.  And 
I  appoint  my  brother,  Francis  Jenkins,  to  whom  1  have  left  all  my 
property,  both  real  and  i)ersonal,  with  the  above  mentioned  excep- 
tions, my  sole  executor  to  see  this  my  will  carried  into  effect. 

his 
Thomas  +  Jknkins,  [l.  s.] 
mark. 

Signed,  sealed  and  delivered,  in  the  presence  of 
flohnnaz  Mountz^  Jacob  Miller,  Ilezkh.  Berry. 

N.  B.  I  give  freedom  to  Charity  Hutchinson,  on  consideration  that 
she  pay  to  my  brother  Francis  three  dollars  per  month  for  the  term 
of  three  years ;  also  I  give  freedom  to  mj'  slave  Rachel. 

District  of  Columbia,  Washington  County,  viz.  On  the  23d  day 
of  November,  in  the  year  1807,  came  John  Mountz,  Jacob  Miller 
and  llezekiah  Beri-y,  the  three  subscribing  witnesses  to  the  annexed 
and  aforegoing  last  will  and  testament  of  Thomas  Jenkins,  late  of 
Washington  County,  deceased,  and  •  made  oath  that  they 
"^  saw  Thomas  Jenkins,  the  said  testator,  put  his  mark  to  the 
said  will,  and  the  Keverend  William  Matthews  sign  his  name  for 
him  at  his  request  and  in  his  presence,  the  said  Jenkins  sitting  iu 
his  bed,  and  having  no  convenience  there  for  writing;  that  they 
heard  the  said  testator  publish,  pronounce  and  declare,  the  aforego 
ing  and  annexed,  to  be  his  hist  will  and  testament.  That  at  the 
time  of  so  doing  the  testator  was,  to  the  l)est  of  their  apprehensioui 
of  sound  and  disposing  mind,  memory  and  understanding.  That 
they,  the  deponents,  severally  subscribed  their  names  as  witnesses 
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to  the  same,  at  the  request  of  the  »aid  testator,  and  in  presence  of 
«ach  other.  After  the  testator  had  set  his  mark  to  the  will,  Mr. 
Matthews  requested  them  to  sign  it.  The  testator  replied,  "  do  gen- 
tlemen, go  out  to  the  next  room  and  sign,"  &c.  They  accordingly 
went  into  the  next  room,  and  there  signed  their  names,  but  the  will 
was  immediately  taken  back  to  the  testator.  And  the  said  Hezekiah 
Berry  deposeth,  that  he  heard  the  Reverend  Mr.  Matthews  reading 
the  same  to  him.  They  further  depose,  that  the  N,  B.  on  the  back 
was  written  by  the  Reverend  Mr.  Matthews,- before  the  testator  put 
his  name  to  this  will,  and  before  they  attested.  The  Reverend  Wil- 
liam Matthews  being  duly  s#orn  saith,  that  after  the  will  had  been 
signed  as  aforesaid,  he  immediately  carried  the  same  back  to  the 
testator,  and  read  it  to  him,  informing  him  that  the  persons  above 
named  had  witnessed  it,  shewing  him  at  the  same  time  their  hand- 
writing, at  which  the  deceased  nodded  his  head  by  way  of  assent, 
appeared  quite  satisfied,  and  he  thinks  the  testator  added,  '^  well," 
or  "  very  well."  The  defendant  then  upon  this  evidence,  and  also 
that  stated  in  the  first  exception,  prayed  the  Court  to  instruct  the 
jury,  that  if  from  the  evidence  the  jury  are  of  opinion  that  the  situa- 
tion of  the  witnesses  and  the  testator,  at  the  time  of  the  attestation, 
was  such  that  the  testator  might  have  seen  the  witnesses  subscribe 
as  such,  the  execution  of  the  will  was  proper,  although  the  testator 
did  not  actually  see  the  witnesses  subscribe  their  names ;  otherwise 
not.    This  instruction  the  Court  gave.    The  plaintiff  excepted. 

3.  The  defendant  then  upon  all  the  evidence,  prayed  the  Court  to 
instruct  the  jury,  that  if  they  believed  from  such  evidence,  that 
*  after  the  witnesses  to  the  will  had  attested  and  subscribed 
it  in  the  adjoining  room,  at  the  request  of  the  testator,  that  "^ 
the  will  was  then  carried  back  to  the  testator  and  read  to  him,  and 
he  informed  that  the  persons  named  as  witnesses  had  witnessed,  and 
was  shewn  at  the  same  time  their  hand-writing,  at  which  he  nodded 
his  head  by  way  of  assent,  and  appeared  quite  satisfied,  and  the 
witness  (thinks)  added  ''  well  '^  or  *'  very  well,"  that  then  they  must 
find  a  verdict  for  the  defendant :  or  that  this  evidence  furnished  pre- 
sumptive proof  of  a  compliance  with  the  requisites  of  the  statute, 
November  1798,  chapter  101.  This  instruction  the  Court  refused  to 
give.  The  defendant  excepted;  and  the  verdict  and  judgment 
being  against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  at  June  Term  last  before  Buchanan,  C.  J. 
Eaele,  Maetin,  Stephen,  and  Archer,  JJ. 

Magruder^  for  the  appellant,  contended — 1.  Upon  the  first  bill  of 
exceptions — that  the  Court  below  erred  in  saying  that  the  testimony 
^ii»  prima  facie  evidence  that  the  will  was  not  legally  executed;  and 
^Iso  insisted  that  the  testimony  of  John  J.  Stull  was  not  admissible. 
Bmde  vs.  O^Neale^  5  B.  d'  J.  226. 
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2.  Upon  the  third  bill  of  exceptions  he  contended — that  the  testi- 
mony therein  stated  did  furnish  presumptive  evidence  of  a  compli- 
ance with  the  requisites  of  the  statute. 

F.  S.  Key,  for  the  appellee,  referred  to  Wood  vs.  Davis,  7  Cranchj 
271,  as  to  the  conclusiveness  of  a  verdict  and  judgment. 

Curia  adv,  vult 

Stephen,  J.  at  this  term  delivered  the  opinion  of  the  Court. 
This  action  of  ejectment  was  instituted  in  the  Court  below  for  an 
undivided  third  part  of  a  tra<;t  of  land  called  What  You  Plea«e.- 
Defence  was  taken  upon  title.  The  lessor  of  the  plaintiff  claiming 
as  heir-at-law  of  Thomas  Jenkins,  and  the  defendant  under  an  in- 
strument of  writing  alleged  to  be  his  last  will  and  testament;  and 
the  sole  question  which  appears  to  have  arisen  in  the  Court  below, 
related  to  the  due  execution  of  said  will,  according  to  the  formali- 

^  ties  prescribed  b^^  the  Statute  of  •  Frauds  and  Perjuries. 
"  ■  Upon  this  point  three  bills  of  exception  appear  to  have  been 
taken  in  the  Court  below,  only  the  first  and  third  of  which  are 
before  this  Court,  for  their  review  and  adjudication,  upon  the  appeal 
prosecuted  by  the  appellant.  The  opinion  contained  in  the  second 
bill  of  exceptions  is  not  appealed  from,  and  is  only  before  this  Court 
by  the  agreement  of  the  parties,  as  furnishing  the  testimony  upon 
which  the  opinion  of  the  Court  was  prayed  and  given  in  the  third 
bill  of  exceptions.  The  whole  of  the  testimony  which  went  to  the 
jury  upon  the  trial  of  this  case,  was  admitted  by  the  consent  of  the 
parties,  and  such  consent  obviates  any  objection  which  might  other- 
wise have  been  made  to  it  a«  being  exceptionable  in  point  of  law. 
This  Court  are  of  opinion,  that  the  Court  below  did  right  in  refusing 
the  prayer  of  the  plaintiff,  that  the  defendant  was  precluded  from 
giving  evidence  to  prove  the  due  execution  of  the  will.  The  conclu- 
sion of  law  deduced  by  the  Court  from  the  facts  so  given  in  evidence, 
that  the  same  were  prima  fa^ie  evidemte  that  the  will  was  not  legally 
executed,  is  believed  by  this  Court  to  be  correct. 

It  is  the  opinion  of  this  Court,  that  there  is  no  error  in  the  opinion 
of  the  Court  below  expressed  in  the  third  bill  of  exceptions,  because 
the  evidence,  so  far  from  warranting  a  presumption  th^lt  the  formali- 
ties of  the  law  had  been  complied  with,  in  reference  to  the  execution 
of  last  wills  and  testaments,  furnished  very  strong  grounds  from 
which  a  contrary  inference  might  be  drawn.  It  is  true  it  is  not  es- 
sential that  a  testator  should  actually  see  the  witnesses  attest  his 
will,  but  it  is  necessary  that  he  should  be  in  a  situation  which  would 
give  him  the  capacity  of  doing 'so  if  he  shcmkl  desire  it.  Rmttell  dt 
Lfu  vs.  Falhj  3  H.  d'  McH,  457.  Jud<iment  affirmed. 
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Shafeb  vs.  Smith.— June,  1826. 

Trespass  q.  e.  /.  does  not  lie  to  recover  damages  for  an  injury  to  an  incorpo- 
real right,  (a) 

Trespass  q.  e.  /.  for  breaking  the  plaintiff  ^s  close,  and  erecting  thereon  a 
wall,  by  which  the  plaintiff  was  prevented  from  using  the  water  in  her 
well.  The  facts  were,  that  the  well  did  not  belong  to  the  plaintiff,  but 
to  the  defendant,  and  was  on  the  land  of  the  latter,  but  that  the  plaintiff 
bad  a  right  to  use  the  water  in  it. — Hdd^  that  the  action  could  not  be 
*  sustained,  but  that  the  plaintiff  ^s  remedy  for  being  deprived  ^^ 
the  use  of  the  water  was  an  action  on  the  case.  ^" 

In  an  action  of  trespass,  the  circumstances  whi6h  accompany  and  give  char- 
acter to  the  trespass,  may  be  given  in  evidence  to  increase  the  damages. 

And  in  an  action  of  trespass  to  the  person  of  the  plaintiff,  other  trespasses 
to  hifl  person,  or  to  that  of  his  wife,  children  or  servants,  if  committed 
at  the  time  of  the  principal  trespass,  (being  laid  in  the  declaration,)  may 
for  like  purpose  be  given  in  evidence;  as  may  also  the  defendant's  con- 
duct and  language  at  the  same  time  as  proving  his  malice.  But  in  no 
case  can  damages  be  recovered  in  one  action  for  an  independent  sub- 
stantive injury  for  which  another  form  of  action  is  prescribed. 

The  declaration  alleging  the  well  to  be  the  plaintiff^s,  and  the  evidence 
Bhewing  it  to  be  the  defendant's,  the  variance  was  held  to  be  fatal. 

(a)  The  ffist  of  the  action  of  trespass  is  the  injury  done  to  the  plaintiff's 
P^issession,  and  in  order  to  maintain  it,  possession  by  the  plaintiff,  either 
actual  or  constructive,  is  necessary.  A  mere  right  of  entry  is  not  sufficient, 
if  the  land  be  in  the  actual  possession  of  a  disseisor.  Gent  vs.  Lynch ^  28 
Md.  58;  Norwood  vs.  Sldpleu.  1  H.  &  J.  180;  Parker  vs.  Wcdlis,  60  Md.  15. 

[h]  Approved  in  Byers  vs.  Horner^  47  Md.  81,  where  the  CJourt  said,  that 
**  any  acts  or  declarations,  indicative  of  the  existence  of  malice  or  ill-will 
on  the  part  of  the  defendant  towards  the  plaintiff  at  the  time  of  the  wrong 
done,  and  which  may  have  prompted  the  act  complained  of,  may  be  given 
in  evidence  to  characterize  the  injury,  and  to  aggravate  the  damages.     But 
such  proof  of  malice  or  ill-will  must  so  nearly  approximate  the  trespass  as 
fairly  to  show  the  condition  of  the  party's  mind,  and  his  real  intention,  at 
the  time  of  the  act  done."    Declarations  or  acts  accompanying,  or  immedi- 
ately following,  the  commission  of  the  act  complained  of,  are  competent 
evidence  to  explain  such  act.    The  rule  relating  to  the  admissibility  of  evi- 
dence of  the  refi  geMa:  does  not  require  that  the  circumstance  proposed  to  be 
given  in  evidence  should  have  occurred  at  the  precise  time  when  the  princi- 
pal fact  happened:  if  it  arose  either  at  the  time,  or  so  soon  thereafter  as  to 
constitute  part  of  the  transaction,  it  serves  to  give  color  and  definiteness  to 
it.    Handy  vs.  Johnson^  5  Md.  450.     In  an  action  of  trespass  de  bonis  aspor- 
tatU,  the  jury  may  consider  any  facts  and  circumstances  accompanying  and 
giving  color  to  the  trespass,  for  the  purpose  of  increasing  the  damages;  the 
motives  which  induce  a  tortious  act  being  always  matters  for  the  considera- 
tion of  the  jury.    Schindell  vs.  Schindell,  13  Md.  108.     If  the  defendant  knew, 
at  the  time  of  committing  the  trespass,  that  the  land  was  not  his  own,  the 
plaintiff  is  entitled  to  exemplary  damages.     Coal  Co,  vs.  Cox^  39  Md.   1, 
aflarmed  in  Coal  Co,  vs.  McMillan,  49  Md.  550.     Cf.  Pratt  vs.  Ayler,  4  H.  & 
J.  349. 
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■ 

Appeal  from  Frederick  CouDty  Court  from  a  judgment  rendered 
in  favor  of  the  plaintiff  in  that  Court,  (the  now  appellee.) 

The  case,  a  statement  of  which  is  given  in  the  opinion  delivered 
by  this  Court,  was  argued  before  Eaele,  Martin,  Stephen, 
Akchee,  and  Dorset,  JJ. 

Palmer,  for  the  appellant.  1.  The  action  cannot  be  sustained,  3 
Starkie^s  Evid.  139, 150 ;  1  Chittyh  PUad.  142 ;  2  ChiUy^s  Plead.  300 
to  304.  2.  Where  there  is  a  substantive  charge  in  the  declaration, 
evidence  cannot  be  given  to  enhance  the  damages.  Bracegirdle  vs. 
Orford,  2  Mauk  &  Selw.  77;  Bull.  K  P.  88,  89;  Russell  vs.  Come, 
HoWs  Rep.  699;  Newman  vs.  Smith,  2  SalTc.  652;  3  Starhie^s  Evid. 
1451, 1452. 

No  counsel  appeared  for  the  appellee. 

Martin,  J.  .delivered  the  opinion  of  the  Court.  This  was  an  ac- 
tion of  trespajss  for  breaking  the  close  of  the  plaintiff,  (the  appellee,) 
and  erecting  thereon  a  wall,  by  which  she  was  prevented  from  using 
the  water  in  her  well.  The  defendant  pleaded  not  guilty,  and  at  the 
trial  offered  evidence,  to  prove  the  well  did  not  belong  to  the  plain- 
tiff; that  it  was  on  the  land  of  the  defendant,  and  her  property,  and 
that  the  plaintiff  had  only  a  right  to  use  the  water  in  it;  and  ui)on 
this  evidence  moved  the  Court  to  instruct  the  jury,  that  if  they  be- 
lieved the  well  wa«  the  property  of  the  defendant,  the  plaintiff  could 
not  in  this  action  recover  damages  for  being  deprived  of  the  use 
•  of  the  water,  although  she  had  a  right  to  take  water  from  that 
^^      well.    This  direction  the  Court  below  refused  to  give. 

If  the  judgment  of  the  Court  below  be  sustained  in  this  case,  it 
would  enable  a  party  to  recover  damages,  not  only  in  opposition  to 
the  case  as  stated  in  the  declaration,  but  also  for  an  injury  done  to 
an  incorporeal  right,  in  an  action  of  trespass  qnare  clausum  /regit. 

The  questions  presented  to  the  Court  by  this  statement,  do  not 
require  an  examination  of  those  cases,  where  matter  is  introduced 
into  the  declaration  in  aggravation  of  the  damages  for  the  trespass 
committed.  The  objection  was  not  that  the  testimony  was  improper 
to  increase  the  damages,  but  that  the  jury  could  not  a^^sess  damages 
for  this  independent  injury. 

There  can  be  no  doubt  the  plaintiff  may  give  in  evidence,  to  in- 
crease the  damages,  the  circumstances  which  accompany  and  give 
character  to  the  trespass ;  and  it  appears  now  to  be  settled  law,  that 
other  trespasses  to  the  person  of  the  ])laintiff,  his  wife,  children  or 
servants,  if  committed  at  the  time  of  the  principal  trespass,  (being 
laid  in  the  declaration,)  may  be  given  in  aggravation  of  damages. 
So  also  the  conduct  and  language  of  the  defendant,  at  the  time  the 
trespass  was  committed,  as  evidence  of  his  malice.  But  in  all  those 
cases  the  evidence  was  received  to  increase  the  damage  of  the  prin- 
cipal trespass ;  and  it  is  believed  no  case  can  be  found,  where  the 
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Court,  in  an  action  of  trespass,  has  directed  damages  to  be  given  for 
an  iDdei)endent  substantive  injury,  requiring  a  different  form  of  ac- 
tion. If  the  property  of  the  well  in  this  case  was  in  the  defendant, 
and  the  plaintiff  had  the  right  to  use  tlie  water  in  it,  it  was  an  incor- 
jwreal  right,  and  if  she  was  deprived  of  that  right,  she  coidd  obtain 
redress  only  in  an  a(»tion  on  the  case.  To  permit  a  plaintiff  to  com- 
plain of  this  injury,  and  recover  damages  for  it,  in  an  action  of  tres- 
pass quare  clamum  fregit^  would  be  to  confound  all  the  forms  of  ac- 
tions, which  on  principles  of  law  have  heretofore  been  kept  separate 
and  distinct. 

The  declaration  states  this  to  be  the  well  of  tlie  plaintiff;  the  evi- 
dence proves  it  to  belong  to  the  defendant^ — this  is  a  fatal  variance. 
The  allegata  and  probata  do  not  agi-ee.  The  plaintiff",  on  an  allega- 
tion that  she  was  prevent4?d  from  using  the  water  in  her  own  well, 
conld  not  sustain  the  action  by  evidence,  ♦  that  she  had  a  right  ^^ 
to  use  the  water  in  the  well  of  another  person.  •  ^^ 

Judgment  reversed,  and  procedendo  aicarded. 


Griffith  vs.  Jarrett. — June,  182G. 

J.  and  G.  submitted  by  parol  all  matters  la  dispute  between  them  to  arbitra- 
tion. Under  this  submission  the  arbitrators  made  an  award,  stating 
"  that  they  had  taken  into  consideration  all  matters  which  were  laid 
before  them  in  dispute  between  the  parties,  and  they  do  hereby  award 
and  determine  that  there  is  due  from  G.  to  J.  $367/'  &c.  On  the  back 
of  the  award  was  this  endorsement,  without  date,  signed  by  the  arbi- 
trators: "  Note.  The  arbitrators  wish  it  to  be  understood  by  the  parties, 
that  they  have  taken  no  notice  whatever  of  the  claim  made  by  G.  for 
credit  for  dividends  said  to  be  received  by  J.  for  bank  and  insurance 
stocks. "  In  an  action  of  assumpsit  on  this  award,  it  was  in  evidence, 
that  the  subject  of  the  dividends  alluded  to  in  this  endorsement,  was 
one  of  the  matters  in  dispute,  and  one  of  the  subjects  of  the  reference — 
Hdd^  that  the  plaintiff  was  not  entitled  to  recover.  That  as  the  endorse- 
ment on  the  award  was  without  date,  it  must  be  inferred  to  have  been 

■ 

made  at  the  time  the  award  was,  and  to  have  been  intended  to  form  a 

part  of  it.  (a) 
That  therefore  the  award  was  defective  in  two  essential  particulars— 1.  In 

its  being  only  of  parcel  of  the  submission.  (&) 
2.  In  its  not  being  final  on  the  subject  of  the  submission. — Held  also,  that 

it  was  competent  in  this  action  for  the  defendant  to  give  in  evidence 

that  the  plaintiff  was  indebted  to  him  for  dividends  received  on  the 

said  bank  and  insurance  stocks. 

Appeal  from  Harford  County  Court.    This  was  an  action  of  as- 
sumpsit, founded  on  an  award  of  arbitrators  selected  by  the  parties. 

(a)  Approved  in  Canal  Co.  vs.  Archer^  9  G.  &  J.  511. 
'b)  See  Archer  vs.  Williamson,  2  H.  &  G.  62. 
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The  delendaut  below,  (uow  apiiellaut,)  pleaded  non  OHHumptiiij  and 
issue  was  Joined.  1.  At  the  trial  the  plaintiff,  (the  appellee,) 
gave  in  evidence  the  following  award,  dated  the  3d  of  July,  1822, 
and  signed  by  John  Archer  and  two  others.  ^^The  undersigned, 
acting  as  arbitrators  in  the  settlement  of  accounts  between  Abraham 
Jarrett  and  Edward  Griffith,  state  that  they  have  taken  into  con- 
sideration all  matters  which  were  laid  before  them,  in  dispute  between 
the  parties,  and  they  do  hereby  award  and  determine,  that  there  is 
due  from  the  said  Griffith  to  the  said  Jarrett  the  sum  of  three  hun- 
dred and  sixty-seven  dollars  and  eighty-five  cent«,  bearing  interest 
from  the  15th  day  of  February,  1817."  Upon  the  back  of  this  writ- 
ing was  this  endorsement:  ^'Note.  The  arbitrators  wish  it  to 
^^  *  be  understood  by  the  parties,  that  they  have  taken  no  notice 
■  *  whatever  of  the  claim  made  by  Mr.  Griffith  for  credit  for 
dividends  said  to  be  received  by  Mr.  Jarrett,  for  bank  and  insurance 
stocks.''  This  was  also  signed  by  the  arbitrators.  The  plaintiff  also 
gave  in  evidence  the  following  letter  written  to  him  by  the  defend- 
ant, and  dated  the  8th  of  July,  1822,  viz.  "  In  answer  to  yours  of 
this  morning,  I  have  to  state,  that  I  received  the  award  on  Satuixla^* 
last  from  Doctor  Archer,  and  wix>te  to  him  on  the  subject,  which 
letter  I  requested  him  to  show  to  you ;  it  was  to  inform  you  that  the 
amt.  of  the  award  would  be  paid  on  demand,  whenever  I  was  re- 
leased from  my  securityship  to  the  guardian  of  Herman  Stump.  1 
shall  beat  Bush  to-morrow,  and  the  money  will  be  paid  then,  if  the 
release  has  been  made."  The  defendant  then  gave  in  evidence  by 
Doctor  John  Archer,  one  of  the  arbitrators,  that  the  plaintiff  and 
defendant  had  submitted  to  the  arbitnitors  who  made  the  award 
above  mentioned,  all  matters  in  difference  between  them  ;  that  one 
of  the  matters  indifference  was  the  amount  of  dividends  which  the 
defendant  alleged  had  been  received  on  bank  stock,  from  the  banks 
in  Baltimore,  by  tbe  plaintiff,  on  account  of  Hannah  Stump,  who 
was  afterwards  the  wife  of  the  defendant,  which  the  defendant  in- 
sisted should  be  credited  by  the  arbitrators,  in  the  award  upon  the 
plaintiff's  account,  which  consisted  of  various  items  furnished  the 
said  Hannah,  by  the  plaintiff,  before  her  marriage  with  the  defend- 
ant, and  of  no  other  items  whatever;  that  the  dividends  would  have 
exceeded  the  amount  of  the  said  award ;  that  the  arbitrators  re- 
jected the  matter  of  the  dividends,  because  no  evidence  was  pro- 
duced before  the  arbitrators ;  but  refieiTed  the  parties  to  the  bank 
books  jn  Baltimore,  to  ascertain  the  same,  where  the  evidence  was  to 
be  procured.  And  the  defendant  further  gave  evidence,  in  explana- 
tion of  the  said  letter,  that  he,  together  with  several  others,  had 
given  security  in  the  Orphans'  Court  for  Elizabeth  Jarrett,  the  wife 
of  the  plaintiff,  as  guardian  to  William  H.  Stump ;  and  he  offered  in 
evidence  the  Iwnd  so  by  them  entered  into,  dated  the  11th  of  March, 
1817.  He  further  gave  in  evidence,  that  the  said  guardian  was,  on 
the  27th  of  August,  1822,  in  arrear  to  the  estate  of  the  said  William 
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H.  Stump,  to  the  amoiiDt  of  $9,080.07 ;  and  that  •  he  the  de-  ^ 
fendant,  aa  one  of  the  said  securities,  was  sued  for  the  same.  *  '^ 
The  defendant  then  prayed  the  Ck>nrt  to  instruct  the  jury,  upon  all 
the  evidence,  that  the  plaintiff  was  not  entitled  to  recover;  which 
direction  the  Court  [Hanson  and  Wabd,  A.  J.]  refused  to  give. 
The  defendant  excepted. 

2.  The  defendant  then  further  offered  in  evidence,  that  the  plain- 
tiff had  at  various  times  before  the  marriage  of  Hannah  Stump, 
which  took  place  in  February,  1817,  received  dividends  upon  the 
stock  in  the  banks  and  insurance  companies  of  Baltimore,  to  the 
amonnt  of  the  said  award;  and  that  those  moneys  had  never  been 
accounted  for  by  the  plaintiff;  but  this  evidence  the  Court  rejected. 
The  defendant  excepted;  and  the  verdict  and  judgment  being 
against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  at  the  last  term  l)efore  Buchanan,  C.  J., 
Maetin  and  Stephen,  J  J. 

MitcheUy  for  the  appellant,  contended,  that  the  award  was  null  and 
void,  as  it  awarded  on  part  only  of  the  matters  submitted  to  arbitra- 
tion. That  it  was  not  a  final  award  of  all  differences,  and  that  it 
was  not  mutual.  Kyd  on  Aivard8^  171,  208,  215,  216,  218,  219,  220; 
1  Cam.  Dig.  185. 

Magritder  and  E.  Johnsofi,  for  the  appellee,  cited  Chapman  vs. 
MeCann,  decided  in  this  Court  at  June  Term,  1824.     (MS.) 

Curia  adv.  vult. 

Stephen,  J.  at  this  term  delivered  the  opinion  of  the  Court. 
The  suit  in  the  Court  below  was  founded  uiK>n  an  award  made  by 
certain  referees,  in  virtue  of  a  submission  by  parol  of  all  matters  in 
difference  between  the  plaintiff'  and  defendant.    In  the  course  of 
the  trial  the  defendant  proved,  by  one  of  the  arbitrators,  that  one 
of  the  matters  in  controversy  between  the  parties,  was  the  amount 
of  certain  dividends,  alleged  by  the  defendant  to  have  been  received 
by  the  plaintiff  on  bank  stock  in  certain  banks  in  Baltimore,  on 
account  of  Hannah  Stump,  while  sole,i  but  who  aftefwards  inter- 
married with  the  •  defendant,  which  he  insisted  should  be       ^^ 
credited  to  him  in  the  award  upon  the  plaintiff's  account.       *^ 
which  consisted  of  sundry  items  furnished  the  said  Hannah,  by  the 
said  JaiTett,  before  her  marriage  with  the  defendant,  and  of  no 
other  items  whatever,  and  that  the  dividends  would  have  exceeded 
the  amount  of  the  said  award;  that  the  arbitrator  rejected  the 
matter  of  the  dividends,  because  no  evidence  was  produced  before 
them,  but  referred  the  parties  to  the  bank  books  in  Baltimore,  to 
ascertain  the  same,  where  the  evidence  was  to  be  procured.    On  the 
back  of  the  award  was  the  following  note  or  memorandum:    "Note. 
The  arbitrators  wish  it  to  be  understood  by  the  parties,  that  they  have 
taken  no  notice  whatever  of  the  claim  made  by  Mr.  Griffith  for 


60  JAMES  vs.  LAWRENCE.— 7  H.  &  J. 

credit  for  dividends  said  to  be  received  by  Mr.  Jarrett  lor  bank  and 
insarance  stocks."  This  endorsement  ban  no  date,  and  is  presumed 
to  have  been  written  at  the  same  time  the  award  was  made.  It  is 
signed  by  all  the  referees  who  signed  the  award,  and  was  no  doubt 
intended  to  be  a  part  thereof;  and  no  reason  is  perceived  in  i>oint 
of  law  why  it  should  not  have  that  effect.  Ascribing  to  it  this 
faculty  of  explaining  the  scope  and  operation  of  the  award,  it  mani- 
festly results,  as  a  necessary  legal  consequence,  that  the  award  is 
not  good  or  binding  upon  the  parties.  It  is  deficient  in  two  essen- 
tial attributes  of  a  valid  award.  It  must  not  be  of  a  parcel  only  of 
the  things  submitted.  Kyd  on  Awards^  171.  And  it  must  be  final, 
so  as  to  i)revent  any  future  litigation  on  the  subject  of  the  submis- 
sion.    Ibid,  208. 

This  Court  are  of  opinion,  that  the  Court  below  erred  in  their 
opinions  expressed  in  both  bills  of  exceptions. 

Judgment  reversed. 


James  vs.  Lawrence's  Adm'r.— June,  1826. 

In  debt  on  an  award,  the  declaration  stated,  that  certain  differences  having 
arisen  between  the  plaintiff  and  E.  L.  formerly  administratrix  of  R.  L. 
deceased,  the  plaintiff  and  E.  L.  by  consent  and  by  the  order  of  the  Or- 
phans' Court  of,  A;c.  referred  the  disputed  claim  of  the  plaintiff  against 
the  estate  of  R.  L.  to  A.,  B.  and  C.  who  were  on  the  same  day  approved 
by  said  Orphans'  Court  for  said  purpose,  and  that  the  plaintiff  and  E.  L. 
did,  with  the  consent  of  the  said  Court,  agree  to  abide  by  the  award, 

^/t        &c.   of  said  arbitrators;  that  the  arbitrators  awarded  in  writing, 

/*  *  under  such  reference,  that  E.  L.  should  pay  the  plaintiff  the 
sum  of  <£452,  with  interest,  and  costs  of  suit  thereon,  as  recovered  from 
the  said  plaintiff  by  one  P.  K.  in  Chancery,  and  that  of  this  award  the 
said  parties  had  notice.  That  E.  L.  afterwards  intermarried  with  one 
R.  B.  and  was  duly  removed  from  said  administration,  and  O.  L.  the 
defendant  appointed  administrator  of  R.  L.  in  her  place,  and  took  upon 
himself  such  administration:  yet  that  E.  L.  had  not,  nor  the  defendant, 
paid  the  plaintiff  the  said  sum  of  £452,  in  the  award  mentioned, 
although  E.  L.  while  administratrix,  and  the  defendant  since  his  ap^ 
pointment  as  administrator,  had  been  requested  to  pay,  &c.  whereby  an 
action  had  accrued  to  the  plaintiff  to  demand  of  the  defendant  the  said 
sum  of  £452.  On  demurrer  to  this  declaration  and  joinder  in  demurrer, 
the  demurrer  was  ruled  good;  and  Hdd^  that  as  the  award  was  for 
certain  costs  and  interest,  as  well  as  the  said  sum  of  £452,  it  was  not 
competent  for  the  plaintiff  to  sue  for  the  latter  sum  only. 

Held^  also,  that  as  the  declaration  stated  the  award  to  be  that  £.  L.  should 
pay  .the  amount  of  the  award  in  her  individual,  and  not  in  her  character 
as  administratrix,  it  was  not  competent  to  charge  that  amount  on  the 
defendant  as  administrator  of  R.  L.  And  also,  that  if  the  declaration 
had  alleged  the  award  to  be  that  E.  L.  should  as  administratrix  pay,  &c. 
and  if,  in  this  form  of  action  a  subequent  administrator  of  R.  L.  might 
be  liable  as  administrator  to  pay  such  debt,  the  declaration  would  not 
entitle  the  plaintiff  to  recover,  because  the  breach  laid  in  it  was  that 
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neither  E.  L.  nor  O.  L.   paid,  whereby  the  plaintiff  bad  a  right  to 
demand  the  debt  of  O.  L.  which  was  charging  him  not  as  administrator, 
butiadividually;  and  a  judgment  against  him  would  be  debonw  pro- 
prw,  which  could  not  be  admitted. 

Appeal  from  Frederick  County  Court.  Debt  on  an  award  made 
by  arbitratoi-s  appointed  in  pursuance  of  an  order  of  the  Orphans* 
Court.  To  the  declaration,  (which  is  set  out  by  the  Judge  who 
delivered  the  opinion  of  this  Court,)  there  was  a  general  demurrer, 
which  the  County  Court  sustained;  and  the  plaintiflF,  (now  appel- 
lant,) appealed  to  this  Court. 

The  cause  wtks  argued  before  Buchanan,  C.  J.,  Earle,  Martin, 
Abcher,  and  Dorset,  JJ. 

Palmer  J  for  the  appellant.  1.  The  reference  was  authorized  by 
the  Act  of  1798,  ch.  101,  sub-ch.  8,  s.  12.  An  award  may  be  good  in 
part,  and  bad  in  part.  Cromwell  vs.  Otvings,  6  H.  dt  J.  *  10. 
It  need  not  declare  that  upon  payment  of  the  money  awarded,  •  ^ 
a  release  should  be  executed.  Kyd  on  Aicards,  220  to  226;  Weed  vs. 
Ellk,  3  Caine*H  Rep.  253.  Certainty  in  the  award  to  a  common 
intent  is  sufficient.  Kyd  on  Awards^  24A ;  TomMns  vs.  Webb,  1  RolL 
Ab.  tit.  Arbitration^  (M  6.)  If  the  declaration  alleges  what  is  sub- 
stantially correct,  it  is  sufficient;  and  the  omission  to  de(;lare  for 
the  costs  in  the  Court  of  Chancery,  as  awarded,  does  not  vitiate  it. 
2  Chitty-8  Plead.  145,  (note;)  Bodsden  vs.  Harrid/^e,  2  Saund.  62, 
(note  5.)  2.  The  award  is  as  final  and  conclusive  as  a  judgment  in 
a  Court  of  law,  or  a  release;  and  the  original  cause  of  action  is 
merged  in  the  award.  3  Blk,  Com.  10.  An  action  of  debt  will  lie 
on  an  award  against  an  administrator;  and  if  he  submits  to  arbitra- 
tion, it  is  an  admission  of  a^^sets.  Worthington  vs.  Barlow^  7  T.  R. 
449;  2  Tidd's  Ft.  759;  Kyd  on  Awards^  40.  The  present  adminis- 
trator stands  in  the  situation  of  the  former  administratrix;  and  if 
the  action  could  be  maintained  against  the  former  administratrix,  it 
can  be  against  the  present  administrator. 

Taney  and  Oill^  for  the  appellee.  This  is  an  attempt  to  charge 
the  appellee,  as  administrator  de  bonis  non,  on  an  award  made  under 
a  submission  by  the  former  administratrix.  1.  Nothing  is  said  in 
the  declaration  as  to  the  interest  and  the  costs  awarded.  This  is  a 
fatal  variance  between  the  contract  declared  upon,  and  that  exhibited. 
I  2.  The  award  is  not  final.    It  is  not  a  final  juscertainment  of  the 

sum  due.    It  is  not  said  in  the  award  from  what  period  of  time  the 
interest  is  to  be  computed,  nor  does  it  state  the  amount  of  the  costs 
I  of  the  suit  it  refers  to.    3.  If  the  award  is  final,  yet  the  declaration 

i  does  not  treat  it  as  a  final  award.    There  is  no  averment  what  were 

I  the  costs  of  the  suit  referred  to.     4.  Can  an  action  of  debt  be  main- 

tained on  this  award r  The  action  on  the  case  is  intended  to  give  a 
remedy  where  the  old  form  of  action  gave  none.    5.  An  action  on 
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an  award  can  only  be  maintained  between  the  parties  to  it,  or  their 
representatives. 

^«  *  ^^  *^®  ^^^  point,  they  cited  Dilley  vs.  Polhill^  2  Stra.  923 ; 

•'^      Kyd  on  Awards,  278;  Childs  vs.  MoninSj  6  Serg.  &  Ta>w.  200; 

!  WorthingUm  vs.  Barlow,  7  T,  R.  449;  3  BlJc.  Com.  16;  Priddey  vs. 

Hendrey,  8  /Ser^.  <j&  Low?.  182;  Carnan  vs.   Turner,  6  H.  i&  J.  67;  1 
Chiity^s  Plead.  92,  104;  5irA:«  vs.  Trippet,  1  Saund.  32,  (note  2;)  ITyrf 
on  Awards,  40 ;  and  Pearson  vs.  Henry,  5  T.  R.  6. 
Mitchell^  in  reply,  cited  5  Com.  l>t(/.  <t<.  Pleader,  576,  587,  589. 

DoBSEY,  J.,  delivered  the  opinion  of  the  Court.    Joseph  James, 
the  appellant,  saed  out  of  Frederick  County  Court  against  Otho 
Lawrence,  administrator  of  Kichard  Lawrence,  a  writ  of  capitis  ad 
respondendum  in  the  usual  form.    And  on  his  appearance  to  the  writ 
the  plaintiff  declared  against  him,  as  follows:  ^'Whereas  certain 
differences  having  arisen  between  the  said  Joseph  and  a  certain 
Elizabeth  Lawrence,  formerly  administratrix  of  Eichard  Lawrence, 
deceased,  the  said  Joseph  and  Elizabeth  heretofore,  to  wit,  on  the 
twenty-first  day  of  May,  eighteen  hundred  and  eleven,  at  the  county 
aforesaid,  by  mutual  consent,  and  by  the  order  of  the  Orphans' 
Court  of  said  county,  referred  the  disputed  claim  of  the  said  Joseph, 
against  the  estate  of  the  said  Bichard  Lawrence,  to  a  certain  Abra- 
ham Crapster,  Abraham  Jones  and  John  Campbell,  who  were,  on 
the  day  and  year  aforesaid,  at  the  county  aforesaid,  approved  by  the 
Orphans'  Court  aforesaid,  for  the  purpose  aforesaid ;  and  the  said 
Joseph  and  Elizabeth,  on  the  day  and  year  aforesaid,  at  the  county 
aforesaid,  with  the  consent  and  approbation  of  the  Orphans'  Court 
aforesaid,  did  consent  to  abide  by  the  award  and  determination  of 
the  said  Abraham  Crapster,  Abraham  Jones  and  John  Campbell, 
arbitrators,  indifferently  elected,  chosen  and  named,  as  ♦  well 
•  •       by  the  mutual  consent  of  said  Joseph  and  Elizabeth,  as  by 
the  approbation  of  the  Orphans'  Court  of  the  county  aforesaid,  to 
arbitrate,  award,  determine  and  adjudge,  of  and  concerning  all,  and 
all  manner  of  actions  upon  the  disputed  claim  of  the  said  Joseph 
against  the  said  Bichard  Lawrence,  deceased,  at  any  time  thereto- 
fore had,  made  or  moved.    And  the  said  Joseph  further  saith,  that 
the  said  Abraham  Crapster,  Abraham  Jones  and  John  Campbell, 
having  taken  upon  themselves  the  burden  of  the  said  arbitration, 
did  in  due  manner  make  and  publish  their  award  in  writing,  of  and 
concerning  the  said  matters  in  difference  between  the  said  Joseph 
and  Elizabeth,  ready  to  be  delivered  to  the  said  parties  in  difference, 
or  such  of  them  as  should  desire  the  same,  and  bearing  date  the 
first  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  eleven ;  and  did  thereby  award  and  direct,  that  the  said 
Elizabeth  should  pay  to  the  said  Joseph  the  sum  of  four  hundred 
and  fifty-two  pounds  six  shillings  and  eleven  pence,  current  money, 
with  interest,  and  costs  of  suit  thereon,  as  recovered  from  the  said 
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Joseph  James  by  a  certain  Peter  Kennel,  in  the  Court  of  Chancery 
in  this  State,  as  by  the  said  award,  reference  being  thereto  had,  will 
more  fnlly  appear ;  of  which  said  award  the  said  Elizabeth  after- 
wards had  notice.  And  whereas  the  said  Elizabeth  Lawrence,  after 
the  making  of  the  award  aforesaid,  intermarried  with  a  certain 
Bobert  Bennett,  and  after  her  said  intermarriage  she  was  removed 
from  the  office  of  administratrix  of  the  estate  of  the  said  Bichard 
Lawrence,  by  the  Orphans'  Court  of  Frederick  County,  by  due  course 
of  law;  and  being  so  removed,  the  said  Otho  Lawrence  was  by  the 
Orphans'  Court  of  said  County,  on  the  twenty-eighth  day  of  July,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  fourteen, 
appointed  administrator  of  all  and  singular  the  good  and  chattels, 
rights  and  credits,  which  were  of  Bichard  Lawrence  at  the  time  of 
his  death,  as  appears  by  the  oi*der  of  the  said  Court  now  into  Court 
brought ;  and  the  said  Otho  Lawrence  took  upon  himself  the  burden 
of  the  said  administration ;  yet  the  said  Elizabeth  hath  not  at  any 
time,  nor  hath  the  said  Otho  at  any  time,  paid  to  the  said  Joseph 
the  said  sum  of  four  hundred  and  fifty-two  pounds  six  shillings  and 
eleven  pence  current  money,  in  the  said  award  mentioned,  or  any 
part  •  thereof,  although  to  pay  the  same  sum  of  money  the  ^^ 
said  Elizabeth,  while  she  continued  in  the  office  of  adminis-  *  ^ 
tratrix  as  aforesaid,  and  the  said  Otho  since  his  appointment  as 
aforesaid,  hath  often  been  requested  as  aforesaid ;  whereby  an  action 
bath  accrued  to  the  said  Joseph  to  demand  and  have  of  the  said 
Otho,  the  sum  of  four  hundred  and  fifty-two  pounds  six  shillings 
and  eleven  pence  current  money,  to  the  damage  of  the  said  Joseph 
in  the  sum  of  five  thousand  dollars  current  money;  and  therefore 
he  brings  suit,  and  so  forth."  To  which  the  defendant  demurred 
generally,  and  on  joinder  in  demurrer,  it  was  ruled  good.  The  plain- 
tiff appealed. 

Mauy  questions  were  agitated  in  the  argument  before  this  Court, 
which  it  is  unnecessary  now  to  decide.  The  award,  as  set  out  in  the 
declaration,  is,  '^  that  the  said  Elizabeth  pay  to  the  said  Joseph  the 
sum  of  four  hundered  and  fifty-two  pounds  six  shillings  and  eleven 
pence  current  money,  with  interest,  and  costs  of  suit  thereon,  as  re- 
eovered  from  the  said  Joseph  James  by  a  certain  Peter  Kennel,  in 
the  Court  of  Chancery  in  this  State."  The  amount  thus  awarded 
creates  but  a  single  debt,  and  gives  to  the  plaintiff  but  one  cause  of 
action,  which  the  law  will  not  permit  him  to  split  up  and  divide  into 
two  or  more  suits  at  his  pleasure.  The  plaintifi",  should  he  be  per- 
mitted to  recover,  the  $452  6  11  in  this  case,  may  immediately  com- 
mence an  action  for  the  interest  and  costs  thereon,  as  recovered  in  the 
Court  of  Chancery ;  thus  multiplying  litigation  in  a  way  which  the  law 
never  tolerates.  The  judgment  of  the  Court  below  is  therefore  sus- 
tainable on  this  ground.  But  suppose  this  difficulty  removed,  the 
plaintiff  is  immediately  encountered  by  others  equally  insurmount- 
able.  The  declaration  states  that  the  arbitrators  "  award  and  direct 
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that  the  said  Elizabeth  should  pay  to  the  said  Joseph,"  not  as  admin- 
istratrix or  in  her  representative  character,  but  individually.  Upon 
what  pretence  then  can  the  plaintiff  ask,  in  a  Court  of  law,  to 
charge  the  individual  debt  of  Elizabeth  upon  the  defendant  as 
administrator  of  Bichard  Lawrence?  But  grant  that  the  award 
declared  on  had  been,  that  Elizabeth  as  administratrix  should  pay, 
and  had  been  so  set  out  in  the  declaration ;  and  grant  also  that  in 
this  form  of  action  on  such  award  a  subsequent  administrator  of 
liichard  Lawrence  might  be  answerable  as  such,  still  the  plaintiff 
,y^  *  appears  not  in  Court,  in  an  attitude  which  givers  him  the 
•  "  smallest  chance  of  success.  The  breach  alleged  is,  that  neither 
Elizabeth  nor  Otho  hath  paid,  "  whereby  an  action  hath  accrue*^!  to 
the  said  plaintiff  to  have  and  demand  of  the  said  Otho  the  said  sum 
of  money,"  thus  charging  him,  not  i\H  administrator,  but  in  his  indi- 
vidual character.  If  a  judgment  were  entered  for  the  plaintiff  on 
this  declaration,  execution  must  go  against  the  body  of  the  defend- 
ant, or  de  bonis  propriis  only,  thus  making  him,  without  any  promise 
to  i)ay  a  default  on  his  part,  personally  answerable  for  a  debt,  which 
it  is  not  even  insinuated  that  he  is  bound  to  pay,  otherwise  than 
with  the  effects  of  the  deceased  which  have  come  to  his  hands.  At 
an  act  of  injustice  so  flagrant,  every  principle  of  reason,  equity  and 
law  revolts.  Jtid(fment  affirmed. 


The  State,  use  of  The  Levy  Court,  &c.  vs.  Merbyman. — .fune. 

1826. 

By  the  Acts  of  1795,  ch.  58,  aud  1798,  ch.  84,  the  Justices  of  the  Levy  Courts 
of  the  several  counties  are  authorized  and  required,  on  some  day  be- 
tween the  Ist  of  March  and  the  1st  of  October  annually,  to  meet  to 
adjust  the  ordinary  expenses  of  their  several  counties,  and  to  impose 
an  assessment  sufficient  to  defray  such  charges,  and  to  appoint  a  collec- 
tor of  the  same — Held^  that  the  power  vested  in  the  Levy  Courts  to  im- 
pose taxes  is  a  specially  delegated  power,  and  like  other  specially  dele- 
gated powers,  must  be  strictly  pursued ;  and  that  such  Court  had  no 
authority,  although  it  met  between  the  Ist  of  March  and  the  Ist  of  Oc- 
tober, to  adjourn  to  any  day  beyond  the  Ist  of  October,  for  the  purpose 
of  completing  the  levy;  and  any  tax  imposed  at  such  adjourned  meet- 
ing, was  without  authority,  and  illegal;  and  although  such  tax  was  col- 
lected by  the  collector  appointed  for  the  purpose,  yet  an  action  on  his 
bond  could  not  be  sustained  for  the  amount  so  collected,  (a) 

(a)  Approved  in  State  vs.  Dovsey^  8  6.  &  J.  90.  Distinguished  in  State  vs. 
County  Com^rs^  29  Md.  534.  Cited  as  to  the  execution  of  a  specially  dele- 
gated power  in  Polk  vs.  Rose,  25  Md.  159.  See  Ellicott  vs.  Lcnj  Court,  1  H. 
&  J.  219,  note;  State  vs.  Homer,  34  Md.  569;  Kerr  vs.  State,  3  H.  &  J.  435, 
note. 
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In  giring  judgment  on  a  demurrer  to  a  plea,  &c.  the  Court  go  to  the  first 
error,  (a) 

When  there  are  issues  in  law  and  in  fact,  and  it  appears  by  the  judgment 
on  the  former  that  the  plaintiff  has  no  cause  of  action,  it  is  not  neces- 
sary that  the  latter  should  be  tried  by  the  jury. 

Appeal  from  Baltimore  County  Court.  Debt  by  the  appellant 
against  the  appellee,  (the  defendant  in  that  Court,)  brought  upon 
the  fo]lo\dng  bond,  viz.  "  Know  all  men  by  these  presents,  that  we 
William  Merryman,  John  Merryman,  of  Benjamin,  and  Nicholas 
Merryman,  all  of  Baltimore  County,  in  the  State  of  Maryland,  are 
held  and  firmly  bound  unto  the  *  said  State  of  Maryland,  in  ^ 
the  full  and  just  sum  of  fifty-one  thousand  four  hundred  and  ^^^ 
forty-one  pounds  two  shillings  and  sixpence,  current  money  of  the 
State  of  Maryland,  to  be  paid  to  the  said  State ;  to  the  which  pay- 
ment, well  and  truly  to  be  made  and  done,  we  bind  ourselves,  our 
and  each  of  our  heirs,  firmly  by  these  presents.  Sealed  with  our 
seals,  and  dated  this  20th  day  of  December,  1811.  The  condition  of 
the  above  obligation  is  such,  that  if  the  above  bound  William  Merry- 
man, as  collector  of  the  tax  for  Baltimore  County,  shall  well  and 
faithfully  execute  his  office,  and  the  several  duties  required  of  him 
by  law,  and  shall  well  and  truly  account  for  and  pay  to  the  Justices 
of  the  Levy  Court  of  Baltimore  County,  or  their  order,  the  several 
sums  of  money  which  he  shall  receive  or  be  answerable  for  by  law, 
at  such  time  as  the  law  shall  direct,  then  the  above  obligation  to  be 
void,  else  to  be  and  remain  in  full  force  and  virtue  in  law."  The  de- 
fendant prayed  oyer  of  the  bond,  and  pleaded — 1.  That  the  Levy 
Court  of  Baltimore  County  did  not,  at  any  time  between  the  Ist  day 
of  Mareh  and  the  Ist  of  October,  1811,  adjust,  lay  or  impose,  any 
county  levy  for  Baltimore  County  aforesaid,  agreeably  to  the  provi- 
sions of  the  Act,  entitled,  ''  An  Act  for  the  establishment  and  regu- 
lation of  the  Levy  Coui-ts  in  the  several  counties  of  this  State."  2. 
General  i)erforraance,  preceded  by  an  oyer  of  the  bond.  Replication  to 
the  first  plea,  that  the  Justices  of  the  Levy  Court  f9r  Baltimore  County, 
between  the  1st  of  March  and  1st  of  October,  1811,  to  wit,  on  the 
12th  of  March,  in  the  year  aforesaid,  did  convene  and  meet  together 
at  the  Coui-t-house  in  the  City  of  Baltimore,  in  Baltimore  County 
aforesaid,  to  adjust  the  ordinary  and  necessary  expenses  of  Balti- 
more County,  including  an  allowance  for  the  poor  of  said  county, 
and  for  public  roads,  and  for  the  payment  thereof,  with  a  commission 
for  the  collection  of  the  same,  and  to  impose  an  assessment  or  rate, 
on  all  property  within  said  county,  sufficient  to  defray  the  expense 
of  sucli  county  charges,  according  to  the  Acts  of  Assembly  in  such 
cases  made  and  provided ;  and  being  so  convened  and  met  together 


(«)  See  1  Poe^a  Pldg.  60B,  and  note  citing  the  cases  in  which,  on  a  de- 
murrer^ the  Court  has  inspected  the  whole  record  and  given   judgment 
against  the  party  committing  the  first  material  error. 
5  7  H.  &  J. 
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for  the  purposes  aforesaid,  the  said  Justices  of  the  Levy  Court  did 
then  and  there  adjourn  from  time  to  time  for  the  purposes  aforesaid, 
until  the  20th  of  December,  in  the  year  aforesaid,  when  the  said  Jus- 
tices  did,  to  wit,  at  the  county  aforesaid,  ♦  adjust  the  ordinary 
^^  and  necessary  expenses  of  the  county  aforesaid,  and  did  im- 
pose an  assessment  or  rate,  ou  all  property  within  said  county,  suffi- 
cient to  defray  the  county  charges,  to  wit,  the  sum  of  £20,095  (5  3 
current  money,  to  wit,  at  the  county  aforesaid ;  of  all  which  premises 
the  said  William  then  and  there  had  notice.  To  this  replication  the 
defendant  demurred,  and  the  plaintiff  joined  in  demurrer.  Eeplica- 
tion  to  the  second  plea,  (after  protesting  that  W.  Merry  man  had  not 
performed,  &c.)  that  at  the  time  of  making  the  said  wTiting  obliga- 
tory, in  the  declaration  aforesaid  mentioned,  the  said  William  was 
appointed  collector  of  the  county  charges  and  public  assessments 
imposed  by  law  on  the  inhabitants  of  said  county,  and  duly  author- 
ized and  empowered  to  collect  and  receive  the  same ;  and  that  before 
the  jnaking  of  the  said  writing  obligatory,  to  wit,  on  the  20th  of 
December,  1811,  at  a  Levy  Court  held  at  the  City  of  Baltimore,  in 
and  for  Baltimore  County,  there  was  assessed  and  levied  by  the  Jus- 
tices of  the  Levy  Court  the  sum  of  £20,095  6  3  current  money,  upon 
the  assessable  property  in  said  county,  and  to  be  collected  and  paid 
to  the  said  Justices  of  the  Levy  Court,  or  to  their  order.  That  the 
said  William  then  being  collector  of  the  assessments  and  county 
taxes  of  the  said  county  for  the  year  1811,  thereunto  duly  authorized 
and  ap[K)iuted.  then  and  there  had  notice  that  the  said  sum  of 
£25,720  6  3  current  money,  was  assessed  and  levied  by  the  Justices 
afoi-esaid ;  and  the  said  William,  as  collector  of  the  assessment  and 
taxes  aforesaid,  w^as  then  and  there  entrusted,  authorized  and  em- 
powered, to  collect  and  receive  the  same,  to  wit,  at  the  county  afore- 
said ;  yet  the  said  William,  the  said  sum  of  current  money,  or  any  part 
thereof,  hath  not  well  and  truly  accounted  for  or  paid  to  the  said 
Justices  of  the  said  Levy  Court,  or  their  order,  but  hath  wholly  ne- 
glected and  refused  so  to  do  ^  and  this  the  said  State,  by  its  said 
attorneys,  is  ready  to  verify,  &c.  And  for  further  breach,  &c.  that 
I  by  an  Act  of  the  General  Assembly  of  Maryland,  begun  and  held  at 
the  City  of  Annapolis,  on  Monday,  the  5th  of  November,  1810,  en- 
titled, "  An  Act  authorizing  the  raising  of  a  sum  of  money  to  com- 
plete the  Court-house,  and  to  erect  a  watch-house  in  the  City  of  Bal- 
timore," it  was,  amongst  other  things,  enacted, ''  that  the  Levy  Court 
of  Baltimore  County  be  and  they  are  hereby  authorized  •  and 
^'^  required,  to  assess  and  levy  upon  the  assessable  pro|>erty  of 
said  county,  in  such  successive  annual  instalments,  any  sum  not  ex- 
ceeding 820,000  annually,  as  they  may  from  time  to  time  think 
proper,  as  well  for  the  payment  of  any  debts  or  expenses  heretofore 
contracted  or  incurred,  as  for  the  raising  such  sums  as  may  be  here- 
after necessary  for  the  finishing  and  completing  the  new  Court-house 
in  the  City  of  Baltimore;  the  first  instalment  to  be  assessed  by  the 
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said  Court  at  their  first  session  after  the  i)iissage  of  the  said  Act  for 
the  |)ur[K)se  of  laying  the  county  levy,  and  the  same  to  be  collected 
by  the  collector  of  said  county."  That  after  the  passing  of  the  said 
Act,  and  before  the  making  of  the  said  \?riting  obligatory,  at  a  Levy 
€oart  held  next  after  the  passing  of  said  Act  for  the  purpose  of  lay- 
ing the  county  lev^^,  to  wit,  at  a  Levy  Court  held  at  the  ( 'ity  of  Bal- 
timore, in  and  for  Baltimore  County  aforesaid,  on  the  20th  of  Decem- 
ber, 1811,  there  was  assessed  and  levied,  for  the  purposes  in  the  said 
Act  mentioned,  as  before  stated,  by  the  Justices  of  the  Levy  Court 
for  Baltimore  County  aforesaid,  the  sum  of  £5,G25  current  money, 
to  be  collected  from  the  assessable  property  of  said  county,  pursuant 
to  the  directions  of  the  said  Act.  That  at  the  time  of  making  the 
said  writing  obligatory,  the  said  William  was  duly  authorized  to  col- 
Ject  the  assessment  and  county  taxes  of  said  county  for  the  year  1811, 
and  then  and  there  had  notice  that  the  said  sum  of  £5,025  current 
money,  was  assessed  and  levied  by  the  said  Justices  for  the  purposes 
aforesaid ;  and  the  said  William,  as  the  collector  of  the  assessments 
and  taxes  as  aforesaid,  was  then  and  there,  by  virtue  of  the  Act  of 
Assembly  aforesaid,  authorized  and  empowered  to  collect  and  receive 
the  said  sum  of  money  last  mentioned,  to  wit,  at  the  county  afore- 
said ;  yet  the  said  William,  the  said  sum  of  cniTent  money,  or  any 
part  thereof,*  hath  not  well  and  truly  accounted  for  and  paid,  &c. 
The  defendant  rejoined  to  the  second  replication — that  as  to  the 
first  breach  in  the  said  replication  alleged,  as  consists  in  not  account- 
ing for  and  paying  to  the  Justices  of  the  Levy  Court  as  aforesaid, 
or  their  order,  the  sum  of  £20,095  6  3,  stated  to  have  been  assessed 
and  levied  by  the  said  Justices  of  the  Levy  Court  upon  the  assessa- 
ble property  of  said  county,  that  said  State  its  action  aforesaid 
thereof  against  him  ought  not  to  have  and  maintain ;  because  he 
saith  that  he  the  said  William,  •  the  said  sum  of  £20,095  6  3,  ^^ 
to  them  the  said  Justices  of  the  Levy  Court,  or  their  order,  "•* 
before  the  impetration  of  the  original  writ  in  this  action,  did  well 
and  truly  account  for  and  pay  over,  to  wit,  at  the  county  aforesaid; 
and  of  this  he  puts  himself  upon  the  country,  &c.  Issue  joined. 
And  as  to  so  much  of  the  second  breach,  in  said  replication  alleged, 
as  consists  in  not  accounting  for  and  paying  to  the  said  Justices  of 
the  Levy  Court,  or  their  order,  of  the  sum  of  £3,750,  part  of  the  said 
sum  of  £5,625,  so  as  aforesaid  stated  to  have  been  nssessed  and 
levied  by  the  said  Justices  of  the  Levy  Court  upon  t  he  assessable 
property  of  said  county,  that  the  said  William,  the  said  sum  of 
£3,750,  to  them  the  said  Justices  of  the  Levy  Court,  or  their  order, 
before  the  impetration  of  the  original  writ  in  this  action,  did  well 
and  truly  account  for  and  pay ;  and  of  this  he  puts  himself  upon  the 
country,  &c.  Issue  joined.  And  as  to  so  much  of  the  said  second 
breach,  as  consists  in  not  paying  to  said  Justices  of  the  Levy  Court, 
or  their  order,  the  sum  of  £1,875,  the  residue  of  said  sum  of  £5,965, 
«o  as  aforesaid  suggested  to  have  been  levied  by  the  said  Justices  of 
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the  Levy  Court  upon  the  assessable  property  of  said  county,  that 
the  said  Justices  of  the  Lew  Court  did  not,  at  a  Lew  Court  held 
for  the  purpose  of  laying  the  county  levy  next  after  the  passing  of 
the  said  Act  of  Assembly-,  entitled,  "  An  Act  authorizing  the  rais- 
ing of  a  sum  of  money  to  complete  the  Court-house  and  erect  a 
watch-house  in  the  Cit>'  of  Baltimore,''  assess  and  levy  the  said  aura 
of  £5,(>2i>  current  money,  upon  the  assessable  property  of  Baltimore 
(bounty ;  nnd  this  he  is  ready  to  verify,  &c.  There  was  a  general 
demurrer  by  the  plaintiff  to  the  rejoinder  to  that  part  of  the  second 
breach  alleged  in  the  replication  as  last  above  mentioned,  and  joinder 
in  demurrer.  The  County  Court  sustained  the  demurrer  to  the  repli- 
cation to  the  first  plea,  and  overruled  the  demurrer  to  the  rejoinder 
to  the  latter  part  of  the  second  breach  alleged  in  the  replication  to 
the  second  plea ;  and  rendered  judgment  to  the  defendant ;  and  the 
plaintifi'  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Archer,^ 
and  DoBSEY,  JJ. 
Heath  and  R.  Johnson,  for  the  appellant,  contended — 1.  That  for 

the  purpose  of  assessing  and  levying  the  county  tax,  ♦  it  was 
^^  sufficient  for  the  Levy  Court  to  convene  between  the  1st  of 
March  and  the  Ist  of  October,  and  proceed  with  the  business  eu- 
trust4)d  to  it ;  and  that  having  so  done,  they  had  the  power  to  ad- 
journ from  time  to  time,  until  the  20th  of  December,  and  then  to  lay 
the  assessment  or  levy.  2.  That  the  Levy  Court,  so  convening  in 
March,  and  having  the  power  or  right  to  adjourn  from  time  to  time, 
and  having  adjourned  from  time  to  time  to  the  20th  of  December. 
1811,  and  then  imposed  the  sum  of  i>5,625,  upon  the  county  for  com- 
pleting the  new  Court-house,  substantially  complied  with  the  provi- 
sions of  the  Act  of  1810,  ch.  168.  3.  That  the  Court  below  erred  iu 
taking  the  decision  of  the  issues  in  fact  from  the  jury,  and  in  decid- 
ing them  itself.  They  referred  to  the  Acts  of  1704,  ch.  53,  s.'l,  9. 
and  ch.  10,  s.  3;  and  1798,  ch.  34,  s.  5 ;  and  contended,  that  the  cases 
of  Ellicott  vs.  The  Levy  Courts  i  H.dt  J.  30 ;  Quynn  vs.  The  State,  Ibi(h 
359,  did  not  affect  this  case. 

Williams,  (District  Attorney  of  U.  S.)  and  Mitchell,  for  the  appel- 
lee. There  were  four  issues  in  this  case,  two  of  law,  and  two  in  fact. 
The  issues  in  fact  were  not  noticed  by  the  Court,  nor  was  it  necessary 
to  notice  them,  the  whole  ground  having  been  disposed  of  by  the  de- 
cision on  the  issues  in  law.  Laice  vs.  Kiruj,  1  Sound,  80,  {note  1;) 
(VBrien  vs.  Hardy,  \^  H.  i&  J.  434;  Chapman  vs.  Dixon,  4  H.  &!, 

527;  1  ChittfH  Plead.  647.  They  cx)n tended— •♦  1.  That  the  iv- 
^^  plication  were  defective  in  not  averring  that  tlie  defendant 
was  appointed  collector  of  the  county,  that  he  accepted,  took  the 
oaths,  and  j;ave  bond  as  required  bylaw.  2.  The  bond  was  defec- 
tive in  not  being,  according  to  the  formula  i>rescribed  by  the  Act  of 
1794,  ch.  53,  and  in  being  more  than  double  the  amount  of  the  assess- 
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ment  imposed  and  to  be  collected.  3.  That  it  wa^s  a  joiirt  and  not  a 
several  bond.  It  was  joint  as  to  the  obligors,  but  several  as  to  their 
heirs ;  and  the  action  is  brought  in  severalty  against  one  of  the 
obligors.  Gordon  vs.  Atistin^  4  T.  E.  611;  South  vs.  Tanner j  d- 
JoneSy  2  Taunt  254.  The  demurrer  of  the  defendant  to  the  first  re- 
plication extends  to  this  defect  of  suing  a  Joint  as  a  several  bond. 
4.  The  demurrer  to  the  first  replication  is  rightly  decided  in  favor  of 
the  defendant,  because  the  Act  of  1794,  ch.53,  s.  1,  requires  that  the 
levy  should  be  completed  between  the  1st  of  March  and  the  1st  of 
October  in  the  year.  Ellicott  vs.  The  Levy  Courts  1  H.  d^  J.  359; 
Quynn  vs.  llie  State,  Ibid,  36.  The  Acts  of  1794,  ch.  10,  and  1793, 
ch.  43,  have  nothing  to  do  with  the  question,  those  Acts  having  been 
repealed  by  that  of  1794,  ch.  53,  It  was  necessary  that  the  Levy 
Conrt  should  complete  the  duties  imposed  on  them  before  the  montlt 
of  November,  a»,  under  the  Constitution,  new  justices  might  then  bo 
appointed.  The  authority  of  the  Court  was  a  special  one,  and  ought 
to  have  been  strictly  pursued.     Ken*  vs.  The  State,  3  B,  dt  J.  660. 

*  The  second  breach  in  the  replication  to  the  plea  of  per- 
formance  was  insufficient,  as  there  was  no  averment  that  the  ^^ 
object  of  the  assessment  was  that  required  by  the  Act  of  1810,  ch. 
168,  which  was  an  extraordinary  assessment,  and  not  required  by 
the  Act  of  1794,  ch.  53.  It  was  a  special  power  delegated  to  the 
Levy  Court,  which  ought  to  have  been  strictly  pursued.  That  such 
averments  were  necessary,  they  referred  to  5  Bac.  Ab.  tit.  Obligation, 
172;  Comwallis  vs.  Savery,  2  Burr.  773;  Lord  Arlington  vs.  Merricke^ 
3  Saund.  411,  (note;)  Shun/,  vs.  Farrington^l  Bos.  &  Pull.  6^0;  1 
Chitty^s  Plead.  398.  The  bond  is  not  exactly  in  double  the  amount  of 
the  sum  levied.  Smith  vs.  Jansen,  8  Johns.  Rep.  111.  The  rejoinder 
to  the  second  replication  is  payment  in  part,  and  no  legal  levy  as  to 
the  residue.  This  is  partly  a  question  of  fact,  and  partly  a  question 
of  law ;  and  may  be  pleaded  as  two  distinct  facts.  If  the  matter  is 
badly  ])leaded  as  to  the  fact,  but  is  good  as  to  the  residue,  and  the 
■demurrer  goes  to  the  whole,  it  cures  the  defect  as  to  the  fact  pleaded. 
Instead  of  demurring  to  the  whole,  the  plaintiff  should  have  taken 
issue  on  that  part  ns  to  the  fact,  and  demurred  to  the  residue.  5 
Com.  Big.  tit.  Pleader,  (C.  85,)  378,  pi  2;  Ibid,  {(J.  32;)  Co.  Utt.  304; 
1  ChiUy^s  Plead.  260 ;  Pinkney  vs.  The  Inhabitants  of,  dtc.  3  Saund. 
370,  380.  No  action  of  debt  could  be  brought  on  the  bond 
*  against  the  defendant  alone.  There  should  have  been  a  joint  ^  • 
mre  facias  on  the  bond  against  the  principal  and  sureties,  and  not 
an  action  of  debt,  as  directed  by  the  Act  of  1794,  ch.  53,  s.  2,  like  a 
ficire facias  on  a  loan  office  bond,  as  directed  by  the  Acts  of  1769,  ch. 
14,  s.  12,  13;  1773,  ch.  20,  s.  9,  10  ;  1780,  ch.  24;  1781,  ch.  23;  1784, 
ch.  55;  and  1785,  ch.  83,  s.  11;  ch.  74,  s.  6.  Here  was  a  new  power 
created — a  new  tribunal  erected  upon  a  new  subject-matter,  with  ex- 
clusive authority  to  proceed  in  a  particular  form  of  action.  No  other 
mode  can  be  adopted  than  the  one  prescribed.    In  the  case  of  heirs 
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und  devisees  under  the.  statute  of  W.  &  M.  cb.  14,  as  that  statute 
directs  heirs  to  be  joined,  in  debt  on  bond,  it  is  necessary  both  in  law 
and  equity.  Gawler  vs*  Wade^  1  F.  Ww*.  90;  Wilson  v^.  Knubelyj 
7  East,  128;  1  Chitty^s  Plead.  39,  40;  2  Chittfs  Plead.  160,  (note;) 
Jefferson  vs.  Morton^  2  Saun/h  7,  (note  4;)  Bac.  Ah.  tit.  Heir,  (F;) 
Vin.  Ah.  tit.  Heirs  d;  Devisees,  (Z;)  Warren  vs.  Stawell^  2  Atl\  125. 
But  whether  it  be  an  action  of  debt  or  a  scire  fa^ia^,  it  must  be 
jointly  against  the  principal  and  sureties.  Cabell  vs.  Vaughan,,  I 
/Saund.  291,  (note  4.)  The  time  of  meeting  of  the  Levy  Court  is 
stated  in  the  second  replication  to  be  in  December,  and  nothing  is 
said  about  an  adjournment  of  the  Court.  If  the  time  was  material 
at  all,  then  the  meeting,  as  here  stated,  was  not  at  the  period  pre- 
scribed bylaw.  October  1780,  ch.  26;  1790,  ch.  33.  8.2,9;  1791, 
ch.  61;  1793,  ch.  40;  1794,  ch.  10.  The  last  Act,  section  3,  is  re- 
stricted in  the  preamble  to  particular  counties.  Fisher  vs.  Blight,  2 
Cranchj  400;  6  Bac.  Ab.  381.  Where  time  is  prescribed  it  must  be 
adhered  to.  The  day  is  material.  The  King  vs.  The  Mayor  and  Bur- 
gesses of  Tregony,  8  Mod.  Ill,  112 ;  The  King  vs.  The  Commissionern 
of  Sewers,  dec.  2  Ld.  Raym.  1479 ;  S.  C.  2  Stra.  763 ;  Doe  vs.  Milborne, 
2  T.  R.  721 ;  Taylor  vs.  Horde,  1  Burr.  60;  0  Com.  Dig.  tit.  Power,  (C^ 
6,)  (jB.  3;)  Rex  vs.  The  Inhabitants  of  PolsUd,  2  Stra.  1263;  Rex  vs. 
Fisher,  lb.  865;  Bex  vs.  Inhabitants  of  Haughton,  1  Stra.  83;  4  Com. 
Dig.  672 ;  DaJcin^s  Case,  3  Saund.  291.  The  levy  lists  are  to  be  trans- 
mitted to  the  General  Assembly  in  November,  which  shows  that  the- 
levy  must  be  completed  before  Noveml)er. 

♦  Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  By 
^^  the  first  section  of  the  Act  of  1794,  ch.  53,  and  the  third  sec- 
tion of  the  Act  of  1798,  ch.  34,  the  Justices  of  the  Levy  Courts  of 
tiie  several  counties  of  the  State,  are  "authorized  and  required,  on 
some  day  between  the  first  of  March,  and  the  first  of  Octol)er  annu- 
ally, to  meet  at  the  Court-house  of  their  respective  counties,  to 
a<ljust  the  ordinary  and  necessary  expenses  of  their  several  counties, 
ike.  and  to  impose  an  assessment,  &c.  sufficient  to  defray  such 
charges;"  "and  to  appoint  a  person  or  pei'sons  to  collect  the  same.'' 
And  by  the  first  section  of  the  Act  of  1810,  ch.  168,  the  Levy  Court 
of  Baltimore  County,  was  authorized  and  required  to  assess  and 
levy,  in  successive  annual  instalments,  not  exceeding  twenty  thou- 
sand dollars  annually,  such  sum  as  should  be  necessary,  among  other 
things,  for  completing  the  new  Court-house  in  the  City  of  Baltimore; 
"  the  fii"st  instalment  to  be  assessed  at  their  first  session  (after  the 
passage  of  that  Act,)  for  the  purpose  of  laying  the  county  levy,  and 
to  be  collected  by  the  collector  of  the  county." 

William  Merryman,  the  defendant,  was  appointed  by  the  Lev^- 
Court  collector  of  the  taxes  for  Baltimore  County,  and  on  the  twen- 
tieth of  December,  in  the  year  1811,  gave  his  bond  to  the  State  as 
such,  on  which  bond  this  suit  was  instituted.    After  craving  aiul 
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obtaining  oyer  of  the  bond,  he  pleaded,  1st.  That  the  Levy  Court  of 
Baltimore  County  did  not,  at  any  time  between  the  first  of  March 
and  the  first  of  October,  in  the  year  1811,  impose  any  county  levy 
for  Baltimore  County,  agreeably  to  the  provisions  of  the  Act  of  1794, 
ch.  53.  And  2d.  General  performance.  The  replication  to  the  first 
plea  alleges,  that  the  Justices  of  the  Levy  Court  of  Baltimore  County 
did  meet  at  the  Court-house  in  the  City  of  Baltimore;  between  the 
1st  or  March  and  the  1st  of  October,  in  the  year  1811,  to  wit,  on  the 
12tb  of  March,  to  adjust  the  ordinary  and  necessary  expenses  of 
Baltimore  County,  &c.  acxx)rding  to  the  Acts  of  Assembly,  &c.  and 
for  that  purjwse  adjourned  from  time  to  time,  until  the  20th  of 
December,  1811,  when  they  adjusted  the  ordinary  and  necessary 
expenses  of  the  county,  &c.  and  imposed  a  tax  sufficient  to  defray 
the  county  charges  of  £20,095  6  3,  of  which  the  defendant  had 
notice,  &c.  To  which  there  was  a  demurrer  by  the  defendant,  and 
joinder  in  demurrer.  ' 

•  The  replication  to  the  second  plea,  (the  plea  of  perform- 
ance,)  alleges — First.  That  at  the  time  of  executing  the  bond,  ^•^ 
the  defendant  was  api)ointed  collector  of  the  county  charges  of 
Baltimore  County  ;  and  that  before  the  making  of  the  bond,  to  wit, 
on  the  20th  of  December,  1811,  at  a  Levy  Court  held  in  the  City  of 
Baltimore,  there  wa«  assessed  and  levied,  &c.  the  sum  of  £20,095  6  3, 
to  be  collected  and  paid  to  the  Justices  of  the  Levy  Court,  or  their 
order,  of  which  the  defendant  had  notice,  and  which,  as  collector  of 
the  taxes,  he  was  duly  entrusted  and  empowered  to  collect;  and 
assigns  for  breach,  that  he  has  not  well  and  truly  accounted  for  or 
paid  to  the  Justices  of  the  Levy  Court,  or  their  order,  the  said  sum 
of  money,  or  any  part  thereof,  &c.  And  secondly — After  reciting 
so  much  of  the  Act  of  1810,  ch.  168,  as  authorizes  and  requires  the 
Levy  Court  of  Baltimore  County  to  impose  a  tax  for  completing 
the  new  Court-house,  alleges,  that  before  the  making  of  the  bond, 
at  a  Levy  Court  hehl  for  the  purpase  of  laying  the  county  tax,  &c. 
next  after  the  passing  of  that  Act,  to  wit,  on  the  20th  of  December, 
1811,  there  wa«  assessed  and  levied,  for  the  purposes  mentioned  in 
that  Act,  the  sum  of  £5,G25,  of  which  the  defendant  had  notice; 
that  he  was,  at  the  time  of  making  the  bond,  duly  authorized  to 
collect  the  county  taxes;  and  that  as  collector  of  the  county  taxes 
be  was  authorized  and  entrusted  to  collect  the  tax  imposed  in  virtue 
of  the  Act  of  1810,  ch.  168;  and  assigns  for  further  breach,  that  he 
has  not  well  and  truly  accounted  for  and  paid  to  the  Justices  of  the 
Levy  Court,  or  their  order,  the  last  mentioned  tax,  or  any  part 
thereof,  &c.  Issue  wa«  joined  on  the  first  breach  assigned  in  the 
replication  to  the  plea  of  performance;  and  as  to  the  second  breach, 
the  defendant  rejoined  payment  of  a  part  of  the  sum  of  £5,025, 
alleged  to  have  been  assessed  and  levied,  &c.  and  as  to  the  residue 
of  that  sum,  that  the  Justices  of  the  Levy  Court  did  not,  at  a  Levy 
Court  held  for  the  purpose  of  laying  the  county  levy,  next  after  the 
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passage  of  the  Act  of  1810,  eh.  1G8,  assess  and  levy  the  said  sum  of 
£5,625,  &c.  to  which  there  was  a  demurrer,  and  joinder  in  demurrer. 

The  judgment  of  the  Court  below  was  against  the  plaintiff,  the 
appellant  here;  and  the  material  question  presented  for  considera- 

^  tion  is,  whether  the  Justices  of  the  Levy  Court  of  *  Baltimore 
"^  County  could  legally,  and  w^ithin  the  scope  of  their  authority, 
impose  a  tax  either  for  defraying  the  ordinary  expenses  of  the 
county,  or  lor  completing  the  Court-house,  at  any  time  except  be- 
tween the  first  day  of  March,  and  the  first  day  of  October  annually  f 
It  has  been  urged  in  argument,  that  independent  of  the  necessity  of 
the  thing,  the  fifth  section  of  the  Act  of  1798,  ch.  34,  which  entitles 
each  of  the  Justices  of  the  Levy  Court  to  a  compensation  for  his 
services,  "for  every  day  he  shall  attend  to  the  duties  of  his  office," 
clearly  recognizes  their  power  to  adjourn  from  day  to  day;  and  that 
express  authority  is  given  by  the  third  section  of  the  Act  of  1794, 
ch.  10,  to  the  Justices  of  the  Levy  Courts  throughout  the  State,  to 
adjourn  their  respective  Courts  from  time  to  time,  at  their  discre- 
tion, for  the  purjwse  of  laying  the  levy ;  and  therefore,  that  they 
are  not  bound  by  the  Act  of  1794,  ch.  53,  to  make  the  levy  between 
the  1st  of  March  and  the  1st  of  October,  but  uiay  adjourn  to  any 
time  beyond  the  1st  of  October  for  that  purpose.  It  cannot  be 
doubted  that  the  respective  Levy  Courts  may  be  adjourned  from 
day  to  day;  and  it  may  also  be  admitted,  that  the  enacting  clause 
of  the  third  section  of  the  Act  of  1794,  ch.  10,  authorizing,  iu 
the  language  of  that  clause,  "the  Justices  of  the  Levy  Courts  of 
the  several  counties  of  this  State  to  adjourn  their  respective  Courts 
from  time  to  time,  for  the  purpose  of  laying  the  levy,  as  they  may 
think  necessary,"  does  extend  to  the  Levy  Courts  of  all  the  counties 
in  tiie  State,  though  the  preamble  relates  only  to  particular  counties; 
yet  that  does  not  obviate  the  objection  to  the  proceedings  of  the 
Levy  Court  of  Baltimore  County,  as  exhibited  in  the  pleadings  in 
this  cause.  Before  the  Act  of  1794,  ch.  53,  particular  times  wei'e 
fixed  by  law  for  the  meeting  of  the  Justices  of  the  Levy  Courts  of 
the  several  counties,  but  there  was  no  time  prescribed  within  which 
the  levies  were  to  be  made;  and  supposing  the  enacting  clause  of 
the  third  section  of  the  Act  of  1794,  ch.  10,  to  extend  to  all  the 
counties  in  the  State,  they  might,  in  their  discretion,  hav^e  adjourned 
from  time  to  time,  to  any  time  within  the  year,  there  being  no  other 
limit.  But  it  was  thought  necessary  by  the  Legislature  to  make  an 
alteration  in  this  respect;  and  accordingly  by  the  Act  of  1794,  eh. 
53,  the  Levy  Courts  of  the  respective  counties  of  the  State  are 
required  to  meet,  in  the  words  of  the  law,  "on  some  day  between 
•  the  first  day  of  March  and  the  first  day  of  October  annually, 
"*  to  adjust  the  ordinary  and  necessary  ex{)enses  of  their  res|)e^'- 
tive  counties,  and  to  impose  an  assessment,"  &c.  If  it  was  not  the 
intention  of  the  Legislature  that  the  assessment  should  be  imposed 
before  the  1st  of  Octol>er,  it  was  unnecessary  to  restrict  the  meeting 
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for  that  pnipase  within  those  limits,  and  would  have  been  sufiQcient 
to  direct  the  meeting  to  be  on  some  day  alter  the  first  of  March, 
leanng  the  Levy  Courts  at  large  to  adjoncn,  in  their  discretion,  to 
an  J  time  within  the  year,  as  before,  if  such  discretionary  power  was 
lueaot  to  be  vested ;  but  the  confining  the  meeting  to  impose  the 
iusse^ment  to  a  time  between  the  Hrst  of  March  and  the  first  of 
October,  shews  it  to  have  been  the  intention  of  the  Legislature, 
that  it  should  not  be  imposed  after  the  first  of  0(;tober,  and  restrains 
the  iH)wer  of  adjournment  beyond  that  time,  which  before  had  no 
limit  within  the  year.  No  other  construction  can  well  be  given  to 
that  Act.  The  space  between  the  fii-st  i)f  March  anwl  the  first  of 
October  annually,  is  the  time  allotted  to  the  Justices  of  the  several 
Levy  Courts  for  imposing  the  ros[)ective  levies,  and  they  are  not 
authorized  to  meet  for  that  purpose  at  any  time  after  the  first  of 
October;  but  the  meeting,  whether  by  adjournment  or  otherwise,  at 
which  the  assessment  is  imi>osed,  is  required  to  be  within  the  limits 
so  prescribed,  with  no  other  restriction,  or  any  power  of  adjourn- 
ment, that  may  have  before  existed,  than  the  merely  confining  the 
exercise  of  it  within  those  limits.  The  latitude  allowed  between  the 
first  of  March  and  the  fii'st  of  October,  assists  in  showing  the  inten- 
tion of  the  Legislature,  and  the  restricting  the  authority  to  impose 
the  assessment,  to  the  first  of  October,  was  necessary  for  the  pur- 
j)Ose  of  giving  time  to  the  collectors  to  make  their  collections. 

The  power  vested  in  the  Levy  Courts  to  impose  taxes,  is  a  specially 
tlelegated  power,  and  like  other  specially  delegated  powers,  must  be 
strictly  pursued ;  which  does  not  appear  to  have  been  done  in  this 
case.  The  replication  to  the  firat  plea  alleges,  that  the  Justices  of 
the  Levy  Court  of  Baltimore  County  met  on  the  12th  of  March, 
1811,  adjourned  from  time  to  time  until  the  20th  of  December,  1811, 
when  they  imposed  the  tax  to  defray  the  ordinary  county  charges; 
which  adjournment  to  the  20th  of  December,  and  meeting  of  the 
Levy  Court  on  that  day,  •  being  both  without  authority,  the 
imiK)sing  the  tax  was  illegal,  and  the  replication  shows  no  "'^ 
cause  of  action  in  the  appellant;  the  demurrer  therefore  was  prop- 
erly sustained. 

As  to  the  replication  to  the  plea  of  i>erformance,  the  allegation, 
both  as  i-espects  the  imposing  the  tax,  which  is  stated  to  have  been 
laid  for  defraying  the  ordinary  county  charges,  and  the  tax  for  com- 
pleting the  Court-house  is,  that  it  was  done  at  a  Levy  Court  held 
on  the  20th  of  December,  1811,  without  stating  it  to  be  by  adjourn- 
ment, or  that  there  had  been  any  meeting  lor  that  purpose,  by  the 
Justices  of  the  Levy  Court,  between  the  1st  of  March  and  the  1st 
ol'  October.  And  as  it  is  perfectly  clear,  that  the  Justices  of  the 
Levy  Court  had  no  authority  to  meet  for  the  first  time,  for  the  pur- 
pose of  imposing  the  county  levy  on  the  20th  of  December,  or  at  any 
time  after  the  1st  of  October,  their  proceedings,  as  set  out  in  that 
replication,  were  wholly  illegal.    The  replication,  therefore,  shows 
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no  suficient  cause  of  action ;  and  as  the  demurrer  to  the  rejoinder 
carried  the  Court  up  to  the  first  defect,  the  demurrer  was  properly 
determined  in  favor  of  the  defendant,  no  matter  how  defective  the 
rejoinder  may  be. 

There  is  nothing  in  the  objection,  that  the  issues  in  fact  were 
taken  from  the  jury,  and  decided  by  the  Court;  the  demurrers  being 
determined  in  favor  of  the  defendant,  and  it  appearing  upon  the 
whole  that  the  plaintiff  had  no  cause  of  action,  the  Court  did  right 
in  giving  judgment  for  the  defendant. 

There  were  several  questions  raised  in  argument  on  points  of  spe- 
cial pleadings,  which,  under  the  view  that  has  been  taken  of  the  case, 
it  is  not  thought  necei^sary  to  examine.  Judgment  affirmed. 


Clopper's  Adm'r  r«.  The  Union  Bank  of  Maryland. — •June, 

1826. 

The  execution  of  a  mortgage,  by  an  accooimodation  endorser  to  the  holder, 
to  secure  the  payment  of  a  promissory  note,  does  not  extinguish  the 
note  in  relation  to  any  of  the  parties  to  it.  (a) 

Where  a  promissory  note  was  drawn  by  C.  in  favor  of  P.  and  by  him  en- 
dorsed to  the  holder,  and  P.  after  the  note  fell  due,  gave  the  holder  his 
own  note  for  the  debt — Held^  that  the  first  note  was  not  extinguished, 
unless  the  last  was  received  by  the  holder,  in  substitution  and  in  satis- 
faction of  the  first.  (&) 

^^       *  Giving  time  to  the  endorser  of  a  promissory  note,  drawn  and  nego- 
"*'  tiated,  with  the  knowledge  of  the  holder,  for  the  accommodation 

of  the  endorser,  will  not  discharge  the  maker.  In  relation  to  the  effect 
of  giving  time  in  cases  of  notes  and  bills  of  exchange,  there  is  no  dis- 
tinction between  real  and  accommodation  paper,  (o) 


(a)  In  Brengle  vs.  Bushey^  40  Md.  141,  where  the  maker  of  a  note,  after 
its  maturity,  executed  to  the  payee  a  mortgage  of  real  estate  to  secure  the 
payment  of  a  certain  sum  of  money,  the  amount  of  the  note  being  included 
and  referred  to  as  secured  by  note,  and  the  mortgage  contained  a  covenant 
on  the  part  of  the  mortgagor  to  pay  the  money  on  a  certain  day,  but  no 
provision  that  the  right  of  action  on  the  note  should  be  suspended,  it  was 
held  that  the  acceptance  of  the  mortgage,  which  was  merely  additional  or 
collateral  security,  did  not  extinguish  or  suspend  the  remedy  on  the  note, 
and  that  the  liability  of  the  surety  thereon  was  not  discharged, 

(b)  Approved  in  Petei*  vs.  Beverly,  10  Peters,  568.  See  Tn'sler  vs.  WUliani' 
son,  4  H.  &  McH.  147,  note^  and  Ins,  Co.  vs.  Smithy  6  H.  &  J.  141,  note, 

ic)  Approved  in  Yates  vs.  Donaldson,  5  Md.  400.  It  was  there  held  that  it 
is  no  defence  to  an  action  against  one  of  two  makers  of  a  note,  that  he 
made  it  as  surety  for  another,  and  for  his  accommodation,  which  fact  was 
known  at  the  time  to  the  payee,  the  plaintiff,  and  that  after  it  became  due 
the  plaintiff  gave  time  to  the  other  maker  without  the  defendant's  consent. 
Also,  that  the  maker  of  an  accommodation  note  is  liable  to  the  holder 
although  the  latter  knew  at  the  time  the  note  was  made  that  it  was  for  the 
accommodation  of  the  endorser,  and  that  giving  time  to  the  endorser  does 
not  discharge  the  maker.     But  the  Ck>urt  says,  in  the  case  in  the  text,  that 
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A  drawer  who  has  no  effects  in  the  hands  of  the  drawee,  and  has  no  reason 
to  expect  the  bill  will  be  paid  at  maturity,  is  not  entitled  to  notice,  (a) 

A  covenant  not  to  sue  generally,  without  any  limitation  as  to  time,  is  in 
law  a  release,  and  may  be  pleaded  as  such,  but  a  covenant  not  to  sue 
for  a  limited  period,  cannot  be  pleaded  in  suspension  of  a  creditor's 
action;  but  if  he  sues  upon  it,  the  debtor's  remedy  is  an  action  upon 
the  covenant.  But  this  latter  doctrine  does  not  extend  to  actions  of 
assumpsit;  and  therefore,  where  the  holder  of  a  note,  in  consideration 
that  the  accommodated  endorser,  would  give  him  a  mortgage  to  secure 
its  payment,  stipulated  that  he  would  not,  for  a  definite  period,  sue  the 
maker,  and  suit  was  brought  against  the  maker  before  that  period  had 
passed,  it  was  held  that  it  could  not  be  maintained,  though  the  maker 
was  no  party  to  such  stipulation,  (b) 

Appeal  from  Baltimore  County  Court.  Assumpsit  brought  on  the 
9th  of  March,  1820,  by  the  appellees,  the  plaintiff's  in  the  Court 
below,  against  the  appellant's  intestate.  The  declaration  contained 
two  coantfi — one  on  a  promissory  note  drawn  on  the  23d  of  June, 
1819,  by  Clopper,  in  favor  of  Isaac  Phillips  &  Co.  for  13,000,  payable 
sixty  days  after  the  date,  and  endorsed  by  Phillips  &  Co.  to  the 
plaintiffs.  .  The  other  for  money  lent-  and  advanc>ed.  The  defend- 
ant pleaded  non  assump»ity  and  issue  was  joined. 

if  the  holder  grant  indulgence  to  the  drawer  or  acceptor,  he  cannot  after- 
wards proceed  against  the  endorser,  the  acceptor  being  the  principal  debtor. 
Any  dealing  by  the  creditor  with  the  principal  debtor,  w^hereby  the  contract 
is  varied,  releases  the  surety.  Clagett  vs.  SalTnon^  5  G.  &  J.  314;  Oeorge  vs. 
Andrews,  60  Md.  84.     Cf.  Bank  of  U.  S.  vs.  Hatch,  6  Peters,  250. 

[a]  Affirmed  in  Orear  vs.  McDonald,  9  Gill,  356,  and  Norris  vs.  Despard, 
38  Md.  491. 

i&)  In  Reed  vs.  Stoddard^  100  Mass.  425,  the  holder  of  an  unpaid  promis> 
sory  note  united  with  the  other  creditors  of  the  maker  in  a  written  agree- 
ment not  to  sue  him  on  the  debts  owing  to  them,  and  extending  the  time 
of  payment  thereof,  two  years  for  one- third,  three  years  for  another  third, 
and  four  years  for  the  balance  of  each  debt,  and  in  consideration  thereof 
the  maker  promised  to  pay  them  respectively,  within  the  time  limited,  the 
full  amount  of  the  debts  with  interest.  At  the  end  of  the  two  years  he 
failed  to  pay  the  first  instalment  on  the  note,  after  which  its  owner  sold  it 
to  the  plaintiff.  Held,  that  the  agreement  was  no  bar  to  an  action  by  the 
buyer  on  the  note  for  the  whole  amount  due  thereon,  although  begun 
before  the  time  limited  in  the  agreement  for  the  payment  of  the  final  instal- 
ment. The  Court  said :  ''A  perpetual  covenant  not  to  sue  is  equivalent  to 
a  release,  and,  to  avoid  circuity  of  action,  may  be  pleaded  as  such.  But  if 
the  agreement,  whether  under  seal  or  not,  is  a  limited  one,  the  only  remedy 
for  breaking  it  is  by  an  injunction  in  equity  or  by  an  action  on  the  agree- 
ment for  damages.  Perkins  vs.  Oilman,  8  Pick.  229;  Foster  vs.  Pvrdy.  5 
Metcf.  442."'  In  Morgan  vs.  Butterfleld,  3  Mich.  615,  and  Robinson  vs.  Ood- 
frey,  2  Mich,  408,  it  was  held  that  an  agreement  not  to  sue  for  a  limited 
time  would  bar  an  action  on  the  original  contract  brought  before  the  expi- 
ration of  the  time  limited.  The  Court,  however,  there  acknowledged  that 
the  weight  of  authority  was  the  other  way,  and  referred  among  others  to 
the  case  in  the  text,  and  to  Winans  vs.  Huston,  6  Wend.  471 ;  Chandler  vs. 
fferricAr,  19  Johns.  129. 
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no  suficient  cause  of  action ;  and  as  the  demurrer  to  the  rejoinder 
carried  the  Court  up  to  the  first  delect,  the  demurrer  wa«  ]>roperly 
determined  in  favor  of  the  defendant,  no  matter  how  defective  the 
rejoinder  may  be. 

There  is  nothing  in  the  objection,  that  the  issues  in  fact  were 
taken  from  the  jury,  and  decided  by  the  Court;  the  demurrers  being 
determined  in  favor  of  the  defendant,  and  it  appearing  upon  the 
whole  that  the  plaintiff  had  no  cause  of  action,  the  Court  did  right 
in  giving  judgment  for  the  defendant. 

There  were  several  questions  raised  in  argument  on  points  of  spe- 
cial pleadings,  which,  under  tlie  view  that  has  been  taken  of  the  case« 
it  is  not  thought  necessary  to  examine.  Judgment  affirmed. 


Clopper's  Adm'r  vs.  The  Union  Bank  of  Maryland.— June, 

1826. 

The  execution  of  a  mortgage,  by  an  accommodation  endorser  to  the  holder, 
to  secure  the  payment  of  a  promissory  note,  does  not  extinguish  the 
note  in  relation  to  any  of  the  parties  to  it.  (a) 

Where  a  promissory  note  was  drawn  by  C.  in  favor  of  P.  and  by  him  en- 
dorsed to  the  holder,  and  P.  after  the  note  fell  due,  gave  the  holder  his 
own  note  for  the  debt — Held,  that  the  first  note  was  not  extinguished^ 
unless  the  last  was  received  by  the  holder,  in  substitution  and  in  satis- 
faction of  the  first,  (b) 

^Q       *  Giving  time  to  the  endorser  of  a  promissory  note,  drawn  and  nego- 
"**  tiated,  with  the  knowledge  of  the  holder,  for  the  accommodation 

of  the  endorser,  will  not  discharge  the  maker.  In  relation  to  the  effect 
of  giving  time  in  cases  of  notes  and  bills  of  exchange,  there  is  no  dis- 
tinction between  real  and  accommodation  paper,  [c] 


(a)  In  Brengle  vs.  Bunliey^  40  Md.  141,  where  the  maker  of  a  note,  after 
its  maturity,  executed  to  the  payee  a  mortgage  of  real  estate  to  secure  the 
payment  of  a  certain  sum  of  money,  the  amount  of  the  note  being  included 
and  referred  to  as  secured  by  note,  and  the  mortgage  contained  a  covenant 
on  the  part  of  the  mortgagor  to  pay  the  money  on  a  certain  day,  but  no 
provision  that  the  right  of  action  on  the  note  should  be  suspended,  it  was 
held  that  the  acceptance  of  the  mortgage,  which  was  merely  additional  or 
collateral  security,  did  not  extinguish  or  suspend  the  remedy  on  the  note, 
and  that  the  liability  of  the  surety  thereon  was  not  discharged, 

{b)  Approved  in  Peter  vs.  Beverly,  10  Peters,  568.  See  Triftler  vs.  WUliam^ 
son,  4  H.  &  McH.  147.  note^  and  Ins.  Co.  vs.  Smitfi^  6  H.  &  J.  141,  note. 

(c)  Approved  in  Yates  vs.  Doacddson^  5  Md.  400.  It  was  there  held  that  it 
is  no  defence  to  an  action  against  one  of  two  makers  of  a  note,  that  he 
made  it  as  surety  for  another,  and  for  his  accommodation,  which  fact  was 
known  at  the  time  to  the  payee,  the  plaintiff,  and  that  after  it  became  due 
the  plaintiff  gave  time  to  the  other  maker  without  the  defendant's  consent. 
Also,  that  the  maker  of  an  accommodation  note  is  liable  to  the  holder 
although  the  latter  knew  at  the  time  the  note  was  made  that  it  was  for  the 
accommodation  of  the  endorser,  and  that  giving  time  to  the  endorser  does 
not  discharge  the  maker.     But  the  Court  says,  in  the  case  in  the  text,  that 
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A  drawer  who  has  no  effects  in  the  hands  of  the  drawee,  and  has  no  reason 
to  expect  the  bill  will  be  paid  at  maturity,  is  not  entitled  to  notice,  (a) 

A  covenant  not  to  sue  generally,  without  any  limitation  as  to  time,  is  in 
law  a  release,  and  may  be  pleaded  as  such,  but  a  covenant  not  to  sue 
for  a  limited  period,  cannot  be  pleaded  in  suspension  of  a  creditor's 
action;  but  if  he  sues  upon  it,  the  debtor's  remedy  is  an  action  upon 
the  covenant.  Rut  this  latter  doctrine  does  not  extend  to  actions  of 
assumpsit;  and  therefore,  where  the  holder  of  a  note,  in  consideration 
that  the  accommodated  endorser,  would  give  him  a  mortgage  to  secure 
its  payment,  stipulated  that  he  would  not,  for  a  definite  period,  sue  the 
maker,  and  suit  was  brought  against  the  maker  before  that  period  had 
passed,  it  was  held  that  it  could  not  be  maintained,  though  the  maker 
was  no  party  to  such  stipulation,  [b) 

Appeal  from  Baltimore  County  Court.  Assumpsit  brought  on  tbe 
9th  of  March,  1820,  by  the  appellees,  the  plaintiffs  in  the  Court 
below,  against  the  api)ellant's  intestate.  The  declaration  contained 
two  counts — one  on  a  promissory  note  drawn  on  the  23d  of  June, 
1819,  by  Clopper,  in  favor  of  Isaac  Phillips  &  Co.  for  $3,000,  payable 
sixty  days  after  tbe  date,  and  endorsed  by  Phillips  &  Co.  to  the 
plaintiifs.  The  other  for  money  lent-  and  advanced.  The  defend- 
ant pleaded  fion  assumpsit^  and  issue  was  joined. 

if  the  holder  grant  indulgence  to  the  drawer  or  acceptor,  he  cannot  after- 
wards proceed  against  the  endorser,  the  acceptor  being  the  principal  debtor. 
Any  dealing  by  the  creditor  with  the  principal  debtor,  whereby  the  contract 
is  varied,  releases  the  surety.  Clagett  vs.  Scdmon^  5  G.  &  J.  314;  Oeorge  vs. 
Andrews,  60  Md.  34.     Cf.  Bank  of  U.  S.  vs.  Hatch,  6  Peters,  250. 

[a]  Affirmed  in  Orear  vs.  McDonald,  9  Gill,  356,  and  iVb/rw  vs.  Despard, 
38  Md.  491. 

[b]  In  JReed  vs.  Stoddard^  100  Mass.  425,  the  holder  of  an  unpaid  promis- 
iiory  note  united  with  the  other  creditors  of  the  maker  in  a  written  agree- 
ment not  to  sue  him  on  the  debts  owing  to  them,  and  extending  the  time 
of  payment  thereof,  two  years  for  one- third,  three  years  for  another  third, 
and  four  years  for  the  balance  of  each  debt,  and  in  consideration  thereof 
the  maker  promised  to  pay  them  respectively,  within  the  time  limited,  the 
full  amount  of  the  debts  with  interest.  At  the  end  of  the  two  years  he 
failed  to  pay  the  first  instalment  on  the  note,  after  which  its  owner  sold  it 
to  the  plaintiff.  Held,  that  the  agreement  was  no  bar  to  an  action  by  the 
buyer  on  the  note  for  the  whole  amount  due  thereon,  although  begun 
before  the  time  limited  in  the  agreement  for  the  payment  of  the  final  instal- 
ment. The  Ck>urt  said :  ''A  perpetual  covenant  not  to  sue  is  equivalent  to 
a  release,  and,  to  avoid  circuity  of  action,  may  be  pleaded  aK  such.  But  if 
the  agreement,  whether  under  seal  or  not,  is  a  limited  one,  the  only  remedy 
for  breaking  it  is  by  an  injunction  in  equity  or  by  an  action  on  the  agree- 
ment for  damages.  Perkins  vs.  Oilman,  8  Pick.  229;  Foster  vs.  Purdy,  5 
Metcf.  442.-'  In  Morgan  vs.  Butterfleld,  3  Mich.  615,  and  Robinson  vs.  God- 
frey, 2  Mich,  408,  it  was  held  that  an  agreement  not  to  sue  for  a  limited 
time  would  bar  an  action  on  the  original  contract  brought  before  the  expi- 
ration of  the  time  limited.  The  Court,  however,  there  acknowledged  that 
the  weight  of  authority  was  the  other  way,  and  referred  among  others  to 
the  case  in  the  text,  and  to  Winans  vs.  Huston,  6  Wend.  471;  Chandler  vs. 
Herrick,  19  Johns.  129. 
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At  the  trial  it  was  admitted  that  the  note,  upon  which  this  action 
was  brought,  was  one  of  eight  notes,  drawn  by  Andrew  Clopper,  in 
favor  of  and  endorsed  by  Isaac  Phillips  &  Co.  and  neis^otiated  at  the 
Union  Bank  of  Maryland,  for  the  aecommodation  of  the  endorsers, 
each  for  83,000,  and  payable  at  different  periods  respectively,  from 
the  17th  of  June  to  the  12th  of  August,  1819 ;  that  previous  to  the 
falling  due  of  any  of  these  notes,  on  the  16th  of  June,  1819,  Isaac- 
Phillips  conveyed,  by  deed  of  mortgage,  to  the  bank,  his  dwelling- 
house,  and  lots  attached  thereto,  as  a  collateral  security  for  the  pay- 
ment of  the  notes,  and  that  the  bank  in  the  said  mortgage  allowed 
Phillips  three  years  for  the  redemption  of  the  property  mortgaged. 
That  on  the  17th  day  of  June,  1819,  the  day  on  which  the  first  of 
the  notes  fell  due,  the  cashier  of  the  bank  wrote  the  following  letter 
to  Clopper,  the  drawer:  "This  bank  hold  eight  notes,  drawn  by  you, 
in  favor  of  Isaac  Phillips  &  Co.  for  their  *  accommodation,  each 
^^  for  93,000;  the  first  of  these  notes  falls  due  and  payable  this 
day,  the  residue  of  the  notes  become  payable  as  follows:"  The  2d 
note  for  ?^3,000,  payable  21—24  June,  1819 ;  the  3d  for  3,000,  on  the 
28—1  July ;  the  4th  for  3,000,  on  the  5—8  July ;  the  5th  for  3,000, 
on  the  12—15  July ;  the  6th  for  3,000,  on  the  19—22  July ;  the  7th 
for  3,000,  on  the  2—5  August,  and  the  8th  for  3,000,  on  the  9—12 
August ;  ^'  as  security  in  part,  or  as  collateral  security  for  payment 
of  your  notes,  I.  Phillips  has  conveyed,  by  deed  of  mortgage  to  this 
institution,  his  dwelling-house  and  lots  attached  thereto;  the  bank 
have  given  three  yeara  for  the  redemption  thereof.  I  am  instructed 
by  the  board  to  make  you  acquainted  with  these  circumstances,  and 
to  inform  you  that  your  notes,  as  above  recited,  if  not  paid,  will  be 
held  as  security  to  the  Union  Bank  of  Maryland,  and  that  if  there 
be  hereafter  any  deficiency,  the  bank  will  hold  you  accountable  for 
the  same."  That  the  above  letter  was  delivered  on  the  same  17th 
of  June,  1819,  to  Clopper,  to  whom  it  was  addressed.  That  on  the 
0th  of  September,  1819,  the  following  letter  was  addressed  by  the 
cashier  of  the  bank  to  Isaac  Phillips  &  Co.  and  received  by  them. 
"Union  Bank  of  Maryland,  September  9th,  1819.  The  board  of 
directors  of  the  Union  Bank  of  Maryland,  have  resolved  that  a  reduc- 
tion shall  take  place  upon  accommodation  paper,  commencing  on  the 
1st  of  November  next,  to  be  paid  at  the  rate  of  ten  per  cent,  in  every 
sixty  days,  upon  the  sum  required  to  be  paid;  the  reduction  re- 
quired from  you  will  be  $12,000."  That  the  said  several  notes  suc- 
cessively falling  due  on  the  several  days  mentioned  above,  were  not 
paid  by  Clopper  or  Phillips  &  Co.  and  that  neither  of  them  were 
ever  renewed  at  the  bank,  except  that  the  first  was  delivered  up  to 
Phillips  &  Co.  on  receiving  from  them  the  first  of  eight  promissory 
notes,  given  in  pursuance  of  the  aforesaid  deed  of  mortgage ;  and 
that  the  proceeds  of  the  mortgage  were  subsequently  applied,  by 
arrangement,  to  the  extinguishment  of  part  of  the  notes,  of  which 
the  note,  upon  which  this  action  is  brought,  was  not  one.    That  the 
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IbJiowing  is  a  correct  copy  of  the  mortgage  deed  referred  to.  "This 
indeotnre  made  this  16th  of  Jaue,  1819,  between  Isaac  Phillips^ 
merchant  of  the  City  of  Baltimore,  and  State  of  Maryland,  of  the 
one  part,  and  the  President  and  Directors  •  of  the  Union 
Bank  of  Maryland,  of  the  City  of  Baltimore,  and  State  afore-  ^^ 
said,  of  the  other  part,  witnesseth,"  &c.  "And  whereas  the  said 
Isaac  Phillips  is  indebted  to  the  said  president  and  directors  of  the 
Union  Bank  of  Maryland  twenty-four  thousand  dollars,  upon  eight 
promissory  notes,  for  three  thousand  dollars,  drawn  by  Andrew 
Clopper,  to  and  in  favor  of  Isaac  Phillips  and  Company,  and  by  them 
endorsed  and  discounted  at  said  bank,  for  the  use  and  accommoda- 
tion of  the  said  Isaac  Phillips  and  Company;  and  to  secure  the  pay 
ment  thereof,  with  interest  thereon,  the  said  Isaac  Phillips  bath 
agi*eed  to  execute  these  presents.  Now  this  indenture  witnesseth, 
that  the  said  Isaac  Phillips,  in  consideration  of  the  said  debt  or 
sum  of  twenty-four  thousand  dollars  due  and  owing, '^  &c.  "and  for 
the  better  securing  the  payment  thereof,  with  interest,"  &c,  "and 
also  in  consideration  of  the  further  sum  of  five  dollars,"  &c.  he  con- 
veyed to  the  president  and  directors,  &c.  sundry  paixsels  of  land,  &c. 
"provided  always,  and  these  presents  are  upon  this  express  condi- 
tion, and  it  is  hereby  declared  to  be  the  true  intent  and  meaning 
hereof,  and  of  the  said  parties  hereunto,  that  if  the  said  Isaac 
Phillips,  his  heirs,  executors  or  administrators,  or  any  of  them,  do 
and  shall,  within  the  term  of  three  years  from  the  date  hereof,  well 
and  tmly  pay,  take  up  and  retire,  all  and  every  the  promissory*  notes 
hereinbefore  mentioned,  amounting  together  as  aforesaid  to  the  sum 
of  twenty-four  thousand  dollars,  which  have  been  negotiable  as  afore- 
said, at  the  Union  Bank  of  Maryland,  for  the  use  of  the  said  Isaac 
Phillips  and  Company,  and  any  and  all  other  notes  that  may  at 
any  time  hereafter  be  substituted  for  and  in  lieu  of  the  said  notes 
already  negotiated  as  aforesaid,  by  way  of  extending,  in  iK)int  of 
time,  the  said  accommodation  in  whole  or  in  part,  and  shall,  in  the 
meitntime,  and  at  the  expiration  of  every  sixty  days  in  succession, 
pay  at  the  said  Union  Bank  of  Maryland  the  discount  or  interest 
opon  the  said  eight  pi-omissory  notes,  or  such  part  of  them  as  shall, 
iiom  time  to  time,  remain  unpaid,  then  this  indenture,  and  every 
clause,  matter  and  thing,  herein  contained,  shall  cease,  determine, 
and  be  absolutely  void,  and  of  no  effect  in  law  or  equity,  anything 
herein  contained  to  the  contrary  thereof,  in  anywise  notwithstand- 
ing." That  upon  this  deed  of  mortgage  •  a  bill  of  foreclosure 
ha\ing  been  tiled  on  the  30th  of  August,  1820,  there  was  a  ^" 
decree,  by  consent,  on  the  19th  of  December,  1820,  for  the  sale  of 
the  mortgaged  property,  under  which  decree  it  was  sold  on  the  2d 
of  March,  1821,  for  the  sum  of  $12,000,  and  that  sum  was  applied  to 
the  partial  extinguishment  of  the  said  accommodation  loan.  It  is 
also  admitted,  that  this  suit  was  instituted  on  the  hu$t  but  one  of 
the  first  mentioned  notes  of  Clopper.    That  Phillips  &  Co.  did  not 
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payor  renew  the  notes,  so  gfiven  aa  albresjud,  by  them, to  the  cashier 
of  the  said  bank,  nor  did  they  communicate  with  Clopper  relative 
to  the  said  settlement  with  the  plaintiffs.  That  the  first  of  the 
notes  so  drawn  by  Clopper,  and  endorsed  by  Philliiis  &  Co.  and  dis- 
counted for  the  accommodation  of  the  latter,  was  taken  up  and 
retired  on  the  5th  day  of  August,  1819,  by  the  endorsers,  by  a  sub- 
stitution of  the  note  of  Phillips  &  Co.  of  that  date,  made  payable  to 
the  cashier  of  the  bank  for  ?3,000,  they  paying  the  discount.  That 
Phillips  &  Co.  did  also  give  their  seven  other  promissory  notes,  of 
the  dates,  and  for  the  sums,  and  made  payable  at  the  times  herein 
particularly  set  out,  to  wit— one  on  the  12th,  one  on  the  19th,  and 
one  on  the  26th  of  August,  1819,  for  $3,000  each,  payable,  one  on 
the  11th,  one  on  the  21st,  and  one  on  the  28th  of  October,  1819. 
One  other  note  on  the  2d,  one  on  the  9th,  one  on  the  16th,  and 
one  on  the  23d  of  September,  1819,  each  for  93,000,  jiayable,  one  on 
the  4th,  one  on  the  14th,  one  on  the  18th,  and  the  other  on  the  25tli 
of  November,  1819.  The  defendant  then  gave  in  evidence,  that 
Phillips  &  Co.  were  under  the  impression  and  belief,  that  on  the 
delivery  of  the  said  notes,  substituted  as  above  stated  for  the  origi- 
nal notes  of  which  the  defendant  was  the  maker,  the  notes  of  the 
latter  were  to  be  given  up  and  cancelled,  but  that  there  was  no 
express  agreement  to  that  effect.  That  Isaac  Phillips  &  Co.  asked 
for  the  surrender  of  the  second  of  Clopper's  notes,  when  they  gave 
their  second  note  to  the  cashier,  which  was  then,  and  ever  after, 
refused  and  denied  by  the  plaintiffs,  as  was  also  the  case  with  the 
remaining  six.  The  defendant  also  gave  in  evidence,  that  at  the 
time,  but  previous  to  the  execution  of  the  mortgage  deed  aforesaid, 
it  was  expressly  stipulated  by  and  between  Isaac  Phillips  and  the 
cashier  of  the  said  bank,  on  behalf  of  the  plaintiffs,  that 
^  •  *  Phillips  &  Co.  should  not  be  called  on  or  required  to  pay 
any  portion  of  the  principal  sums,  lent  as  aforesaid  as  an  accommo- 
dation to  Phillips  &  Co.  for  the  space  of  three  yeara  from  the  execu- 
tion of  the  mortgage ;  and  further,  that  no  suit  should  be  instituted 
against  Andrew  Clopper,  until  after  the  expiration  of  three  years 
from  the  date  of  the  mortgage,  upon  the  aforesaid  accommodation 
loan ;  and  that  to  secure  these  advantages  of  time  to  Phillips  &  Co. 
and  of  indulgence  to  Clopper,  were  the  inducements  that  led  Phillips 
to  offer  to  mortgage,  and  accordingly  to  execute  a  mortgage  of  his  real 
estate  to  the  plaintiffs,  an  estate  which  cost  him  more  than  $33,000; 
and  that  the  defendant  was  and  still  is  largely  indebted,  and  under 
great  embarrassments  on  his  own  account.  The  defendant  then 
moved  the  Court  to  direct  the  jury,  that  if  they  believed  that  the 
plaintiffs  did  agree  with  Phillips  &  Co.  at  the  time  of  executing  the 
said  mortgage,  that  Clopper  should  not  be  sued  on  said  notes  until 
the  expiration  of  three  years  from  that  time,  that  then  the  pi^esent 
suit  could  not  be  maintained.  He  also  prayed  the  Court  to  direct 
the  jury,  that  upon  the  whole  case,  if  the  Jury  believed  the  evidence, 


CLOPPEli  r».  UNION  BANK  OF  Ml).— 7  H.  &  J.        70 

the  plaintift8  were  not  entitled  to  recover.  Which  direction  the 
Court  [Wabd,  a.  J.]  refused  to  give.  The  defendant  excepted ;  and 
the  verdict  and  judgment  being  against  him,  he  appealed  to  this 
Conrt. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Stephen,  Archer  , 
and  DOBSEY,  JJ. 

WiUiams  (District  Attorney  of  U.  S.)  and  R.  Johnson,  for  the  ap- 
pellant. 1.  The  acceptance  of  the  mortgage,  and  of  the  substituted 
notes  of  Phillips  &  Co.  extinguished  the  original  notes  as  to  Clopper, 
the  maker.  Williamson  vs.  Andrew,  A  H.  i&  McH.  482 ;  Williams  vs. 
Hodgsony  2H.d:J.  474.  2.  Clopper  being  a  surety  for  Phillips  &  Co.  and 
being  known  to  be  such  to  the  appellees,  was  discharged  by  their  giv- 
ing time  to  Phillips  &  Co.  to  pay  the  note  sued  upon  after  it  fell  due. 
Chitty  on  Bills,  299,  {IJd.in  1817;)  Rees  vs.  Berrington,  2  Ves,  Jr.  540; 
King  vs.  Baldmn,  2  Johns.  Chan.  559 ;  Ludlow  vs.  Simond,  2  Caine^s 
Cos.  58;  Carstairs  vs.  Rolleston,  5  Taunt.  551;  Withall  vs.  ^^ 
•  Masterman,  2  Campb.  179 ;  Ux  parte  Wilson,  11  Ves.  441 ;  "^ 
Laxton  vs.  Peat,  2  Campb.  185 ;  Collett  vs.  Haigh,  3  Campb.  281 ;  Brown 
vs.  Maffey,  15  East,  216 ;  French  vs.  Bank  of  Columbia,  4  Cranch,  161; 
Pothier  on  Exchange,  Xo.  Ill,  178,  180 ;  Chitty  on  Bills,  215;  English 
vs.  Barley,  2  Bos.  dt  Pull.  61.  3.  The  agreement  not  to  sue  Clopper 
for  three  years  from  the  date  of  the  mortgage,  was  good  and  valid, 
and  binding  on  the  appellees ;  and  this  action  being  brought  before 
the  expiration  of  that  time,  was  prematurely  instituted.  Littler  vs. 
Holland,  3  T.R.  590;  4  Starkie^s  Evid.  1050 ;  Cuff  vs.  Penn,  1  Maule 
d-  Mir.  21 ;   Watkins  vs.  Hodges  db  Lansdale,  6  H.  dt  J.  38. 

Taney  and  Kennedy,  for  the  appellees.  1.  The  mortgage  wa^  not 
a  snbstitntion  of  the  original  notes,  nor  an  extinguishment  of  them. 
Where  a  contract  is  merged,  it  must  be  by  some  subsequent  act  of 
the  same  parties.  Where  there  is  a  previous  joint  liability  a  bond 
will  extinguish  a  simple  contract  debt,  but  it  must  be  a  bond  for  the 
same  debt,  and  intended  as  a  substitution  for  the  former  contract. 
In  this  case  there  is  no  covenant  in  the  mortgage  for  payment  of  the 
debt.  This  mortgage  was  taken  as  additional  security,  and  does  not 
extinguish  the  notes  which  were  left  as  a  subsisting  debt.  Collateral 
itecurity  may  be  taken  without  operating  to  extinguish  the  original 
debt.  Hurd  vs.  Little,  12  Mass.  Rep.  502;  Chitty  on  Bills,  376. 
Whether  or  not  the  appellees  received  the  notes  of  Phillips  &  Co.  as 
a  substitute  for  the  other  notes,  was  a  fact  for  the  jury,  and  as  such 
must  be  proved.  Patapsco  Insurance  Company  vs.  Smith,  6  B.  d^  J. 
168. 

•  2.  The  principle  is,  that  if  you  give  time  to  the  drawer, 
you  discharge  all  the  endorsers,  unless  they  consent  to  it.    So      ®® 
the  giving  time  to  a  preceding  endorser,  releases  a  subsequent  en- 
dorser.    Chitty  on  Bills,  380,  {Ed.  1821 ;)  Carstairs  vs.  Rolleston,  5 
Taunt.  551.    Does  an  accommodation  note,  known  to  be  such  by  the 
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parties,  8taud  upoD  different  grounds  than  a  real  note  f  The  cases 
of  Laxton  vs.  Pent,  2  Campb.  185,  and  CollettvH.  Haighy  3  Camph.  2cSl, 
cited  for  the  appellant,  have  been  both  overruled  by  Fentum  vs.  Pocacky 
5  Taunt  192;  see  also,  Chitty  on  BitlSj  383,  (notej)  Skud  Kerrwofi  vs. 
CooJc€y  3  Campb.  362.  And  it  is  now  settled,  that  there  is  no  distinc- 
tion in  a  Court  of  law  between  real  and  accommodation  notes. 
Wood  vs.  Repoldy  3  E.  it  f/.  125 ;  Smith  vs.  Knox^  3  Esp,  47 ;  MaUett 
vs.  Thompsony  5  ^'«p.  178;  Carstairs  vs!  RolleMony  5  Taunt  551;  i?j- 
2?arte  Barclay y  7  Fe«.  597 ;  Clarke  vs.  Develiny  3  J?o«.  tt-  Pi*W.  :563 ; 
Stevens  vs.  Lynchy  12  ^a«<,  38;  OAi%  on  5t7/«,  373. 

3.  The  contract  for  delay  was  not  a  contract  for  thi*ee  years  indul- 
gence. Phillips  was  to  pay  the  interest ;  and  even  if  he  could  not  be 
sued,  there  is  nothing  to  show  that  such  contract  enured  to  the 
benefit  of  Olopper.  Carstairs  vs.  Rollesiony  5  Taunt  551.  If  Clop- 
per  could  not  have  the  benefit  of  a  release,  he  could  not  have  the 
benefit  of  the  extension  of  the  time.  He  was  no  party  to  the  con- 
tract, and  can  take  no  advantage  under  it.  If  the  time  had  been 
four  instead  of  three  years,  the  Act  of  Limitations  would  be  a  bar  to 
01op])er's  notes;  for  he  wa«  not  bound  by  the  contract.  A  covenant 
never  to  bring"  suit,  is  different  in  its  legal  effect,  for  the  purpose  of 
this  question,  from  a  covenant  not  to  sue  for  a  limited  time.  5  Bac. 
Ab.  tit  Release^  (A  2,)  683,  684.  But  the  contract  could  not  prevent 
a  suit  even  against  Phillips.  He  would  be  left  to  his  I'emedy  on  it 
if  it  was  violated  by  the  appellees. 

Abcheb,  J,  delivered  the  opinion  of  the  Court.  We  do  not  con- 
ceive, that  b\  any  transactions  which  have  taken  place  between 
Phillips  &  Co.  and  the  Union  Bank  of  Maryland,  in  relation  to  the 
promissory  note,  which  is  in  this  suit  the  subject  of  litigatiou,  that 
there  has  been  an  extinguishment  of  the  onginal  contract.  The  niort- 
1  i\£\  ^^^^  taken  by  the  Union  Bank  •  was  only  for  the  purpose  of 
*^*^  securing  to  that  institution  the  payment  of  the  securities  men- 
tioned in  it.  The  parties  to  that  instrument  never  intended  that  it 
should  constitute  a  new  debt,  nor  did  it  bind  Phillips  &  Company  by 
any  new  obHgations,  but  it  was  a  recognition  of  the  existing  liability, 
and  was  intended  to  operate  merely  as  a  security  for  its  discharge. 
It  contains  an  express  stipulation  that  it  is  to  be  void  upon  the  pay- 
ment of  the  notes,  of  which  Phillips  &  Co.  were  the  endorsex"s.  The 
notes  given  by  Phillips  &  Co.  after  the  execution  of  the  mortgage, 
would  not  operate  as  an  extinguishment  of  the  notes  drawn  by  Cloi)- 
per,  and  endoi>;ed  by  Phillips  &  Co.  unless  they  were  received  by  the 
bank  in  substitution,  and  in  satisfaction  of  the  prior  notes.  The 
record  contains  no  evidence  from  which  such  an  inference  wouhl  be 
deducible. 

It  is  urged,  by  the  counsel  for  the  appellant,  that  being  only  a 
security  for  Phillips  &  Co.  and  being  known  to  be  such  by  the  Uniou 
Bank  at  the  date  of  the  mortgage  given  by  Phillips  &  Co.  by  whicli 
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an  extension  of  time  was  granted  to  them,  by  snch  indulgence  he  has 
been  discharged  from  all  liability  as  the  drawer  of  these  notes.  That 
in  the  ordinary  case  of  principal  and  surety,  time  given  to  the  prin- 
cipal discharges  the  surety,  is  a  legal  position  as  well  settled  as  any 
other  appertaining  to  the  science.  But  its  application  to  a  case  of 
this  description  may  well  be  questioned. 

In  every  bill  of  exchange,  the  acceptor,  and  in  every  promissory 
note,  the  drawer,  is  in  law  the  principal,  and  is  first  liable,  and  every 
endorsi^r  in  the  order  in  which  his  name  appears  on  the  bill  or  note. 
The  endorsee  may  sue  all  or  any  of  the  parties  he  may  choose.  He 
has  the  entire  dominion  of  the  property  in  the  bill,  and  a  perfect 
right  to  make  any  arrangements  he  pleases  with  any  of  them,  but 
he  does  it  at  his  peril;  for  if  he  thereby  alter  the  situation  of  an}' 
other  person  on  the  bill,  to  the  prejudice  of  that  person,  he  cannot 
afterwards  proceed  against  him.  Therefore,  though  he  may  give 
time  to,  or  discharge  his  immediate  endorser,  he  cannot  grant  indul- 
gence to  the  drawer  or  acceptor,  and  afterwards  proceed  against  the 
endorser.  The  discharge  of,  or  the  giving  time  to,  an}'  of  the  par- 
ties liable,  does  not  discharge  prior  parties,  but  only  those  whose 
names  are  subsequent  to  the  party  thus  discharged,  or  to  ^^, 
♦whom  indulgence  is  granted.  This  doctrine  is  laid  down  in  *"* 
Qtcynne  vs.  Heaton,  1  Brotm^s  Chancery  Reports,  4,  in  a  note  by  Mr. 
Eden,  and  is  abundantly  supported  by  the  numerous  authoritiCvS 
there  referred  to.  Whether  the  note  is  one  springing  out  of  a  con- 
sideration actually  passing  between  the  i)arties,  or  is  only  an  accom 
modation  note,  does  not  seem  to  make  a  difference  in  the  law  in  this 
respect.  It  is  certain  that  a  contrary  doctrine  has  been  held  by  Lord 
Ellenborough,  in  the  case  of  Laxton  vs.  Peaty  2  Campb.  185.  But 
this  decision  has,  in  the  English  Courts  been  since  uniformly  con- 
sidered a  deviation  from  established  principles.  Its  authority  was 
doubted  by  Chief  Justice  Gibbs  in  Kerrison  vs.  Cooke^  3  Campb,  362; 
and  although  in  his  decision  in  that  case  he  attempts  a  distinction 
between  it  and  Laxton  vs.  Featj  he  does  in  effect  overrule  Lord  Ellen- 
borough's  decision,  and  he  expressed  his  regret  that  the  term,  accom- 
modation bill,  ever  found  its  way  into  the  law,  or  that  parties  were 
allowed  to  get  rid  of  the  obligations  they  profess  to  contract  by  put- 
ting their  names  to  negotiable  securities.  Lord  Eldou,  in  Ux  parte 
Wilson^  11  Vesey^  411,  denounces  any  such  distinction  as  that  attempted 
to  be  made  in  Laxton  vs.  Peat.  In  the  case  of  Fentum  vs.  PococJcy  5 
Taunt.  192,  the  doctrine  decided  in  the  case  relerred  to,  came  in  re- 
view before  the  Judges  of  the  Court  of  Common  Pleas,  and  it  was 
there  expressly  overruled,  and  it  was  determined  that  nothing  could 
discharge  an  acceptor  but  a  release  or  payment,  and  that  there  was 
no  difference  between  an  accommodation  acceptance,  and  an  accept- 
ance for  value.  Indeed  in  Mallet  vs.  Thompsonj  5  Espinnsse'si  Rep. 
178,  decided  five  years  before  the  case  of  Lodion  vs.  Peat,  Lord  Ellen- 
borongh  made  a  determination  directly  contrary  to  the  case  of  Lax- 
6  7  H.  &  J. 


82         CLOPPER  V8.  UNION  BANK  OF  MD.— 7  H.  &  J. 

ton  vs.  Feat  From  this  review  of  the  adjadications,  we  can  have  no 
hesitation  in  pronouncing  that  the  case  of  Laxton  vs.  Peat  is  not  law. 
Courts  of  justice  seem  disposed  to  consider  accommodation  notes  in 
the  same  light,  as  far  jis  practicable,  with  notes  for  valne.  In  this 
Court,  in  the  cjise  of  Wood  vs.  Eepold^  3  H.  dt  J.  125,  it  was  adjudged 
that  accommodation  endoi-sers,  as  to  their  liability  to  each  other, 
stood  precisely  in  the  same  relation  as  did  endorsers  on  notes  for 
-  ^^  value,  and  that  a  subsequent  endorser  pajing  the  amount  of 
R%fZ  #  ^1^^^  Y)[U^  was  not  bound  to  look  only  for  a  contribution  upon 
its  payment  from  his  co-endoi*sers,  but  that  he  had  a  right  to  recover 
the  whole  amount  from  his  prior  endorser.  They  were  not  held  at 
all  in  the  tight  of  co-securities,  but  each  was  considered  a^  impliedly 
engaging  to  indemnify  whomsoever  should  place  his  name  on  the 
instrument  subsequently  to  him.  As  it  regards  the  principle  upon 
which  notice  has  been  required  to  be  given,  there  does  not  appear  to 
be  any  distinction  between  the  different  species  of  notes.  Notice  of 
non-acceptance  and  non-payment,  is  required  to  be  given,  that  the 
anterior  parties  to  the  bill  may  take  the  necessary  measures  to  obtain 
payment  frona  the  parties  respectively  liable  to  them ;  and  if  notice 
be  not  given,  it  is  a  presumption  of  law  that  the  drawers  and  en- 
dorsers are  injured  by  the  omission.  And  in  the  application  of  this 
principle,  it  is  necessary  that  the  Courts  should  inquire  into  the  lia- 
bilities of  the  respective  parties  to  a  note  or  bill,  for  the  purpose  of 
ascertaining  whether  this  injury,  either  actual  or  presumptive,  could 
take  place.  Where  a  note  is  drawn  for  the  accommodation  of  the 
endorser,  he  is  not  entitled  to  notice  of  non-payment,  because  the 
presumption  of  injury  could  by  no  possibility  arise,  the  drawer  not 
being  answerable  over  to  him  upon  his  payment.  But  this  inqairj' 
into  the  situation  of  the  parties,  their  liabilities,  and  the  circum- 
stances under  which  it  is  drawn,  is  not  peculiar  to  accommodation 
paper,  but  is  applicable  also  to  other  notes.  Thus  a  drawer,  who  has 
no  effects  in  the  hands  of  the  drawee,  and  ha»s  no  reason  so  expect 
the  bill  would  be  paid  when  it  became  due,  is  not  entitled  to  notice. 
There  seems  to  be  a  disposition  of  late  manifested  by  the  Courts,  to 
discountenance  many  of  those  subtle  refinements  which  have,  by  a 
kind  of  judicial  legislation,  recently  crept  into  law  of  bills  of  ex- 
change and  promissory  notes,  and  which  have  threatened  to  render 
it  a  science  of  cases  merely,  and  not  of  principle.  That  this  is  the 
case  may  be  seen  by  a  reference  to  the  opinion  of  Chief  Justice 
Abbot,  in  Cory  vs.  Scott^  3  Barji.  d'  Aid.  019,  (5  Ser<j,  dt  IjOicb.  401.) 
When  an>  system  of  laws  is  governed  by  plain  and  intelligible  rules, 
it  becomes  known  to  the  public,  and  the  interests  of  commercial 
people  will  thereby  be  better  promoted  than  by  trusting  each  case  to 
judicial  discretion.  We  do  not  believe  that  the  appellant  was  dis- 
charged by  the  time  given  to  Phillips  &  Co. 

*  It  is  objected  that  this  suit,  having  been  instituted  by  the 
lUo   i^iijoii  Bank,  in  contravention  of  .its  agreement  with  Phillii)*^ 
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&  Co.  not  to  sue  Clopper  for  three  years,  has  been  prematurely 
brought.  It  is  laid  down  in  5  Bacon^s  Ah.  tit.  Release^  (A  2,)  683^ 
that  a  covenant  perpetual,  as  that  the  covenantor  will  not  sue  with- 
oat  any  limitation  of  time,  is  a  defeasance  or  absolute  release,  and 
is  pleadable  in  bar  as  such ;  and  a  distinction  is  there  taken  between 
sQch  a  covenant  and  one  stipulating  not  to  sue  for  a  limited  time; 
and  that  in  the  latter  case  it  could  not  be  pleaded  in  suspension  of 
the  action,  but  the  covenantee  must  seek  his  redress  in  an  action 
apoQ  the  covenant.  Such  is  the  undoubted  law  in  an  miction  of  cove- 
nant; but  we  do  not  find,  from  an  examination,  that  it  has  ever  been 
extended  to  the  action  of  assumpsit ;  and  we  do  not  feel  disposed, 
by  adjudication  from  analogy  to  extend  it;  for  it  cannot  but  be  ad- 
mitted that  it  is  a  principle  tending  to  inconvenience,  and  producing 
circuity  of  action.  Besides,  we  conceive  that  by  giving  the  agree- 
ment the  effect  of  defeating  the  action,  until  the  time  of  indulgence 
has  expired,  a  greater  certainty  of  justice  will  be  attained  between 
the  parties,  than  by  driving  the  defendant  to  his  action  for  damages 
on  the  agreement.  But  independent  of  this  view  of  the  case,  we 
may  observe,  that  the  cause  of  action  here,  is  one  which  may  be  sus- 
tained under  the  general  count  for  money  had  and  received ;  and  in 
such  an  action  the  defendant  is  at  liberty  to  place  himself  upon  such 
defences,  as  will  shew  that  ex  cequo  et  bono^  the  plaintiff  is  not  entitled 
to  recover.  We  consider  him,  therefore,  at  liberty  to  give  in  evi- 
dence an  agreement  granting  indulgence,  where  that  agreement  is 
founded  on  a  proper  consideration,  and  from  which  it  would  appear 
to  be  inequitable  to  allow  the  plaintiff,  by  violating  his  engagement, 
to  recover.  We  cannot  believe  that  this  agreement  is  void  for  want 
of  a  consideration,  for  the  inducement  to  its  consummation  is  the 
mortgage  which  was  entered  into  by  Phillips  &  Co.  to  the  bank. 

Whatever  might  be  the  force  of  the  objection,  that  this  agreement 
not  to  sue  could  have  no  obligation,  its  consideration  relating  to  land, 
and  the  mortgage  containing  the  stipulation  between  the  parties,  it 
is  sufficient  to  say  that  it  preceded  the  mortgage,  and  that  the  testi- 
mony does  not  shew  whether  it  is  *  in  writing  or  not.  This 
Court  cannot  say  it  was  a  verbal  agreement,  for  the  purpose  '■"^ 
of  invalidating  it.  If  any  reliance  could  have  been  placed  on  the 
fact  of  its  having  been  merely  verbal,  it  should  have  so  appeared  in 
the  bill  of  exceptions. 

We  entertain  no  doubt  but  that  the  agreement  is  valid,  and  that 
Clopj)er  may  avail  himself  of  it,  although  made  by  Phillips  &  Go. 
One  man  may  surely  make  a  contract  for  the  benefit  of  another, 
which  will  enable  that  other  to  institute  a  suit  upon  it. 

We  consider  that  this  suit  has  been  prematurely  brought,  and  that 
therefore  the  judgment  of  the  Court  below  must  be  reversed. 

Judf/ment  reversed. 
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The  City  Bank  of  Baltimore  vs.  Bateman. — .Tune,  182(>. 

In  an  action  against  a  banking  company,  where  the  sum  of  money  in  dispute 
was  proved  by  other  evidence  to  have  belonged  to  the  plaintiff,  it  was 
held  competent  for  him  to  give  in  evidence  the  directions  of  the  presi- 
dent and  cashier,  to  their  inferior  officers,  in  relation  to  the  manner  in 
which  they  were  to  apply  such  money  in  discharge  of  the  debts  of  the 
bank,  although  the  president  and  cashier  were  within  reach  of  the 
Court's  process,  as  it  was  to  be  presumed  they  had  authority  to  give  such 
directions. 

Although  generally  the  admissions  or  declarations  of  third  persons  are  inad- 
missible evidence;  yet  where  the  relation  of  principal  and  agent  is  es- 
tablished, the  acts  and  declarations  of  the  agent,  within  the  scope  of  his 
authority,  are  as  admissible  evidence  as  the  acts  and  declarations  of  the 
principal  himself,  but  not  so  where  they  are  made  out  of  the  limits  of 
his  authority;  in  the  latter  case  the  agent  must  be  produced,  (a) 

A  declaration  made  by  the  president  of  the  bank,  to  one  of  the  inferior  offi- 
cers, that  certain  money,  which  had  been  brought  into  the  bank  by  one 
of  the  directors,  was  the  money  of  the  plaintiff. — Held,  not  to  be  admis- 
sible evidence,  because  he  had  no  authority,  as  president,  to  make  sucli 
declaration,  (b) 

And  because,  although  the  corporate  name  of  the  bank  was  ^^  The  Presi- 
dent,^^ &c.  and  he  is  sued  in  that  name,  he  is  only  so  sued,  and  is  only 
liable  in  his  corporate  capacity,  and  cannot  be  considered  as  a  party  on 
the  record,  so  as  to  let  his  declarations  in  evidence  against  himself,  but 
should  be  produced  as  a  witness  by  the  plaintiff,  as  he  might  be  so  pro- 
duced, and  compelled  to  testify,  although  he  was  also  a  stockholder,  and 
his  evidence  might  affect  his  interest  as  a  stockholder,  (c) 

Where  the  money  of  the  plaintiff  was  used  by  the  bank  in  paying  notes  of 
a  denomination  less  than  ^,  called  counter  tickets,  and  which  had  been 
issued  by  the  bank,  signed,  some  by  the  cashier,  some  by  the  plaintiff,  as 

^^-    *  teller,  and  some  by  other  officers  of  the  bank,  on  such  notes  be- 

*"*^  ing  brought  in  for  payment,  under  an  advertisement  of  the  bank 
calling  them  in  for  that  puri)06e. — Held^  that  the  plaintiff  might  recover 
the  amount  in  an  action  of  assumpsit,  without  an  inquiry  into  the 
authority  by  which  such  notes  were  issued. 

Appeal  from  Harford  County  Court.  Assumpsit  by  the  appellee 
against  the  appellants,  brought  in  Baltimore  County  Court,  and 
removed  to  Harford  County  Court.  The  declaration  contained  four 
counts — for  money  laid  out,  expended  and  paid — had  and  received — 
lent  and  advanced — and  on  an  hishuul  computa-ssent.  Plea,  non 
msumpHit^  and  issue. 

[a)  Affirmed  in  Mitchell  vs.  DalL  2  H.  &  G.  170;  Bank  vs.  Xmigation  Co. 
11  G.  &  J.  84;  Banking  Co.  vs.  Oittings,  45  Md.  193.  Cf.  Oelrichif  vs.  Ford^ 
21  Md.  490. 

{b)  Affirmed  in  Leppoc  vs.  Bank^  32  Md.  146. 

(c)  Approved  in  Hays  vs.  Richardson^  1  G.  &  J.  376;  Naylor  vs.  Semmes^  4 
G.  &  J.  277;  LizardiYS.  Cohen,  3  Gill,  437;  Do/r/ies  vs.  R.  R,  Co.  37  Md.  103. 
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1.  The  plaintifiF  at  the  trial  proved  that  he  was  the  proprietor  of 
ten  kegs  and  one  bag  of  dollars,  containing  in  all  811,000,  which 
were  brought  to  the  banking  house  of  the  defendants,  without  and 
against  the  will  and  consent  of  the  plaintiff.  He  further  offered  in 
evidence,  by  John  S.  Gittings,  who  was  a  clerk  of  the  defendants, 
that  Samuel  Hollingsworth  was  the  president  of  the  said  bank,  and 
Robert  Barrv  the  cashier  pro  tempore^  and  both  of  them  were  stock- 
holders; and  that  they,  Hollingsworth  and  Barry,  while  acting  as 
president  and  cashier  as  aforesaid,  told  the  witness  to  pay  away  the 
said  money  of  the  plaintiff,  in  discharge  of  the  debts  of  the  bank; 
which  he  accordingly  did ;  and  that  Hugh  D.  Evans,  a  director  of 
the  bank,  brought  into  the  bjink  another  bag  of  dollars,  which  Hol- 
lingsworth told  the  witness  was  the  money  of  the  plaintiff,  and 
obtained  in  the  same  manner  as  the  other,  and  directed  him  to  pay 
it  away,  for  the  use  of  the  bank,  in  the  same  manner  a^^  he  had  done 
the  other,  which  he  did.  Subpcenas  had  issued,  and  had  been  served, 
by  the  plaintiff,  on  both  BaiTy  and  Hollingsworth,  but  no  further 
proceeding  adopted  to  procure  their  attendance,  although  they  were 
within  the  reach  of  the  process  of  the  Court.  To  the  admission  of 
this  evidence  the  defendants  objected.  But  the  Court,  [Aechee, 
C.  J.,  Hanson  and  Ward,  A.  J.]  overruled  the  objection,  and  ad- 
mitted the  evWence  to  go  the  jury.    The  defendants  excepted. 

2.  The  plaintiff  then  offered  Charles  Gwinn  as  a  witncvss,  it  being 
admitted  that  he  was,  at  the  time  of  the  transaction  referred  to, 
and  still  was,  a  stockholder  in  said  bank;  to  whose  competency,  as 
a  witness,  the  defendants  objected,  though  the  ♦  witness  --^^ 
waived  all  objection  on  his  part  to  be  sworn  in  the  cause.  ^"^ 
The  Court  overruled  the  objection.    The  defendants  excepted. 

3.  The  plaintiff  then  offered  in  evidence,  that  several  years  before 
1819,  the  City  Bank  of  Baltimore  caused  a  considerable  number  of 
notes,  commonly  called  bank  notes,  to  be  issued  for  sums  less  than 
^ve  dollars,  and  in  some  cases  for  sums  less  than  a  dollar;  and  that 
these  notes  were  sometimes  signed  by  the  cashier,  sometimes  by  the 
teller,  Bateman,  and  sometimes  by  other  oflBcers  of  the  bank,  and 
were  paid  away  and  received  by  the  bank  in  their  transactions,  in 
the  same  manner  a*  were  notes  of  a  larger  description.  That  when, 
on  the  26th  of  May,  1819,  the  bank  failed,  the  president  and  direc- 
tors advertised,  reciuesting  all  persons  holding  these  smaller  notes 
to  bring  them  into  the  bank,  and  receive  specie  for  them.  That 
accordingly  such  notes,  to  a  considerable  amount,  were  brought  in 
by  the  holders  of  them,  and  were  taken  up  by  the  otiicers  of  the 
bank,  by  paying  specie  for  tliem ;  and  that  the  payment  of  Bate- 
man's  money,  spoken  of  by  John  S.  ( Sittings,  was,  among  other 
things,  to  redeem  these  small  notes,  or  as  he  called  them,  counter- 
tickets.  The  defendants  then  prayed  the  Court  to  direct  the  jury, 
that  if  they  believed  the  evidence  so  given,  the  plaintiff'  was  not 
entitled  to  recover.     Which   direction  the  Court  refused  to  give. 
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The  defendants  excepted }  and  the  verdict  and  judgment  being 
against  them,  they  appealed  to  this  Court. 

The  cause  was  argued  at  last  June  Terra,  before  Buchanan,  €• 
J.,  Maktin  and  Stephen,  JJ. 

Taney  and  Glenn,  for  the  appellants,  stated,  that  the  only  point  to 
be  determined  was,  whether  the  declarations  of  a  member  of  a  cor- 
poration were  evidence  against  the  corporation,  where  they  are 
made  at  a  time  when  he  is  not  engaged  in  making  a  contract  on  be- 
half of  the  corporation  f  They  contended,  that  they  were  not  evi- 
dence ;  and  cited  Bank  of  Columbia  vs.  Patterson^  7  Cranch,  299,  305 ; 
1  Phill.  JBvid.  77  5  2  Ba^.  Ab,  tit  Corporations,  (E  3,)  13 ;  Mayor,  dbe, 
of  London  vs.  Long,  1  Campb.  25 ;  Taney  vs.  Kemp,  4  H.  d:  J.  348. 
m»y  WiVf,  (Attorney-General  of  U.  S.)  and  E,  Johnson,  for  the 
*^  •  •  appellee,  cited  1  Phill.  Evid.  50,  72  5  The  King  vs.  Inhabitants 
of  Hardwicke,  11  JEast,  577;  Th^  King  vs.  Inhabitants  of  l^errington, 
15  JEast,  471 ;  The  King  vs.  Inhabitants  of  Woburn,  10  East,  395 ;  1 
lAv.  on  Agency,  44,  48,  49,  286,  392  to  394.  Curia  adv.  vuU. 

At  this  term  the  opinion  of  the  Court  was  delivered  by 

Buchanan,  C.  J.  This  case  comes  up  on  three  bills  of  excep- 
tions, taken  at  the  trial  on  the  part  of  the  appellants.  The  state- 
ment in  the  first  bill  of  exceptions  is,  that  the  appellee  proved  he 
was  the  proprietor  of  ten  kegs  and  one  bag  of  dollars,  containing  in 
all  $11,000,  which  were  taken  to  the  banking  house  of  the  appel- 
lants without  and  againsi:  his  will  and  consent;  and  that  he  offered 
to  prove  by  John  S.  Gittings,  a  clerk  of  the  appellants,  that  Samuel 
Hollingsworth  wa«  the  president,  and  Robert  Barry  the  cashier  pro 
tempore,  of  the  institution,  and  were  both  of  them  stockholders ;  and 
that  while  acting  as  president  and  cashier,  they  told  him,  the  witness, 
to  pay  away  the  said  money  of  the  appellee  in  discharge  of  the 
debts  of  the  institution,  which  he  did;  and  that  Hugh  D.  Evans,  a 
director,  took  into  the  bank  another  bag  of  dollars,  which  the  said 
Hollingsworth  told  the  witness  was  also  the  money  of  the  appellee, 
obtained  in  the  same  manner  as  the  other,  and  directed  him  to  pay 
it  away  for  the  use  of  the  institution,  a«  he  had  done  the  other, 
which  he  accordingly  did. 

The  admissibility  of  the  testimony*  of  this  witness  was  objected 
to  on  the  part  of  the  appellants,  but  the  objection  was  oveiTuled 
by  the  Court  before  which  the  cause  was  tried;  and  whether  it  was 
admissible  or  not  in  the  whole,  or  in  part,  is  now  submitted  to  this 
Court  for  consideration. 

To  the  admissibility  of  that  part  of  the  testimony  of  John  S. 
Gittings,  which  relates  to  the  ten  kegs  and  one  bag  of  dollar», 
that  had  before  been  proved  to  be  the  property  of  the  appellee, 
there  does  not  seem  to  be  any  well  founded  objection,  as  it  cannot 
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well  be  doabted,  that  a  president  and  cashier  of  an  institution,  such 
ds  the  City  Bank  of  Baltimore,  may  legitimately  direct  an  inl'erior 
clerk  to  pay  out  moneys  in  the  bank,  in  discharge  of  the  debts  due 
by  the  bank;  and  if  they  have  authority  to  give  such  directions, 
there  is  no  piinciple  which  goes  to  ♦  exclude  evidence  of  such  -  ^^ 
directions  being  given,  iu  a  case  in  which  they  are  pertinent  *^® 
to  the  issue. 

Bat  whether  the  witness  was  competent  to  prove  that  Rollings- 
worth,  the  president,  told  him,  that  another  bag  of  dollars,  which 
was  afterwards  taken  into  the  bank  by  one  of  the  directors,  was  the 
property  of  the  appellee,  in  order  to  charge  the  appellants  with  the 
amount  in  this  suit,  is  a  different  question. 

Admissions  or  declarations  by  third  persons,  are  in  general  inad- 
missible; but  the  relation  of  principal  and  agent  excludes  the  appli- 
<!ation  of  this  rule;  and  it  is  a  general  principle,  that  where  an 
agency  is  sufficiently  established,  the  acts  and  declarations  of  the 
agent,  within  the  scope  of  his  authority,  are  to  be  considered  as  the 
acts  and  declarations  of  the  principal,  of  which  evidence  may  be 
given,  as  if  they  had  been  actually  done  and  made  by  the  principal 
himself.  But  an  agent  cannot  bind  the  principal  beyond  the  scope 
of  the  authority  delegated  to  him ;  and  where  he  makes  any  decla- 
rations or  representations  of  his  own  authority,  such  declarations  or 
representations  cannot  be  received  in  evidence  to  charge  the  princi- 
pal, but  the  agent  must  himself  be  called  to  prove  any  thing  he  may 
know  in  relation  to  the  subject  of  such  declarations  or  representa- 
tions. 

As  if  a  letter  be  written  by  an  agent  to  his  principal,  informing 
him  of  what  he  has  done,  that  being  no  part  of  the  contract  itself, 
made  by  him  for  the  principal,  but  a  representation  only  of  what  he 
has  done,  it  is  inadmissible  in  evidence  against  the  principal,  his 
antbority  being  only  to  make  the  contract,  and  not  to  bind  the  prin- 
cipal by  declarations  or  representations  made  afterwards,  which  form 
no  part  of  the  contract.  2  StarJcie  on  Evid,  61 ;  Latighom  vs.  Allnuttj 
4  Taunton,  511;  Kahl  v».  Jansen,  Ibid,  565;  Maesters  vs.  Abraham^ 
1  Esp,  Rep.  375 ;  Helyear  vs.  Haicke,  6  Esp.  Rep,  74;  Peto  vs.  Hague^ 
IMd,  134 ;  The  President,  dtc.  of  Hartford  Bank  vs.  Hart,  3  Bay^s 
Bep.  491,  495;  Fairlie  vs.  Hastings,  10  Ves.  125. 

Viewing  Samuel  Hollingsworth  then,  the  president  of  the  institu- 
tion, as  the  agent  of  the  corporation,  any  act  done  by ,  him  in  i)ur- 
SQance  of,  and  co-extensive  only  with  his  authority,  would  bind  the 
corporation;  but  the  declarations  not  making  a  part  ♦  of  the  --^q 
re$  gestce,  and  being  representations  only,  of  his  own  mere  *^^ 
authority,  of  what  was  done,  could  not  properly  be  received  in  evi- 
dence against  the  corporation.  The  information  given  by  him  to 
John  S.  Gittings,  that  a  bag  of  dollars,  which  had  been  taken  into 
the  bank  by  one  of  the  directors,  was  the  money  of  the  appellee, 
was  of  that  character;  it  was  no  act  of  his  as  agent  of  that  institu- 
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tiou,  binding  upon  his  employers,  but  a  mere  representation  made 
by  him,  in  relation  to  the  acts  and  rights  of  others;  a  declaration, 
(not  within  the  scope  of  his  authority,  nor  in  any  wa}'  connected 
with  it,)  that  money  curried  into  bank  by  one  man,  was  the  property 
of  another,  and  taken  without  his  consent ;  and  being  a  representa- 
tion, not  within  the  scope  of  his  authorit}',  it  was  not  legally  admissi- 
ble in  evidence,  looking  to  him  in  the  relative  character  of  agent 
only;  but  he  should  himself  have  been  called  to  prove  the  fact,  if 
within  his  knowledge,  that  it  was  the  property  of  the  appellee. 

Neither  was  it  admissible  on  the  ground  of  Samuel  HoUiugsworth 
being  a  party  to  the  suit. 

The  ail  missions  of  a  party  on  the  record  are  always  evidence 
against  himself,  because,  being  a  party,  he  cannot  l)e  compelled  to 
give  evidence  against  his  interest  in  a  Court  of  law. 

But  that  principle  does  not  reach  to  this  case ;  the  suit  is  against 
*'  The  President,  Directors  and  Company,  of  the  City  Bank  of  Balti- 
more," and  though  Samuel  Hollingsworth  is  the  president  of  that 
institution,  yet  he  is  sued,  and  is  a  pnrty  on  the  record  only  in  his 
corporate  capacity,  and  not  in  his  natural  and  individual  capacity, 
he  has  no  corporate  existence  apart  from  *'  The  President,  Directors 
and  Company,  of  the  City  Bank  of  Baltimore,"  and  is  only  answerable 
in  this  suit  in  that  character.  There  was,  therefore,  no  objection  to 
his  being  sworn  and  examined  as  a  witness  against  the  appellants  on 
the  ground  of  his  being  a  party  to  the  suit.  And  the  only  objection 
that  could  have  been  plausibly  raised  to  his  being  examined  as  a  wit- 
ness, to  prove  that  the  bag  of  dollars,  which  was  taken  into  the  bank 
by  Hugh  D.  Evans,  belonged  to  the  appellee,  was,  that  being  a  stock- 
holder, he  was  interested  in  the  fund  to  be  affected  by  the  verdict. 
But  that  could  not  have  been  an  objection  on  the  f)art  of  the  appel- 
lants, nor  resting  on  the  ground  of  incompetency;  but  if  an  objec- 
tion  at  all,  it  ♦  could  only  have  come  from  Hollingsworth  him- 
*  *^  self,  and  that  on  the  score  of  privilege,  on  the  supposed  ])rin- 
(*iple  that  a  witness  is  not,  in  a  Court  of  law,  obliged  to  give  evidence 
against  his  own  interest,  or  such  as  may  subject  him  to  pecuniary 
loss.  And  admitting  it  to  be  true,  that  if  he  could  not  have  been 
called,  and  compelled  to  give  testimony  against  his  own  interest,  his 
representation  to  John  H.  Gittings,  that  the  biig  of  dollars  taken  into 
the  bank  by  Hugh  D.  Evans,  belonged  to  the  appellee,  might  for 
that  reason  have  been  given  in  evidence  against  the  appellants,  with- 
out his  having  ])reviously  refused  to  be  examined,  then  this  inquiry 
arises,  could  he,  if  he  had  l)een  called,  have  excused  himself  from 
giving  evidence  of  that  fact,  or  against  his  ovCu  interest  ? 

On  this  subject  many  nice  distinctions  are  to  be  found  in  the  books, 
and  some  of  them  not  very  easily  to  be  reconciled.  On  the  part  of 
the  appellee  it  is  contended,  that  Samuel  Hollingsworth,  being  a 
stockholder,  he  could  not  have  been  compelled  to  give  evfdence 
against  his  intei*est  in  the  funds  of  the  institution,  and  therefore* 
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that  evidence  of  his  representation,  relative  to  the  bag  of  doliara 
taken  to  the  bank  by  Hngh  D.  Evans,  was  ndmissible.  And  the 
cases  of  The  King  vs.  The  Inhabitants  of  Wohumj  10  IJaM^  395 ; 
2kud  The  King  vs.  The  Inhabitants  of  Hardmck,  11  East^  578,  have 
been  mnch  relied  on  in  argument. 

They  were  both  settlement  cases.  In  the  first,  The  Kimf  vs.  The 
Inkabitants  of  Wohurn^  a  rated  inhabitant  was  called  a.s  a  witness, 
bat  refused  to  give  evidence,  and  it  was  determined  that  he  was  not 
compellable  to  g\\Q  evidence ;  and  in  the  other  ca«e,  The  King  vs. 
TAe  Inhabitants  of  Hardwick^  it  was  held  that  the  declarations  of  a 
rated  parishioner,  respecting]:  the  circumstances  of  a  settlement,  were 
admissible  in  evidence,  because  he  was  not  compellable  to  give  testi- 
mony. But  those  cases  were  not  decided  on  the  principle  that  a  ])er- 
son  is  excused  from  giving  evidence  against  his  interest,  but  ex- 
pressly on  the  ground,  that  the  persons  called  as  witnesses  were  par- 
ties to  the  proceedings.  And  in  the  first  case  Lord  Ellenborough 
takes  the  distinction  between  a  party  to  a  suit,  who  is  called  to  give 
evidence  against  his  will,  by  the  opposite  party,  and  a  mere  witness 
who  claims  to  be  exempted  from  giving  evidence  ♦  against  his  -  - 
interest.  And  in  The  May  or  j  dtc.  of  London  vs.  Long,  1  Campb.  *  ^  * 
£ep.  22,  it  was  decided  that  the  declarations  of  an  individual  cor- 
porator could  not  be  given  in  evidence  against  the  corporation; 
and  on  an  occasion  in  the  British  House  of  Lords,  where  the  twelve 
Judges  were  required  to  give  their  opinions  seriatim,  eight  of  the 
twelve  were  of  opinion,  that  a  witness  was  bound  to  answer  every 
question  touching  the  issue,  with  the  exception  of  such  only  as  would 
expose  him  to  a  criminal  prosecution,  or  to  a  penalty  or  forfeiture. 
Lord  Eldon,  and  tlie  Lord  Chancellor,  Lord  Erskine,  expressed  them- 
selves to  the  same  effect.  The  principle  recognized  by  the  Lord 
Chancellor,  Lord  Eldon,  and  the  eight  Judges,  was,  that  although  in 
Courts  of  law  a  party  could  not  be  made  a  witness,  yet  those  persons 
who  were  brought  forward  as  witnesses,  were  eciually  bound  to  dis- 
close the  whole  truth,  as  the  parties  were  in  a  Court  of  equity.  And 
Lord  Mansfield  laid  down  the  rule  to  be,  that  where  a  witness  could 
be  foi^ced  to  answer  by  a  Court  of  equity,  in  order  that  his  answer 
might  he  read  as  evidence  in  a  Court  of  law,  in  all  such  oases  a  Court 
of  law  would  compel  him  to  answer  at  the  trial.  In  Taney  vs.  Kemp, 
4  U.  iSt  J,  348,  it  wtis  ruled  that  a  witness  is  bound  to  answer  a  ques- 
tion touching  the  issue  in  an  action  at  law,  in  which  Ire  is  not  a  party 
although  it  may  establish,  or  tend  to  establish,  that  he  owes  a  debt, 
or  otherwise  subject  him  to  a  civil  suit,  or  bill  in  Chancery.  And  if 
a  witness  is  bound  to  answer  a  question,  which  may  establish  that 
he  owes,  and  subject  him  to  the  payment  of  a  debt,  it  is  difficult  to 
perceive  why  he  should  not  be  comi)elled  to  answer  a  question,  tiiat 
may  have  a  tendency  to  lessen  the  value  of  his  bank  stock  ;  and 
surely  there  is  no  principle  of  justice,  which  would  exempt  a  man 
from  giving  evidence  of  a  fact,  by  the  concealment  of  which  he  would 
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be  enabled  to  practice  a  i'raud  upon  another ;  and  what  in  snch  case, 
has  a  witness  to  complain  oti  Why  simply,  that  by  being  compelled 
to  answer,  he  is  forced  to  do  an  act  of  justice.  To  such  complaints 
it  is  not  the  business  of  Gourt-s  of  justice  to  give  their  attention. 

Considering  Samuel  Hollingsworth  then,  as  not  a  party  to  this 
suit,  in  his  natural  and  individual  capacity,  we  think  he  would  hare 
■m^gp  heen  bound,  if  called  as  a  witness,  to  answer  any  question 
**'^  ♦  touching  the  issue,  though  it  might  injuriously  affect  his  in- 
terest as  a  stockholder;  and  therefore  the  evidence  of  his  represen- 
tation to  Gittings,  relative  to  the  money  taken  into  bank  by  Hugh 
D.  Evans,  was  improperly  admitted. 

It  would  be  of  serious  consequence  to  the  people  of  this  State,  if 
a  stockholder  of  a  chartered  bank  could  not  be  compelled  to  give  evi> 
dence  against  the  institution,  and  to  such  institutions  themselves,  if 
evidence  could  be  admitted  against  them,  of  the  loose  declarations 
of  stockholders;  and  this  embraces  the  subject  of  the  second  bill  of 
exceptions,  which  is  taken  to  the  opinion  of  the  Court  below,  over- 
ruling an  objection  on  the  part  of  the  appellants,  to  the  competency 
of  a  witness  offered  by  the  appellee,  on  the  ground  of  his  being  a 
stockholder  in  the  bank,  the  witness  himself  waiving  all  objection  to 
being  sworn ;  and  we  entirely  concur  in  the  opinion  expressed  in 
that  exception. 

The  evidence  set  out  in  the  third  and  last  bill  of  exceptions,  in  ad- 
dition to  that  contained  in  the  first,  is  substantially  that  the  appel- 
lants, having  caused  a  large  number  of  notes,  commonly  called  coan- 
ter  tickets,  to  be  issued,  of  denominations  less  than  live  dollars, 
signed,  some  of  them  by  the  cashier,  some  by  the  teller,  the  appel- 
lee, and  some  by  other  officers  of  the  bank,  which  were  paid  away 
and  received  in  the  transactions  of  the  bank  as  notes  of  a  larger 
denomination  were,  requested  by  advertisement  the  holders  of  them 
to  bring  them  in  for  payment ;  that  a  considerable  number  of  them 
were  accordingly  brought  in,  and  that  payment  of  the  appellee's 
money,  spoken  of  by  John  S.  Gittings  as  stated  in  the  first  bill  of 
exceptions,  was  among  other  purposes,  made  in  discharge  of  these 
small  notes.  On  which  the  Court  was  called  upon,  on  the  part  of 
the  appellants,  to  direct  the  jury,  that  if  they  believed  the  evidence, 
the  appellee  w^as  not  entitled  to  recover;  which  direction  the  Court 
refused  to  give.  It  is  not  necessary  to  stop  to  inquire  by  what 
authority  those  small  notes  were  issued  and  signed  in  the  manner 
described ;  so  far  as  they  were  taken  up,  with  the  money  of  the  ap- 
pellee, the  appellants  had  the  use  and  benetitof  that  money,  and  are 
chargeable  with  the  amount  in  this  action.  As  far,  therefore,  as  re- 
spects the  ten  kegs  and  one  bag  of  dollars,  amounting  in  all  to 
-  $11,000,  which  are  stated  in  the  first  bill  of  exception,  •  to 

*  "*  •*  have  been  proved  to  be  the  money  of  the  appellee,  and  paid 
away  in  discharge  of  the  debts  of  the  appellants,  for  anything  ap- 
pearing in  thjs  record,  the  appellee  is  entitled  to  recover;  and  if  the 
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opinion  of  the  Court  below  had  been  so  qaaliiied,  we  should  have 
eoncnned  in  that  opinion.  But  thinking,  as  we  do,  that  the  evi- 
dence, as  set  out  in  the  first  exception,  of  the  representation  made 
to  the  witness  by  Samuel  HoUingsworth,  in  relation  to  the  bag  of 
dollars  that  wa»  taken  into  the  bank  by  Hugh  D.  Evans,  was  improp- 
erly admitted,  and  that  the  appellee  was  not  entitled  to  recover  any- 
thing on  that  account,  we  are  constrained  to  dissent  from  the  unquali- 
fied refusal  of  that  Court,  to  which  the  last  exception  was  taken. 

Judgment  reversed,  and  procedendo  awarded. 


Howard  vs.  Ramsay. — June,  1826. 

Beplevin  for  goods  and  chattels  taken  in  the  house  of  the  plaintiff  the  20th 
February,  1822.  The  defendant  avowed  the  taking,  &c,  because  one 
J.  J.  for  two  years  ending  the  22d  August,  1821,  and  from  thence  until, 
&c.  held  and  enjoyed  the  said  house,  as  a  sub-tenant  thereof,  to  one  W. 
M.  he  being  the  assignee  of  one  S.  R.  of  a  lease  before  then  assigned 
to  S.  R.  by  one  N.  R.  the  lessee  in  a  demise  made  by  the  defendant  and  J. 
G.  H.  her  then  husband,  to  N.  R.  on  the  22d  August,  1801,  under  a  rent 
of  $100,  payable  on  the  22d  August  annually,  for  the  term  of  99  years, 
&c.  And  because  $200  of  the  said  rent,  for  two  years  ending  the  22d 
August.  1821,  was  due  and  in  arrear  under  said  demise  by  defendant  and 
her  husband,  who,  seized  of  the  premises  only  in  right  of  the  defendant, 
died  the  2oth  of  November,  1^19,  the  defendant  avowed  the  taking  the 
said  goods  and  chattels  as  for  distress  for  said  rent  so  due  to  her. 
To  this  avowry  the  plaintiff  pleaded  three  pleas. — 1.  That  the  defendant 
did  not  demise  the  house,  &c.  in  manner  and  form  as  is  in  the  avowry 
aUeged.  2.  That  said  J.  J.  did  not  hold  and  enjoy  the  house  as  tenant 
thereof  to  the  defendant,  under  the  supposed  demise  thereof  in  the 
avowry  mentioned,  in  manner  and  form,  &c.  8.  That  there  was  no  rent 
in  arrear,  &c.  To  the  first  two  pleas  the  defendant  demurred,  and  took 
issue  on  the  third. — ife/d,  first,  that  the  first  plea  was  bad  in  substance, 
because  the  demise  stated  in  the  avowry  was  a  joint  demise  by  defend- 
ant and  her  husband,  and  the  plea  traversed  a  demise  by  the  defendant 
only,  which  was  the  tender  of  an  immaterial  issue  that  would  not  be 
cared  by  the  verdict.  Held,  secondly,  that  the  second  plea  was  good, 
because  the  demise  it  referred  to  and  traversed,  was  the  joint  demise  by 
defendant  and  her  husband,  stated  in  the  avowry,  and  by  the  avowry  J. 
J-  was  sufficiently,  though  indirectly,  asserted  to  be  the  tenant  whose 
goods  were  subject  to  the  distress;  and  that  if  by  the  avowry  it  appeared 
that  *  J.  J.  was  in  no  degree,  and  for  no  purpose,  the  tenant  of  the  ^  -bm 
aTowant,  the  avowry  itself  would  be  bad.  Held,  thirdly,  that  *^^ 
as  the  second  plea,  which  was  ruled  good  on  the  demurrer,  went  to  the 
whole  cause  of  action  of  the  avowant,  it  was  not  necessary  to  try  the 
issue  in  fact  joined  on  the  third  plea. 

In  covenant  there  must  be  a  perfect  privity  between  plaintiff  and  diefend- 
ant,  but  such  privity  is  not  necessary  to  make  one's  goods  liable  to  a  dis- 
tress for  rent  as  a  tenant.  A  distress  is  rather  a  remedy  upon  the  land 
demised,  than  against  the  person  of  a  tenant,  although  some  tenancy 
must  be  shown  to  sustain  it. 
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Appeal  from  Baltimore  County  Court.  Replevin.  The  case  is  fully 
stated  in  the  opinion  delivered  by  this  Court.  It  wa.s  argued  at  last 
June  Terra,  before  Buchanan,  C.  J.,  Eable,  Stephen,  Archer, 
and  DoRSEY,  JJ. 

Mitch^U^  for  the  ap])ellant.  This  is  an  appeal  from  Baltimore 
County  Court  in  an  action  of  replevin  brought  for  various  articles 
of  furniture  distrained  by  Mary  W.  Howard  for  rent  in  arrear.  The 
avowry  justifies  the  taking,  &c.  in  a  dwelling-house  of  the  plaintiff, 
because  one  John  Ilgenfritz,  for  the  space  of  two  years  ending  on 
22d  August,  1821,  and  from  thence  until  the  time  when,  &c.  held 
and  enjoyed  the  said  dwelling-house  as  subtenant  to  W.  M'Mechen. 
That  M'Mechen  was  assignee  of  a  lease  for  99  years,  given  by  Mrs. 
Howard  and  her  husband,  to  one  Reynolds,  on  the  22d  day  of 
August,  1801.  That  her  husband  died  on  tlie  25th  of  Noveml)er, 
1819,  and  that  he  was  seized  of  the  premises  only  in  her  right,  &c. 
To  this  avowry,  Ramsay,  the  plaintiff  below,  pleaded  three  pleas. 
1.  That  the  said  Mary  did  not  demise  in  modo  et  forma.  2.  That 
John  Ilgenfritz  did  not  hold  and  enjoy  the  said  premises  as  tenant 
thereof  to  the  said  Mary,  under  the  said  demise,  in  manner  aud 
form,  &c.  3.  That  no  part  of  the  said  rent  was  in  arrear  from  the 
said  Ilgenfritz  a^  alleged,  &c.  To  the  two  first  pleas  the  avowant 
demurs,  and  joins  issue  on  the  third.  At  the  trial,  the  Court  having 
heard  the  demurrers,  first  gave  judgment  overruling  the  demurrers, 
and  immediately  proceeded  to  enquire  the  damages  for  the  plaintiff, 
^nd  to  give  final  judgment  for  him,  without  proceeding  to  try  the 
issue  at  all.  It  was  moved  at  the  trial,  by  the  defendant,  that  the 
issue  in  fact  sliould  first  be  tried  before  final  judgment  rendered,  but 
the  Court  refused  ;  and  to  this  refusal  the  defendant's  counsel 
**^  *  tendered  a  bill  of  exceptions,  which  the  Court  refused  to 
sign  or  seal ;  and  of  these  proceedings  the  defendant  complained, 
and  insists  they  are  all  erroneous. 

1.  Because  the  demurrers  ought  to  have  been  sustained — To  the 
first  plea,  because  it  does  not  answer  any  matter  stated  in  the 
avowry.  The  defendant  averred  a  demise  from  James  G.  Howard 
and  Mary  Howard.  The  plea  o\\\y  denies  a  demise  from  Mary 
Howard  alone,  which  is  materially  different.  The  avowry  sets  out 
a  joint  interest.  The  plea  only  denies  a  separate  interest  or  title. 
Mary  Howard,  being  a  feme  covert^  could  not  have  demised  such  an 
estate;  without  joining  her  husband,  it  would  have  been  void.  The 
defendant  laid  a  g(X)d  demise.  The  plaintiff*  does  not  deny  that  such 
a  demise  was  made,  and  could  if  proved,  have  sustained  the  avowry; 
but  sets  ui>  avoid  demise,  which  the  avowant  could  not  have  ])rove(i. 
The  plea,  therefore,  was  substantially  defective;  for  if  the  avowant 
had  taken  issue  upon  it,  it  would  have  been  a  departure  from  the 
avowry,  and  so  might  have  been  demurred  to  by  the  party  teuilering 
the  issue.  As  to  the  second  plea,  the  demurrer  ought  not  to  have 
been  overruled,  fVu-  the  same  reasons.    It  being  laid  in  the  avowry 
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that  llgenlritz  held  iuid  enjoved  under  a  joint  demise,  iiud  the  plea 
merely  denying  that  he  held  under  a  separate  demise,  &c.  The  one 
averring  a  joint  title,  and  the  other  denying  only  a  separate  and 
exclusive  title. 

2.  But  if  the  Court  were  right  in  their  judgment  upon  the  demur- 
rers, they  erred  in  giving  judgment  in  chief  without  trying  the  issue 
in  fact  joined  upon  the  third  plea,  because  the  third  plea  wa«  not 
disposed  of  by  their  judgment  upon  the  two  first.  The  two  first  pleas, 
if  correct,  only  traversed  the  demise,  and  the  third  plea  expressly 
admits  the  demise  as  laid  in  the  avowry,  and  the  holding  and  enjoy- 
ment of  the  said  Ilgen fritz  under  it;  and  an  admission  of  these  facts 
apon  the  record,  is  conclusive  against  the  plaintiff.  The  two  pleas 
might  be  true,  in  point  of  fact,  and  yet  the  question  be  open  as  to 
the  points  involved  in  the  third.  The  two  first  pleas  only  deny  a 
separate  demise  from  Mary  Howard,  and  the  demurrers  admitted 
there  was  no  such  demise;  but  then  the  third  plea  admits  that  Ilgen- 
fritz  held  under  a  joint  demise  from  James  G.  Howard  and  Mary 
Howanl,  as  laid  in  the  avowry,  but  avers  *  there  was  no  rent  *  ^  -^ 
in  arrear  upon  this  joint  lease.  The  questions  were,  there-  *•■" 
fore,  materially  distinct,  and  the  avowant  would  have  been  entitled 
to  judgment  if  she  could  have  proved  rent  in  arrear  upon  this  joint 
lease  notwithstanding  the  judgment  upon  the  demurrers.  That  a 
plea  of  '^  nothing  in  arrear,"  admits  the  demise  as  laid,  was  decided 
by  the  Supreme  Court  of  the  U.  S.  in  Alexander  vs.  HarriSy  4  Cranch. 
299,  and  cases  there  cited.  That  the  issues  must  be  disposed  of 
before  a  final  judgment  on  demurrers.  5  Com,  Big.  483,  tit  Pleader , 
(Q.  1.)  The  Court  below  erred,  therefore,  1.  In  overruling  the  de- 
mdrrers.  2.  In  giving  final  judgment  without  disposing  of  the  issue 
Iq  fact,  or  giving  some  judgment  upon  that  issue  by  entry  of  non 
pros,  or  otherwise. 

Oknfij  for  the  appellee,  cited  WalaaUvs,  Heathy  Cro,  Eliz.  656; 
Chambers  an  Leases^  221,  222;  Stat.  32  Henry  VIII,  c.  28;  11  Geo. 
11,  c.  19;  HiU  vs.  Saunders^  2  Bing.  116;  Tidd  Frac.  684. 

•  Eable,  J.  at  this  term,  delivered  the  opinion  of  the  Court.  *  ^  ^ 
This  appeal  presents  the  case  of  a  replevin  founded  on  a  dis-  **^ 
tress  for  rent.  The  plaintiff',  Robert  Ramsay,  declared  for  taking  his 
goods  and  chattels  on  the  20th  of  February,  1822,  in  his  house,  situ- 
ate on  the  Baltimore  and  York  Turnpike  Road  in  Baltimore  County. 
Mary  W.  Howard,  the  defendant,  avowed  the  taking  the  goods  and 
chattels  in  the  declaration  mentioned,  in  the  dwelling-house  of  the 
plaintiff,  because  one  John  Ilgen  fritz  for  a  long  time,  to  wit,  for  the 
space  of  two  years  ending  on  the  22d  of  August,  1821,  and  from 
thence  until,  &c.  held  and  enjoyed  the  said  dwelling-house,  as  a  sub- 
tenant thereof  to  one  William  M'Mechen,  the  said  William  being  the 
assignee  of  one  Samuel  Reynolds,  of  a  lease  or  demise  before  then 
assigned  to  the  said  Samuel  by  one  Nicholas  ReynoUls,  the  lessee 
named  in  a  demise  or  lease  made  to  the  said  Nicholas,  as  lessee,  by 
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her  the  said  Mary  W.  Howard.  aDd  James  G.  Howard,  her  then  has- 
band,  on  the  22d  of  August,  1801,  under  a  certain  rent  of  $100,  pay- 
able on  the  22d  of  August  in  each  and  every  year,  for  the  term  of  99 
years  from  thence  next  ensuing,  over  and  above  all  taxes  and  assess- 
^  ments  ♦  whatever.  And  because  $200  of  the  rent  aforesaid,  for 
"*  *^  the  apace  of  two  years  ending  on  the  22d  of  August,  1821,  was 
due  and  in  arrear,  b^^  virtue  and  under  the  said  demise  by  her,  and 
her  husband  James  G.  Floward,  who  seized  of  the  premises  only  in 
right  of  his  wife,  died  on  the  25th  of  November,  1819,  she  avowed  the 
taking  the  said  goods  and  chattels,  in  the  said  dwelling-house,  s^  and 
for  and  in  the  name  of  a  distress  for  the  said  rent,  so  due  and  in 
arrear  to  her  the  said  Mary  W.Howard.  The  plaintiff  pleaded  three 
distinct  pleas  to  this  avowry.  They  are  as  follows :  "And  the  said 
plaintiff,  as  to  the  said  avowry  of  the  said  Mary  saith,  that  the  said 
Mary,  by  reason  of  any  thing  by  her  in  that  behalf  alleged,  ought 
not  to  avow  the  taking  of  the  said  goods  and  chattels  in  the  said  place 
in  which,  &c.  and  justly,  &c.  because  he  says,  that  the  said  Mary  did 
not  demise  the  said  premises  in  which,  &c.  in  manner  and  form  as 
the  said  Mary  hath  above  in  said  avowry  alleged ;  and  this  the  said 
Robert  prays  may  be  inquired  of  by  the  country.  And  for  further 
plea  in  this  behalf,  by  leave  of  the  Court  here  first  had  and  obtained, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
the  said  Robert  comes  and  says,  that  the  said  Mary,  by  any  thing 
in  the  said  avowry  alleged,  ought  not  to  avow  the  taking  of  the  said 
goods  and  chattels  in  the  said  place  in  which,  &c.  and  justly,  &c.  be- 
cause he  says,  that  said  Ilgenfritz  did  not  hold  and  enjoy  the  said 
premises  in  which,  &c.  with  the  appurtenances,  as  tenant  thereof  to 
the  said  Mary,  under  the  said  supposed  demise  thereof  in  the  said 
avowry  mentioned,  in  manner  and  form  as  the  said  Mary  hath  alwve 
in  her  said  avowry  in  that  behalf  alleged ;  and  this  he,  the  said 
Robert,  prays  may  be  inquired  of  by  the  country,  &c.  And  for  further 
plea  in  this  behalf,  by  leave  of  the  Court  here  first  had  and  obtained, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
the  said  Robert  says,  that  the  said  Mary,  by  any  thing  in  her  said 
avowry  contained,  ought  not  to  avow  the  taking  of  the  said  goods 
and  chattels,  in  the  said  place  in  which,  &c.  to  be  just,  because  he 
says,  that  no  part  of  the  said  supposed  rent,  in  the  said  avowry  men- 
tioned, was  or  is  in  arrear  from  the  said  Ilgenfritz  to  the  said  Mary, 
in  manner  and  form  a«  the  said  Mary  hath  in  her  said  avowry  in 
that  behalf  alleged;  and  this  he,  the  said  Robert,  prays  may  be  in- 
quired of  by  the  country,  &c." 

♦To  the  two  first  of  thcvse  pleas,  the  defendant  demurred 
^"^^  specially,  and  assigned  for  cause  of  demurrer,  that  the  con- 
clusion of  the  said  pleas  is  to  the  country,  and  ought  to  have  con 
eluded  with  a  verification,  and  that  they  are  both  otherwise  in- 
formal, &c.  And  to  the  third  plea  to  the  avowry  the  defendant 
joined  issue  with  the  plaintiff. 
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The  Court  below  overruled  the  demurrers,  and  immediately  charged 
the  attending  jury  to  inquire  into  the  damages  sustained  by  the 
plaintiff,  Robert  Ramsay,  by  reason  of  the  unlawful  taking  and  un- 
just detention  of  the  goods  and  chattels  in  the  declaration  mentioned, 
who  in  an  inquisition  returned  assessed  the  same  to  one  cent  dam- 
ages, and  costs,  &c.  On  this  finding  the  Court  gave  final  judgment, 
aod  refused  to  direct  the  jury  to  be  sworn  to  try  the  issue  in  fact 
upon  the  third  plea,  upon  the  ground  that  th^  judgment  rendered  on 
the  demurrers  to  the  first  and  second  pleas,  was  a  bar  in  law  to  the 
defendant's  further  progress  in  the  suit. 

Having  made  this  full  statement  of  the  case,  in  which  more  than 
asaal  particularity  has  been  observed,  because  it  involves  the  subject 
of  pleading,  we  proceed  to  an  examination  of  the  questions  of  law 
arising  out  of  it.    The  special  causes  of  demurrer  to  the  two  first 
pleas  have  been  abandoned,  and  the  appellant  must  therefore  be  con- 
sidered as  contending,  that  those  pleas  are  substantially  defective. 
It  is  the  opinion  of  this  Court,  that  the  first  plea  to  the  avowry  is 
bad  in  substance,  and  that  Baltimore  County  Court  ought  not  to  have 
overruled  the  demurrer  to  that  plea.    The  avowry  states  a  demise 
on  the  22d  of  August,  1801,  to  Nicholas  Reynolds,  for  99  years,  by 
the  husband  and  the  wife.    It  alao  states  the  death  of  the  husband 
on  the  25th  of  November,  1819,  and  the  consequent  survivorship  of 
the  wife,  and  the  accruing  of  the  rent  distrained  for,  after  the  death 
of  the  husband,  and  during  the  sub-tenancy  of  Ilgenfritz.    The  plea 
in  bar  of   this  part  of   the  avowry,  traverses  a  demise  by  the 
wife  only,  in  manner  and  form  as  therein  alleged ;  and  the  roadj" 
answer  is,   that  no  such  demise    by  the  wife   is  alleged  in  the 
avowry.    The    allegation  of   the   avowry  points  to   a  demise   by 
James  G.   Howard,   and  Mary   W.  Howard,   his   wife;    the   plea 
responds  a  demise  by  Mary  W.  Howanl  only.    The  one  sets  forth 
a  joint  demise;    the  other   insists    on   a  separate  demise.    ^^^^ 
•And  the  real  question   is,  does  this  distinction   between    '■'^^ 
the  demises  mark  the  defective  character  of  the  plea?    We  are 
fully  impi*essed  with  the  opinion  that  it  does ;  and  we  test  it  by  re- 
marking, that  the  issue  tendered  by  this  plea  is  an  immaterial  issue, 
and  such  as  would  not  have  been  cured  by  a  verdict.     It  is  not  a 
case  where  a  material  allegation  is  traversed  inartificially,  for  then 
the  issue  taken  upon  it  would  have  been  informal,  an<l  aided  after 
verdict.    But  it  is  a  case  where  a  material  allegation  is  overlooked 
by  the  plea,  and  a  point  is  traversed,  that  will  not  determine  the 
merit's  of  the  cause ;  and,  ex  consequenti,  the  issue  tendered  is  an  imma- 
terial one.     And  that  the  issue  tendered  here  is  an  immaterial  issue, 
is  a  {xxsition  that  seems  to  us  to  be  well  supported  by  the  ease  of 
Carpenter  vs.  Stair,  reported   in    1    Roll.  Rep.  86,  referred   to  by  3 
Saund.  319,  (note  6.)    It  was  an  action  of  trespass,  where  the  defend- 
ant pleaded  in  bar  an  award  between  the  plaintiff  and  J.  S.  and  the 
defendant,  and  several  others,  that  the  defendant  should  pay  to  the 
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plaintiti'  and  J.  S.  a  certain  sum  in  satisfaction  of  the  trespa^s^,  and 
which  he  had  paid  to  the  plaintiff*.  The  plaintiff'  replied  there  was 
no  Kuch  awanl  between  the  plaintiff"  and  defendant,  a.s  the  defend- 
ant alleged;  and  on  issue  joined,  and  verdict  for  plaintiff',  it  was  held, 
he  should  not  have  Judgment,  because  he  did  not  traverse  the  same 
award  set  out  in  the  defendant's  plea,  but  put  in  issue  an  award  which 
was  not  alleged  in  the  plea.  The  position  is  further  illustrated  by 
the  case  of  Sandback  vs.  Turvey^  Cro,  Jac,  585.  To  debt  on  bond 
the  defendant  pleaded  payment  of  a  less  sum  than  the  sum  men- 
tioned in  the  condition  of  the  bond;  the  plaintiff  replied,  that  he 
did  not  pay  the  sum  mentioned  in  the  condition  of  the  bond;  and 
verdict,  that  the  defendant  did  not  pay  the  said  sum  of  the  bond; 
this,  says  the  case  is  an  immaterial  issue,  not  aided  by  the  verdict, 
for  the  plaintiff  has  not  traversed  the  same  payment  that  is  in  the 
defendant's  plea. 

As  to  the  subject  of  the  second  plea,  the  avowry  states,  that 
Ilgenfritz  for  a  long  time,  to  wit,  for  the  space  of  two  years  endiiig 
on  the  22d  of  August,  1821,  and  from  thence  until,  &c.  held  and 
enjoyed  the  said  dwelling-house,  as  a  sub-tenant  thereof  to  one  Wil- 
liam M'Mechen;  and  the  negative  allegation  of  the  plea  is,  that 
Ilgenfritz  did  not  hold  and  enjoy  the  said  premises,  <&c.  as  tenant 
thereof  to  the  said  Mary,  under  ♦  the  said  supposed  demise 
*'^'^  thereof  in  the  said  avowry  mentioned,  in  manner  and  form  as 
the  said  Mary  hath  above  in  her  said  avowry,  in  that  behalf  alleged. 
The  counsel  for  the  appellant  has  urged,  that  the  demurrer  to  this 
second  plea  involves  a  consideration  of  the  point  above  decided  on 
the  first  plea ;  and  that  as  to  the  second  plea  it  ought  to  receive  a 
like  decision,  and  the  judgment  on  this  demurrer  ought  to  be  re- 
versed. On  the  most  mature  reflection  we  cannot,  in  this  res[)ect, 
agree  in  opinion  with  the  counsel.  The  demise  referred  to  in  the 
second  plea,  is  the  demise  by  the  husband  and  the  wife ;  for  its  lan- 
guage is,  -^  under  the  said  supposed  demise  thereof  in  the  said  avowi*}* 
mentioned."  The  rent  distrained  for  is  said  to  have  accrued  under 
this  demise,  after  the  death  of  the  husband;  and  to  sustain  the 
avowry  for  it,  the  wife  must  establish  such  a  relation  between  her 
and  the  party  distrained  upon,  as  may  in  law  constitute  him  in  some 
degree  her  tenant.  Ramsay  in  this  business  is  a  mere  stranger, 
whose  goods  and  chattels  have  been  found  upon  the  premises,  and 
Ilgenfritz  is  the  person  who  is  indirectly  asserted  to  be  the  tenant 
whose  goods  and  chattels  are  liable  to  the  distress.  He  is  called  in 
the  avowry  sub-tenant  to  William  M'Mechen,  the  assignee  of  the 
lease  for  99  years ;  and  if  we  could  for  a  moment  suppose  it  is  there- 
by meant,  that  he  is  in  no  degree,  and  for  no  purpose,  the  tenant  of 
the  avowant,  we  should  incline  to  think  that  the  avowry  is  in  itself 
faulty.  On  the  contrary,  if  the  appellation  is  used  to  signify  the 
relationship  of  landlord  and  tenant  between  the  avowant  and  Ilgen- 
fritz, which  is  presumed  to  have  been  its  object,  it  is  not  inappro- 
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phatelv  declared  in  the  plea  that  Ilgenfritz  did  not  hold  and  enjoy 
the  said  premises  as  tenant  thereof  to  the  said  Mary.  And  for  asing 
this  language,  the  plea  is  not  to  be  determined  to  be  bad  in  sub- 
stance. It  is  the  denial  only  of  a  tenancy,  which  the  avowant  con- 
tends for,  and  without  establishing  which,  according  to  the  view  we 
have  taken  of  the  subject,  she  cannot  support  her  avowry.  A  tra- 
verse of  the  sub-tenancy  would  have  amounted  to  the  same  thing. 

A  perfect  privity  between  plaintiff  and  defendant  is  not  to  be  dis- 
pensed with  in  an  action  of  covenant  for  rent  arrear ;  and  for  the 
want  of  it  the  decisions  have  been,  that  covenant  could  ♦  not  ^^^ 
be  sustained  against  an  under  lessee.  Hold/ord  vs.  Hatch,  *'••* 
Doug,  183.  The  same  degree  of  privity,  it  would  seem,  is  not  neces- 
sary to  render  a  person's  goods  liable  to  a  distress  for  rent  as  a  tenant. 
A  distress  is  rather  a  remedy  upon  the  land,  than  on  the  person  of 
a  tenant,  although  some  tenancy  must  be  shown  to  sustain  it.  In 
Bradby  an  Distresses,  112,  it  is  said,  that  for  the  purpose  of  distrain- 
ing, a  tenancy  in  effect  should  subsist,  without  reference  to  the  man- 
ner in  which  it  is  created :  the  only  question  being,  whether  the  re- 
lation between  the  parties  does  really  constitute  a  tenancy.  And  in 
his  next  page  he  states,  that  the  occupation  of  the  under-tenant  to 
the  lessee,  must  indeed,  in  general,  be  considered  with  respect  to  the 
lessor,  as  the  possession  of  his  lessee,  and  therefore,  that  the  goods 
of  such  under-tenant  ai*e  liable  to  be  distrained  during  the  continu- 
ance of  the  original  lease.  And  that  such  under-tenant  is  treated  as 
the  tenant  of  the  original  lessor  for  the  purposes  of  a  distress,  may 
be  seen  by  a  case  decided  by  Lord  Ellenborough  in  the  year  1805. 
It  is  the  case  of  Forty  vs.  Imher,  6  East,  435,  436.  Upon  the  whole, 
we  concur  with  the  Court  below  in  their  opinion  in  relation  to  the 
demurrer  to  the  second  plea,  and  think  they  were  right  in  overruling 
it. 

There  yet  remains  a  question,  connected  with  this  case,  to  be  ex- 
amiued  by  us.  The  Court  below  refused  to  direct  the  jury  to  try  the 
issue  in  fact  joined  by  the  parties  on  the  third  plea.  It  is  contended 
there  is  error  in  this  opinion  and  refusal  of  the  Court,  and  that  the 
JQiy  ought  to  have  been  impannelled  to  try  the  issue  in  fact.  This 
depends  on  the  correctness  and  effect  of  the  judgment  pronounced 
on  the  demurrers.  Where  the  issues  in  law,  determined  against 
the  plaintiff,  go  to  the  whole  cause  of  action,  they  are  conclusive, 
and  there  can  be  no  occasion  to  try  the  issue  in  fact.  2  Tidd's  Pract. 
685.  The  demurrer  to  the  first  plea  here  was  incorrectly  decided,  as 
we  have  said  above ;  but  the  Court  were  right  in  their  opinion  on 
the  demurrer  to  the  second  plea ;  and  the  only  point  is,  whether  the 
issae  in  law  joined  in  that  demurrer  goes  to  the  whole  cause  of  action  or 
avowry  on  this  case ;  and  we  think  it  clearly  does.  The  fact  admitted 
by  the  demurrer  is,  that  Ilgenfritz  was  not  the  tenant  to  the  avowant, 
as  in  her  avowry  alleged  j  and  this  admission  leaves  to  the  - 
avowant  the  naked  case  of  a  ♦  landlord  distraining  for  rent,  *  ^* 
7  7  H.  &  J. 
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without  any  specified  tenant  distrained  upon.  Ilgenfcitz  is  confessed 
not  to  have  held  and  enjoyed  the  premises  as  tenant  to  Mary  W. 
Howard;  and  Eamsay's  goods  found  thereon,  cannot  be  taken  to  sat- 
isfy the  rent  of  a  man,  whose  own  goods  could  not  be  distrained  to 
pay  it.  Judgment  affirmed. 


OwiNGS  &  PiET  V8.  Low. — Juuc,  1826. 

In  an  action  of  assumpsit  to  recover  the  value  of  a  quantity  of  hardware, 
sold  by  P.  the  plaintiff,  to  D.  the  defendant — D.  the  defendant,  offered 
to  prove  by  W.  that  he  the  witness,  and  D.  and  P.  bad  with  others,  asso- 
ciated together  to  build  several  houses;  that  P.  was  to  furnish  the  neces- 
sary hardware,  and  was  to  be  paid  by  having  an  interest  in  one  of  the 
houses  when  finished;  and  that  the  hardware  in  dispute  was  delivered 
by  P.  to  D.  under  the  agreement. — He/d,  (on  the  objection  of  P.)  that  W. 
was  not  a  competent  witness,  because  he  had  an  interest  in  defeating 
the  action;  for  in  case  P.  recovered,  he  would  not  only  be  liable  to  con- 
tribute a  proportion  of  the  verdict,  but  would  also  be  responsible  for  a 
proportion  of  the  costs. 

Where  the  Court  overrule  an  objection  to  the  competency  of  a  witness,  and 
the  party  making  it  is  preparing  his  exception,  ho  does  not  waive  the 
benefit  of  it  by  examining  the  witness  as  to  the  points  in  issue,  before 
the  exception  is  signed  and  sealed. 

D.  having  given  in  evidence  a  written  agreiement  between  B.  and  himself 
and  the  said  W.  by  which  B.  agreed  to  deliver  what  brick  might  be 
necessary  to  build  the  said  houses,  and  in  part  payment  was  to  take  one 
of  the  houses,  P.  offered  to  prove  by  B.  that  at  the  time  this  agreement 
was  made,  W.  and  D.  stipulated  that  the  houses  were  to  be  finished  by 
a  particular  time. — Held^  that  such  evidence  could  not  be  given  by  P. 
the  plaintiff,  because  not  being  a  party  to  the  agreement,  he  was  not 
bound  by  it,  and  could  not,  therefore,  avail  himself  of  it  in  his  favor. 

If  the  special  agreement  had  been  abandoned  by  the  defendant,  or  its  per- 
formance by  the  plaintiff  prevented  by  some  act  of  the  defendant,  then 
the  plaintiff  might  have  recovered  on  the  common  counts.  But  the 
agreement  in  this  case  not  having  been  abandoned,  nor  its  performance 
prevented  by  the  defendant,  the  plaintiffs  cannot  recover,  in  this  action, 
the  value  of  the  hardware  delivered,  and  thereby  waive  their  contract 
with  the  defendant,  (a)     Per  Archer,  J. 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of  as- 
sumpsit for  goods  sold  and  delivered  by  the  plaintiffs,  (now  appel- 
lants,) as  copartners,  to  the  defendant,  (the appellee.)  The  declara- 
tion contained  two  counts — Indebitatus  assumpsit^  and  quantum  meruit 
The  defendant  pleaded  non  assumpsiij  and  filed  an  account  in  bar, 
iharging  the  plaintiffs  with  three-fourths  of  a  house  built  by  the  de- 
fendant for  them,  amounting  to  84,141.11,  and  three  years  ground 


( 


(a)  Approved  in  Bull  vs.  Schvherth^  2  Md.  57.     See  Wat  kins  vs.  Hodges^  ft 
H.  &  J.  37. 
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rent  for  the  ground  on  which  the  house  stands ;  together  with  inte- 
rest, the  whole  amounting  to  $5,346.47. 

♦  1.  The  plaintififs  at  the  trial  proved  the  delivery  of  the    m^m 

goods,  wares  and  merchandise,  by  them  to  the  defendant,  for   '■'^^ 

which  the  suit  was  brought.    The  defendant  then  offered  to  prove 

bj»  certain  John  Walsh,  that  the  plaintiffs,  together  with  the  de- 

feDdant,  and  the  witness  and  others,  associated  together  to  build 

several  houses  on  Franklin  street,  in  the  City  of  Baltimore ;  that  the 

plaintiffs  had  agreed  to  furnish  the  hardware  necessary  for  the 

houses,  and  for  payment  thereof  was  to  have  an  interest  of  three- 

foarths  in  one  of  them  when  finished.    The  plaintiffs  objected  to 

Walsh  as  a  witness,  on  the  ground  of  his  being  interested ;  which 

objection  the  Court,  [Dorset,  C.  J.  and  Hanson,  A.  J.]  overruled. 

The  plaintiffs  excepted;  and  while  drawing  the  exception,  and  before 

it  was  signed  and  sealed,  the  plaintiffs'  counsel  further  asked  said 

witness,  whether  the  houses  had  not  much  depreciated  in  value.    To 

which  he  replied  in  the  afQrmative. 

2.  The  defendant  further  offered  in  evidence,  by  a  certain  Charles 
L.  Boehme,  the  following  agreement  between  the  said  Boehme  and 
the  defendant,  and  Walsh,  the  witness  aforesaid,  signed  by  Boehme, 
dated  the  18th  of  October,  1818:  "Whereas  1,  Charles  L.  Boehme, 
of  the  City  of  Baltimore,  have  and  did,  on  or  about  the  thirteenth 
day  of  April  last,  agree  with  Henderson  P.  Low,  to  deliver  to  him 
and  to  John  Walsh,  all  the  bricks  that  might  be  required  by  them 
for  the  purpose  of  building  five  warehouses  and  two  dwelling-houses 
on  Franklin  street,  and  one  dwelling  on  North  street,  at  the  rate  of 
eight  dollars  p.  thousand  for  good  merchantable  common  brick,  cus- 
tomary price  for  front  brick,  and  what  might  be  customary  for  extra 
hauling,  in  addition  to  what  bricks  may  be  wanting  to  complete  the 
said  houses,  which  I  agree  to  deliver  without  delay.  1  hereby  further 
agree  to  deliver  to  the  said  Henderson  P.  Low  and  John  Walsh,  or 
to  their  executors,  administrators  or  assigns,  three  hundred  thousand 
good  merchantable  bricks,  in  any  part  of  the  city  that  they  may  re- 
qoire  the  same,  or  any  part  thereof,  to  be  delivered,  at  the  above 
rate  of  eight  dollars  p.  thousand,  and  customary  prices  for  extra 
haaling;  one-half  of  the  said  three  hundred  thousand  to  be  delivered 
between  this  time  and  the  first  of  January,  if  required,  and  the  resi- 
due by  the  first  of  June  next,  if  required.  In  payment  of  the  above 
•  bricks,  I  hereby  agree  to  take  one  of  the  dwelling-houses  on 
Franklin  street  at  the  actual  cost  thereof,  subject  to  annual  *'*^ 
rent  of  ten  dollars  pr.  front  foot,  the  rent  commencing  on  the  first  of 
October  inst.  and  for  which  a  lease  from  Messrs.  Peter  and  George 
Hoffman,  the  proprietors  of  the  ground,  is  to  be  given ;  the  residue 
ia  to  be  paid  as  follows  :  One  thousand  dollars  cash  ;  a  note  at  60 
daj8  for  one  thousand  dollars  ;  and  a  note  at  sixty  days  for  five  hun- 
dred dollars.  Should  there  be  a  balance  on  either  side,  the  same  to 
be  paid  when  ascertained."     On  the  back  of  which  was  the  following 
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receipt,  signed  by  the  said  Boehme.  *'  Baltimore,  October  8,  1818. 
Eee'd  of  Henderson  P.  Low  and  John  Walsh  tive  hundred  dollars  in 
cash,  which,  with  Ave  hundred  dollars, rec'd  on  the  third  inst.  is  in 
lull  of  the  ciish  payment  mentioned  within.  At  the  same  time  rec'd 
of  the?n,  Walsh  &  M'Quinn's  notes  lor  fifteen  hundred  dollars,  one 
dat^d  the  Gth  inst.  at  GO  days,  for  one  thousand  dollars,  and  one 
dated  the  10th  inst.  for  five  hundred  dollars,  being  the  notes  men- 
tioned within." 

The  plaintiff's  then  offered  to  prove  by  Boehme,  that  at  the  time  of 
signing  the  aforesaid  agreement,  Walsh  and  the  defendant  agreed  to 
have  the  houses,  mentioned  in  the  said  written  agreement,  finished 
by  the  first  day  of  December,  1818.  To  which  evidence  the  defend- 
ant objected,  and  the  Court  allowed  the  objection.  The  plaintiffs 
excepted. 

3.  The  defendant  then  proved  by  Walsh  that  he,  the  witness,  and 
the  defendant,  had  agreed  to  build  several  houses  on  Franklin  street, 
and  two  houses  on  North  street,  in  the  City  of  Baltimore,  on  lots 
which  they  had  agreed  to  lease  of  George  and  Peter  Hoffman ;  that 
the  defendant  applied  to  the  plaintiffs  to  take  an  interest  in  one  of 
the  houses  to  be  erected  on  Franklin  street;  and  the  plaintiffs  there- 
upon agreed  with  the  defendant  to  furnish  all  the  hardware  that 
might  be  wanted  for  said  buildings  about  to  be  erected  on  Franklin 
street  and  Korth  street,  and  to  take  three-fourths  of  one  of  the 
houses  to  be  built  on  Franklin  street,  in  payment  for  the  hardware 
which  they  were  to  deliver  as  aforesaid ;  that  five  or  six  months 
afterwards,  and  after  some  of  the  hardware  had  been  furnished  by 
the  plaintiffs,  they,  the  said  Walsh  and  the  defendant,  declined  build- 
I  o«y  ^^^  *  *'^®  ^^^  houses  on  North  street,  and  Walsh,  with  the 
^'^  •  assent  of  the  defendant,  informed  Piet,  one  of  the  plaintiffs, 
that  they  had  so  declined,  and  that  this  would  make  no  difference 
to  the  plaintiffs,  as  the  defendant  and  Walsh  would  take  from  them 
as  much  hardware  as  they  would  have  done  if  they  had  not  declined 
building  the  two  houses  on  North  street ;  that  Piet  made  no  objec- 
tion ;  and  that  the  plaintiffs  afterwards  continued  to  furnish  hard- 
ware, which  was  used  on  the  buildings  on  Franklin  street,  and  that 
the  said  buildings  were  finished  in  the  month  of  May,  1819,  and  that 
the  present  action  was  brought  to  recover  the  hardware  which  had 
been  delivered  to  the  defendant  under  the  contract  and  in  the 
manner  before  stated.  The  witness  also  proved,  that  the  houses  on 
Franklin  street  were  never  divided  by  any  particular  act,  nor  was 
any  house  ever  tendered  to  the  plaintiffs,  within  his  knowledge; 
but  witness  heard  Piet,  one  of  the  plaintiffs  say,  that  Owings,  the 
other  plaintiff',  would  take  no  part  in  the  buildings.  The  defendant 
had  the  key  of  the  houses,  and  the  witness  did  not  know  that  be 
had  ever  parted  with  it.  The  plaintiff  then  moved  the  Court  to  di- 
rect the  jury,  that  if  they  believe  this  testimony,  the  plaintiffs  were 
entitled  to  recover;  which  direction  the  Court  refused  to  give.    The 
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pJaintfffs  excepted;  and  the  verdict  and  judgment  being  against 
them,  they  appealed  to  this  Goart. 

The  cause  was  argued  at  the  last  June  Term  before  Buchanan, 
C.  J.,  Eable,  Mabtin,  Stephen,  and  Abgheb,  JJ. 

Mitchdl  and  R»  Johnson^  for  the  appellants.  1.  John  Walsh  wa« 
Dot  a  competent  witness,  and  ought  not  to  have  been  admitted. 

2.  The  e\idence  offered  in  the  second  bill  of  exceptions,  to  prove 
the  time  limited  for  the  completion  of  the  houses,  should  have  been 
received.  3.  The  agreement,  stated  in  the  third  bill  of  exceptions, 
resting  only  on  parol  evidence,  was  within  the  Statute  of  Frauds. 
4.  If  it  was  not  within  the  statute,  still  it  was  not  binding  on  the 
plaintiffs,  as  the  defendant  failed  to  perform  his  part  of  it ;  and  the 
Court  should,  therefore,  have  directed  the  jury,  that  the  plaintiffs 
were  entitled  to  recover. 

•  5.  The  account  in  bar  ought  not  to  have  been  admitted. 
1.  On  the  firat  point,  they  cited  Martin  vs.  Henrickson^  2  Ld.  ^'^^ 
iaym,  1007 ;  French  vs.  Backhouse^  5  Burr.  2727 ;  Riddle  vs.  Moss^  7 
Graneh,  206 ;  1  Phill  JBvid.  48,  73 ;  Young  vs.  Bairner,  1  Usp.  103 ; 
Biti  vs.  Hood,  I bidy  20.  2.  On  the  second  point —  Waikins  vs.  HodgeSy 
6  JJ.  cj&  J.  38;  Ewtign  vs.  Webster,  1  Johns.  145;  Keating  vs.  Price, 
Ibid,  22;  Pleasants  vs.  Pemberton,  2  Ball.  196;  Peake's  Evid.  83; 
Morion  vs.  Wells,  1  Tyler,  382 ;  The  King  vs.  Inhabitants  of  Laindon, 
8  T.  R.  379,  382;  1  Phill.  Evid.  443,  444,  426,  427,  428,  (note  a,)  429; 
Maryland  Insurance  Company  vs.  Ruden,  6  Cranch,  338;  Overseers  of 
the  Poor,  d;c.  vs.  Overseers  of  the  Poor,  duc.  10  Johns.  Rep.  229;  1  Bac. 
Ah.  tit.  Agreement;  2  Phill.  Evid.  45.  3.  On  the  third  point — 1  Bac. 
Ah.  tit.  Agreement,  (C,)  115;  Bolting  vs.  Martin,  1  Campb.  318;  Hoby 
vs.  Roebuck^  2  Serg.  d;  Lotc.  57;  Hawkins  vs.  Holmes,  1  P.  Wms.  770; 
1  ChiUy's  Plead.  142,  334,  342;  2  Phill.  Evid.  03,  64,  65,  82,  83 
(note  a;)  O^Herliky  vs.  Hedges,  1  Sch.  ct-  Lef.  123, 130. 

Moale  and  Mayer,  for  the  ap[)ellee.  On  the  first  and  third  bills  of 
exceptions,  cited  1  Phill.  Evid.  43,  54;  Ilderton  vs.  Atkinson,  7  T.  R. 
476;  York  vs.  Blott,  5  Maule  du  Selic.  71;  Peaceable  vs.  Watson,  4: 
Taunt.  17;  Shuttletcorth  vs.  Stephens,  1  Campb.  407;  Hudson  vs.  Rob- 
inson, 4  Maule  &  Sehc.  475 ;  -Btr<  vs.  Kershaw,  2  ^a«<,  458 ;  Ridley  vs. 
Taylor^  13  T^flr^f,  175;  Alderman  vs.  Tii^ell,  8  Johns.  418;  ^ir<  vs. 
-^oo</,  1  f;«;).  20 ;  2  Cow.  Cont  72 ;  Inman  vs.  Stamp,  2  ^Serr/.  if:  Zoir. 
273.  2.  On  the  second  bill  of  exceptions.  Ham.  l>i{f.  287,  j>/.  20,  24, 
50,67,69,  71,  82;  Rich  vs.  Jackson,  4  JBro.  CA.  514;  Hare  vs.  Sher- 
tcood,  1  Fe«.  243;  Woollam  vs.  Hearn.  7  Fe«.  211 ;  TFe«/(?y  vs."  Thomas, 
6  jff.  <j&  J.  24,  25 ;  2  Com.  Cont.  18,  20,  50,  81,  84. 

Curia  adv.  vult. 

•Stephen,  J.  at  this  term,  delivered  the  opinion  of  the  ^^^^ 
Court.  This  action  was  instituted  for  goods  sold  and  deliv-  *'•" 
ered.    The  plaintiffs  proved,  by  competent  testimony,  the  delivery 
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of  the  goods  as  charged  in  their  declaration,  and  there  rested  their 
case.  The  defendant,  in  his  defence  against  the  action,  offered  to 
prove  by  a  certain  John  Walsh,  that  the  plaintiffs,  together  with  the 
defendant  and  the  witness,  and  others,  associated  together  to  build 
several  houses  on  Franklin  street,  in  the  City  of  Baltimore;  that  the 
plaintiffs  had  agreed  to  furnish  the  hardware  necessary  for  said 
houses,  and  for  payment  thereof  were  to  have  an  interest  of  three- 
fourths  in  one  of  said  houses,  when  finished.  The  plaintiffs  objected 
to  the  witness,  as  being  incompetent  upon  the  ground  of  interest, 
which  objection  the  Court  overruled ;  and  the  question  now  to  be 
decided  is,  whether  the  opinion  of  the  Court  below  wa«  correct  in 
admitting  the  testimony  of  said  witness  ?  The  principle  of  law  is  well 
settled,  that  any  interest,  however  small,  which  a  witness  has  in  the 
event  of  a  cause,  is  sufficient  to  render  him  incompetent,  and  will 
exclude  him  from  giving  testimony  in  the  case.  In  1  Phillips  on  Evi- 
dence^ 53,  the  law  is  laid  down  to  be,  that  a  person  who  loses  or  gains 
the  smallest  sum  by  the  event  of  a  suit,  whatever  may  be  his  rank, 
fortune  or  character,  is  as  incompetent  to  give  evidence,  as  one  who 
may  be  interested  to  the  amount  of  thousands.  If  then,  John  W^alsh 
had  any  interest,  however  small,  in  the  determination  of  the  cause 
then  before  Court,  he  ought  to  have  been  rejected  as  incompetent. 
He  was  called  to  prove  that  the  plaintiff's,  the  defendant,  himself^ 
and  others,  were  jointly  concerned  in  building  certain  houses  on 
Erankliu  street,  in  the  City  of  Baltimore;  and  that  the  articles  for 
which  suit  was  brought,  were,  by  agreement,  to  be  applied  to  the 
building  of  those  houses;  and  that  the  plaintiffs  contracted  to  take, 
as  compensation  for  them,  an  interest  in  one  of  the  houses.  No  man 
has  a  right  to  prove  himself  a  partner  with  another  agafinst  his  con- 
sent, for,  in  1  Phillips  on  Evidence,  73,  (note  c,)  the  rule  is  stated  to 
be,  that  the  admission  of  one  defendant  is  not  evidence  to  charge 
another  defendant  with  the  fact  of  being  a  partner  with  him  ;  yet  in 
this  case  he  was  called  upon,  by  the  defendant  to  prove  himself  a 
partner  with  him;  and  the  rule  of  law  being,  that  every  man  may 
•  renounce  a  imvilege  instituted  for  his  protection,  so  far  as 
the  defendant  was  concerned,  his  incompetency  to  prove  that 
fact  was  removed  by  a  waiver  of  the  objection  on  his  part ;  but  he 
was  certainly  not  admissible  to  prove  the  plaintiffs  likewise  partners 
with  himself  and  the  defendant  in  the  building  of  said  houses.  The 
witness  was  clearly  interested  in  the  event  of  the  suit  against  the 
defendant;  because  the  hardware,  for  which  the  action  was  brought, 
being  used  in  building  the  houses  on  Franklin  street,  in  which  be 
was  jointly  concerned,  he  was  liable,  not  only  to  contribution  in  the 
event  of  a  recovery  by  the  plaintiffs,  but  he  was  likewise  responsible 
for  his  proportion  of  the  costs  of  that  suit.  In  Riddle  vs.  Moss,  7 
Cranchj  206,  it  was  decided,  that  an  increase  of  liability  by  rea^son  of 
costs,  is  sufficient  to  render  a  witness  incompetent. 
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The  judgment  of  Baltimore  County  Court  ought  to  be  reversed  on 
the  first  and  third  bills  of  exceptions ;  because  the  witness,  who  was 
permitted  to  give  testimony  to  the  jury,  was  incompetent,  and  ought 
to  have  been  ejected.    See  also  Starkie  on  Evidence^  783. 

The  opinion  of  the  Court,  expressed  in  the  second  bill  of  exceptions, 
was  correct,  and  is  affirmed  ;  because  the  agreement  made  between 
the  witness,  Boehme,  and  the  defendant,  the  plaintiffs  were  not  bound 
by,  not  being  a  party  to  the  same;  and  therefore  they  should  not  be 
permitted  to  avail  themselves  of  it  in  their  favor.* 

ARGHEBy  J.  I  concur  with  the  Court  below  in  the  opinions  ex- 
pressed by  them  in  each  of  the  bills  of  exceptions ;  and  as  I  there- 
fore dissent  from  the  opinion  of  this  Court  on  the  first  and  third  bill 
of  exceptions,  I  beg  leave  briefly  to  express  my  views  on  each  ques- 
tion submitted  to  this  Court. 

The  question  in  the  first  bill  of  exceptions  is  as  to  the  admissibility 
of  John  Walsh  as  a  witness  •  for  the  defendant,  for  the  purpose  of 
proving  the  existence  of  a  limited  partnership,  (it  was  so  considered 
in  the  argument,)  between  the  plaintiff's,  defendant,  witness,  and 
^others. 

Were  the  plaintiff's  strangers,  suing  the  defendant  as  one  of  a  firm, 
the  defendant  would  not  be  permitted  to  call  one  of  his  copartners 
for  the  purpose  of  proving  a  partnership,  inasmuch  as  the  witness, 
being  hable  to  a  contribution  for  debt  and  costs  •  to  the  de-  -  ^- 
fendant,  has  an  interest  in  defeating  the  action.  In  such  a  ^•'* 
case  the  verdict  against  the  defendant  would  be  evidence,  not  of  the 
existence  of  the  partnership,  but  that  being  established,  it  would  be 
evidence  of  the  amount  recovered  against  the  defendant,  in  an  action 
by  such  defendant  against  the  witness  tor  a  contribution.  Whether 
this  principle  of  the  law  of  evidence  is  applicable  to  the  present  case, 
and  excludes  this  witness,  is  the  question  submitted  to  the  Court. 

It  is  conceived  that  the  principle  of  the  rule  can  have  no  applica- 
bility to  this  case,  for  it  cannot  be  perceived  how,  if  there  were  a 
recovery  against  the  defendant,  he  could,  under  the  circumstances  of 
this  case,  sue  the  witness  for  a  contribution.  In  such  an  action, 
proof  of  partnership  between  the  defendant  and  the  witness,  would 
be  indispensable  to  a  recovery )  and  if,  as  is  the  fact,  it  should  turn 
out  in  evidence,  that  the  recovery,  upon  which  the  action  for  contri- 
batiou  is  grounded,  was  had  by  one  partner's  suing  one  of  his  co- 
partners, instead  of  going  into  equity  to  compel  an  account  and  ad- 
jastment,  (the  only  manner  in  which  he  could  rightfully  have  pro- 
ceeded,) it  would  be  impossible  for  the  defendant  in  such  action  to 
succeed  against  the  witness.  If  a  partnership  existed  between  the 
plaintiffs  and  defendant,  the  plaintiffs  had  no  right  to  sue  the  de- 
fendant at  law,  and  a  recovery  against  him  would  be  wrongful,  for 
which  he  could  seek  redress  in  a  Court  of  equity,  and  where  he  could 
be  made  responsible  to  the  plaintiffs  for  no  greater  sum  than,  as  co- 
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partner  with  the  plaintiffs,  he  was  liable  according  to  the  terms  of 
the  association,  and  their  mutual  dealings.  But  in  such  a  case,  could 
an  action  for  contribution  be  maintained,  it  would  be  giving  a  sanc- 
tion to  such  wrongful  proceedings  on  the  part  of  the  plaintiffs,  and 
would  be  equivalent  to  saying  that  one  partner  might  be  comi>elled 
to  pay  another  copartner  a  greater  sum  than  was  due  him,  without 
having  any  regard  to  their  contract  or  partnership  transactions.  Be 
the  event  of  this  suit  what  it  may,  the  situation  of  the  witness 
remains  unchanged.  He  can  be  responsible  to  neither  the  plaintiffs, 
nor  the  defendant,  beyond  the  terms  of  the  association.  It'  the  plain- 
tiffs fail  in  their  suit,  the  witness  remains,  as  before,  answerable  in 
equity  to  them.  If  the  plaintiffs  succeed,  and  the  defendant,  by  fail- 
ing to  seek  redress  in  equity,  is  compelled  to  pay  the  sum  recovered 
•  at  law,  the  only  thing  which  he  would  have  a  right  to  de- 
^•''^  mand  would  be,  that  he  should,  in  the  distribution  of  the 
funds  of  the  association,  be  put  in  the  place  and  stead  of  the  plain- 
tiffs, who  could  rightfully  only  have  claimed  an  interest  in  one  of  the 
houses  on  Franklin  street,  in  payment  for  the  hardware  delivered ; 
so  that  the  interest  of  the  witness,  whether  personal  or  relative,  is 
precisely  the  same,  let  the  issue  of  the  suit  at  law  be  what  it  may. 
I  therefore  conceive  he  was  properly  admitted  ais  a  witness. 

The  reason  for  the  introduction  of  the- testimony  by  the  plaintiffs, 
in  the  second  bill  of  exceptions,  it  is  difficult  to  apprehend,  nor  is  it 
distinctly  seen  why  it  was  considered  necessary  on  the  part  of  the 
defendant,  to  resist  the  testimony  proposed  in  this  bill  of  exceptions 
to  be  given.  For  from  any  thing  which  appears  in  evidence,  this 
contract  between  the  defendant  Walsh,  and  Boehme,  be  its  construc- 
tion what  it  may,  could  have  had  no  bearing  on  the  contract  at- 
tempted to  be  set  up  in  this  case  by  the  defendant,  or  upon  the  one 
attempted  to  be  established  by  the  plaintiffs,  without  some  other 
testimony  connecting  it,  in  some  manner,  with  the  contract  in  issue 
before  the  jury.  But  if  the  contract  was  pn>perly  in  evidence  in  the 
cause,  it  was  surely  proi)er  that  it  should  appear  before  the  Court 
with  the  same  stipulations,  and  with  the  same  character  impressed 
iiIK)n  it,  and  that  the  same  interpretation  should  l)e  given  to  it, 
although  introduced  in  evidence,  which  it  would  have  or  receive  were 
an  action  depending  upon  it  by  one  of  the  contracting  parties  against 
the  other.  By  its  terms  the  contracting  parties  had  fixed  no  defi- 
nite time  for  the  completion  of  the  buildings  on  Franklin  street.  It 
may  therefore  be  considered  that  the  defendant  and  Walsh,  by  a  just 
construction  of  the  agreement,  had  a  reasonable  time  allowed  them 
for  that  purpose.  To  permit  a  verbal  agi^eement,  entered  into  at  the 
time  of  making  the  contract,  to  be  set  up,  by  which  a  specified  time 
should  be  allowed  for  finishing  the  houses,  would  be  to  admit  evi- 
dence to  vary  the  contract. 

This  case  may  be  assimilated  to  the  case  of  a  promissory  note^ 
where  no  time  is  fixed  ibr  payment:  and  where  it  has  been  decided, 
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that  eridence  would  be  inadmisBible  to  show  that  it  was  DOt  iutended 
to  be  paid  immediately.  Evidence  of  an  agreement  •  to  en-  ^  q<^ 
lai^e  the  time  for  the  delivery  of  goods  sold,  has  been  ad-  *•'•* 
mitted,  on  the  ground  that  it  was  only  a  continuance  of  the  original 
contract;  but  in  all  these  cases,  the  agreement  for  theisnbstitution 
of  other  days,  instead  of  those  originally  specified  for  its  performance, 
were  always  made  subseqnent,  not  at  the  time  of  entering  into  the 
stipalation.  I  therefore  concur  with  the  Court  below  on  the  second 
bill  of  exceptions. 

From  the  testimony  detailed  in  the  third  bill  of  exceptions,  it  ap- 
pears that  a  special  contract  was  entered  into  between  the  plaintiffs 
and  the  defendant,  whereby  the  plaintiffs  were  to  receive,  in  con- 
sideration of  their  delivery  of  a  quantity  of  hardware,  three-fourths 
of  a  dwelling-house  to  be  erected  on  Franklin  street  in  the  City  of 
Baltimore.    Some  change  in  the  determination  of  the  defendant,  as 
to  the  number  of  houses  which  he  had  calculated  to  build,  was  made 
and  announced  to  one  of  the  plaintiS's,  who  made  no  objection,  and 
the  plaintiffs  afterwards  continued  to  furnish  more  of  the  goods 
tbey  had  agreed  to  deliver,  and  this  action,  it  is  admitted,  is  brought 
to  recover  the  hardware  delivered  under  the  contracjt.    The  same 
quantity  of  hardware  was  agreed  to  be  taken  as  if  no  alteration  had 
been  made  in  the  determination  of  the  defendant.    It  appears, 
therefore,  to  be  an  alteration  in  nowise  affecting  the  plaintiffs,  or 
touching  the  contract  between  the  parties.    The  rule  relative  to  a 
party's  right  to  abandon  the  special  agreement,  and  resort  to  the 
implied  contract,  is  this,  that  if  the  special  agreement  has  been  put 
an  end  to  by  the  defendant,  or  the  performance  of  it  on  the  part  of 
the  plaintiff  prevented  by  some  act  of  the  defendant,  there  the 
plaintiff  may  recover  under  the  common  counts  whatever  may  be 
dne  to  him.    But  if  the  sijecial  agreement  still  continue  in  force  and 
nnrescinded,  the  plaintiff's  remedy  must  be  on  the  special  contract, 
and  he  cannot  abandon  it,  and  recur  to  the  implied  contract.    Now 
the  special  agreement  has  neither  been  put  an  end  to,  nor  its  per- 
formance prevented  by  the  defendant.    The  plaintiffs  surely  cannot 
be  permitted  to  recover,  in  this  action,  the  value  of  the  hardware 
delivered,  and  thereby  waive  their  contract  with  the  defendant. 
They  agree  to  take,  in  satisfaction  of  their  goods,  part  of  a  dwelling- 
honse,  an<l  can  only  have  their  remedy  for  a  specific  performance  of 
the  contract,  or  by  an  action  on  the  specijil  *  contract,  in 
which  they  should  recover  damages  for  the  failure  of  the  de-    '^^ 
fendant  to  execute  it. 

If  this  were  an  agreement  within  the  Statute  of  Frauds,  as  seems 
to  have  been  conceded  in  the  argument,  it  was  nevertheless  one,  the 
performance  of  which  could  have  been  enforced  against  tfie  defend- 
ant, because  the  plaintiffs  had  furnished  the  hardware  in  pursuance 
of  it,  with  which  the  defendant  had  erected  various  buildings.  It 
has  been  performed  on  the  part  of  the  plaintiffs,  and  it  would  be 
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impossible  to  restore  them  to  their  former  situatioD ;  therefore,  if  it 
were  allowable  for  the  delenclant  to  take  advautage  of  the  statute, 
it  would  euable  him  to  perpetrate  a  gross  fraud  on  the  plaintifEs. 
Performance  on  the  one  side,  under  such  circumstances,  has  always 
been  considered  as  taking  a  ca^e  without  the  provisions  of  the 
statute.  But  if  it  were  a  case  not  excepted  by  judicial  decisions 
from  the  operation  of  the  Statute  of  Frauds,  still  it  would  have 
been  incumbent  on  the  plaintiffs  to  have  satisfied  the  Court,  that 
the  defendant  refused  to  perform  the  contract,  or  that  he  had  taken 
advantage  of  the  statute,  before  they  could  be  entitled  to  sue  on  the. 
general  counts.  I  concur  with  the  Court  below  in  the  third  bill  of 
exceptions,  and  think  their  judgment  ought  to  be  affirmed. 

Judgment  reversed^  and  procedendo  awarded. 


Gist's  Adm'r  d.  b.  n.  cum  test,  an.  vs.  Cocke y  &  Fendall. — 

June,  1826. 

Where  an  action  is  brought  against  an  executor  or  original  administrator, 
and  pending  it  he  dies,  the  administrator  de  bonis  non  may,  under  the 
Act  of  1785,  ch.  80,  be  made  a  party,  (a) 

Accounts  settled  by  executors  or  administrators  in  the  Orphans^  Court,  are 
prima  facie  evidence  to  shew  the  situation  of  the  i)er8onal  estate  of  the 
deceased,  in  all  controversies  between  the  executor  or  administrator 
and  the  representatives  of  the  deceased,  and  in  actions  by  creditors 
against  the  heirs  or  devisees  of  the  deceased,  and  to  warrant  a  sale  of 
the  real  estate  by  decree  of  the  Court  of  Cliancery.  But  such  accounts 
are  not  evidence  at  all  of  over-payments  by  executors  or  administra- 
tors, or  that  the  claims  stated  in  them  were  debts  justly  due  by  the  de- 
ceased, and  chargeable  upon  his  real  assets,  either  at  law  or  in  equity,  (b) 

If  after  exhausting  the  personal  assets,  an  executor  or  administrator  does 
pay  debts  of  the  deceased  out  of  his  own  funds,  ho  has  a  right  only  to 
be  substituted  in  the  place  of  the  creditors,  and  must  establish  his 
claim  by  the  same  kind  of  testimony  which  would  be  demanded  of 
them. 

A  simple  contract  creditor  of  a  deceased,  cannot  in  this  State  charge  his 
devisee  solely  on  the  ground  that  real  assets  have  come  to  his  hands,  (c) 

And  where  a  devisee  expressly  promises  to  pay  such  a  debt,  the  promise  is 
nudum  pactum^  unless  real  assets  have  come  into  his  hands;  and  where 
assets  have  come,  such  a  creditor  can  only  recover  in  an  action  against 
the  devisee,  by  proving  the  debt,  and  proving  the  value  of  the  assets. 

Unless  bills  of  exceptions  refer  to  each  other  they  are  to  be  considered  as 
wholly  distinct,  (d) 

(a)  See  Rev.  Code,  Art.  64,  sec.  82. 

(b)  Approved  in  Ruby  vs.  State^  55  Md.  490;  Owens  vs.  Collinson^  3  G.  &  J- 
37.     Cf.  Spedden  vs.  State,  3  H.  &  J.  205,  note. 

(c)  Approved  in  Gibson  vs.  McCormick,  10  G.  &  J.  108.     See  Rev.  Code, 
Art.  66,  sec.  1;  Hammond  vs.  Gaither^  3  H.  &  McH.  143,  note. 

(d)  Affirmed  in  Armstrong  vs.  Thruston^  11  Md.  157.    In  Cooke  vs.  Cooke, 
29  Md.  538,  the  case  in  the  text  is  approved,  but  it  was  held  that  when  there 
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Appeal  from  Baltimore  County  Court.  Assumpsit,  brought  by 
the  appellees  agaiust  the  appellant.  The  ta-cts  of  the  ease,  as  set 
forth  in  the  bills  of  exceptions  taken  at  the  trial  by  the  defendant 
below,  are  suflSciently  stated  by  the  Judge  who  delivered  the  opinion 
of  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Earle,  Martin, 
Stephen,  Archer,  and  Dorset,  JJ. 

Heath  and  R.  Johnson,  for  the  appellant.  *  On  the  first 
bill  of  exceptions,  they  referred  to  the  Act  of  1798,  ch.  101,  ^•*® 
sub-ch.  8,  s.  10,  13,  15,  16;  Carnan  vs.  Turner,  6  H.  dbJ.65.  On 
the  third  point  in  the  second  bill  of  exceptions,  they  cited  Graham 
T8.  R4jhertson,  2  T.  i?.  282 ;  Osborne  vs.  Harper,  5  East,  226 ;  Brand 
vs.  Boulcoti,  3  Bos.  d?  PulL  235.  On  the  fourth  point — Child  vs. 
Morley,  8  T.  R.  613;  Wilson  vs.  Knuhley,  7  East,  134.  On  the  fifth 
point— 1  Bac.  Ab.  528.  As  to  the  right  to  make  the  administrator 
df  bonis  non  a  party,  they  referred  to  the  Acts  of  1785,  ch.  80,  s.  1, 
and  1798,  ch.  101,  sub  ch.  14,  s.  4. 

Scott  and  Taney,  for  the  appellees.  1.  An  action  of  assumpsit 
may  be  maintained  in  the  names  of  two  persons,  withput  showing 
them  to  be  partners.  Richardson  vs.  Stansbury,  4  U,  d'  J.  275.  2. 
The  administrator  de  bonis  non  may  be  made  a  party,  where  the  exe- 
cutor of  the  defendant  dies  pending  the  action  against  him.  Acts 
of  1785,  ch.  80,  s.  1 ;  1798,  ch.  101,  sub-ch.  14,  s.  4;  and  1815,  ch. 
149,  8.  4.  6  Bac.  Ab.  tit.  Statute,  (4)  383,  389.  3.  An  action  of 
assumpsit  may  be  sustained  against  a  legatee  or  devisee,  without 
showing  a  previous  request,  and  promise  to  pay.  1  Com.  Dig.  187, 
195, 196,  200.  4.  The  assumpsit  by  P.  D.  Gist  will  enable  the  plain- 
tiffs to  support  this  action.  Ott  vs.  Chapline,  3  U.  d;  McH.  323 ; 
Carnan  vs.  Turner,  6  H.  d'  J.  65 ;  1  Harr.  Ent.  369.  5.  The  accounts 
settled  in  the  Orphans'  Court  by  an  executor  or  administrator,  show- 
ing that  he  had  overpaid  the  estate,  are  sufficient  evidence  to  charge 
the  devisee.     Scott  vs.  Dorsey,  I  H.  d  J.  232. 

Dorset,  J.  delivered  the  opinion  of  the  Court.  This  was  an 
action  of  general  indebitatus  assumpsit,  (on  promises  made  by  Pene- 
lope D.  Gist  in  her  life-time,)  for  money  paid,  laid  out  and  expended, 
money  lent  and  advanced,  and  money  had  and  received,  instituted 
by  Ann  Cockey  and  Edward  Fendnll,  the  appellees,  a<?ainst  Joshua 
F.  Cockey,  executor  of  *  Penelope  D.  Gist.    The  executor  ^ 

<lying  pending  the  suit,  Joshua  F.  Co;jkey,  (the  appellant,)    ^^^ 


is  error  of  law  sufficiently  apparent  in  an  exception  to  warrant  a  reversal 
unless  it  should  api)ear  that  the  appellant  was  not  injured  by  the  ruling  of 
the  Court  below,  the  Appellate  Court  in  determining  this  question,  will  con- 
sider all  the  evidence  in  the  record,  and  will  not  confine  itself  to  that  set 
out  in  the  particular  exception,  although  the  same  be  not  connected  by 
express  terms  with  the  other  exceptions. 
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obtained  letters  de  bonis  non  od  P.  D.  Gist's  estate,  and  was  made  a 
defendant  in  the  usual  way.  He  pleaded  mm  assumpsit^  and  the 
Act  of  Limitations;  and  the  judgment  of  the  Court  below  was  ren- 
dered against  him. 

Two  bills  of  exceptions  were  taken  at  the  trial ;  the  first,  stating 
that  the  plaintiffs  offered  in  evidence  to  the  jury,  that  on  the  20th 
of  May,  1811,  a  certain  Thomas  Deye  Cockey,  of  Baltimore  County, 
deceased,  being  then  seized  and  possessed  of  a  large  and  valuable 
real  estate,  by  his  last  will  and  testament,  duly  executed,  devised 
the  whole  of  his  real  estate  to  the  said  Penelope  Deye  Gist,  and 
appointed  her,  and  her  husband,  executor  and  executrix  of  his  said 
last  will,  and  died,  leaving  his  will  unrevoked,  which  was  proved 
according  to  law.  That  said  husband  and  wife  refusing  to  take  out 
letters  testamentary,  administration  was  granted  by  the  Orphans* 
Court  of  Baltimore  County,  in  due  form,  to  the  appellees,  who 
assumed  upon  themselves  the  burthen  thereof.  That  Thomas  Gist, 
the  husband  of  Penelope,  departed  this  life  soon  after  the  death  of 
Thomas  D.  Cockey,  "and  that  the  said  Penelope  D.  Gist  took  pos- 
session of,  and  sold  a  part  of  the  real  estate,  so  devised  to  her  as 
aforesaid ;  .and  that  the  proceeds  of  the  said  real  estate,  so  sold, 
were  paid  over  by  the  said  Penelope  D.  Gist  to  the  plaintiffs,  and  by 
them  expended  in  the  payment  of  the  debts  of  their  testator."  That 
the  plaintiffs  further  offered  in  evidence  their  accounts,  settled  as 
administrators  aforesaid  with  the  Orphans'  Court  of  Baltimore 
Count}',  to  prove  that  they  had  paid  debts  due  by  the  deceased 
Thomas  D.  Cockey,  to  an  amount,  exceeding  the  estate  which  came 
to  their  hands,  by  the  sum  of  $1,230.14;  for  the  recovery  of  which 
this  action  was^prosecuted.  To  the  admission  of  which  evidence  the 
defendant  by  his  counsel  objected ;  but  the  Court  overruled  the  objec- 
tion, and  permitted  the  testimony  to  go  to  the  jury. 

The  second  bill  of  exception  states,  that  "  the  plaintiffs,  in  order 
to  support  the  issue  on  their  part,  and  prove  the  promises  laid  in  the 
declaration,  gave  in  evidence  to  the  jury,  by  Anderson  Warfield,  a 
witness  produced,  that  he  applied  to  Mrs.  Penelope  D.  Gist  to  pur- 
chase a  piece  of  land  in  Anne  Arundel  County,  devised  to  her  by  the 
I  Qfi  ^^^^  Thomas  D.  Cockey ;  she  •  referred  him  to  Edward  Fen- 
**'^  dall,  and  said  she  would  be  bound  by  any  bargain  he  might 
make.  That  lie  accordingly  bargained  with  said  Fendall,  and  after- 
wards paid  a  part  of  said  purchase  money  to  said  Penelope,  and 
obtained  a  deed,  and  gave  her  his  note  for  the  balance ;  and  after- 
wards paid  a  part  of  that  note  to  William  M'Mechen,  and  a  part  to 
said  Edward  Fendall.  And  offered  in  evidence  by  Mrs.  Norman, 
that  a  short  time  before  the  death  of  said  Penelope,  witness  asked 
her  to  make  a  present  to  her  niece  Miss  Cockey;  she  said  she  was 
indebted  to  Edward  Fendall  on  account  of  her  brother  Thomas  D. 
Cockey 's  estate,  and  she  was  endeavoring  to  raise  money  to  pay  it; 
and  as  soon  as  it  was  paid  she  would  make  a  present  to  Miss  Cockey; 
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Whereupon  the  defendant,  by  his  counsel,  moved  the  Court  to  direct 
tbe  jury,  that  ui)ou  the  evidence  so  given,  the  plaiutiil's  are  not  en- 
tilled  to  recover  in  this  action."  Which  direction  the  Court  refused 
to  give. 

Many  groands,  in  the  progress  of  the  argument,  have  been  urged 
by  the  defendant's  counsel  for  the  reversal  of  this  judgment.  And 
first,  it  is  contended  that  the  proceedings  in  the  Court  below  are 
enoneous,  and  the  suit  abated  for  want  of  a  proper  defendant  to  the 
action,  there  being,  as  is  alleged,  no  provision  of  law  warranting  the 
appearance  of  an  administrator  de  bonis  nouy  as  a  defendant  to  an 
action  commenced  against  an  executor  or  original  administrator. 
The  clause  in  the  Act  of  1785,  ch.  80,  s.  1,  on  which  this  question 
arises,  is  this — '^that  no  action  brought,  or  to  be  brought,  in  any 
Coart  of  law  in  this  State,  shall  abate  by  the  death  of  either  of  the 
parties  to  such  action;  but  upon  the  death  of  any  defendant,  in  a 
ease  whei'e  the  action  by  such  death  would  have  abated  before  this 
Act,  the  action  shall  be  continued,  and  the  heir,  devisee,  executor  or 
administrator,  of  the  defendant,  as  the  case  may  be,  or  other  person 
interested  on  the  part  of  the  defendant,  may  appear  to  such  action." 
The  intention  of  the  Legislature  is  so  clear,  their  con^mand  so  posi- 
tive, that  no  suit  shall  abate  by  the  death  of  any  defendant,  but  that 
the  same  shall  be  continued,  and  proper  parties  made  ^'  toties  quoties^^ 
nntil  a  trial  or  judgment,  that  this  Court  are  bound  to  give,  if  neces- 
sary, the  most  extended  and  liberal  construction  to  this  legislative 
provision  to  effectuate  its  object.  But  the  occasion  demands  not 
such  an  interpretation.  •  The  words,  "or  other  person  inte-  ^q-^ 
rested  on  the  part  of  the  defendant,"  most  manifestly  embrace  **^W 
this  and  all  similar  cases;  and  it  is  difficult  to  imagine  for  what 
other  purpose  that  expression  was  introduced  into  the  law.  In  this 
opinion  the  Court  have  adopted  the  uniform  construction  given  to 
this  part  of  the  Act  of  Assembly,  from  the  time  of  its  passage  till 
the  argument  of  this  case.  The  judgment  of  the  County  Court, 
therefore,  stands  unimpeached  by  this  objection. 

The  next  question  arises  on  the  first  bill  of  exceptions.  Were  the 
aecoants  passed  by  the  appellees  with  the  Orphans'  Court,  in  the 
manner  stated  in  that  exception,  admissible  as  evidence  before  the 
jury,  for  the  pur]K)se  for  which  they  were  offered  !  We  think  they 
were  not ;  no  sufficient  foundation  being  laid  for  such  a  departure 
from  the  ordinary  rules  of  evidence.  Such  accounts  are  always  re- 
ceived as  prima  facie  evidence,  to  shew  that  the  whole  peraonal 
estate  has  been,  or  has  not  been,  exhausted  in  the  due  course  of  ad- 
ministration, in  all  controversies  between  executors,  administrators, 
and  the  representatives  of  the  deceased ;  and  to  the  same  extent  are 
(competent  testimony  in  this  and  similar  actions,  by  creditors,  against 
the  heirs  or  devisees  of  deceased  persons,  and  to  warrant  a  sale  of 
real  estate  by  decree  of  the  Court  of  Chancery  for  the  payment  of 
debts;  and  consequently,  to  shew  that  an  heir  or  devisee,  by  an 
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express  promise  to  pay,  may  be  bound  in  au  action  of  assumpsit  by 
a  creditor  of  the  deceased.  These  accounts  are  not  prima  evidence, 
or  any  evidence  at  all,  of  over-payments  made  by  executors  or  admin- 
istrators, or  that  the  claims  stated  in  such  accounts  were  debts  justly 
due  by  the  deceased,  and  chargeable  upon  his  real  assets,  either  at 
law  or  in  equity.  If  the  ex>ntrary  principle  were  to  prevail,  heirs  and 
devisees  would  be  completely  at  the  mere}*  of  executors  and  admin- 
istrators, who  would,  in  fact,  administer  as  well  the  real  as  the  per- 
sonal assets.  By  the  rules  of  law  prescribed  for  the  government  of 
their  conduct,  they  are  only  authorized  and  required  to  pay  the 
debts  of  the  deceased  out  of  the  personal  estate ;  and  if  transcend- 
ing the  limits  of  their  duty,  they  see  fit  to  pay,  with  their  own 
means,  all  they  can  reasonably  ask  or  expect  either  upon  principles 
of  law  or  equity,  is,  that  they  be  substituted  to  all  the  rights  of  the 
creditors  whose  demands  they  have  liquidated.  It  hence  necessa- 
rily  *  follows,  that  such  claims  must  be  established  against  the 
*^^  heir  or  devisee,  by  the  same  kind  of  testimony  which  might 
be  demanded  of  the  original  creditors  themselves. 

In  considering  the  second  bill  of  exceptions,  it  may  not  he  amiss 
to  advert  to  the  character  of  the  parties  to  the  ca«e- before  us.  It  is 
not  an  action  of  assumpsit,  brought  by  a  simple  contract  creditor  of 
the  deceased  against  the  devisee,  seeking  to  charge  him,  solely  on 
the  ground  that  real  assets  have  come  to  his  hands,  if  it  were,  the 
appellees  must  of  necessity  fail,  as  no  such  action  can  be  sustained 
in  this  State.  Fresion  vs.  Preston^  1  H.  dt  J.  366,  and  Lod{ie  et  al  vs. 
Murray's  heir  and  devisee^  1  H.  &  J.  499.  Nor  is  it  such  an  action, 
between  such  parties,  founded  on  an  express  promise  to  pay  by  the 
devisee.  But  suppose  it  were,  what  must  the  plaintiff  prove  to  en- 
title him  to  recover !  In  the  first  place  his  original  debt  or  cause  of 
action.  The  accounts  from  the  Orphans'  Court,  (the  only  evidence 
offered  for  that  purpose,)  being  rejected  by  the  Court's  opinion  on 
the  first  bill  of  exceptions,  the  plaintiffs  must  be  defeated  on  that 
ground.  The  plaintiffs  in  this  action,  if  an  express  promise  were 
proved,  are  in  precisely  the  same  condition  with  such  a  plaintiff*. 

Jjet  us,  however,  concede  that  the  plaintiff's'  cause  of  action,  as 
far  as  relates  to  the  debt  originally  due,  is  fully  established,  and  that 
the  testimony  offered  in  the  first  bill  of  exceptions  be  iucoqiorated 
in  the  second,  are  the  plaintiffs  then  in  a  condition  to  obtain  a  ver- 
dict! Assuredly  not.  Before  the  jury  can  find  for  the  plaintiffs,  it 
must  be  shewn  that  real  assets  came  to  the  hands  of  Peneloi)e  D. 
Gist,  with  which  she  is  under  a  legal  or  moral  obligation  to  satisfy 
the  debt  sought  to  be  recovered;  otherwise  the  promise  to  pay  is  » 
nudum  pactum^  to  be  enforced  neither  at  law  nor  in  equity.  The  evi- 
dence as  to  such  assets  is  looked  for  in  vain  in  the  record.  It  is 
indeed,  in  proof,  that  Thomas  D.  Cockey  was,  when  he  executed  his 
will,  seized  of  a  large  real  estate ;  but  that  he  continued  so  until  his 
<ieath,  or  that  the  devisee  was  afterwards  seized  or  possessed  there- 
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of,  is  no  where  alleged.  The  only  evidence  on  this  snbject  is,  that 
she  took  possession  of,  and  sold  part  of  said  real  estate,  and  paid  the 
proceeds  thereof  to  the  plaintiffs;  and  the  statement  of  the  par- 
chase  made  by  Anderson  Warfleld,  who  •  leaves  us  nothing  - 
by  which  we  can  even  conjecture  whether  his  purchase  were  ***  * 
to  the  amount  of  ten  dollars,  or  ten  thousand  dollars.  In  the  ab- 
sence of  all  proof  as  to  the  qiiantum  of  real  assets  with  which  it  was 
attempted  to  charge  the  defendant,  the  jury  were  iucomi)etent  to 
give  a  verdict  for  the  plaintiffs. 

In  the  view  which  has  been  taken  of  this  case,  the  Court  have 
considered  it  as  if  the  evidence  offered  in  the  first  bill  of  exceptions 
were  ingrafted  with  that  contained  in  the  second,  and  that  the 
prayer  thereon  was  upon  all  the  evidence  offei*ed  in  the  cause.  But 
they  are  not  warranted  in  so  doing.  The  bills  of  exceptions  are 
destitute  of  the  usual  words  of  connexion,  and  contain  none  of  sim- 
ilar import  by  which  they  may  be  connected.  It  does  not  appear, 
with  anything  like  legal  certainty,  which  exception  was  first  tendered 
or  signed.  The  Court,  therefore,  can  judicially  only  recognize  them 
as  separate  and  distinct  bills  of  exceptions,  wholly  unconnected  as  to 
the  facts  they  contain,  and  the  prayers  and  the  opinions  predicated 
npon  them.  In  this  point  of  view  the  second  bill  of  exceptions  would 
present  the  case  of  a  creditor  of  the  deceased  seeking  to  recover 
against  a  devisee  in  the  absence  of  all  evidence  of  an  original  debt, 
or  that  any  amount  of  real  assets  ever  came  to  his  hands ;  and  that 
recovery  to  be  had  too  upon  an  inferential  promise  to  pay,  to  be 
drawn  from  loose  and  inconclusive  testimony. 

The  Court  dissent  from  the  opinions  given  by  the  Court  below  on 
both  bills  of  exceptions.  Jud4fment  reversed. 


BoGEBS  et  al.  Lessee  vs,  Moobe. — ^Juue,  1826. 

The  beginning  of  a  tract  of  land  called  C.  was  described  in  the  patent  to 
be  '^at  a  bounded  red  oak,  standing  19  perches  to  the  S.  of  the  main 
road,  and  at  the  end  of  the  first  line  of  a  tract  of  land  called  M/- — 
Held,  that  the  call  to  begin  the  tract  C.  at  the  end  of  the  first  line  of  the 
tract  M.  was  not  an  imperative  one;  and  that  the  jury  were  not  bound 
to  find  the  tree  called  for  to  be  at  the  end  of  that  line,  but  might  find  it 
to  be  elsewhere,  acording  to  the  proof,  (a) 

Appeal  from  Baltimore  County  Court.  Ejectment  for  a  tract  of 
land  called  Orange.  Defence  wius  taken  on  warrant,  and  plots  were 
returned,  by  which  it  appeared  that  the  defendant  *  took  de-  *  ^  j,^ 
fence  for  Carter's  Delight.    Plea  non  cul.  and  issue.  m^4 

At  the  trial  the  plaintiff,  (the  appellant,)  read  in  evidence  the  pat- 
ent of  Orange,  granted  the  3 1st  of  October,  1751,  to  Charles  Carroll, 

(a)  Distinguished  in  Clarke  ts.  Lancaster,  36  Md.  205. 
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ol*  Auuapotls,  and  others,  one  oi'  the  courses  of  which  is  described  as 
boun<liug  on  Copus'  Harbor,  and  running  thence  reversely  X.  W.  by 
N.  40  perches,  until  it  intersects  the  given  line  of  Mounteuey's  Neck, 
then  reversing  the  given  line,  &c.    The  plaintifl'  then  deduced  a 
title  in  lee  simple  in  said  laud,  from  the  patentees,  by  sundry  mesne 
conveyances,  wills,  and  descents  to  the  several  persons,  who  on  the 
26th  of  January,  1816,  constituted  and  were  called  The  Baltimore 
Company.     He  also  read  in  evidence  an  Act  of  Assembly  of  this 
State,  passed  the  26th  of  January,  1816,  entitled,  "An  Act  for  the 
relief  of  The  Baltimore  Company,"  (1815,  ch.  147,)  vesting  in  the 
lessors  of  the  plaintiff  all  the  land  which  belonged  to  that  Company, 
and  had  been  sold  by  them,  hut  not  conveyed,  and  all  lands  that  then 
remained  unsold  and  undivided ;  in  trust,  &c.    He  also  gave  in  evi- 
dence the  plots  and  explanations  in  the  cause,  and  proved  that 
Orange  was  truly  located  by  him  on  said  plots,  and  that  the  part 
thereof  laid  down  on  said  plots  as  his  claim  and  pretensions,  re- 
mained undivided  and  unsold  by  the  Baltimore  Company  on  the  16th 
of  January,  1816,  and  included  the  land  for  which  the  defendant 
took  defence.    The  defendant  then  gave  in  evidence  the  patent  of  a 
tract  called  Carter's  Delight,  granted  the  10th  of  December,  1717,  to 
John  Carter,  "  beginning  at  a  bounded  red  oak  standing  nineteen 
perches  to  the  southward  of  the  main  road,  and  at  the  end  of  the 
first  line  of  a  tract  of  land  called  Mountainess,  and  running  from  the 
said  tree  north  sixty  perches,  then,"  &c.  containing  100  acres.    And 
to  prove  that  Carter's  Delight  was  truly  located  by  him  on  the  plots, 
as  his  defence,  beginning  at  or  near  to  the  place  designated  by  the 
letter  red  A,  on  the  plots,  he  read  in  evidence  the  patent  of  a  tract 
of  land  called  Fell's  Prospect,  granted  Edward  Fell  the  20th  of  May, 
1761,  being  a  resurvey  on  sevei-al  older  tracts.     And  also  gave  in 
evidence,  to  support  his  said  location,  certain  deeds  executed  by  The 
Baltimore  Company,  for  whose  use  this  action  was  brought,  of  lots 
No.  40,  •  41,  78  and  79,  being  parts  of  Orange,  the  younger, 
'■^^   to  the  different  purchasers  of  the  same  at  public  auction  io 
1792.     And  for  the  same  purpose  gave  in  evidence  a  deed  from 
Thomas  Sligh  to  John  Bond,  for  10^  acres  of  land,  being  part  of  a 
tract  called  Mounteney's  Neck;  and  proved  that  the  locust  post, 
mentioned  in  the  said  deed,  stood  at  the  place  designated  on  the 
plots  by  a  small  black  circle,  near  to  red  A.     And  he  also  gave  in 
evidence,  by  consent  of  the  plaintiff,  the  petition,  commission  and 
depositions,  under  a  land  commission,  taken  out  by  William  Carter 
on  the  4th  of  March,  1735;  and  the  petition,  commission  and  depo- 
sitions, under  a  land  commission  taken  out  by  William  Fell,  in  De- 
cember, 1742  ;  and  also  gave  in  evidence,  with  the  consent  of  the 
plaintii!',  subject  to  all  just  exceptions  to  the  competency  and  rele- 
vancy of  the  matters  therein  contained,  the  depositions  of  Adam 
Clackner,  James  Baker,  E.  Smith,  John  Murray,  James  Baker,  Pa- 
melia  Moore,  Hugh  Stewart,  John  Mycrott,  John  H.  Barney,  William 


ROGERS  ET  AL.  V8.  MOORE.— 7  H,  &  J.  113 

Evaos  and  Adam  Glackner,  all  taken  in  this  cause.  The  plaintiff 
then,  to  prove  that  Carter's  Delight  was  correctly  located  by  him  on 
the  plots  beginning  at  the  black  letter  A,  and  that  the  defendants' 
location  of  that  tract  could  not  be  sustained,  read  in  evidence  the 
certificate  of  Mounteney's  Neck,  surveyed  for  Alexander  Mounteney 
on  the  31st  of  March,  1662 ;  and  also  the  patent  of  the  said  land, 
land,  granted  the  said  Mounteney  on  the  30th  of  Juue,  1663 ;  and 
proved  that  Mounteney's  JS^eck  was  truly  located  by  him  on  the  plots 
beginning  at  black  B,  and  terminating  its  first  line  at  black  A.  And 
also  gave  in  evidence,  for  the  purjjose  aforesaid,  the  warrant  of  sur- 
vey granted  to  John  Carter  on  the  29th  of  July,  1714,  on  which  the 
survey  of  Carter's  Delight  was  made;  and  also,  the  certificate  of 
snrvey  of  the  said  tract  made  and  returned  under  the  said  warrant, 
dated  the  11th  of  August,  1714,  and  the  certificate  returned  on  the 
27th  of  April,  1737,  for  William  Fell,  of  Mounteney's  Neck,  as 
escheat,  and  the  patent  thereon  granted  to  said  Fell,  on  the  12th  of 
July,  1737.  He  also  gave  in  evidence,  for  the  same  purpose,  a  deed 
from  William  Carter  to  William  Fell,  for  Carter's  Delight,  dated  the 
28tb  of  February,  1740,  and  the  depositions  of  William  Bond  and  of 
James  Baker,  dated  in  August,  1824,  and  the  petition  of  •  Wil-  ^  ^  - 
liam  Carter,  above  named,  of  the  4th  of  March,  1735,  for  a  *^^ 
commission  on  Carter's  Delight  aforesaid.  And  also  gave  in  evi- 
dence, that  the  white  oak  tree  called  for  in  the  original  certificate 
and  patent  of  Mounteney's  Neck,  as  the  second  boundary  of  that 
tract,  and  the  red  oak  tree  called  for  in  the  escheat  certificate  and 
patent  of  Mounteney's  Neck,  as  the  second  boundary  of  the  said 
escheat  land,  and  the  red  oak  called  for  in  the  certificate  and  pat- 
ent of  Carter's  Delight  as  its  beginning,  have  all  long  since  disap- 
peared, and  been  wholly  lost.  The  plaintiff  then  proved  by  Jehu 
Boulden  and  Ephraim  Smith,  witnesses  in  the  cause,  that  the  begin- 
ning and  termination  of  the  first  line  of  Mounteney's  Neck  was  as 
the  plaintiff  located  the  same  on  the  plots ;  and  read  in  evidence  the 
certificate  and  patent  of  the  tract  of  land  called  Copus'  Harbor*  or 
Copus  Harbor,  and  the  certificate  and  patent  of  Carter's  Delight ; 
also  the  aforesaid  deed  from  William  Carter  to  William  Fell,  and  the 
aforesaid  deed  from  Sligh  to  Bond,  together  with  the  plots  in  the 
cause,  to  prove  that  Mounteney's  Neck  was  called  sometimes  by  that 
Dame,  at  other  times  by  the  name  or  description  of  a  parcel  of  land 
laid  ont  for  Alexander  Mounteney,  at  other  times  Monntainess,  and 
also  as  land  originally  granted  to  Alexander  Mounteney,  and  to  prove 
that  the  land,  so  difierently  called,  was  one  and  the  same  tract  of 
land.  He  then  proved,  that  Edward  Fell,  patentee  of  Fell's  Pros- 
pect, was  the  son  and  heir-at-law  of  William  Fell,  mentioned  in  the 
escheat  certificate  and  patent  of  Mounteney's  Neck  aforesaid,  and 
in  the  said  deed  from  William  Carter  to  William  Fell.  The  defend- 
ant then  prayed  the  Court  to  direct  the  jurj^,  that  if  the  jury  found 
from  the  evidence  that  the  red  oak  called  for  in  the  patent  of  Car- 
8  7  H.  &  J. 
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ter's  Delight,  as  the  beginuing  of  the  said  tract  of  land,  stood  at 
the  point  designated  on  the  plots  as  red  A,  then  Garter's  Delight 
mnst  be  located  from  that  point,  according  to  the  courses,  distances 
and  calls,  contained  in  the  grant,  with  such  allowance  for  variation 
of  the  compass  as  the  jury,  upon  the  evidence,  might  think  right  to 
allow,  and  that  the  jury  were  not  bound  to  begin  the  said  tract  at 
the  end  of  the  first  line  of  Mounteney's  Neck.  The  plaintiff  ob- 
jected to  the  directions  ^o  prayed  by  the  defendant,  and  to  the  rele- 
^  vancy  of  the  testimony  so  given   by  him,  and  prayed  the 

l4rO  *  Court  for  the  following  instructions  to  the  jury:  First. 
That  there  is  no  evidence  in  this  cause  of  the  existence  at  any  tiine 
of  a  red  oak  at  or  near  to  either  of  the  places  represented  by  the 
i*ed  letters  A  or  Bon  the  plots.  Second.  That  as  the  certificate 
and  patent  of  Mounteney's  Neck,  called  for  a  white  oak  at  the  end 
of  its  first  line,  it  follows  that  the  call  in  Garter's  Delight  to  begin  at 
a  red  oak  standing  at  the  end  of  that  line,  where  no  red  oak  could 
have  stood,  is  a  mistake  so  far  as  relates  to  the  tree,  which  must  be 
corrected  by  rejecting  that  part  of  the  call.  Third.  That  as  the  cer- 
tificate and  patent  of  Garter's  Delight  call  for  a  red  oak  at  the  end 
of  the  first  line  of  Mounteney's  Neck,  no  evidence  can  be  received  to 
show  the  existence  of  such  a  beginning  tree  at  the  place  designated 
by  the  red  letters  A  or  B  on  the  plot,  at  the  distance  of  two  hun- 
dred and  sixty  perches  from  the  end  of  that  line.  Fourth.  That  the 
true  location  of  Garter's  Delight  is  to  begin  its  first  line  at  the  end 
of  the  first  line  of  Mounteney's  Neck,  wherover  the  jury  may  find  it 
to  be,  and  to  run  course  and  distance  for  all  its  subsequent  lines,  with 
such  allowance  for  variation  as  they  may  find  to  be  correct.  But  the 
Gourt,  [Abcheb,  G.  J.]  admitted  the  evidence  so  offered  by  the  de- 
fendant, and  gave  the  directions  prayed  by  him,  and  refused  to  give 
those  prayed  by  the  plaintiff".  The  plaintiff'  excepted ;  and  the  ver- 
dict and  judgment  being  against  him,  he  appealed  to  this  Gourt. 

The  cause  was  argued  before  Buchanan,  G.  J.,  Eable,  Stephen, 
and  DoBSEY,  JJ. 

Magrnder.  for  the  appellant,  i-eferred  to  Hehns  vs.  Howard,  2  H.  d- 
McH.  84,  pe^'  Habbison,  C  J.  and  CarrollvH.  Norwood,  5  H.  &  J,  163. 

Taney  and  Rogers,  for  the  appellee,  cited  Hammond  vs.  Ridgeiy^  5 
H,  cfc  J.  245 ;  Pennington  vs.  Bordley,  4:  H  <&  J.  450. 

Stephen,  J.  delivered  the  opinion  of  the  Court.  The  sole  ques- 
tion in  this  (*ase  is  as  to  the  begrinning  of  the  tract  of  land  called 
Carter's  Delight,  which  is  stated  in  the  patent  to  begin  "  at  a  bounded 
red  oak,  standing  nineteen  perches  to  the  south  of  the  main  road, 
and  at  the  end  of  the  first  line  of  a  tract  of  •  land  called 
'^^^  Mountainess,"  which  tract  is  sometimes  called  Mounteney's 
Neck.  The  a])pellant  contends  that  the  call  is  an  imperative  one, 
and  that  Carter's  Delight  must  begin  at  the  end  of  that  line,  aud 
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that  the  jury  are  not  at  liberty  to  find  from  the  evidence,  the  trae 
beginning  of  that  tract  at  any  other  place,  althongli  they  should 
find  the  tree  called  for  not  to  stand  at  the  end  of  the  first  line  of  the 
tract  of  land  called  Mountainess,  as  expressed  in  the  patent.  The 
qaestion  here  presented  for  the  consideration  of  the  Court  is 
not  now  open  for  discussion,  but  has  long  since  been  put  to  rest  by 
several  solemn  adjudications  of  this  tribunal.  In  the  case  of  Can^oll 
vs.  Noricoodj  5  H.  dt  J.  155,  after  affirming  the  right  and  jurisdiction 
of  the  Court  to  decide  on  the  construction  of  grants  and  deeds,  the 
Court  go  on  and  declare  it  to  be  the  exclusive  right  and  pro\ince  of 
thejary  to  ascertain  and  fix  calls  according  to  the  evidence  legally 
admissible  for  that  purpose.  So  in  the  case  of  Bench  vs.  Beltzhoover^ 
3  H,  d'  J.  469,  the  Court  express  themselves  in  the  ibllowing  terms : 
"The  Court  are  of  opinion,  that  it  exclusively  belongs  to  the  po^er 
and  jurisdiction  of  the  Court  to  determine  on  the  true  construction 
and  operation  of  grants,  and  whether  a  call  in  a  cei*tificate  of  survey 
is  to  be  gratified  or  not,  and  in  what  manner ;  and  that  it  exclusively 
appertains  to  the  province  of  the  jury  to  find  facts,  and  ascertain  the 
true  place  or  point  called  for,  according  to  evidence  legally  admissi- 
ble by  the  Court."  There  are  other  decisions  of  this  Court  establish- 
ing the  same  principles,  particularly  the  case  of  Pennington  vs.  Bord- 
kyj^  H.  dt  J.  450.  So  that  the  relative  power  and  jurisdiction  of 
the  Court  and  the  jury  upon  this  subject  may  now  be  considered  as 
solemnly  settled. 

The  Court  are  therefore  of  opinion,  that  the  jury  were  not  bound 
to  find  the  tree  called  for  at  the  end  of  the  first  line  of  the  tract  of 
land  called  Mountainess.  Judgment  affirmed. 
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A  biU  of  sale  of  all  the  personal  estate  of  the  grantor  passes  whatever  estate 
then  belonged  to  him,  and  parol  evidence  is  admissible  to  shew  what 
that  estate  was.  (a) 

Where  it  did  not  appear  by  the  acknowledgment  of  a  bill  of  sale  before  a 
Justice  of  the  Peace,  whether  it  was  made  by  the  grantor,  or  by  whom 
it  was  made. — Held^  that  such  acknowledgment  was  defective,  and  that 
the  bill  of  sale  could  not  be  recorded  so  as  to  make  an  authenticated 
copy  of  it  evidence.  (6) 

An  authenticated  copy  of  an  instrument,  improperly  addmitted  to  record, 
or  not  required  to  be  recorded,  is  not  competent  evidence,  (c) 

The  Act  of  1763,  ch.  18,  requiring  deeds  of  gift  of  slaves  to  be  recorded  only 
where  the  donors  retain  possession,  a  copy  of  such  a  deed,  the  original 

[a]  Approved  in  Hannon  vs.  States  9  Gill,  445. 
16)  See  Webster  vs.  Hall,  2  H.  &  McH.  14,  note. 

(c)  Affirmed  in  Cole  vs.  Penningtmi,  33  Md.  480.    See  Connelly  vs.  Bowie,  6 
H.  &  J.  117:  Glenn  vs.  Davis,  35  Md.  208. 
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of  which  had  been  recorded,  where  the  posBession  passed  out  of  the 
donor  at  its  execution,  would  not  be  evidence,  [d] 
It  is  no  error  in  an  inferior  Court  to  refuse  to  give  an  opinion  on  an  abstract 
proposition. 

In  an  action  of  trover,  for  slaves,  in  which  the  plaintiff  claimed  title  under 
a  bill  of  sale  from  F.  the  former  owner,  and  the  defence  was,  that  F. 
had  afterwards  manumitted  them. — Hdd,  that  the  declarations  of  F. 
made  between  the  date  of  the  bill  of  sale,  and  the  deed  of  manumission 
that  he  had  sold  the  slaves  to  the  person  under  whom  the  plaintiff 
claimed,  was  competent  evidence  for  the  plaintiff.  (&) 

Where  the  Appellate  Court  differ  with  the  inferior  Court  upon  one  of  the 
defendant's  bills  of  exceptions,  and  agree  with  them  upon  the  rest^thej 
will  still  affirm  the  judgment,  if  they  think  the  merits  of  the  case  are 
against  the  defendant,  and  that  there  is  proof  properly  received  to 
enable  the  plaintiff  to  sustain  his  action,  (c) 

Appeal  from  Baltimore  County  Court,  Trover  for  three  slaves 
named  Julian,  Alexander  and  Commodore.     Plea,  non  cuL  and  issue. 

1.  The  plaintiff',  (now  appellee,  produced  and  offered  to  read  in 
evidence,  at  the  trial,  an  authenticated  copy  of  a  bill  of  sale,  taken 
from  the  records  of  Queen  Anne's  County,  executed  by  John  Deford, 
of  Queen  Anne's  County,  to  Thomas  L.  Deford,  dated  the  12th  of 
May,  1806,  and  recorded  in  the  records  of  the  said  county  on  the 
same  day,  whereby  the  said  John  Deford,  in  consideration  of  the 
sum  of  8400,  granted,  bargained  and  sold,  unto  the  said  Thomas  L. 
his  executors,  &c.  all  his  personal  estate  of  whatever  kind  or  descrip- 
tion. The  bill  of  sale  was  thus  acknowledged :  "  Maryland,  Queen 
Anne's  County,  to  wit.    On  this  twelfth  day  of  May,  1806,  personally 

.  appeai:ed  before  me,  the  subscriber,  one  of  the  justices  of  the 
*'*^  peace  for  the  county  aforesaid,  and  acknowledges  the  within 
writing  to  be  his  act  and  deed,  according  to  the  true  intent  and 
meaning  thereof,  and  the  Act  of  Assembly  in  such  case  made  and 
provided.  William  B.  Hackett." 

He  also  produced,  and  offered  to  read  in  evidence,  an  authenti- 
cated copy  of  another  bill  of  sale  from  Thomas  L.  Deford  to  Mary 
Ann  Deford,  dated  the  10th  of  April,  1812,  and  recorded  in  the  re- 
cords of  the  county  in  which  the  grantor  resided,  the  20th  of  the 
same  month,  whereby  Thomas  L.  Deford,  in  consideration  of  natural 
love  and  affection,  &c.  did  give,  grant  and  confirm,  unto  his  grand- 
daughter, Mary  Ann  Deford,  daughter  of  his  son  John  Deford,  a 
negro  woman  called  Henny,  and  her  infant  child  called  Julian.  This 
bill  of  sale  was  duly  acknowledged  by  Thomas  L.  Deford,  on  the 
10th  of  April,  1812.  He  also  produced  and  read  in  evidence,  with 
the  consent  of  the  defendant,  (the  appellant,)  the  depositions  of 


(a)  Approved  in  Worthing  ton  vs.  Shipley^  5  Gill  455. 
(6)  Cf.  HaU  vs.  Hinks,  21  Md.  406. 

(c)  Approved  in  WUlvams  vs.  Higgin»^  80  Md.  407:  Road  Co.  vs.  Bruce,  6 
Md.  466. 
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Charles  Copper  and  Samuel  N.  Cop|)er,  taken  on  the  7th  of  Novem- 
ber, 1823,  before  a  justice  of  the  peace,  &c.  Charles  Copper  deposed, 
^that  John  Deford  owned  a  negro  woman  named  Henny,  which 
Oeford  told  deponent  he  had  sold,  her  and  her  child  named  Julian, 
with  other  property,  to  his  father  Thomas  L.  Deford.  After  this 
oonversation,  John  Deford  lived  with  deponent,  and  never  had  pos- 
session of  said  Henny,  or  her  child,  during  Thomas  L.  Deford's  life. 
HeoDy  at  this  time  had  but  one  child  named  Julian.  Deponent 
knows  that  the  wife  of  the  plaintiff  is  the  daughter  of  John  Deford, 
and  the  granddaughter  of  Thomas  L.  Deford,  and  her  name  was, 
before  marriage,  Mary  Ann  Deford.  After  Hennj-  and  her  child 
became  the  property  of  Mary  Ann  Deford,  Henny  had  two  children, 
the  eldest  named  Alick  or  Alexander,  the  other  named  Commodore. 
Alick  was  yellow,  Commodore  black.  John  Deford  had  possession 
of  the  children  a  short  time  before  they  came  to  Baltimore,  and  said 
he  kept  them  for  his  daughter,  to  whom  they  had  been  given  by  her 
grandfather.  John  Deford  was  opposed  to  Mr.  Harrington  marry- 
ing his  daughter,  and  said  Harrington  should  not  have  the  negroes 
if  he  could  keep  them  from  him,  Harrington  was  married  about 
three  years  last  August  or  September.  John  Deford,  being  the 
father  of  Mrs.  Harrington,  acted  as  guardian  for  her,  as  deponent 
knows.  •  Every  body  considered  these  negroes  as  the  prop-  . 
erty  of  Mrs.  Harrington,  after  Thomas  L.  Deford's  death,  and  **^ 
John  Deford  frequently  boasted  of  his  daughter's  fortune  in  these 
negroes.  Deponent  saw  Alick  living  with  Harrington,  but  does  not 
know  that  the  other  negroes  were  ever  in  his  possession.  Alick 
Uved  with  Harrington  some  weeks — does  not  know  that  it  was  a 
month.  Alick  did  not  like  to  stay,  and  deponent  believes  he  run 
away;  but  does  not  know  it.  John  Deford  said,  if  Harrington 
woald  be  quiet,  his  intention  was  to  let  him  have  one  of  the  ne- 
groes." Samuel  N.  Copper  deposed,  "that  he  knows  that  Thomas  L. 
Before),  being  the  owner  of,  and  in  possession  of  the  negro  woman 
Henny,  and  her  child  Julian,  the  subjects  of  controversy  in  this 
caase,  executed  a  bill  of  sale  of  them  to  his  granddaughter,  Mary 
Ann  Deford,  the  now  wife  of  the  plaintiff,  about  the  year  1811  or 
1812;  that  after  such  transfer  Henny  had  two  children,  Alick  and 
Commodore.  Alick,  or  Alexander,  was  yellow,  and  Commodore 
black.  John  Deford  denied  being  the  owner  of  these  negroes,  and 
deponent  paid  the  direct  tax  assessed  on  them  to  prevent  their 
being  sold — Mary  Ann  Deford,  the  owner,  bein^  then  a  minor,  and 
living  with  her  mother's  connexions.  Deponent  saw  Alick  for 
some  time  in  Harrington's  possession  in  the  fall  of  1820  or  1821. 
The  children,  except  the  girl,  were  off  and  on  in  the  possession  of 
Harrington  after  he  married  Miss  Mary  Ann  Deford.  They  were 
married  in  August  or  September,  1820.  John  Deford  always  said 
the  property  was  his  daughter's."  The  plaintiff  further  offered  in 
evidence,  by  Abraham  Hays,  a  competent  witness,  that  he  procured 
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a  letter  to  be  written  to  the  plaintiff,  whom  he  had  never  seen  at 
that  time,  directed  to  the  Eastern  Shore,  where  witness  understood 
said  plaintiff  resided,  informing  him  that  there  was  a  negro  woman 
of  his  in  Baltimore.  That  some  time  after,  a  person  came  to  Balti- 
more, calling  himself  Richard  Harrington,  and  saying  that  he  had 
come  to  Baltimore  in  consequence  of  a  letter  he  had  received  from 
witness,  in  search  of  the  negro  woman  mentioned  in  the  letter;  that 
witness  then  went  with  said  Harrington,  and  succeeded  in  finding 
said  woman,  and  Harrington  soon  after  sold  her  to  one  Anderson. 
That  witness  afterwards  went  with  Harrington  to  the  defendant  to 
demand  the  •  negro  children,  who  are  the  subjects  of  this  action, 
*^^  and  who  witness  understood  were  the  children  of  the  said  negro 
woman.  And  that  on  Harrington's  making  said  demand  of  the 
defendant,  the  defendant  refused  to  give  them  up  to  Harrington, 
saying  he  should  not  have  them  without  legal  process,  for  he  would 
punish  Harrington  for  selling  the  mother  of  said  negro  children  to 
Georgia.  The  defendant  did  not  deny  that  Harrington  was  the 
person  he  represented  himself  to  be.  That  the  witness  4ihen  went 
with  the  person  aforesaid,  to  John  Glenn,  Esquire,  an  attorney  at 
law  in  Baltimore.  And  it  was  admitted  that  Glenn,  at  the  instance 
and  request  of  said  person  calling  himself  Harrington,  instituted 
the  present  suit  in  the  name  of  said  Harrington.  The  defendant 
then  proved  that  John  Delbrd,  claiming  to  be  the  owner  of  the 
negroes  named  in  the  declaration,  brought  them  with  him  in  the 
steamboat  to  Baltimore,  a  few  days  before  this  action  was  brought; 
and  offered  evidence  to  prove,  that  the  said  Deford  applied  to  the 
defendant,  and  requested  him  to  take  possession  of  the  said  negroes, 
alleging  that  they  were  his,  and  that  the  plaintiff  was  attempting 
to  get  possession  of  them  for  the  purpose  of  selling  them ;  and  that 
the  defendant  took  possession  of  them  accordingly.  He  further 
offered  evidence  to  prove,  that  Henny,  the  mother  of  the  negroe«. 
in  question,  about  the  year  1812,  and  for  some  years  after,  lived  in 
Gentreville,  and  hired  herself  about,  in  different  places,  as  a  free 
woman.  That  some  ^)ersons  threatened  to  enforce  the  law  against 
miusters  who  suffered  their  slaves  to  go  at  large  as  free.  That 
John  Deford  reclaimed  Henny,  and  he,  or  his  son  for  him,  hired 
her  to  Mr.  Ohamplin,  in  Centre\ille.  .  He  further  offered  evidence 
to  prove,  that  Henny  was  always  considered,  in  the  neighborhood 
where  John  Deford  lived,  as  the  property  of  said  Deford.  That  this 
was  the  the  general  reputation  iu  the  neighborhood.  That  Henny 
was  always  called  Deford's  Henny — the  said  Thomas  L.  Deford  being 
then  dead.  He  further  offered  evidence  to  prove,  that  neither  Henny, 
nor  her  children,  were  ever  in  i)osse8sion  of  the  plaintiff  until  after 
1820,  when  the  defendant  got  possession  of  Henny  and  sold  her  to 
a  Georgia  negro  trader.  That  John  Deford  rei)eatedly  declared  that 
Henny  and  her  children,  were  his ;  that  he  bought  them  of  a  Mr. 
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Wilmer,  after  the  date  of  his  said  bill  of  sale  of  1806,  •to  ^  - 
Thomas  L.  Deford,  his  father.  The  defendant  then  offered  in  *^* 
evidence  a  deed  of  manumission,  executed  by  John  Deford,  for  the 
three  negro  children  mentioned  in  the  declaration,  and  dated  the  18th 
of  September,  1821,  whereby  the  said  Deford,  stating  himself  to  be  of 
the  City  of  Baltimore,  mauumitted  and  set  free  his  negro  girl  Julian, 
aged  about  ten  years,  his  negro  boy  Alexander,  aged  about  eight 
years,  and  his  negro  Ik)}'  Phillip  Commodore,  aged  about  four  yeare, 
and  giving  to  them  immediate  freedom.  The  deed  was  acknow- 
ledged by  him  on  the  same  day  before  the  defendant,  being  a  justice 
of  the  peace  of  Baltimore  County,  and  recorded  the  same  day  among 
the  records  of  that  county.  It  wns  iidmitt'Cd  that  the  defendant,  at 
the  time  he  took  possession  of  the  negroes,  was  a  justice  of  the  peace 
for^Baltimore  Coanty,  and  that  he  put  one  of  them  into  the  possession 
of  a  Mr.  Tyson,  another  into  the  possession  of  an  uncle  of  the  child, 
•and  the  third  into  the  possession  of  one  Cowman ;  and  that  neither 
the  defendant,  nor  any  of  the  said  persons  to  whom  he  delivered 
the  said  three  negroes,  have  ever  claimed  any  right  or  title  to  them, 
but  have  always,  since  the  date  of  the  said  deed  of  uianumission, 
declared  them  to  be  free.  The  defendant  then  prayed  the  Court  to 
instruct  the  jury,  that  the  aforesaid  copy  of  the  bill  of  sale  from  John 
Detord  to  Thomas  L.  Deford,  was  not  a  legal  and  valid  bill  of  sale 
for  the  purpose  of  conveying  a  title  to  negro  Henny,  or  her  children, 
from  the  said  grantor  to  the  grantee.  Which  iustruction  the  Court, 
[Abgheb,  C.  J.]  refused  to  give.    The  defendant  excepted. 

2.  The  defendant  further  prayed  the  Court  to  instruct  the  jury, 
that  if  they  should  believe  from  the  evidence,  that  Thomas  L. 
Deford,  at  the  time  he  executed  the  said  bill  of  sale  to  Mary  Ann 
Deford,  his  granddaughter,  did  not  retain  the  use  and  possession  of 
the  said  negro  Henny,  and  her  children,  mentioned  in  ^  the  said  bill 
of  sale  to  said  Mary  Ann  Deford,  then  the  copy  of  the  said  bill  of' 
sale,  offered  in  evidence  to  the  jury,  was  not  legal  evidence,  and  did 
not  prove  that  the  title  to  the  said  ne£:roes  passed  from  the  said 
Thomas  L.  Deford  to  the  said  Mary  Ann  Deford.  This  instruction 
the  Court  also  refused  to  give.    The  defendant  excepted. 

•  3.  The  defendant  further  prayed  the  Court  to  instruct  the  -  « 
jm'y,  that  if  they  should  believe,  that  when  the  demand  was  ^^-^ 
made  upon  the  defendant  for  the  delivery  of  the  negroes,  for  which 
this  suit  was  instituted,  the  detendaut  assigned  as  a  reason  for  the 
non-delivery  that  he  did  not  know  that  the  plaintiff  was  the  owner, 
or  that  he  refused  to  deliver  them  upon  the  ground  that  he  did  not 
know  to  whom  they  belonged,  and  that  he  therefore  kept  them  until 
the  right  should  be  ascertained,  then  the  demand  and  refusal  stated 
in  the  preceding  bill  of  exceptions,  is  no  evidence  of  conversion, 
unless  the  defendant  has  since  sold,  or  otherwise  converted  the  said 
negroes  to  liis  use;  and  that  the  jury  must  find  a  verdict  for  the 
defendant.     This  direction  the  Court  gave.    The  plaintiff'  excepted. 
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4.  The  defendant  farther  prayed  the  Court  to  instruct  the  jury, 
that  upon  the  whole  of  the  evidence,  the  plaintiff  was  not  entitled 
to  recover.  Which  instruction  the  Court  refused  to  give.  The  de- 
fendant excepted;  and  the  verdict  and  judgment  being  against  him, 
he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J..  Eaele,  Maetin, 
Stephen,  and  Dobsey,  JJ. 

Raymond,  for  the  appellant,  contended,  1.  That  the  bill  of  sale 
from  John  Deford  to  Thomas  L.  Deford,  a  copy  of  which  was  given 
in  evidence,  was  a  void  instrument,  and  conveyed  no  title.  It  was 
general  for  all  his  personal  estate,  of  whatever  kind  or  description. 
To  show,  therefore,  what  property  passed,  parol  evidence  must  be 
gone  into,  and  such  evidence  was  not  admissible,  because  it  varied 
the  written  contract.  Wain  vs.  Warlters,  5  East,  10;  Batters  vs. 
Sellers,  6  H.  dt  J.  249. 

2.  That  it  was  not  duly  acknowledged  by  John  Deford,  and  there- 
fore that  a  copy  was  improperly  admitted  in  evidence.  That  it  could 
not  be  presumed,  it  not  being  so  stated,  that  John  Deford  acknow- 
ledged it,  and  unless  he  did,  it  was  not  a  valid  instrument. 

3.  That  the  parol  evidence  offered  by  the  plaintiff  below  in  expla- 
nation of  the  bill  of  sale,  to  show  what  negroes  passed  under  it,  was 
illegal,  and  ought  not,  therefoi'e,  to  have  been  received  by  the  Court. 
The  hearsay  evidence  of  John  Deford,  who  was  not  proved  to  be 
dead,  though  whether  alive  or  dead  would  make  no  difference,  was 
admitted  by  the  Court.  If  he  was  a  competent  witness  he  ought  to 
have  been  produced  at  the  trial,  or  his  testimony  legally  taken. 

4.  That  a  copy  of  a  bill  of  sale  was  not  legal  evidence,  except 
where  the  grantor  retains  possession  of  the  property  sold.  Dorsey 
vs.  Qassaicay,  2  H.  db  J.  402. 

R,  Johnson,  for  the  appellee,  cited  Carroll  vs.  Norwood,  ^  H.  ik 
McH.  287 ;  Hall  vs.  Oittings,  1  H.  d;  J.  27. 

•  Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  This 
*^^  is  an  action  of  trover,  by  the  appellee,  who  was  plaintiff  below, 
for  three  negroes,  which  he  claims  in  right  of  his  wife,  and  comes  up 
on  three  bills  of  exceptions  taken  at  the  trial  by  the  appellant ;  ou 
the  first  of  which  three  objections  are  raised  to  the  opinion  of  the 
Court  below. 

First.  That  the  bill  of  sale  from  John  Deford  to  Thoma.s  L.  Deford, 
was  void  for  uncertainty. 

Secondly.  That  it  could  not  be  explained  by  parol  evidence ;  and 

Thirdly.  That  it  was  not  duly  acknowledged,  and  therefore  that 
the  copy  was  not  competent  evidence. 

The  first  and  second  objections  there  is  some  difficulty  in  under- 
standing. The  bill  of  sale  is  of  "all  the  vendor's  personal  estate, 
of  whatever  kind  or  description."    Now,  what  uncertainty  there  is 
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in  this,  is  not  easily  perceived ;  the  negroes  in  question  are  not  in- 
deed named  in  the  bill  of  sale ;  bat  surely  if  they  constituted  a  part 
of  the  personal  estate  of  the  vendor,  they  were  embraced  by  a  grant 
of  the  whole,  unless  it  can  be  supposed,  that  a  grant  of  the  whole 
may  not  include  a  part.    And  if  the  bill  of  sale  was  in  itself  good 
and  effectual  to  pass  property'  of  that  description,  the  Quly  matter 
of  inquiry  was,  whether  the  negroes  in  question  did  in  fact  consti- 
tute a  i^urt  of  the  personal  estate  of  the  vendor?    But  here  the 
second  objection  is  started,  that  the  evidence,  offered  to  show  that 
they  were  a  part  of  the  personal  estate  of  John  Deford,  was  im- 
properly admitted,  on  the  ground  that  parol  evidence  cannot  be 
received  to  explain  a  written  contract. 

It  is  a  general  rule  of  law,  that  parol  evidence  cannot  be  admitted 
to  contradict,  add  to,  or  vary  the  terms  of  a  written  instrument. 
But  that  rule  has  no  kind  of  application  to  this  case;  the  parol  evi- 
dence offered  and  received,  was  not  to  contradict,  add  to,  or  vary 
the  terms  of  the  bill  of  sale;  it  was  not  •  to  show,  that  a  *^- 
part  passed  by  a  gi*ant  of  the  whole,  or  to  explain  what  was  *^^ 
meant  by  the  words  ^^all  my  personal  estate  of  whatever  kind  or 
descsription,"  but  only  to  identify  the  negroes,  and  to  show  that  they 
did  constitute  a  part  of  the  personal  estate  of  John  Deford,  at  the 
time  of  making  the  bill  of  sale,  and  was  for  that  purpose  properly 
admitted. 

The  third  objection,  that  the  b'ill  of  sale  was  not  duly  acknow- 
ledged, and  the  copy  therefore  improperly  admitted  in  evidence,  i& 
of  a  different  character. 

The  Act  of  1729,  ch.  8,  s.  5,  requiring  sales,  &c.  of  goods  and  chat- 
tels, in  certain  cases  to  be  in  writing,  also  requires  that  writing  to- 
be  acknowledged  and  recorded.  By  the  office  copy,  which  was 
offered  in  evidence,  of  the  bill  of  sale  from  John  Deford  to  Thomas 
L.  Deford,  it  does  not  appear  that  that  paper  ever  was  duly  acknow- 
ledged ;  the  endorsement  on  the  back  of  it  does  indeed  purport  to  be 
a  certificate  of  acknowledgment  before  a  justice  of  the  peace,  but  by 
whom  the  acknowledgment  was  made  is  not  stated.  It  was  probably 
an  acknowledgment  by  John  Deford,  the  vendor,  and  his  name 
oniitted  by  negligence  or  accident;  but  to  receive  such  an  imperfect 
instrnment  as  a  due  acknowledgment  of  a  deed^  might  lead  to  a 
dangerous  laxity  in  practice,  and  furnish  a  precedent  of  misehievous 
tendency.  It  is  not,  therefore,  as  to  this  point,  material  to  inquire, 
whether  under  the  lacts  and  circumstances  of  the  case,  the  sale  by 
John  Deford  to  Thomas  L.  Deford,  was  by  the  Act  of  1729,  ch.  8,  re- 
quired to  be  by  writing  acknowledged  and  recorded ;  if  it  was,  the 
bill  of  sale,  not  being  duly  acknowledged,  it  was  improperly  admitted 
to  record,  and  the  office  copy  ought  not  to  have  been  admitted  in 
evidence;  and  if  it  was  not  required  to  be  recorded,  the  office  copy 
was  equally  incompetent  testimony,  the  recording  of  a  paper  not  re- 
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quired  b}*  law  to  be  recorded,  not  having  the  effect  to  dispense  with 
the  production  of  the  original,  and  to  make  a  copy  legal  evidence. 

The  bill  of  exceptions  is  badly  worded,  but  the  prayer  set  out  must 
be  considered  as  an  application  to  the  Court  for  the  opinion,  that  the 
copy  offered  in  evidence  of  the  bill  of  sale,  was  not  evidence  of  a 
transfer  of  J;itle  to  the  negroes  from  John  Deford  to  Thomas  L.  De- 
ford,  which  opinion  the  Court  ought  to  have  given. 
-  -^  •  The  only  question  raised  upon  the  second  bill  of  excep- 
*^''  tions  is,  whether  in  the  case  of  a  gift  of  negroes,  where  the 
donor  does  not  retain  possession,  an  office  copy  of  a  bill  of  sale  is  evi- 
dence of  title  in  the  donee  ? 

By  the  Act  of  1763,  ch.  1*3,  a  gift  of  negroes  is  only  required  to  be 
by  deed,  acknowledged  and  recorded,  where  the  donor  retains  pos- 
session; and  that  solemnity  not  being  authorized  or  required  by  law, 
when  the  possession  passes  to  the  donee  by  delivery,  at  the  time  and 
in  pursuance  of  the  gift,  an  office  copy,  in  such  case,  of  a  bill  of  sale, 
is  not  competent  evidence  to  prove  title  in  the  donee. 

But  that  question  does  not  properly  arise  in  this  case ;  the  proof 
is,  that  Thomas  L.  Deford  was  in  possession  of  the  negroes  at  the 
time  of  executing  the  bill  of  sale  to  Mary  Ann  Deford,  his  infant 
granddaughter,  now  the  wife  of  the  appellee;  and  there  is  not  one 
word  of  evidence  to  show,  that  he  parted  with  the  possession  at  the 
time ;  on  the  contrar^^,  the  natural  and  almost  necessary  inference 
would  be,  considering  the  sex,  age,  and  situation  of  the  donee,  that 
he  did  not.  The  application,  therefore,  to  the  Court  to  direct  the 
jury,  that  if  they  should  believe  from  the  evidence  that  Thomas  L. 
Deford,  at  the  time  he  executed  the  bill  of  sale  to  Mary  Ann  Deford, 
did  not  retain  the  use  and  possession  of  the  negroes  mentioned  in  it, 
the  office  copy  of  the  bill  of  sale,  which  was  offered'  in  evidence,  was 
not  legal  and  competent  testimony,  was  upon  an  abstract  proposition, 
not  warranted  by,  nor  founded  upon,  the  evidence  in  the  cause,  and 
the  Court  did  right  in  rejecting  the  prayer. 

The  last  bill  of  exceptions  was  taken  to  the  refusal  of  the  Court  to 
direct  the  jury,  that  upon  the  whole  of  the  evidence  the  plaintiff  be- 
low was  not  entitled  to  recover;  in  which  refusal  the  Court  was 
elearly  right.  The  proof  on  the  part  of  the  plaintiff  below  was 
shortly  this ;  that  the  negro  woman  named  Henny,  and  her  daughter 
Julian,  were  formerly  the  property  of  John  Deford;  that  he  fre- 
quently acknowledged  he  had  sold  them  to  his  father,  Thomas  L* 
Deford,  to  whom  the  use  and  possession  were  transferred ;  and  that 
Thomas  L.  Deford  transferred  them,  by  bill  of  sale,  to  his  grand- 
daughter, Mary  Ann  Deford,  the  daughter  of  John  Deford,  now  the 
wife  of  the  plaintiff  below ;  and  that  Alexander  and  Commodore  are 
^  •  also  the  children  of  Henny,  born  after  the  execution  of  the 
*^'  bill  of  sale  from  Thomas  L.  Deford  to  Maiy  Ann.  The  de- 
fence was  founded  on  a  deed  of  manumission  of  the  negroes,  for 
whom  the  suit  was  brought,  executed  by  John  Deford,  since  the 
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marriage  of  his  daaghter.  The  proof,  therefore,  of  his  acknowledg- 
ments anterior  to  the  deed  of  manumission,  that  he  had  sold  Henny 
and  Julian  to  his  father,  Thomas  L.  Deford,  and  also  that  the  whole 
of  the  negroes  in  question  belonged  to  his  daughter,  to  whom  they 
had  been  given  by  his  father,  was  properly  admitted  in  evidence ;  and 
the  Court  could  not  have  given  the  direction  prayed,  without  usurp- 
ing the  province  of  the  jury,  and  deciding  the  question  of  right  be- 
tween the  parties,  contrary  to  the  testimony  in  the  cause. 

Upon  the  whole,  we  concur  in  opinion  with  the  Court  below,  on 
the  s^ond  and  last  bills  of  exceptions,  but  dissent  from  the  opinion 
expressed  in  the  flrst  exception.  That  dissent,  however,  furnishes 
no  ground  ibr  a  reversal  of  judgment ;  the  merits  of  the  case  are 
clearly  against  the  appellant;  and  if  the  copy,  which  was  off'ered  in 
evidence,  of  the  bill  of  sale  from  John  Deford  to  Thomas  L.  Deford 
had  been  rejected,  there  was  proof  enough  without  it  to  sustain  the 
action.  Judgment  affirmed. 


Chapman  vs.  Williams. — June,  1826. 

C.  was  employed  by  W.  principal  keeper  in  the  Maryland  Penitentiary,  (and 
who,  as  such,  had  authority  to  employ  deputies,)  to  act  as  deputy-keeper, 
at  a  certain  annual  compensation.  The  compensation  of  all  the  officers 
of  the  institution  was  by  law  to  be  drawn  from  the  treasury  of  the 
State.  C's  compensation  was  received  from  the  treasury  by  W.  who 
was  afterwards  dismissed  from  the  institution.  In  an  action  of  assump- 
sit by  C.  against  W.  to  recover  this  sum. — Held,  that  he  was  entitled  to 
recover,  and  that  it  was  immaterial  in  what  manner  C.  was  employed 
by  W.  whether  it  was  in  Ws  public  or  individual  capacity;  and  that  it 
was  also  immaterial,  whether  he  had  paid  over  the  compensation  to  the 
directors  of  the  institution,  or  not,  as  they  had  no  authority  to  receive 
it.  and  his  responsibility  to  C.  was  in  virtue  of  his  receipt  of  the  fund. 

Appeal  from  Baltimore  County  Court.     Assumpsit  for  work  and 
labor,  &c.  for  money  had  and  received,  and  an  insimul  computassent 
The  defendant,  (now  appellee,)  pleaded  non  •  msumpsit^  and 
issne  was  joined.    The  facts  of  the  case  are  stated  by  the    *^^ 
Jadge  who  delivered  the  opinion  of  this  Court. 

The  cause  was  argued  before  Buc^hanan,  C.  J.,  Earle,  Stephen, 
Ahcheb,  and  Dobsey,  JJ. 

No  counsel  appeared  for  the  appellant. 

Heathy  for  the  appellee,  referred  to  the  Acts  of  1809,  ch.  138,  s.  17; 
1811,  ch.  177,  8.  3;  and  1813,  ch.  09.  And  to  show  that  the  appellee 
was  not  liable  in  his  individual  character,  he  cited  JWDonough  vs. 
Templeman^  1  H,  &  J.  156;  Macbeth  vs.  Haldimand,  1  T,  R.  172;  Un- 
mn  vs.  Woheleyy  Ihidj  674;  Hodson  vs.  Dexter^  1  Cranch,  345;  Myrtle 
vs.  Beaver  J  1  Uastj  135;  Walker  vs.  Swartwout^  12  Jo^w*.  448;  Key  vs. 
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Parnham^  iS  H.  &  J,  420;  Gidley  vs.  Palmeraton^  7  Serg.  d:  Low.  434; 
Ohiey  va.  Wickes^  18  Johns.  122. 

Abcheb,  J.  delivered  the  opinion  of  the  Court.    This  was  a  suit 
instituted  in  Baltimore  County  Court  by  the  plaintiff,  (now  appel- 
lant,) who  was  a  deputy-keeper  in  the  penitentiary,  to  recover  from 
the  defendant,  who  was  principal  keeper,  the  amount  of  a  quarter 
year's  salary  due  to  him  on  the  4th  of  October,  1819.    The  service 
of  the  deputy-keeper  in  that  capacity,  and  his  original  employment 
by  the  principal  keeper,  and  his  continuance  in  service  from  the  29th 
of  September,  1817,  until  the  4th  of  October,  1819,  were  given  in  evi- 
dence.   The  defendant  had  regularly  paid  the  plaintiff  for  all  ser- 
vices prior  to  the  5th  of  July,  1819.    Evidence  was  also  given  that 
the  amount  of  salary  due  the  plaintiff  to  the  4th  of  October,  1819, 
had  been  received  by  the  defendant  at  the  expiration  of  the  last 
quarter  of  the  plaintiff's  service,  from  the  trea^ui-y  of  the  State, 
through  the  Union  Bank  of  Maryland,  and  that  it  had  never  been 
paid  to  the  plaintiff.    The  plaintiff  furthermore  proved,  that  all  the 
funds  in  the  hands  of  the  defendant,  as  priiicipal  keeper,  had  been  by 
him  paid  over  to  the  directors  of  the  penitentiary,  the  amount  of  the 
defendant's  wages  being  retained  at  the  request  of  the  directors. 
Upon  the  alwve  statement  of  facts  the  Court  below  directed  the  jury, 
that  if  they  believed  the  plaintiff  was  appointed  deputy-keeper  by  the 
1  ^o   ^^^^*^^^^^^  ^^  *  agent  of  the  State,  they  should  find  a  verdict 
*^^    for  the  defendant;  and  if  they  were  of  opinion  that  the  de- 
fendant contracted  with  the  plaintiff  in  his  individual  character,  they 
should  find  a  verdict  for  the  plaintiff.    By  the  Act  of  1817,  ch,  72,  the 
directors  of  the  penitentiary  have  power  to  appoint  at  their  pleasure 
all  such  deputy-keepers  as  they  may  deem  necessary  for  the  effectual 
administration  of  the  concerns  of  that  institution,  and  have  j)ower 
to  fix  and  regulate  their  compensation  and  salary,  so  that  it  should 
not  exceed  what  had  before  been  allowed  by  law,  which,  by  the  Acts 
of  1811,  ch.  177,  and  1813,  ch.  69,  was  annually  *400.    The  principal 
keeper  had  originally  the  power  to  appoint  his  deputies,  and  had 
authority  to  appoint  the  plaintiff*  a  deputy  when  he  was  first  intro- 
duced into  the  institution;  and  he  seems  to  have  been  continued  in 
that  capacity  by  the  directors,  although  no  formal  re-appointmeut 
appears  to  have  taken  place;  for  his  salary  ha«  been  regularly  drawn 
from  the  treasury  for  more  than  two  years  after  the  passage  of  the 
law  of  1817,  and  until  the  expiration  of  the  plaintiff''s  service,  which 
could  only  have  been  done  by  their  assent  and  approbation.    The 
plaintiff''s  salary  could  only  be  drawn  from  the  treasury  by  himseli^ 
or  by  his  authority.    No  power  over  it  is  confided  by  law  to  any  of 
the  officers  of  that  institution.    The  defendant  then  must  have  re- 
ceived the  money  from  the  treasury  of  the  State,  not  as  a  public 
agent,  but  under  an  authority  derived  from  the  plaintiff,  and  must 
be  considered  in  the  light  of  a  private  agent,  and  answerable  as  such. 
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But  if,  indeed,  without  such  authority,  he  had  wron^jfully  possessed 
himself  of  the  plaintiffs  sahiry,  the  plaiutit)'  would  have  au  un- 
doabted  right,  for  all  the  purposes  of  this  action,  to  consider  him  in 
the  light  of  an  agent,  and  charge  him  as  such.  In  this  view  of  the 
case,  the  inquiry  is  obviously  immaterial  in  what  manner  the  original 
employment  of  the  plaintiff  was  made,  whether  by  the  defendant  in 
his  public  or  individual  capacity,  for  this  action  is  grounded  on  the 
implied  promise  resulting  from  the  receipt  of  funds  with  which,  in 
his  public  capacity,  he  had  nothing  to  do,  and  over  which  he  had  no 
control,  and  is  not  founded  at  all  upon  the  original  contract  of  em- 
ployment. , 

If  by  any  construction  of  the  bill  of  exceptions  it  could  be  inferred 
that  the  plaintifiPs  salary  had  been  paid  over  to  the  iuvspectors 
•  of  the  penitentiary  on  the  defendant's  retirement  from  oflBce,  ^ 
it  would,  nevertheless,  not  change  the  character  of  the  de-  ^"^ 
fendant's  responsibility.  For  he  is  chargeable  in  virtue  of  his  receipt 
of  the  funds,  aud  he  cannot  defend  himself  upon  the  ground  that  he 
had  paid  them  over  to  those  having  no  authority  to  receive  them, 
but  was  bound,  under  the  circumstances  of  this  case,  to  hold  them 
for  the  plaintiff.  Judgment  reversed^  and  procedendo  awarded. 


Chase  et  al.  vs.  McDonald  &  Ridgely. — June,  1826. 

Where  A.  had  mortgaged  to  N.  certain  property  to  indemnify  him  against 
any  liability  for  his  endorsements  of  sundry  promissory  notes,  to  be 
drawn  by  S.  in  favor  of  T.  and  by  him  endorsed  to  N.  not  exceeding 
$10,000,  to  be  negotiated  for  the  accommodation  of  S.  and  T.  and  such 
notes  were  so  drawn,  endorsed  and  negotiated;  and  N.  afterwards 
became  the  endorser  of  other  notes,  drawn  and  endorsed  by  S.  and  T. 
for  other  sums  of  money,  and  negotiated  for  their  use;  and  A.  had  by 
deed  transferred  to  S.  and  T.  the  property  thus  mortgaged  to  N.  and  T. 
had  conveyed  to  R.  in  trust  for  the  benefit  of  certain  of  his  creditors, 
his  moiety  of  the  property  so  conveyed  to  him — Held^  that  the  moiety  of 
T.  in  the  property  conveyed  to  him  by  A.  could  not  be  made  responsible 
for  more  than  the  sum  of  810,000,  secured  by  the  mortgage  from  A.  to 
N. ;  and  the  doctrine  of  tacking  could  not  be  brought  to  bear  on  the  case. 

As  against  a  surety  the  contract  cannot  be  carried  beyond  the  strict  letter 
of  it—it  cannot  be  extended  by  equitable  construction,  (a) 

But  as  S.  mortgaged  to  N.  his  part  of  the  property  conveyed  to  him  by  A. 
which  had  been  included  in  the  mortgage  from  A.  to  N.  and  also  other 
property,  to  secure  N.  for  his  endorsements,  therefore,  as  respects  S.  he 
by  express  contract  made  his  property  liable  beyond  the  sum  expressed 
in  the  mortgage  from  A.  to  N. 


la)  Affirmed  in  Ounther  vs.  State,  31  Md.  29.     Cf.  George  vs.  Andrews,  60 
Md.  26. 
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As  the  evidence  showed  that  N.  did  not  incur  his  further  responsibility  upon 

the  immediate  credit  of  the  land  mortgaged  to  him  by  A.  the  doctrine 

of  tacking  cannot  prevail. 
If  the  bill  had  been  filed  by  N.  against  T.  as  mortgagor,  to  foreclose  the 

mortgage,  he  could  not  have  a  right  to  tack  his  claim  to  the  prejudice  of 

other  creditors. 

There  is  a  distinction  between  a  bill  to  redeem,  and  a  bill  to  foreclose  a 
mortgage;  in  the  latter  case  the  mortgagee  cannot  insist  on  tacking  his 
subsequent  debt,  as  he  may  do  on  a  bill  for  a  redemption,  (a) 

The  rules  which  have  been  adopted  in  England,  in  relation  to  pleas  in  bar 
to  bills  in  equity,  when  resorted  to  by  defendants,  are  considered  as 
applicable  to  them  here;  and  where  the  defendant's  plea  was  not  set 
down  for  hearing,  and  no  replication  was  filed  to  it — Hdd^  that  the 
plea  did  not  operate  as  a  bar  to  the  complainant's  suit,  (b) 

1^1     *  In  the  mortgage  from  A.  to  N.  before  mentioned,  it  is  recited  that  S. 

•*''*.  and  T.  were  about  to  obtain  a  loan  of  SI 0.000  at  the  Union  Bank, 
on  notes  to  be  drawn  by  S.  in  favor  of  T.  and  by  him  endorsed  to  N. 
and  to  be  renewed  from  time  to  time,  &c.  That  A.  had  agreed  to  secure 
the  payment  of  the  notes,  and  to  indemnify  N.  for  the  endorsements  of 
the  said  notes,  or  any  of  them.  For  which  purpose  A.  conveyed  certain 
property  to  N.  in  fee,  with  a  proviso,  that  if  A.  S.  and  T.  or  either  of 
them,  should  at  all  times  save  harmless  N.  by  reason  of  any  endorse- 
ment made  by  him  of  the  notes  of  S.  not  exceeding  $10,000,  the  deed 
was  to  be  void.  The  loan  was  negotiated  at  the  Union  Bank,  and  the 
notes  renewed  from  time  to  time,  drawn  and  endorsed  as  above  men- 
tioned, until  they  were  afterwards  paid  by  proceeds  of  a  loan  obtained 
upon  other  notes,  drawn  and  endorsed  in  like  manner,  at  the  City 
Bank — Held^  that  as  the  debt  due  at  the  Union  Bank  was  closed  by 
funds  obtained  from  the  City  Bank,  the  mortgage  from  A.  to  N.  re- 
mained as  a  security  to  indemnify  N.  against  any  liability  for  his  endorse- 
ments of  the  last  mentioned  notes,  (c) 

Notwithstanding  the  reversal  in  part  of  the  Chancellor's  decree,  the  rights 
of  purchasers  under  the  same  are  reserved  and  protected,  {d) 

Appeal  from  the  Court  of  Chancery.  The  complainants  in  the 
Court  below,  (now  appellees,)  filed  their  bill  on  the  28th  of  Jane, 
1821,  against  Samuel,  Thomas,  Eichard  M.  and  Jeremiah  T.  Chase, 
and  The  Farmers  Bank  of  Maryland,  The  City  Bank  of  Baltimore, 
and  T.  Lytle.  As  the  facts  in  the  case  are  sufficiently  stated  in  the 
decree  of  the  Chancellor,  before  whom  the  cause  was  fully  argued,  it 
is  unnecessary  to  state  them  here. 

Johnson,  C.  (July  Term,  1823.)  The  complainants  filed  their  bill  to 
obtain  a  decree  for  the  sale  of  the  property  included  in  two  deeds. 


(a)  Cited  in  Broicn  vs.  Stewart^  56  Md.  431. 

(h)  Cited  in  Seebold  vs.  Lockrier^  30  Md.  137;  Rmtskulp  vs.  Kershner.  49  Md. 
521,  522. 

(c)  Affirmed  in  Markell  vs.  Eichelhergei\  12  Md.  85. 

(d)  Approved  in  Wampler  vs.  Woljinger^  13  Md.  348,  and  Dorsey  vs.  Thomp- 
son, 37  Md.  45.  Cf.  Barney  vs.  Patterson,  6  H.  &  J.  157;  Davis  vs.  Gainea, 
104  U.  S.  391. 
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the  first,  executed  by  S.  Chase,  the  elder,  the  father  of  S.  and  T. 
Chase,  two  of  the  defendants,  bearing  date  the  21st  of  October, 
1809,  dnly  acknowledged  and  recorded,  to  N.  G.  Ridgely,  one  of  the 
coDipIainants ;  the  other  a  deed  from   S.  Chase,  the  younger,  to 
M'Donald  and  Kidgely,   the  complainants,  in  their  copartnership 
capacity,  and  to  N.  G.  Ridgely,  individually.    The  object  of  the  first 
deed  was  to  indemnify  N.  G.  Ridgely,  who  was  about  to  become  the 
endorser  ot  certain  notes  to  be  drawn  by  S.  Chase  in  favor  of  T. 
Chase,  to  be  by  him  first  endorsed,  and  then  by  Ridgely,  and  to  be 
discounted   at  the  Union   Bank.    The  deed  recites,  that  ^^whereas 
Samuel  Chase,  the  younger,  and  Thomas  Cha$e,  of  Baltimore,  sons 
of  Samuel  Chase,  the  elder,  are  about  to  obtain  a  loan  of  ten  thous- 
and dollars  from  the  Union  Bank  of  Maryland,  in  notes  drawn   by 
Samuel  •  Chase  the  younger,  payable  sixty  days  after  date  to    - 
the  said  Thomas  Chase,  and  endorsed  by  said  Thomas  Chase    *'''^ 
and  the  said  Nicholas  G.  Ridgely,  which  said  notes  are  to  be  re* 
newed  from  time  to  time  as  the  same  became  due.     And  whereas  he, 
the  said  Samuel  Chase,  the  elder,  hath  agreed  to  secure  the  payment 
of  the  said  notes,  and  to  indemnify  the  said  Nicholas  G.  Ridgely  for 
the  endorsement  of  the  said  notes,  or  any  of  them.''    The  said  deed 
then  in  due  form  conveys  the  property  in  fee,  subject  to  the  following 
proviso:  <Hhat  if  the  said  Samuel  Chase,  the  elder,  Samuel  Chase^ 
the  younger,  and  Thomas  Chase,  or  either  of  them,  their  heirs,  exe- 
cutors or  administrators,  shall  at  all  times  hereafter  save  harmless  and 
indemnily  the  said  Nicholas  G.  Ridgely,  by  reason  of  any  endorse- 
ment made  by  him  of  the  notes  of  the  said  Samuel  Chase,  the  younger, 
not  exceeding  the  sum  of  ten  thousand  dollars,"  then  the  conveyance 
was  to  cease,  and  to  be  null  and  void.    The  bill  alleges  that  N.  G. 
Ridgely,  under  the  security  of  the  deed,  did  become  endorser  of  such 
notes  to  the  amount  of  $10,000 ;  and  that  afterwards  he  became  en- 
dorser of  other  notes,  drawn  by  S.  Chase,  Junior,  in   favor  of  T. 
Chase,  and  by  him  endorsed,  to  the  amount  of  $7,665;  all  of  which 
said  notes  were  negotiated  and  discounted  by  the  said  S.  Chase  and 
T.  Chase,  partly  with  the  president  and  directors  of  the  Union  Bank 
of  Maryland,  and  partly  with  the  jiresident  and  directors  of  the  City 
Bank  of  Baltimore,  and  afterwards  the  whole  of  the  said  notes,  so 
drawn  and  endorsed,  were  negotiated  and  discounted  at  and  with  the 
president,  directors  and  company  of  the  City  Bank  of  Baltimore,  by 
the  said  S.  and  T.  Chase.    It  is  also  represented  in  the  bill,  that 
Alexander  M'Donald  and  Nicholas  G.  Ridgely,  copartners  in  trade 
under  the  firm  of  M'Donald  and  Ridgely,  became  the  endorsers  of 
other  notes  drawn   by   Samuel,  and  endorsed   by  Thomas  Chase^ 
amounting  in  the  whole  to  $18,000;  and  that  S.  Chase,  the  younger, 
to  indemnify  and  save  them  harmless,  on  the  1st  of  February,  1819, 
executed  to  them  a  deed  for  a  moiety  of  the  same  property  included 
in  the  former  deed,  and  also  for  two  lots  of  ground  by  the  deed  par. 
ticnlarly  described,  the  same  being  part  of  a  tract  of  land  called 
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Elizabeth's  Diligence.  This  deed  recites,  that  "whereas  Alexander 
M'Donald  and  *  N.  G.  Ridgely,  trading  nnder  the  name  and 
loo  flj-m  Qf  M'Donald  and  Ridgely,  at  the  request  and  lor  the  use 
of  said  Samuel  Chase  and  Thomas  Chase,  endorsed  sundry  promis- 
sory notes,  drawn  by  the  said  Samuel  Chase  in  favor  of  the  said 
Thomas  Chase,  and  by  him  endorsed  for  the  use  and  accommodation 
of  the  said  Samuel  Chase  and  Thomas  Chase;"  and  also  it  is  recited 
in  the  deed,  ^^  that  the  said  Nicholas  6.  Eidgely,  in  his  own  name,  at 
the  like  request,  and  for  the  use  of  the  said  Samuel  Chase  and 
Thomas  Chase,  has  also  endorsed  sundry  promissory  notes,  drawn  by 
the  said  Samuel  Cha^e,  in  favor  of  said  Thomas  Chase,  and  by  him 
endorsed  for  their  own  use  and  accommodation ;  all  which  said  not«s 
have  been  discounted  at  the  City  Bank  of  Baltimore,  and  have  been 
renewed  from  time  to  time."  The  deed  also  recites,  that  M'Donald 
and  liidgely,  and  N.  G.  Ridgely  had  agi-eed  to  continue  to  endorse 
from  time  to  time  as  the  same  became  due,  in  consideration  of  which, 
and  to  save  harmless  and  indemnify  them,  the  deed  was  executed ; 
the  property  conveyed,  "  to  be  held  in  trust  to  save  harmless  and  in- 
demnify them,  or  either  of  them,  from  all  loss  or  injury  that 
they,  or  either  of  them,  may  at  any  time  hereafter  sustain,  or  be 
put  to,  on  account  of  the  endorsements  made  or  to  be  made." 
The  complainants  state  that  they  did  endorse  several  notes  drawn 
by  Samuel,  and  endorsed  by  Thomas  Chase,  amounting  to  the  sum  of 
♦18,000,  which  were  negotiated  and  discounted  by  S.  and  T.  Chase, 
at  and  with  the  president  and  directors  of  the  City  Bank  of  Balti- 
more, for  their  own  use  and  accommodation  ;  one  of  those  not^s,  as 
the  bill  declares,  was  retired  and  taken  up  by  M'Donald  &  Ridgely, 
the  others,  at  the  filing  of  the  bill,  were  held  by  the  bank.  S.  Chase, 
the  drawer,  and  T.  Chase,  the  endorser,  as  the  bill  declares,  failed  to 
pay  the  interest  on  the  notes  at  the  time  of  the  renewal,  and  K.  G. 
Ridgely  was  forced  to  pay  on  the  notes  for  $17,665,  endorsed  by  him, 
to  save  his  commercial  credit,  as  the  notes,  unless  the  interest  was 
paid,  would  have  been  protested.  The  amount  paid  by  him  up  to 
the  2r)th  of  June,  1821,  was  *2,072.64.  That  S.  and  T.  Cha«e,  on 
being  requested  to  pay  that  sum,  as  well  as  the  accruing  interest,  de- 
clared their  inability  to  do  so.  That  S.  and  T.Chase  failed  to  pay 
•  the  interest  on  the  notes  for  $18,000  endorsed  by  M'Donald 
*"'*  &  Ridgely,  and  to  prevent  a  protest,  and  to  preserve  their 
commercial  credit,  they  were  compelled  to  pay  to  the  amount  of 
§2,048  up  to  the  18th  of  June,  1821,  which  sum  they,  S.  and  T.  Chase, 
have  declared  their  inability  to  pay ;  and  that  M'Donald  &  Ridgely 
have  taken  up  and  retired  one  of  the  notes,  a  part  of  the  $18,000, 
the  amount  of  which  was  $3,000,  due  the  23rd  of  June,  1821,  and  the 
costs  of  protest,  to  wit,  $1.74,  S.  and  T.  Chase  having  declared  their 
inability  to  pay.  On  the  Ist  of  June,  1819,  as  the  bill  sets  forth,  S. 
Chase,  the  younger,  conveyed  to  T.  Chase  the  same  property  included 
in  the  deed  of  the  Ist  of  February  preceding,  and  subject  to  that  deed, 
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to  indemnify  Thomas,  as  Samuel's  endorser;  and  on  the  17th  of  the 
same  June,  T.  Chase  conveyed  to  Bichard  M.  Chase  the  other  moiety 
of  the  property  included  in  the  mortgage  deed  of  S.  Chase,  the  elder, 
to  N.  G.  Eidgely,  of  the  2l8t  of  October,  1809,  in  trust,  and  with  power 
to  fi.  M.  Chase  to  sell  the  same,  and  apply  the  proceeds,  first  to  pay  the 
The  Farmers  Bank  of  Maryland  $6,600,  to  pay  to  himself  *5,404.25, 
and  to  pay  to  Jeremiah  T.  Chase  the  sum  of  $1,485,  with  interest, 
and  to  hold  the  residue  for  the  use  of  T.  Chase.  On  the  4th  of 
October,  1819,  S.  Chase,  the  younger,  conveyed  to  the  City  Bank  of 
Baltimore  the  same  property  included  in  his  deed  to  M'Donald  & 
Eidgely,  of  the  1st  of  February  preceding,  subject  to  the  preceding 
convej'ance,  to  secure  to  the  bank  the  sum  of  $8,468,  due  beyond 
the  two  sums  of  $18,000  and  $17,665,  for  which  M'Donald  &  Eidgely 
in  their  copartnership  ca|)acity,  and  N.  G.  Ridgely  individually, 
as  endorsers,  were  liable  for,  or  had  in  part  paid  by  retiring  the 
two  notes  before  mentioned.  S.  Chase,  the  elder,  by  deed  duly 
executed,  acknowledged  and  recorded,  on  the  18th  of  June,  1811, 
conveyed  to  his  sons,  S.  and  T.  Chase,  the  same  property  he  had 
mortgaged  to  N.  G.  Ridgely  on  the  21st  of  October,  1809 ;  by  this 
conveyance  the  equity  of  redemption  in  the  mortgage  premises  was 
transferred  to  them ;  and  that  interest  only  could  pass  from  S.  and 
T.  Chase,  by  the  deeds  subsequently  made  by  them.  The  bill  also 
alleges,  that  S.  Chase,  the  younger,  conveyed  part  of  the  same 
property  to  Thomas  Lytle.  But  the  property  conveyed  to  him  appears 
not  to  be  any  part  of  that  now  in  contest,  and  the  bill,  as  to  him, 
has  been  dismissed. 

♦  By  the  joint  and  separate  answer  of  S.  and  T.  Chase,  the  ^ ^- 
•mortgage  by  S.  Chase,  the  elder,  is  admitted ;  but  the  defend-  *"^ 
ant,  Samuel,  denies  that  Thomas  had  any  interest  therein,  or  was  to 
have  any  part  thereof,  but  that  the  loan  was  had  for  his  own  sole  and 
separate  use  and  purpose,  and  was  used  and  laid  out  by  him  at  his 
sole  discretion,  a  part  thereof  being  applied  by  him  to  the  payment 
of  claims  and  demands  against  his  said  father,  at  his  request.  The 
endorsements  by  N.  G.  Ridgely  for  the  $10,000,  and  for  $7,665,  are 
admitted  as  set  forth  in  the  bill;  but  the  notes,  as  Samuel  and 
Thomas  allege,  were  discounted  for  the  sole  use  of  Samuel.  The  en- 
dorsement by  M'Donald  and  Ridgely  to  the  amount  of  $18,000,  as 
set  forth  in  the  bill,  is  also  admitted,  and  the  deed  of  the  firat  of 
February,  1819,  to  indemnify  them ;  but  they  deny  the  notes  were 
negotiated  and  discounted  for  their  joint  use  and  accommodation, 
but  were  negotiated  and  discounted  for  the  sole  use  of  Samuel. 
Samael,  in  his  answer,  alleges  that  he  paid  the  discounts,  until  on 

or  about  the  —  day  of ,  in  the  year  last  aforesaid,  when  he, 

being  unable  to  pay  the  said  interest  or  discount  as  the  notes  be- 
came due,  N.  G.  Ridgely,  and  the  complainants,  agreed  to  pay  the 
same  for  him.  The  time,  to 'which  the  discounts  were  paid  by 
Samnel,  from  the  above  extract  from  his  answer,  is  not  precisely 
9  7  H.  &  J. 
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stated,  but  as  the  year  1819  is  the  year  stated  in  the  part  of  the 
answer  preceding  the  extract,  the  words,  in  the  extract  in  the  year 
last  aforesaid,  must  refer  to  that  period,  and  avscertain  the  year 
when  he  failed  to  pay.  Sainuei,  in  his  answer,  states  that  he  trans- 
ferred to  the  complainants  three  whole  shares  of  stock  in  the  Balti- 
more Exchange  Company,  two  hundred  dollars  on  each  share  having 
been  paid  by  him,  and  that  on  the  9th  of  November,  1819,  he  made 
over,  and  assigned  in  writing  to  them,  $1,500  per  year,  payable 
quarterly,  out  of  the  rents  growing  due  on  the  Fountain  Inn,  after 
the  1st  of  April,  1820.  The  conveyances  to  T.  Chase,  and  to  the 
City  Bank,  are  also  admitted,  as  well  as  the  deed  to  Lytic.  S.  Chase 
also  states  that  he  conveyed  to  R.  M.  Chase,  oue  lot  of  ground,  part 
of  Elizabeth's  Diligence,  in  trust  for  T.  Chase,  and  Matilda  his  wife; 
that  this  conveyance  was  known  to  the  complainants  at  the  time 
he  executed  the  mortgage  to  them.  The  time  of  the  conveyance  to 
R.  M.  Chase  is  not  stated,  •  blanks  are  left  for  the  month  and 
loo  year,  and  a  reference  for  the  deed  is  made  to  the  records  of 
Baltimore  County.  The  deed  itself,  nor  a  copy,  was  filed  with  the 
answer. 

Since  the  argument  of  the  cause  a  copy  of  a  deed,  taken  from  the 
records  of  the  Court  of  Appeals,  and  filed  the  Gth  of  August,  1823, 
has  been  presented  to  me;  it  purports  to  convey  a  lot  of  ground  in 
the  City  of  Baltimore,  in  consideration  of  $5,  to  Richard  M.  Chase, 
in  trust  for  Thomas  Chase,  of  the  City  of  Baltimore,  and  Matilda 
Chase,  his  wife,  for  and  during  their  joint  lives,  and  the  life  of  the 
survivor  of  them,  without  impeachment  of  or  for  any  manner  of 
waste,  and  after  their  deaths,  in  trust  for  the  use  and  behoof  of  the 
right  heii^  of  the  said  Thomas  Chase,  and  Matilda  his  wife,  in  fee 
simple.  This  deed  bears  date  the  30th  of  August,  1817.  The  lot  of 
ground,  included  in  the  deed,  may  be  part  of  Elizabeth's  Diligence, 
an<l  included  in  the  mortgage  to  M'Donald  and  Ridgely,  of  the.  Ist 
of  February,  1819,  but  there  is  nothing  on  the  face  of  the  deed  from 
whence  we  must  necessarily  conclude  it  to  be  part  of  that  tract 
It  may  be,  and  I  presume  is,  the  deed  referred  to  in  the  answer, 
although  it  does  not  correspond  to  the  description  there  given  of 
it;  but  be  this  as  it  may,  it  appears  foreign  from  the  matter  in  con- 
troversy. The  bill  takes  no  notice  of  this  deed,  nor  does  it  claim 
to  have  it  vacated,  or  the  property  included  in  it  sold,  nor  is  Matilda 
Chase,  who  is  intere^ited  in  that  deed,  a  ])arty  to  this  cause,  and  of 
course  her  interest  must  remain  unaffected  by  any  decree  which 
may  pass. 

T.  Chase,  in  his  answer,  also  denies  he  had  any  interest  in  the 
loans,  or  was  interested  except  as  his  brother's  endorser,  and  denies 
that  he  ever  saw  the  <leed  from  his  father  to  N.  0.  Ridgely  until 
filed  in  this  cause ;  and  a^s  he  had  no  part  or  interest  in  the  said 
sum  of  J5f  10,000,  so  obtained  by  the  said  S.  Chase,  it  would  be  right 
that  his  brother's  moiety  of  the  property  mortgaged  as  security 
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therefor,  be  first  sold  and  applied  to  this  purpose,  and  in  case  of 
its  being  deficient,  then  resort  to  be  had  to  the  other  property 
mortgaged  by  Samuel,  before  recurrence  should  be  had  to  the  moiety 
of  Thomas. 

The  defendants,  as  to  so  much  of  the  bill  as  seeks  a  sale  of  the 
said  premises,  also  answer  and  plead  thereto,  and  for  plea  and  answer 
say,  that  after  the  execution  of  the  said  several  and  •  respec-  -  ^ 
tive  deeds,  mentioned  and  set  forth,  that  these  defendants,  *"  • 
together  with  R.  M.  Chase,  the  other  defendant,  did,  at  the  request 
and  {solicitation  of  the  complainants,  on  or  about  the  1st  of  March, 
1820,  make,  execute,  acknowledge  and  deliver,  to  the  complainants, 
their  deed  of  indenture,  whereby  the  defendants  gave  to  the  com- 
plainants full  and  ample  power  and  authority  to  sell  and  dispose  of 
the  said  premises,  on  the  terms  and  conditions  in  the  said  deed 
mentioned  and  expressed,  and  that  the  complainants  did  accept  of 
the  said  deed  upon  the  terms  and  conditions  therein  expressed,  and 
that  they  did  cause  the  deed  to  be  recorded  in  the  land  records  of 
Baltimore  County.  A  copy  of  the  deed  is  filed  as  part  of  the  plea, 
the  original  alleged  to  be  in  the  possession  of  the  complainants. 

Kichard  M.  Chase,  in  his  answer,  admits  the  execution  of  the 
deed  of  the  17th  of  June,  1819,  by  T.  Chase,  for  the  moiety  of  the 
property  included  in  the  mortgage  of  S.  Chase,  deceased,  to  N.  G. 
Bidgely,  of  1809;  he,  R.  M.  Chase  claims  and  insists,  that  under  the 
deed  to  hiin  he  is  entitled  to  a  preference  over  the  complainants, 
after  the  810,000  is  discharged,  which,  as  he  contends,  should  be 
raised  out  of  the  moiety  of  S.  Cha^e,  and  his  other  property,  and 
that  the  moiety  conveyed  by  T.  Chase,  should  not  be  sold  without 
the  consent  of  R.  M .  Chase,  unless  S.  Chase's  pro|)erty  should  be 
insufficient  to  discharge  the  mortgage,  and  in  such  case  only  so 
moch  as  will  supply  such  deficiency. 

The  answers  of  the  three  defendants,  Samuel,  Thomas,  and  Richard 
M.  Chase,  present  all  the  grounds  on  which  the  claim  of  the  com- 
plainants is  resisted. 

In  the  argument  of  the  case  several  points  were  relied  on  that  do 
not  present  themselves  to  the  notice  of  the  Court  by  the  defences 
set  forth  in  the  answers.  Before  any  attention  is  bestowed  on  the 
points  relied  on  at  the  argument,  it  will  be  necessary  to  premise  a 
few  facts,  clearly  established  by  the  evidence  in  the  cause. 

Unwilling  to  determine  controverted  facts,  which  were  susceptible 
of  indisputable  proof,  after  the  first  argument  in  the  case,  an  inter- 
locutory decree  was  passed,  in  substance  as  follows :  Several  im- 
portant |)oints  of  law  and  equity  have  been  raised,  on  the  determina- 
tion of  which  the  merits  of  the  respective  parties  will  depend.  Not 
onlj  those  points  •  weie  pressed  with  great  force  and  earnest- 
ness,  but  the  iacts  existing  in  the  cause  were  also  controverted,  *"S 
and  until  the  facts  are  established,  either  by  proof  or  by  admissions, 
it  is  judged  premature  to  determine  on  the  law  and  equity  of  the 
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case,  which  may  var^'  according  as  the  truth  of  the  case  may  pre- 
sent itself.  If,  for  example,  the  original  or  the  subsequent  mortgage 
was  paid  off,  either  by  S.  or  T.  Ghai^,  with  their  own  funds,  not 
proceeding  directly  or  indirectly  from  the  complainants  or  one  of 
them,  surely  they  can  have  no  claim  on  the  mortgage  premises;  bat 
it  may  be  otherwise  if  the  funds,  that  were  applied  in  discharge  of 
the  mortgage,  were  obtained  in  consequence  of  their  responsibility, 
and  which  they,  in  consequence  of  their  liability,  have  been  since 
compelled  to  replace  or  pay  to  the  bank  from  whence  they  were 
obtained,  whether  that  was  the  Union  or  the  City  Bank.  The  audi- 
tor, by  the  interlocutory  decree,  was  directed  to  state  an  account 
from  the  evidence  in  the  cause,  or  from  such  as  might  be  laid  before 
him  by  the  parties,  in  which  account  he  was  directed  to  make  it 
appear  what  sum  (if  any,)  is  due  to  the  complainants,  or  either  of 
them,  in  consequence  of  money  paid  by  them,  or  either  of  them,  as 
the  endorsers  of  the  notes  of  S.  Chase,  and  which  notes  were  first 
endorsed  by  T.  Chase;  to  what  bank  the  same  was  paid;  and 
whether,  if  paid  to  the  City  Bank  of  Baltimore,  the  debts  there 
arose  to  meet  notes,  and  what  notes,  before  discounted  at  the  Union 
Bank.  That  he  should  state  the  sum  due  at  the  audit,  and  the  sum 
due  when  the  present  bill  was  filed. 

No  other  proof  was  laid  before  the  auditor  on  the  part  of  the 
complainants ;  but  evidence  was  produced  to  prove  the  sum  due  to 
the  Farmers  Bank  of  Maryland,  which  debt  was  intended  to  be 
secured  by  the  deed  of  trust  to  E.  M.  Chase,  from  T.  Chase,  of  the 
17th  of  June,  1819.  By  the  evidence  of  the  teller  of  the  bank, 
taken  before  the  auditor,  it  appears  that  on  the  6th  of  January,  1819, 
a  note  drawn  by  T.  Chase  for  $6,600,  endorsed  by  Eichard  I.  Crabb, 
Samuel  Chase  and  Eichard  M.  Chase,  was  discounted  by  the  bank, 
and  the  proceeds  thereof  passed  to  the  credit  of  T.  Chase ;  that  the- 
note  was  renewed  until  the  debt  amounted  to  $6,743.09,  and  on  the 
10th  of  November,  1819,  it  was  protested ;  that  that  debt  is  due  to 
the  Farmers  Bank. 

•  By  the  report  of  the  auditor  of  the  18th  of  April,  1823,  it 
1"^  appears  that  at  the  time  the  present  bill  was  filed,  to  wit,  on 
the  28th  of  June,  1821,  there  was  due  to  M'Donald  and  Eidgely  the 
sum  of  $5,169.98,  and  to  N.  G.  Eidgely  the  sum  of  $2,190.06;  that 
,  at  the  date  of  the  audit  there  was  due  M'Donald  and  Eidgely  on 
account  of  moneys  paid  by  them  as  endorsers  of  notes  of  8.  Chase, 
first  endorsed  by  T.  Chase  to  the  City  Bank  of  Baltimore,  the  sum 
of  $21,972.27,  and  to  N.  G.  Eidgely  individually  the  sum  of  $21,988.45, 
making  the  aggregate  of  $43,960.72.  The  auditor  in  his  report 
remarks,  whether  the  said  notes  to  the  City  Bank  were  negotiated 
to  meet  notes  discounted  at  the  Union  Bank,  does  not  distinctly 
appear,  although  it  may  be  remotely  inferred  from  the  fact  that 
some  of  the  defendants,  and  especially  S.  Chase,  seem  to  have  con- 
sidered the  mortgage  of  1809  as  a  subsisting  security  to  the  com- 
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plaiDant,  Eidgely,  to  the  amount  of  $10,000,  after  and  notwitlistand- 
iDg  the  payment  of  his  notes  to  the  Union  Bank  in  1813. 

The  auditor  could  not  have  exercised  his  usual  circumspection 
when  the  above  remarks  were  made;  it  is  not  S.  Chase's  seeming  to 
ooDsider  the  mortgage  of  1809  as  subsisting,  from  whence  it  is  to  be 
inferred  that  the  debt  to  the  Union  Bank  was  discharged,  by  funds 
obtained  from  the  City  Bank  on  the  notes  of  S.  Chase,  endorsed  by 
T.  Chase,  and  by  the  complainants.  The  complainants  in  their  bill 
expressly  state,  that  the  notes  discounted  at  the  Union  Bank  were 
all  afterwards  negotiated  and  discounted  at  the  City  Bank;  the  de- 
fendant, S.  Chase,  in  his  answer  expressly  admits  that  N.  G.  Ridgely 
did  become  his  endorser  to  the  amount  of  $10,000,  and  also  that  he 
afterwards  further  endorsed  for  him  to  the  amount  of  $7,665,  and 
that  he,  S.  Chase,  negotiated  and  discounted  the  said  notes  as 
set  forth  in  the  said  bill  of  complaint.  T.  Chase,  R.  M.  Chase,  and 
J.  T.  Chase,  all  by  their  answers  recognize  and  admit  the  mortgage  ' 
of  1809  as  in  full  force,  and  entitled  to  a  preference ;  and  in  the  deed 
of  the  1st  of  March,  1820,  execu,ted  by  S.  Chase,  T.  Chase,  and  R. 
M.  Chase,  the  existence  of  the  mortgage  is  admitted,  and  allowed 
to  be  entitled  to  a  preference.  Against  that  claim,  until  the  argu- 
ment of  the  cause,  no  one  appears  ever  to  have  made  the  least  objec- 
tion. But  if  the  debt  to  the  Union  •  Bank  had  been  dis-  -  ^ 
charged  by  S.  or  T.  Chase,  or  if  they  entertained  a  doubt  as  *  •  " 
to  their  capacity  of  transferring  the  claim  from  the  Union  to  the 
City  Bank,  so  as  to  be  secured  by  the  mortgage,  such  admissions 
and  concessions  never  would  have  appeared.  The  City  Bank  was 
incorporated  by  a  law  which  passed  on  the  31st  of  December,  1812, 
and  Samuel  Chase  is  one  of  the  persons  appointed  commissioners  to 
carry  the  Act  into  effect,  and  in  all  probability  was  one  of  the  first 
directors  of  the  bank.  By  the  evidence  of  J.  Pinkney,  the  cashier 
of  the  Union  Bank,  his  (S.  Chase's)  account  was  closed  on  the  20th 
of  July,  1813,  very  shortly  after  the  City  Bank  got  into  operation  ; 
and  exclusive  of  the  evidence  mentioned,  there  would  be  every 
reason  to  conclude  he  would  wish  to  transfer  his  debt  from  a  bank, 
over  which  he  had  no  control,  to  one  in  which  he  could  have  influ- 
ence. On  the  whole,  I  am  perfectly  satisfied  that  the  debt  to  the 
Union  Bank  was  closed  by  funds  obtained  from  the  City  Bank,  on 
notes  drawn  and  endorsed,  as  stated  in  the  bill,  and  that  the  sums 
stated  by  the  auditor  as  due  when  the  bill  was  filed,  was  then  due, 
as  well  as  the  sums  stated  to  be  due  to  the  date  of  the  audit. 

It  remains  to  be  considereci  whether  the  complainants  are,  on 
cqiiituble  principles,  entitled  to  a  decree  for  the  sale  of  the  property, 
and  if  entitled  to  a  preference,  to  what  extent.  And  supposing 
them  justly  entitled  to  relief,  are  they  excluded  by  the. manner  that 
the  cause  has  been  ex)nducted  ?  In  other  words,  as  the  complainants 
failed  to  set  the  plea  down  for  argument,  must  that  plea,  although 
the  Court  is  satisfied  as  to  its  insufficiency  to  bar  the  demand  for  a 
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decree  to  sell,  cause  the  bill  to  be  dismissed,  leaving  the  parties  to 
the  only  relief  extended  to  them  by  the  deed  of  the  1st  of  March, 
1820,  or  de  novo  to  enter  this  Conrt  f 

In  support  of  the  claims  of  those  intended  to  be  benefited  by  the 
deed  of  trust  to  R.  M.  Chase  of  the  17th  of  June,  1819,  it  has  been 
contended,  that  as  by  the  books  of  the  Union  Bank  the  claim  against 
8.  Chase  appeared  to  be  closed,  therefore  E.  M.  Chase  must,  although 
the  debt'at  the  Union  Bank  was  discharged  with  the  funds  of  the 
complainants,  be  considered  as  a  purchaser  without  notice.  I  shall 
not  examine  the  case  with  a  view  to  substantiate  the  knowledge  of 
-^-  E.  M,  Chase,  as  also  of  •  those  for  w^hom  he  held  the  prop- 
*•  *  erty  in  trust,  of  the  nature  and  extent  of  the  complainant's 
demand  at  the  time  the  deed  was  given  to  him ;  for  it  is  perfectly 
immaterial  whether  he  was  apprised  of  its  extent  or  not. 

I  lay  it  down  as  incontrovertible,  that  he  to  whom  an  equitable 
interest  is  passed  can  never  stand  in  a  better  situation  than  the  \yeT- 
son  from  whom  such  interest  was  obtained.  But  he  who  obtaius  a 
legal  interest  may,  if  his  equity  is  as  strong  as  his  competitor,  over- 
reach and  defeat  him.  If,  therefore,  a  person  is  so  imprudent  as  to 
convey  his  land,  and  deliver  the  possession  before  he  is  paid,  although 
he  retains  an  equitable  lien  on  the  land  for  the  amount  of  the  pur- 
chase money,  such  lien  only  remains  while  the  property  is  in  the 
possession  of  the  vendee,  or  those  claiming  voluntarily  under  him, 
or  those  claiming  as  purchasers  under  him,  with  a  knowledge  of 
the  non-payment.  But  the  moment  the  veudee  re-sells  and  conveys 
to  a  bona  fide  purchaser,  ignorant  of  the  original  purchase  money 
not  having  been  paid,  his  equitable  lien  immediately  vanishes.  Isot 
so  he  who  sells  lands  and  obliges  himself  to  convey  them,  though 
that  obligation  can  never  be  enforced  by  the  vendee,  or  any  person 
claiming  under  him,  until  the. whole  purchase  money  is  paid — no 
matter  what  representations  may  be  made  by  the  first  to  the  second 
vendee — no  matter  how  totally  ignorant  he  may  be  of  the  claim  of 
the  original  vendee,  the  tii*st  vendee  can  place  the  second  in  no  other 
predicament  than  that  in  which  he  himself  stood.  Books,  it  is  pre- 
sumed, need  not  be  cited  to  establish  those  principles,  and  if  correct, 
they  prostrate  any  pretensions  E.  M.  Chase,  or  those  lor  whom  he 
holds  in  trust,  can  have  on  the  ground  of  his  being  a  purchaser  with- 
out notice.  In  virtue  of  the  deed  of  1809  from  S.  Chase,  deceaseid, 
the  legal  estate  in  the  mortgage  premises  was  and  still  is  in  N.  G. 
Eidgely.  S.  Chase,  the  elder,  by  his  deed  to  S.  and  T.  Chase,  his 
sons,  could  only,  and  did  only,  transfer  to  them  the  equity  of  redemp- 
tion, the  legal  estate  was  not  under  his  control,  and  as  the  sous  oqI^' 
obtained  the  equity  of  redemption,  nothing  more  could  pass  from 
them.  If  then  the  mortgage  of  1809  be  a  subsisting  mortgage,  sus- 
ceptible of  being  en  forced  in  this  Court,  that  portion  of  defence,  rest- 
ing on  E.  M.  Chase's  want  of  notice,  must  fail. 
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*  It  has  been  contended  that  the  mortgage  of  S.  Chase,  the  ^  ^ 
elder,  was  confined  to  negotiations  at  the  Union  Bank,  and  no  '^^  ^ 
cUiim  Goald  be  set  up  under  it  for  any  negotiations  at  the  City  Bank, 
althoagh  the  same  arose  to  meet  or  close  the  claim  of  the  Union 
Bauk.  If  S.  Chase,  the  elder,  was  now  alive,  and  made  a  party  to 
this  cause,  to  prevent  a  decree  for  the  sale  of  the  mortgaged  prem- 
ises to  discharge  the  $10,000  loan,  was  to  set  up  as  his  defence,  that 
the  object  of  his  mortgage  was  to  confine  the  negotiations  to  the 
Uuion  Bank,  and  that  he  was  ignorant  of  the  transfer  to  the  City 
Bank,  I  should  doubt  his  success ;  indeed,  my  impressions  are  it 
would  not  avail.  The  mortgage  itself  appears  sufl&ciently  compre- 
hensive to  indemnify  N.  G.  Ridgely  to  the  extent  of  $10,000,  no 
matter  where  the  notes  were  discounted,  although  the  deed  purports 
to  recite  a  loan  about  to  be  obtained  from  the  Union  Bank,  and  how 
it  was  to  be  procured  and  secured,  yet  in  the  proviso  of  the  deed,  by 
which  the  equity  of  redemption  is  created,  the  language  is  more 
comprehensive.  The  [property  is  to  remain  in  the  mortgagee,  unless 
'^Samuel  Chase,  the  elder,  Samuel  Chase,  the  younger,  and  Thomas 
Chase,  or  either  of  them,  their  heirs,  executors  or  a<lministrators, 
shall  at  all  times  save  harmless  and  indemnifying  the  said  Nicholas 
6.  Bidgely,  by  reason  of  any  endorsement  made  by  him  of  the  notes 
of  the  said  Samuel  Chase,  the  younger,  not  exceeding  the  said  sum 
of  ten  thousand  dollars." 

Although  it  was  much  relied  on  in  the  argument  that  the  mortgage 
of  1809  was  limited  to  negotiations  at  the  Union  Bank,  yet  no 
authority  was  produced  to  establish  the  position,  that  the  recital  of 
the  deed  must  confine  its  operations  to  such  transactions  as  it  recites. 
I  cannot  for  one  moment  believe  it  was  the  intention  of  the  father  to 
limit  the  transactions  to  that  bank — there  they  were  to  commence, 
bat  where  closed  could  be  of  no  importance.  He  was  desirous  to  re- 
strain them  as  to  the  amount — that  afiected  any  paper  N.  G.  Bidgely 
might  endorse  for  Samuel,  the  younger,  was  to  be  protected  by  the 
deed.  The  arrangement  in  the  deed  was  wise  and  judicious,  and 
such  language  used  as  the  occasion  demanded — nothing  less  could 
be  expected  from  those  intelligent  persons.  The  father  designed  to 
limit  the  amount  of  his  responsibility — the  sons  desired  an  accom- 
modation, a  continuing  one,  the  duration  of  which  was  •  then  ^  ,y  q 
Anknown.  Their  views  might  haveJbeen  speedily  frustrated  '■^^ 
by  the  refusal  of  the  Union  Bank  to  continue  the  accommodation — 
the  funds  received  on  the  loan  might  have  been  used  in  the  contem- 
plated speculation,  and  unless  the  notes  at  that  bauk  could  be  met 
bj  funds  arising  from  other  notes  discounted  at  another  bank,  ruin- 
ous consequences  might  have  followed.  To  meet,  therefore,  any 
crisis  that  might  arise,  the  endorser,  N.  G.  Eidgely,  is  to  be  indem- 
nified for  any  notes  confined  to  the  limits  of  $10,000,  he  might  en- 
dorse for  Samuel  Chase.  But  if  S.  Chase,  the  elder,  supposing  that 
hig  mortgage  could  not  be  responsible  for  any  debts,  except  on  notes 
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negotiated  at  the  Union  Bank,  had  assented  to  N.  G.  Ridgely's  en- 
dorsing other  notes  to  be  discounted  at  aniother  bank,  could  he  be 
permitted  to  redeem  without  firet  discharging  those  notes,  and  there- 
by exonerate  the  endorser?  What  could  defeat  his  responsibility, 
thus  voluntarily  incurred  for  the  benefit  of  his  sons— drawing  in  with 
it  the  liability  of  the  endorser  he  had  originally  contracted  to  in- 
demnify ! 

The  cause  under  consideration  cannot  be  more  favorable  to  those 
claiming  under  the  deed  of  the  17th  of  June,  1819,  than  would  be 
that  of  S.  Chase,  the  elder,  supposing  him  to  have  admitted  and  con- 
sented to  a  change  from  the  Union  to  the  City  Bank.  For  S.  and  T. 
Chase,  his  gratuitous  grantees,  under  his  deed  to  them  of  1811,  did 
consent  to  the  change,  as  is  demonstrated  by  the  retiring  of  the 
notes  at  the  Union  Bank,  and  the  revival  of  them  at  the  City  Bank. 

There  is  another  point  of  view  in  which  this  cause  may  be  con- 
sidered. It  is  a  principle,  firmly  established  in  equity,  that  a  surety 
who  discharges  a  debt  is  entitled  to  all  the  indemnities  and  securi- 
ties that  the  original  creditor  possessed.  The  payment  to  him  by 
the  security  is  not  considered  a  discharge  of  the  debt,  but  as  a  con- 
sideration on  account  of  which  the  claim  is  transferred  to  the  secur- 
ity. If,  therefore,  the  mortgage  of  1809  had  been  given  to  the  Union 
Bank,  and  not  to  N.  G.  Ridgely,  without  a  formal  assignment  of  that 
mortgage,  equity  would  give  him  the  benefit  of  it;  and  surely,  if  a 
Court  of  equity  would  give  him  the  benefit  of  the  mortgage  given  to 
the  bank,  it  will  not  deprive  him  of  one  given  to  himself. 

^  Let  us  now  suppose  that  S.  Chase  the  younger,  or  S.  and 

1 74^  •  fji  Qiiase  had  the  legal  estate  in  the  property  included  in 
the  deed  of  1809,  and  that  they  had  executed  that  deed  to  N.  G. 
Eidgely,  and  that  M'Donald  and  Kidgely  had  gone  on  to  make  them- 
selves, as  the  securities  of  the  Chases,  responsible  to  a  larger  amount, 
can  it  be  questioned  but  that  the  mortgagors  would  be  compelled, 
not  only  to  pay  the  $10,000,  the  immediate  object  of  that  deed,  but 
to  exonerate  the  mortgagees  from  all  other  engagements  for  which 
they,  M'Donald  and  Eidgely,  were  resi>ousible  as  the  endorsers  of 
the  Chases  f  Need  books  be  produced  to  establish  that  a  mortgagor, 
as  between  him  and  the  mortgagee,  must  not  only  pay  the  debt  ex- 
pressly secured  by  the  mortgage,  but  all  other  debts  he  owes  the 
mortgagee.  It  appears  to  me,  from  the  evidence  in  this  case,  to  be 
clearly  proved,  that  on  the  1st  of  February,  1819,  M'Donald  and 
Ridgely,  as  endorsers,  were  responsible  for  the  Chases  to  the  amount 
of  $18,000,  and  N.  G.  Ridgely,  individually,  to  $17,605  5  at  that  time 
no  other  person,  who  is  a  party  in  this  cauvse,  had  an  interest  in  the 
premises,  except  S.  and  T.  Chase,  under  their  father's  deed  of  1811, 
and  N.  G.  Ridgely  under  the  deed  of  1809,  and  on  that  day  S.  Chase 
conveyed  as  additional  indemnity  the  property  described  in  his 
deed. 
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A  third  mortgagee  who  advances  his  money,  ignorant  of  a  second^ 
has  a  right,  if  he  can,  to  obtain  a  transfer  of  the  first  to  himself,  to 
unite  them,  and  resist  the  claim  of  the  second.  If  so,  surely  the 
first  mortgagee  can  claim  the  benefit  of  the  mortgage  to  secure  sub- 
sequent advances;  for  he  who  has  the  legal  title  and  equal  equity, 
must  prevail.  The  equitable  title  of  the  complainants,  originating 
long  before  that  of  those  claiming  under  the  deed  of  the  17th  of 
Jnne,  1819,  blended  with  the  legal  title  in  one  of  the  complainants, 
must  be  preferred.  Particular  reference,  in  supi)ort  of  the  princi- 
ples laid  down,  was  deemed  unnecessary;  but  those  who  may  desire 
to  see  authorities  in  their  support,  are  referred  to  Foirell  an  Contracts^ 
dutp.  7,  and  to  the  cases  there  referred  to,  and  to  2  Fanbl.  B.  3,  ch. 
3.  That  the  surety  who  pays  the  debt  is  entitled  to  stand  in  the 
sitnation  of  the  creditor,  and  entitled  to  all  securities  by  which  the 
debt  was  assured,  they  are  referred  to  1  Kaimeh  Principles  of  Equity^ 
B,  1,  cA.  3,  H,  1,  and  to  the  •  decisions  of  the  Court  of  Appeals  ^  ,y - 
of  this  State  in  the  cases  of  Ohiselin  vs.  Fergtissony  4  IT.  d?  J.  *  •  ^ 
522,  and  of  Sotheron*s  Lessee  vs.  Eeed,  Ibid^  307. 

From  the  view  taken  of  the  case  it  appears  immaterial  whether 
T.  Chase  was  a  co-principal  in  the  transaction,  or  an  endoi*ser  or 
mere  security ;  for  it  is  manifest,  exclusive  of  the  principle  by  which 
a  first  endorser  must  be  responsible  to  the  seex)nd,  that  in  this  trans- 
action, in  its  original  commencement,  he  was  to  stand  responsible 
to  the  subsequent  endorser.  I  shall  not,  therefore,  go  into  the  un- 
pleasant inquiry  of  determining  that  he  was  responsible  on  the  gmund 
of  having  been  an  equal  participator  in  the  reception  of  the  money 
raised  by  the  notes  endorsed  by  him  and  the  complainants. 

It  appears  from  the  evidence,  that  before  the  deed  of  the  1st  of 
March,  1820,  was  executed,  an  offer  had  been  made  by  the  Baltimore 
Improving  Company  to  purchase  the  property  known  by  the  name 
of  Chase's  Wharf,  which  had  been  rejected  by  the  Chases;  and  that 
80  far  from  their  being  able  to  save  harmless  and  indemnify  their  en- 
dorsers, or  to  free  their  minds  from  the  dread  of  their  heavy  respon- 
sibility, that  it  was  not  in  their  power  to  pay  the  discounts.  The 
complainants  were  forced  to  pay  the  divscounts,  and  to  retain  on 
themselves  their  responsibility  for  the  principal,  they  became  ex- 
tremely solicitous  to  obtain  counter-security  other  than  what  they 
had  received,  and  that  effected,  as  no  means  of  an  immediate 
plan  presented  itself  by  which  they  were  effectually  to  be  extricated, 
they  were  willing,  or  rather  consented,  to  remain  the  endorsers.  But 
to  obtain  that  counter-security,  the  complainants  solicitously  appealed 
to  the  Chases,  from  whom  they  received  promises  of  doing  all  in 
their  ])ower.  Various  projects  were  made  bj'  which  they  were  not 
only  to  be  indemnified  ultimately,  but  freed  from  the  dread  of  an 
immediate  call  by  the  City  Bank,  either  for  the  whole  or  partial  pay- 
ments, until  the  funds  of  the  Chases  should  be  productive ;  ultimately 
the  whole  terminated  in  the  deed  of  the  1st  March,  1820.    And  if 
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the  complaiuaDta  aro  to  be  restricted  to  that  deed,  and  the  prin- 
eiples  laid  down  in  this  decree,  to  wit,  tlieir  right  to  avail  them- 
selves of  the  mortgage  of  1809,  to  cover  not  only  the  $10,(K)0,  bat 
all  their  subsequent  engagements,  then,  so  far  from  I'eceiving  addi- 
1  ly  A  ^'^^*^  *  counter-security  to  that  which  they  had,  if  the  moiety 
*  •  "  of  T.  Chase,  in  the  mortgaged  premises,  extended  to  the  whole 
^f  the  endorsements,  so  far  from  the  deed  of  1820  being  an  addi- 
tional security,  it  reduced  that  which  they  had  $15,000.  This  deed, 
when  sent  to  the  complainants,  who  most  evidently  were  not  ap- 
prised of  their  rights  under  the  deed  of  1809,  to  secure  themselves 
from  the  pressing  demands  of  the  City  Bank,  and  to  obtain  time, 
they  were  desirous  should  be  sanctioned  by  that  institution;  bat 
on  consideration  the  bank  rejected  it,  and  thereby  left  the  com- 
plainants in  their  former  predicament,  bound  to  meet  the  discounts, 
and  ultimately  the  whole  claim.  On  that  deed  reliance  is  now  placed 
by  the  defendants  to  defeat  the  bill ;  and  whether  the  deed  of  itself 
ought  to  bar  the  demand,  and  close  all  claim  on  the  part  of  the 
complainants  under  the  deed  of  1809,  justly  and  equitably,  if  correctly 
brought  before  the  Court,  is  deemed  not  material,  because,  as  is 
eontended,  it  is  now  before  the  Court  in  that  form  in  which  its  merits 
are  of  no  importance,  provided  the  facts  set  forth  in  the  plea,  through 
which  it  presents  itself  to  the  Court,  are  established,  and  this  be- 
cause the  complainants  failed  to  set  the  plea  down  for  argument, 
but  replied  to  the  same,  and  thereby  placed  the  fact  of  its  truth, 
and  not  its  merits,  to  the  attention  of  the  Court. 

As  then  it  appears  to  the  Court  that  the  complainants,  exclusive 
of  the  deed  of  the  1st  of  March,  1820,  are  entitled  to  relief,  the  only 
subjects  remaining  for  consideration  are,  is  that  deed  of  itself  a  bar, 
or  has  the  manner  in  which  it  has  been  brought  to  the  Court's  atten- 
tion been  such  as  must  cause  the  bill  to  be  dismissed  ? 

A  plea  in  equity  is  a  special  matter  pleaded  by  a  defendaat  to  a 
bill,  or  to  some  part  thereof,  shewing  and  relying  on  one  or  more 
facts  set  forth  in  the  plea,  as  a  cause  why  the  plaintiff  should  not  be 
relieved ;  it  is  nothing  more  than  a  special  answer,  shewing  or  rely- 
ing on  one  or  more  things  why  the  suit  should  either  be  dismissed  or 
barred.  1  Harrison's  Ch.  Pr.  218.  From  the  above  definition  it 
appears,  that  in  substance  a  plea  and  a  si)ecial  answer  is  the  same 
thing ;  and  one  would  conclude  they  would  be  treated  in  condnctiag 
and  determining  the  cause  alike.  But  it  is  contended,  that  the  author- 
ities prove  that  by  replying  to  a  plea,  and  not  causing  it  to  be  set 
I  lyiy  ^o\^^  to  •  be  argued,  its  sufficiency  is  admitted,  and  if  proved 
*-''  to  be  true,  the  bill  must  be  dismissed,  notwithstanding  the 
Court  should  be  of  the  opinion  that  the  matter  relied  on  in  the  plea 
ought  not  to  bar  the  claim,  or  cause  the  bill  to  be  dismissed.  1  am 
inclined  to  believe  this  is  the  first  time  in  this  State,  where  an  a^ 
tempt  has  been  made  to  dismiss  a  bill  by  a  plea  defective  in  itself, 
and  presenting  to  the  Court  no  legal  or  equitable  defence.    I  am  not 
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apprised  of  the  present  practice  in  the  Court  of  Chaucery  of  Eng- 
laud,  but  the  cases  from  which  the  modern  compilers  have  deduced 
the  rules  found  in  Mit/ord,  Maddox  and  Newland^s  Addition  of  Harri- 
MnCs  Chancery^  are  not  of  modern  <1ate,  and  the  reasons  given  for 
dismissing  a  bill  on  a  defective  plea,  because  it  was  replied  to,  are 
by  no  means  satisfactory,  and  the  authorities  in  regard  to  pleas  are 
variant.  According  to  Harrison^s  Practice,  a  plea  may  rely  on  one 
or  more  facts ;  according  to  Mit/ord  "  the  <lefence  proper  for  a  plea 
is  such  as  reduces  the  cause,  or  some  part  of  it,  to  a  single  point, 
and  thence  creates  a  bar  to  the  suit."  Mitford,  177.  The  same 
bookf  198,  lays  down  the  following  position:  '^If  the  plaintiff  sets 
dowu  the  plea  to  be  argued,  he  admits  the  truth  of  the  plea.'^    The 

authority  referred  to  by  Mit/ord  for  the  position,  is  Crlin  vs. ,  1 

Vemofiy  3o2,  determined  in  the  year  1685.  In  that  case  the  defend- 
ant plead,  ^^that  the  plaintiff  brought  a  former  suit  for  the  same 
matters,  which  suit  is  still  dependent  for  aught  he  knows  to  the 
eontrary."  It  seems,  that  the  defendant  in  that  cause  set  the  plea 
down  to  be  argued,  and  on  the  argument  it  was,  (and  according  to 
^yJQ^gu^ent  correctly,)  'insisted  that  the  plea  was  not  good,  be- 
cause he  does  not  positively  aver  that  the  former  suit  is  still  depend- 
ing, and  no  issue  can  be  taken  on  bis  knowledge  to  the  contrary." 
But  the  M^ister  of  the  EoUs  allowed  the  plea ;  and  for  what  reason  ? 
^^ Because  the  defendant  ought  not  to  have  set  it  down  to  be  argued, 
for  by  that  he  admits  that  the  former  suit  for  the  same  matter  is 
depending."  If  this  is  to  govern,  every  defendant,  whose  plea  is 
fatee,  will  set  it  down  for  argument,  and  thus  establish  its  truth.  If 
then  the  plaintiff'  sets  the  plea  down  for  argument,  he  admits  its 
truth.  And  in  Mit/ord^  240,  we  find  another  rule;  if  both  of  them 
be  correct,  the  complainants  are  placed  in  serious  dilemma.  For 
**il  the  plea,  on  argument,  •  is  held  to  be  good  in  law,  or  the  -  ^^ 
plaintiff  admits  it  to  be  so  by  replying  to  it,  the  truth  of  the  *  •  " 
plea  is  the  only  subject  in  question  remaining;  and  if  the  defendant 
proves  the  truth  of  the  matter  pleaded,  the  suit,  so  far  as  the  plea 
exten<ls,  is  barred,  even  although  the  plea  is  not  good  either  in  point 
of  form  or  substance."  Mit/ord,  241.  Those,  therefore,  who  conduct 
the  defences  by  pleas,  and  not  by  answers,  must  have  one  point 
yielded  to  them,  either  the  law  or  the  fact;  for  if  you  think  proper 
to  call  in  question  the  lawfulness  of  the  plea,  you  must  set  it  down 
for  argument,  and  thei*eby  admit  its  truth;  if  you  are  disposed  to 
qaestion  the  truth  of  the  facts,  you  must  first  make  up  your  mind  to 
Jield  the  point  of  law.  But  if  the  same  matters  were  relied  on  as  a 
defence  in  an  answer,  the  defendant  would  have  fii-st  to  prove  their 
truth  before  their  effect  would  be  taken  into  consideration.  And  the 
reason  given  for  those  most  extraordinary  positions  is,  ''because  by 
having  the  judgment  of  the  Court  upon  that  point,  the  parties  are 
saved  the  expense  of  an  examination."  But  the  plea  must  be  confined 
to  "a  single  point;"  for  "it  would  be  highly  improper  that  the  Court 
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should  first  give  judgment  upou  the  circumstances,  cind  that  aD 
examination  should  come  afterwards."  Harrison's  Ch.  JV.  218; 
Chapman  vs.  Turner^  1  Atk.  64.  Notwithstanding  the  justly  exalted 
character  of  the  person  whose  reasons  are  above  stated,  no  less  a 
man  than  Lord  Hardwicke,  yet  to  me  they  are  far  from  being  satis- 
factorj'. 

To  me  it  seems  as  highly  improper  for  the  Court  first  to  give  judg- 
ment on  one  point  as  on  several,  until  the  fact  or  facts  were  estab- 
lished on  which  the  point  or  points  arose.  Again,  how  is  expense 
to  be  saved?  For  it  seems  *'even  after  the  argument  of  the  plea, 
and  allowance  thereof  by  the  Court,  the  plaintifi:*  may,  by  filing  a 
replication  to  the  plea,  oblige  the  defendant  to  prove  its  truth.'' 
2  MaddoXj  236.  So  far  from  any  expense  being  saved  by  an  argu- 
ment on  the  plea,  before  the  facts  set  forth  are  established,  addi- 
tional expense  must  be  incurred.  First,  on  the  argument  of  the 
law;  and  secondly,  of  the  facts;  and  if  they  are  proved  not  to 
be  true,  the  Court  has  been  called  on  to  determine  a  ca«e  not  before 
them.  If  I  was  perfectly  satisfied  that  the  facts  stated  in  the  plea 
in  the  cause  under  consideration  were  true,  yet,  as  in  my  judgment 

^  •  they  constitute  no  legal  or  equitable  defence,  I  should  feel 
*  •  ^  myself  bound  to  overrule  the  plea,  notwithstanding  the  com- 
plainants had  replied  to  it.  But  in  this  cause  it  will  be  found  no 
replication  ever  was  entered.  I  agree  with  the  present  disposition 
of  English  Courts  of  Chancery,  as  communicated  by  Mitfordj  181, 
"  there  is  little  disposition  in  the  Courts  of  equity  to  contenance  those 
defences  which  tend  to  prevent  the  progress  of  a  suit  to  a  hearing  in 
the  ordinary  way,  whatever  the  expense  of  the  proceeding  may  be." 

The  defendants,  S.  and  T.  Chase,  filed  their  answers  on  the  6th  of 
December,  1821,  and  on  the  15th  of  the  same  month  a  commission  to 
take  the  evidence  issued  by  consent.  If  it  was  competent  for  the 
defendants  to  defeat  the  present  bill  on  account  of  the  complainants' 
replying  to  their  plea;  yet  as  no  replication  appears  in  the  cause, 
either  by  the  papers  or  the  docket  entries,  that  part  of  the  defence, 
much  relied  on  at  the  trial,  is  removed. 

On  the  whole,  being  satisfied  of  the  great  justice  and  equity  of  the 
complainants,  and  that  they  are  entitled  to  relief — Decreed,  that  un- 
less the  defendants  shall,  on  or  before  the  19th  day  of  April  next, 
pay  to  the  complainants,  or  bring  into  this  Court  to  be  paid  to  them,, 
the  sum  of  $43,960.70,  with  interest  from  the  18th  of  April  last  on 
$3o,665,  (a  part  thereof,)  until  paid,  together  with  the  costs  of  this 
suit,  that  the  property  included  in  the  mortgage  from  Samuel  Chase, 
deceased,  to  Nicholas  G.  Eidgely,  one  of  the  complainants,  bearing 
date  the  21st  of  October,  1809,  and  the  property  also  included  in  a 
deed  from  Samuel  Chase,  one  of  the  defendants,  to  the  complainants, 
bearing  date  the  Ist  of  February,  1819,  except  such  part  of  the  prop- 
erty included  in  the  last  deed  that  was  conveyed  by  the  said  Samuel 
Chase  to  Eichard  M.  Chase,  one  of  the  defendants,  in  trust,  by  & 
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deed  bearing  date  the  3()th  of  August,  1817,  shall  be  sold.  That 
SiUDuel  Moale,  be  aud  he  is  hereby  appointed  a  trustee  to  make  the 
said  sale,  &c.  From  this  decree  the  defendants  appealed  to  this 
Coart. 

The  cause  was  argued  at  the  last  June  Term  before  Buchanan,  C. 
J.,  Eable,  Mabtin,  Stephen,  aud  Abgheb,  J  J. 

Wirty  (Attorney-General  of  U.  S.)  Magrudery  and  Mayer,  for  the 
*  appellants.  The  complainants,  (the  now  appellees,)  charge  -.q^ 
that  they  became  endorsers  for  S.  Chase,  junior,  of  promissory  -^ciU 
notes  to  a  large  amount,  which  were  negotiated  in  the  Union  Bank 
of  Maryland  and  City  Bank  of  Baltimore ;  that  some  of  these  notes 
they  have  actually  paid,  and  the  rest  they  will  be  compelled  to  pay. 
They  pray  a  sale  of  the  land  mentioned  in  the  deed  from  S.  Chase, 
Senior,  to  N.  G.  Eidgely,  dated  the  21st  of  October,  1809 ;  and  they 
claim  that  by  virtue  of  that  deed,  the  land  thereby  conveyed  is 
answerable,  as  well  to  M'Donald  and  Kidgely  as  to  K.  G.  Eidgely, 
for  the  amount  of  the  endorsements  by  them ;  and  that  they  are  en- 
titled to  be  preieiTed  to  the  creditors  of  T.  Chase,  in  the  distribution 
of  the  proceeds  of  the  sale  of  his  portion  of  the  land.  The  different 
defendants  take  different  grounds  of  defence.  S.  and  T.  Chase  by 
plea  set  forth  the  deed  of  the  1st  of  March,  1820,  and  insist  that  that 
deed  is  a  bar  to  the  relief  sought  of  them.  J.  T.  Chase  and  E.  M. 
Chase,  creditors  of  T.  Chase,  insist  that  his  portion  of  the  laud  ought 
not  to  be  sold  for  the  payment  of  the  complainant's  claim,  until  it  is 
ascertained  that  all  the  property  mortgaged  by  S.  Chase,  Junior,  to 
the  complainants,  and  which  is  unquestionably  answerable  for  their 
claims,  should  prove  insuflBcient.  The  Farmers  Bank  of  Maryland, 
another  of  the  creditors  of  T.  Chase,  and  the  payment  of  whose  debt 
was  secured  by  the  deed  of  the  1st  of  March,  1820,  to  E.  M.  Chase, 
know  nothing  of  the  claims  of  the  complainants,  but  insist  that  the 
claim  of  the  bank  is  entitled  to  a  preference  to  any  claim  the  com- 
plainants may  have  upon  the  estate  of  T.  Chase.  The  Farmers 
Bank  consented  to  an  immediate  sale  of  the  premises,  leaving  the 
question  of  preference  to  be  decided  after  the  sale  takes  place.  This 
was  obviously  the  proper  course,  because,  until  it  was  ascertained 
that  the  property  of  S.  Chase,  Junior,  would  prove  insufficient  to  pay 
the  debts  of  the  complainants,  it  could  not  be  known  that  the  ques- 
tion of  preference  was  one  in  which  the  parties  were  interested.  This 
course,  however,  could  only  be  adopted  with  the  consent  of  all  the 
parties.  The  other  parties  insisted  that  the  whole  equity  of  the  case 
should  be  settled  before  a  sale  was  decreed,  and  of  course  this  part 
of  the  answer  of  the  Farmers  Bank  is  of  no  importance. 

•The  Chancellor  decided  the  whole  equity  of  the  case  in 
favor  of  the  complainants — overruled  the  plea,  and  adjudged    *^* 
that  the  property  conveyed  by  the  deed  was  answerable,  as  well  ibr 
the  amount  of  endorsen^nts  by  M'Donald  and  Eidgely,  as  by  N.  G. 
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Ridgely,  and  that  all  of  them  mnat  be  paid  before  the  creditors  of  T. 
Chase  could  claim  to  be  paid  out  of  the  proceeds  of  sale  of  T.  Chase's 
part  of  the  land. 

Three  questions  arise  in  this  case.  1.  The  eflTect  of  the  plea.  2. 
The  claim  of  M'Donald  and  Ridgely.  Is  the  property  conveyed  by 
the  deed  of  8.  Chase,  Senior,  to  be  charged  with  the  payment  of  any 
part  of  that  claim  ?  3.  Can  N.  G.  Ridgely  ask  a  sale  of  this  prop-' 
erty  to  reimburse  to  him  any  part  of  the  money  which  he  alleges  to 
have  been  paid  by  him  ? 

1.  With  respect  to  the  plea,  it  was  for  the  complainants  to  decide 
whether  they  would  admit  the  tnith  of  it,  and  deny  its  suflBciency, 
or  admit  its  sufficiency,  and  deny  its  truth.  The  latter  was  to  be 
done  by  a  general  replication.  If  they  intended  to  admit  the  mat- 
ters set  forth,  although  true,  to  be  insufficient  in  law,  then  they  ought 
.  to  have  set  down  the  case  for  hearing  upon  the  plea.  It  is  stated  in 
Mitford^  240,  that  if  the  plea  is  upon  argument  held  to  be  good  in 
law,  or  the  plaintiff  admits  it  to  be  so  by  replying  to  it,  the  truth  of 
the  plea  is  the  only  subject  of  question  remaining,  so  far  as  the  plea 
extends.  If  the  defendant  proves  the  truth  of  the  matter  pleaded, 
the  suit,  so  far  as  the  plea  extends,  is  barred,  even  though  the  plea  is 
not  good,  either  in  point  of  form  or  substance.  See  also  Cooper^s  Plead. 
233.  The  truth  of  the  matters  set  forth  and  relied  on  in  the  plea 
cannot  be  contested.  If  then  the  complainants  did  not  choose  to 
t^ke  the  judgment  of  the  Court  upon  the  sufficiency  of  the  plea,  but 
has  in  truth  admitted  its  sufficiency,  and  put  in  issue  the  truth  of 
the  matters  contained  in  it,  then  "  the  suit,  so  far  as  the  plea  extends, 
is  barred."  In  the  Court  below,  it  was  considered  that  the  complain- 
ants had  put  in  issue  the  truth  of  the  matter  in  the  plea.  A  com- 
mission had  been  issued  to  take  testimony,  which  of  course  was 
irregular,  until  a  general  replication  was  put  in.  It  was  discovered, 
however,  by  the  Chancellor,  after  the  argument,  that  the  complain- 
ants had  omitted  to  put  in  any  general  replication.  Of  course,  as  the 
case  had  not  been  set  down  for  •  hearing  on  bill  and  answer, 
there  was  no  case  ready  for  decree.  The  error  being  dis- 
covered at  that  time,  and  before  any  decree  was  pronounced,  the 
course  to  have  been  taken  is  pointed  out  in  the  books  of  practice. 
"  Where  by  mistake,  (says  Mit/ordj  257,)  a  replication  has  not  been 
filed,  and  yet  witnesses  have  been  examined,  the  Court  has  pennitted 
the  replicati<m  to  be  filed  nunc  pro  tunc.^^  This  might  have  heeu  done 
in  the  Court  below,  and  then  the  only  question  upon  the  plea  was  as 
to  the  truth  of  it ;  but  it  was  not  done,  and  then  the  parties  were 
not  at  issue.  Nothing  set  forth  in  any  of  the  answers  wa»s  admitted 
or  denied,  and  this  cause  was  in  the  situation  of  a  suit  at  law,  in 
which  the  defendant  has  i>leaded,  and  the  plaintiff  has  yet  to  decide 
whether  he  will  take  issue  upon  the  truth  or  sufficiency  of  the  mat- 
ter pleaded — whether  he  will  reply  or  demur.  The  error  on  the  part 
of  the  complainants  not  having  been  corrected,  after  the  argument. 
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as  it  might  have  been  nunc  pro  tuncj  the  question  is,  can  it  be  cor- 
rected in  this  Court?  Can  this  Court  permit  the  replication  to  be 
filed  nunc  pro  tunc?  This  is  a  question  in  wliich  the  deiendants  can 
feel  no  interest.  Quacunque  via  data^  the  law  is  with  them.  If  the 
reph'catiou  is  received  now,  then  it  admits  the  sufficiency  ot  the  plea^ 
if  the  matters  pleaded  be  true,  and  the  truth  of'  them  is  iucontesti- 
ble.  Of  course  the  Chancellor  erred  in  overruling  the  ])lea,  instead 
ofdecreeiDg  that  "the  suit,  so  far  as  the  plea  extends,  is  barred,'^ 
as  all  the  authorities  explicitly  tell  us.  If  on  the  other  hand  a  repli- 
cation cannot  be  received  in  this  Court,  nunc  pro  tunc,  tlien,  most  ob- 
viously, the  case  before  the  Court  is  one  which  has  never  been  ready 
for  hearing.  The  complainants,  who  alone  could  do  it,  have  never 
pnt  the  cau^e  at  issue ;  and  this  being  the  case,  is  it  a  question  which 
in  a  Court  of  dernier  resort  it  would  be  respectful  to  argue,  whether 
a  decree  in  favor  of  the  complainants,  pronounced  in  a  cause  before 
the  parties  are  at  issue  in  that  cause,  can  be  atlirined  ? 

2.  It  seems  that  M'Douald  and  Kidgely  also  endorsed  the  notes  of 
S.  Chase,  Jnnior,  and  that  N.  G.  Bidgely,  of  that  firm,  is  the  same 
N.  6.  Bidgely  to  whom  the  deed  of  1809  was  executed  by  S.  Chase, 
Senior.  The  question  is,  is  the  property  conveyed  by  S.  Chase, 
Senior,  answerable  not  only  for  the  whole  amount  of  eudoi'sements 
by  the  individual  N.  G.  Ridgely,  •  but  also  for  the  endorse-  - 
ment«  by  the  firm  of  M'Donald  and  Ridgely,  and  this  merely  *"•• 
because  he  was  a  partner  of  that  firm  ?  The  decree  answers  the 
question  in  the  affirmative,  and  for  the  reasons  set  forth.  A  partic- 
ular examination  of  these  reasons  is  deemed  to  be  uuuecessarv,  be- 
canse  the  question  itself  has  been  too  well  and  too  long  settled,  now 
to  be  deemed  rexata  questio.  The  com])laiuants,  in  order  to  sustain 
this  claim,  mnst  treat  this  deed  as  a  mortgage,  and  insist  that  they 
have  a  right  to  tack  to  the  mortgage  debt,  this  other  debt,  because 
it  id  due  to  the  mortgagee,  as  well  as  to  his  partner,  who  is  no  party 
to  that  mortgage.  Let  it  be  assumed  for  the  present  that  the  deed 
of  1809  is  a  mortgage,  and  that  this  second  claim,  which  it  is  pro- 
posed to  tack  to  the  original  debt,  wa«  in  fact  due  to  the  mortgagee 
himself  individually,  and  (which  it  certainly  is  not,)  a  debt  due  from 
the  mortgagor,  the  proposition  to  be  maintained  on  the  part  of  the 
complainants  in  the  Court  below  is,  that  the  assignees  of  the  equity 
of  redemption  can  only  redeem  the  property  upon  the  payment  of 
both  these  claims.  How  many  centuries  have  gone  by  since  the  law 
of  this  part  of  the  case  was  conclusively  settled  f  The  defendants 
are  either  purchasers  or  mortgagees  of  the  equity  of  redemption. 
The  law  upon  this  subject,  as  it  hits  long  been  settled,  and  will  be 
fonnd  in  all  the  authorities,  is  stated  by  CVi/m',  tit,  Mortgiujeft,  ch.  3, 
«.  27,  28,  34.  It  is  now  settled,  that  a  bond  (given  by  mortgagor  to 
mortgagee,)  cannot  be  tacked  to  a  mortgage,  even  as  against  the 
mortgagor,  though  the  heir-at-law  can  redeem  only  by  paying  both 
debts.    Not  against  a  purchaser  or  assignee  of  the  equity  of  redemp- 
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iion,  who  may  redeem  without  discharging  a  bond  debt  due  to  the 
mortgagee;  because,  the  lands  in  the  hands  of  the  alienee  can  be 
charged  with  nothing  but  what  is  an  immediate  lien  thereon,  which 
the  bond  is  not.  They  referred  to  Francis^  Maxims^  2,  7 ;  Brace  vs. 
Duchess  of  Marlborough,  2  P.  Wms,  491 ;  1  Fow.  on  Mortg.  391,  398, 
399,  400 ;  Loicthian  vs.  Easel,  3  Bro.  Ch.  Rep.  163 ;  Anonymous^  3 
Salk.  84 ;  Straion  vs.  Rastall,  2  T.  R.  366,  370 ;  Hayes  vs.  Ward,  4 
Johns,  Ch.  Rep,  130.  It  is  then  the  settled  law  that  the  premises 
in  the  hands  of  the  alienees  of  the  equity  of  redemption  cannot  be 
charged  with  the  payment  of  the  debt  due  to  M'Donald  and  Bidgely, 

nor  with  the  payment  •  of  any  debt  due  to  N.  6.  Ridgely  in- 
''^'*  dividually,  other  than  that  which  it  was  the  avowed  object  of 
the  deed  to  secure.  Upon  this  point  the  appellants  place  no  reliance 
on  the  letters  of  N.  G.  Ridgely  to  be  found  in  the  record.  It  is  at 
once  admitted  that  they  cannot  be  used  to  interpret  the  contract  be- 
tween him,  and  S.  Chase,  Senior,  or  to  ascertain  his  rights  under  the 
deed.  It  is  by  established  principles,  and  rules  of  construction,  not 
by  the  opinions,  recollections,  or  forgetfulness  of  N.  6.  Ridgely,  that 
the  question  is  to  be  decided. 

3.  The  third  i)oint  is  one  which  will  require  a  more  particular  con- 
sideration. N.  G.  Ridgely,  the  person  to  whom  the  deed  of  1809  was 
executed,  has  been  obliged  to  pay  some  notes  drawn  by  S.  Chase, 
Junior,  and  w^hich  were  endorsed  by  Ridgely.  Can  he  resort  to  this 
property  to  reimburse  any,  and  if  any,  what  part  of  this  money? 
The  authorities  already  cited  prove  that  he  cannot  claim  more  than 
the  $10,000,  with  interest.  Can  he  claim  thatf  These  facts  are 
proved  in  the  record,  and  will  not  be  denied — A  few  days  after  the 
execution  of  the  deed  of  1809,  the  loan,  which  the  deed  tells  us  wa^ 
then  about  to  be  negotiated  was  actually  negotiated.  Notes  drawu 
by  S.  Chase,  Junior,  piiyable  to  T.  Chase,  and  endorsed  by  T.  Chase 
and  N.  G.  Ridgely,  amounting  to  810,000,  were  discounted  by  the 
Union  Bank  of  Maryland ;  and  for  the  amount  of  that  loan,  the 
payment  of  the  debt  then  contracted,  it  will  not  be  contested  by  us, 
that  this  property  is  answerable.  Of  that  debt  $5,000,  it  is  expressly 
proved,  was  discharged  by  T.  Chase,  after  (one  or  the  second)  re- 
newal. When  the  other  $5,000  were  paid,  or  how  paid,  it  does  not 
appear.  But  it  is  in  proof  that  the  Union  Bank  of  Maryland  has 
now  no  such  claim — that  the  debt  has  been  discharged  there ;  and  it 
will  not  be  pretended  that  N.  G.  Ridgely  has  been  called  u^wn  by 
that  bank,  or  any  assignee  of  that  bank,  to  pay  one  cent  of  the 
debt,  which  the  deed  of  1809  informs  us  wiis  then  abott  to  be  nego- 
tiated. On  our  part  it  will  not  be  denied,  that  notes  to  a  large 
amount  drawn  by  S.  Chase,  Junior,  and  endorsed  by  N.  G.  Ridgely, 
were  negotiated  at  the  Union  Bank.  All  of  them,  it  is  in  proof,  were 
discharged  some  ten  or  twelve  years  ago,  and  none  of  them  paid  by 

N.  G.  Ridgely.  Again,  it  is  a  fa<5t  admitted  in  the  case,  that 
1®^   S.  Chase,  Junior,  some  years  •  subsequently  to  the  deed  of 
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1809,  became  largely  indebted  to  the  City  Bank  of  Baltimore ;  that  N. 
6.  Ridgely  was  one  of  the  endorsers  of  his  notes.  These  notes,  however, 
were  not  payable  to  T.  Chase,  but  to  N.  6.  Bidgely.  And  it  is  further 
admitted  that  these  notes  Bidgely  has  been  obliged  to  pay.  On  the 
part  of  the  appellees  it  mny  be  contended,  that  the  debt  contracted 
with  the  City  Bank,  and  the  funds  thereby  obtained,  enabled  S. 
Chase,  Junior,  to  pay  off  the  debt  due  to  the  Union  Bank.  With 
respect  to  which  we  have  only  to  say,  there  are  circumstances  which 
may  be  thought  to  render  this  probable,  but  there  is  no  proof  of  it. 
It  is  at  best  but  conjecture.  Further,  according  to  our  view  of  the 
law,  it  is  wholly  unimportant  whether  this  be  proved  or  not,  there 
being  no  proof  that  S.  Chase,  Senior,  ever  consented  that  his 
property  should  be  made  answerable  for  any  debt  contracted,  no 
matter  when  or  for  what  purpose,  with  the  City  Bank  of  Baltimore. 
The  deed,  and  nothing  but  the  deed,  must  explain  the  meaning  of 
the  parties  to  it.  The  essential  parts,  in  the  discussion  of  the  ques- 
tion, are  the  recital  and  the  provino.  It  Is  a  deed  executed  by  S. 
Chase,  Senior,  to  N.  G.  Bidgely,  and  professes  to  convey  to  the  latter 
eertain  lots  in  the  City  of  Baltimore  belonging  to  the  former.  For 
what  purpose  was  it  executed  T  <^  Whereas  Samuel  Chase,  the 
yoQDger,  and  Thomas  Chase,  of  Baltimore  County,  sons  of  the  said 
Samuel  Chase,  the  elder,  are  about  to  obtain  a  loan  of  ten  thousand 
dollars  from  the  Union  Bank  of  Maryland,  on  notes  drawn  by  the 
said  Samuel  Chase,  the  younger,  payable  sixty  days  after  date  to  the 
said  Thomas  Chase  and  the  said  Nicholas  0.  Bidgely,  and  which  said 
notes  are  to  be  renewed  from  time  to  time  as  the  same  become  due. 
And  whereas  the  said  Samuel  Chase,  the  elder,  hath  agreed  to  se- 
cure the  payment  of  the  said  notes,  and  to  iiidemnify  the  said 
Nicholas  6.  Bidgely  for  the  endorsement  of  said  notes,  or  any  of 
them."  Such  is  the  recital  of  the  deed.  It  then  describes  the  prop- 
erty to  be  conveyed  by  it,  and  afterwards  comes  the  proviso  or  con- 
dition in  these  words :  '*  Provided  always,  and  it  is  the  true  intent 
and  meaning  of  these  presents,  and  of  the  said  parties  hereunto, 
that  if  the  said  Samuel  Chase,  the  elder,  Samuel  Chase,  the  younger, 
and  Thomas  Chase,  or  either  of  them,  their  heirs,  •  executors  .^ 
or  administrators,  shall  at  all  times  hereafter  save  harmless  *^^ 
and  indemnify  the  said  Nicholas  G.  Bidgely,  by  reason  of  any  en- 
dorsement made  by  him  of  the  notes  of  the  said  Samuel  Chase,  the 
younger,  not  exceeding  the  said  sum  of  ten  thousand  dollars,  then," 
tc.  The  bill  of  compliiint  carefully  avoids  all  notice  of  the  recital 
in  the  deed,  which  shows  beyond  all  question  the  intent  of  the 
parties,  and  for  what  debt  the  elder  Mr.  Chase  was  willing  to  make 
his  proi>erty  responsible.  It  may  safely  be  admitted  by  us,  that  the 
expressions  of  the  proviso  or  conditions,  but  for  the  recital,  would 
have  charged  this  property'  with  the  payment  of  any  debt,  (not  ex- 
cee<ling  $10,000,}  which  S.  Chase,  Junior,  contracted,  even  at  another 
time  and  from  another  bank.  But  the  recital  confines  it  to  a  partic- 
10  7  H.  &  J. 
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ular  debt.    A  debt  then,  not  years  hence,  onl\'  then  about  to  be 
contracted  to  setuire  the  pa^  ment,  when  it  was  demanded,  of  a  8am 
of  money  which  was  to  be  borrowed,  not  of  any  person  nor  yet  of 
any  banking  institution,  but  of  one  bank  alone,  the  Union  Bank  of 
Maryland,  and  a  debt  of  $10,000,  and  no  more,  which  was  to  be  bor- 
rowed only  of  the  Union  Bank,  and  not  upon  notes  drawn  and  en- 
dorsed, no  matter  by  whom,  but  '^on  notes  drawn   b3'  the  said 
Samuel  Chase,  the  younger,  payable  sixty  days  after  date  to  the  said 
Thomas  Chase,  and  endoreed  by  said  Thomas  Chase,  and  a  certain 
Nicholas  O.  liidgely,  and  which  notes  are  to  be  renewed  from  time 
to  time,"  &c.    It  is  contended  that  this  deed  is  an  indemnity  offered 
to  N.  6.  Eidgely,  only  to  induce  him  to  endorse  particular  notes,  to 
be  negotiated  at  a  particular  bank,  and  that  before  he  can  claim  a 
sale  of  this  property  by  virtue^of  this  deed,  in  order  to  repay  moneys 
which  at  any  time  he  may  have  been  obliged  to  pay  for  S.  Chase, 
Junior,  he  must  prove  not  merely  that  he  has  been  compelled  to  pay 
money  for  S.  Chase,  Junior,  but  that  the  money  which  he  was  thus 
compelled  to  pay,  was  a  part  of  the  very  debt  spoken  of  in  the  deed 
of  1809 — a  debt  of  $10,000  then  about  to  be  contracted  with  the 
Union  Bank  of  Maryland,  and  to  be  evidenced  by  notes  drawn  by  S. 
Chase,  Junior,  sixty  days  after  date  to  T.  Chase,  and  endorsnl  by  T. 
Chase  and  N.  G.  Bidgely.    If  this  proposition  be  sustained  b^^  ns, 
Bidgely  cleiirly  has  no  title  to  relief.    The  debt  which  he  claims  to 
Qiy   ^*v^  P^*4  was  a  debt  contracted  with  a  bank,  not  in  ♦  exist- 
'-^^  ence  till  years  after  this  debt  was  contracted,  and  the  notes 
were  drawn  payable,  not  to  T.  Chase,  but  to  N.  G.  Bidgely  himself. 
In  3  Cruisers  Digest^  sec.  8,  page  416,  (American  Edition^)  it  is  laid 
down,  that  where  there  is  a  particular  recital  in  deed,  and  general 
words  of  release  are  inserted,  the  generality  of  the  words  shall  be 
qualified  by  the  recital.    So  also  1  Fow.  on  Cent,  390:    ^^The  prin- 
ciple is,  that  the  matter  in  hand  is  always  presumed  to  be  in  the 
mind  and  thoughts  of  the  speaker,  (or  writer,)  though  his  words  seem 
to  admit  a  larger  sense,  and  therefore  the  generality  of  the  words 
used,  shall  be  restrained  by  the  particular  occasion."    Now  if  this 
be  the  law,  as  it  certainly  is,  is  it  possible  to  misunderstand  the 
meaning  of  the  parties,  or  to  doubt  the  true  construction  of  this 
deed!    Why  is  it  executed!     Because  S.  Chase,  Junior,  and  T. 
Chase,  are  about  to  borrow  money  of  a  particular  b^ink ;  and  becanse 
N.  G.  Bidgely  is  to  be  one  of  the  endorsers  of  the  notes,  which  that 
bank  is  to  disox>unt ;  and  because  the  elder  S.  Chase  has  agreed  to 
secure  the  payment  of  this  debt,  and  to  indemnify  N.  G.  Bidgely  for 
the  endorsement  of  the  said  notes,  or  any  of  them.    This  is  the 
avowed  and  only  purpose  of  the  parties  to  the  deed;  and  when  in 
the  proviso  it  is  declared  that  the  deed  shall  be  of  no  effect  if  N.  G. 
Bidgely  should  be  saved  harmless  and  indemnified  by  reason  of  any 
endorsement  made  by  him  of  the  notes  of  S.  Chase,  Junior,  the  law 
as  well  as  common  sense,  confine  these  expressions  to  the  notes 
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«poken  of  in  the  recital,  to  the  notes  which  are  then  to  be  negotiated, 
and  the  notes  which  fn)m  time  to  time  are  to  be  the  renewals.  Such 
was  the  matter  in  hand,  and  such  matter  only  was  in  the  minds  and 
thoQghts  of  the  parties.  If  then  the  case  was  res  integra^  one  would 
suppose  it  was  impossible  for  a  rational  mind  to  entertain  a  doubt 
opoD  it.  But  it  has  repeatedly,  and  in  different  Courts,  been  adju- 
dicated, and  the  claim  of  N.  O.  Eidgely  is  at  war  with  decisions 
which  all  Courts  are  bound  to  respect. 

This  deed  is  not  a  mortgage.  The  grantor  in  it  is  no  debtor  of 
N.  G.  Ridgely.  But  a  debt  is  al)Out  to  be  contracted  by  a  third  per- 
son—N.  G.  Ridgely  may  eventually  be  the  creditor  of  that  third 
person,  and  the  grantor  of  the  deed  makes  his  property,  not  himself, 
responsible  for  the  debt.  The  grantor  •  undertakes  to  sjecure,  -  ^ 
as  far  as  the  property  conveyed  will  secure,  a  particular  debt,  '^^^ 
and  he  takes  especial  care  to  say  what  debt  he  does  mean  to  secure. 
It  is  a  debt  then  about  to  be  created — a  debt  to  be  due  from  S.  Chase, 
Junior,  and  T.  Chase,  to  the  Union  Bank,  and  which  N.  G.  Bidgely 
may  be  bound  to  pay.  That  debt  N.  G.  Bidgely  has  never  been 
called  upon  to  pay.  Every  cent  of  it  has  been  paid,  perhaps  a  part 
hy  S.  Cba«e,  Senior— certainly  not  a  cent  of  it  by  N.  G.  Ridgely. 
But  N.  G.  Ridgely  became  surety  for  another  debt,  to  another  credi- 
tor, and  insists  that  he  is  to  be  indemnified  against  any  loss  which 
he  may  sustain  by  reason  of  his  endorsement  of  other  notes,  because 
for  the  benefit  of  the  same  persons.  Arlington  vs.  Merricke,  3  Saund. 
403,  was  an  action  of  debt  ni^on  a  bond,  which  recited  that  the  post- 
master-general, who  was  the  plaintiff,  had  deputed  a  third  person  to 
be  his  deputy  postmaster  for  six  months.  The  condition  was  for  the 
faithful  execution  of  the  office  by  that  third  person,  during  all  the 
time  that  he  should  continue  postmaster.  He  was  continued  more 
than  six  months  in  the  office,  and  for  his  default  made  after  the  six 
months  had  expired,  the  suit  W9,«  brought  against  the  surety.  Now 
it  is  utterly  impossible  that  the  property  conveyed  by  the  deed  of 
1809  can  be  answerable,  except  for  the  debt  then  created,  and  for  a 
debt  due  to  the  Union  Bank,  unless  the  surety  was  responsible  in 
the  case  referred  to.  The  condition  here  makes  him  responsible  for 
the  faithful  execution  of  the  office  during  the  time  that  the  deputy 
remained  in  the  office,  and  during  a  part  of  the  time,  and  after  the 
six  mouths  expired,  he  made  default.  Yet  the  surety  was  held  not 
to  be  liable.  Why  t  The  Court  held,  that  the  general  words  of  the 
undertaking  were  confined  to  the  time  mentioned  in  the  recital.  It 
is  utterly  impossible  to  charge  the  property  conveyed  by  the  deed  of 
1809,  and  by  virtue  of  that  deed,  with  one  cent  of  the  debt  due 
from  S.  Chase,  Junior,  to  N.  G.  Ridgely,  without  overruling  the 
decision  of  Arlington  vs.  MerricJce.  Will  the  Court  take  upon  itself 
to  overrule  that  decision T  In  England,  in  different  ages,  by  all  its 
Courts,  it  has  been  recognized  as  good  law.  In  this  country  the 
correctness  of  it  is  yet  to  be  questioned.    It  is  in  all  the  books,  and 
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by  all  the  Judges  spoken  of  as  the  ^Heading  case  upon  the  subject" — 
never  to  be  •  departed  from.    The  same  doctrine  had  been 
'-^^   sanctioned  in  the  previous  case  of  JSorUm  vs.  Day,  22  Car,  I^ 
referred  to  by  one  of  the  Judges  in  the  argument.    BarUett  vs. 
Attorney- General,  in  1709;  Bowdage  vs.  Attorney- General,  in  the  same 
-  year;  Liverpool  Water  Works  vs.  Atkinson,  6  Ea^t,  607;  Pearsall  y». 
Summersett,  4  Taunt  693;  The  Wardens  of  JSt.  Saviour^ s  Southwark 
vs.  Bostock,  5  Bos,  <&  PulL  175;  Hassell  iSb  Clark  vs.  Ijmg,  2  Maule  dt 
Selw.  363 ;  Wright  vs.  Russell,  2  W.  Blk.  Rep.  931 ;  8.  C.^  Wils.  Rep, 
632,  539 ;  Grant  vs.  Naylor,  4  Craneh,  224,  234 — all  of  them  expressly 
affirming  the  doctrine  for  which  we  contend.    Here  the  property 
conveyed  is  made  answerable  for  one  particular  debt — for  not€» 
carefully  described,  and  then  (not  from  time  to  time,)  to  be  negoti- 
ated.   It  is  an  undertaking  by  a  third  person  to  secure,  as  far  as 
the  property  would  secure,  the  debt  of  another,  and  the  words  of 
the  deed  must  receive  the  same  construction  that  would  have  been 
given  to  them  if  S.  Chase,  Senior,  had  executed  a  bond  containing 
the  same  recital  and  condition.    It  cannot  be  said  that  the  cases 
cited  do  not  apply,  because  they  are  decisions  at  law,  and  this  a 
case  of  equity.    The  rules  of  construction  are  the  same  in  Courts  of 
law  and  of  equity.    The  Court  say,  in  Wright  vs.  RusselU  3  Wils. 
639,  "Courts  of  equity  are  favorable  to  securities;  for  where  they 
are  not  strictly  bound  at  law,  equity  will  not  bind  them."    The  debt 
then  which  S.  Chase,  Senior,  engaged  should  not  be  paid  by  N.  G. 
Bidgely,  was  a  debt  due  to  the  Union  Bank  of  Maryland;  and  no 
such  debt  has  Bidgely  paid.    He  has  made  himself  responsible  for 
other  debts  contracted  by  the  same  individual,  but  those  are  debts 
not  mentioned  in  the  deed.    Treat  the  deed  as  a  mortgage  executed 
^  by  the  debtor  himself,  and  then  •  the  mortgage  debt  is  paid 
^^^^  off.    Can  the  mortgagee  claim  that  the  mortgaged  premises 
be  sold  to  pay  another  debt,  not  provided  for  in  the  deedf    Kirhf 
vs.  The  Duke  of  Marlborough,  2  MauU  db  Selic.  18 ;  Rogers  vs.  Warner, 
8  Johns.  92.    But  it  has  been  asked,  what  difference  did  it  make  to 
the  elder  S.  Chase,  with  whom  the  debt  was  contracted  T    Perhaps 
if  it  were  necessary,  it  could  be  shown  there  were  many  and  good 
reasons  why  he  should  insist  that  the  debt,  for  which  he  was  answera- 
ble, should  be  contracted  with  the  Union  Bank,  and  nowhere  else. 
But  it  is  not  necessary  to  assign  a  reason  for  it.     Sic  volo,  sic  juheo^ 
is  the  language  of  Mr.  Chase,  and  stat  pro  ratione  volunta>Sj  says  the 
law  in  this  case.    He  had  a  right  to  say  to  the  endorser  of  these 
notes — If  you  wish  me  to  indemnify  you,  take  care  of  whom  the 
money  is  borrowed — take  care  by  whom  the  notes  are  drawn— to 
whom  payable,  and  by  whom  they  are  endorsed;  and  take  care,  too, 
that  the  notes  thus  to  be  drawn,  endorsed  and  negotiated,  do  not 
exceed  f  10,000.    All  these  directions  are  disregarded.    He  endorses 
notes  to  a  much  larger  amount.    The  debt  actually  contracted  at 
the  time  is  paid  off'.    The  money  now  claimed  was  money  borrowed, 
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it  18  not  known  when  or  for  what  purpose.  All  that  we  learn  aboat 
it  is  from  N.  G.  Eidg^ly  himself,  that  he  did  endorse  the  paper,  be- 
issuse  the  deed  of  1809  had  been  executed. 

Taney^  Moale,  and  R,  Johnson^  for  the  api)eUee8.  1.  It  is  not  the 
practice  in  our  Court  of  Chancery  to  put  in  a  replication  ^  ^ 
*  where  a  commission  to  take  testimony  (as  in  this  case,)  is  ^^^ 
issued  by  consent.  Such  consent  is  a  waiver  of  a  replication.  But 
if  consent  is  not  given  by  the  parties  to  issue  a  commission,  then, 
as  a  mere  matter  of  form,  the  register  puts  in  the  replication,  and 
makes  up  the  issue.  If  the  plea  proved  to  be  true,  then  it  is  a  bar 
to  the  action ;  but  the  plea  in  that  case  must  be  to  the  whole  of  the 
bill.  Here  it  is  not.  2  Madd.  Chan.  299.  The  plea  not  being  re- 
plied to,  the  benefit  of  denial  is  reserved  for  final  hearing.  Cooper^s 
Plead.  233,  229;  2  Com.  Dig.  tit.  Chancery ^  (1  2,)  274,  cites  Abr. 
Co.  41. 

2.  The  notes  for  $7,665  and  for  $18,000,  can  be  tacked  to  the  mort- 
gage of  1809.  They  were  all  negotiated  partly  at  the  Union  Bank, 
and  the  whole  afterwards  at  the  City  Bank.  This  is  admitted  in 
the  answer.  If  a  third  mortgagee  buys  in  the  first  mortgage,  he 
can  tack  his  third  mortgage  to  the  first,  and  come  in,  in  preference 
to  the  second,  for  his  debt  due  on  the  third.  So  where  the  first 
mortgagee  lends  money,  or  makes  advances,  looking  to  the  mort- 
gaged premises  as  security,  he  can  tack  the  amount  of  the  advances 
to  his  mortgage.  Pow.  on  Mortg.  532 ;  Ex  parte  Beamy  1  Buck  on 
Bankruptcyj  165. 

The  recitals  in  the  deed  from  T.  Chase  to  B.  M.  Chase,  are  evi- 
dence against  the  defendants  of  the  existence  of  the  deed  from  S. 
Chase  to  his  sons,  S.  and  T.  Chase.  When  a  mortgagor  redeems 
the  mortgaged  premises  he  must  pay  the  mortgage  debt,  and  all 
advances.    1  Bq.  Ca.  Ah.  (G)  pi.  1. 

K.  M.  Chase  and  The  Farmers  Bank  did  not  lend  their  money 
with  a  view  to  this  property.  Cooper^s  Plead.  281,  282 ;  JStigd.  543, 
(and  notesy)  293 ;  Berry  vs.  Mutual  Insurance  Company,  2  Johns.  Chan. 
Rep.  608.    The  right  of  tacking  is  to  prevent  a  circuity  of  action. 

3.  B.  M.  Cbase  was  bound  to  take  notice  of  the  deed  of  1809,  and 
he  was  therefore  a  purchaser  with  notice.  Every  thing  calculated 
to  put  the  party  upon  inquiry  is  notice.  Sugd.  498,  542.  The  laws 
directing  the  recording  of  deeds  were  for  the  purpose  of  giving 
notice.  Mertins  vs.  Jolliffe,  Ambl.  313;  Taylor  vs.  Stibherty  2  Ves.  Jr. 
440;  Jennings  vs.  Moore^  2  Vern.  609;  Daniels  vs.  Davison,  16  Ves. 
240;  Frost  vs.  Beekman,  1  Johns.  Ch.  299 ;  Tucker  vs.  Woods,  12  Johns. 
190;  Billington^s  Lessee  vs.  Welsh,  5  Binney,  ♦  134;  2  FonbU  ^q^ 
151.  A  purchaser  without  notice  cannot  avail  himself  of  it  ^^^ 
without  relying  upon  it  in  his  answer.  2  Madd.  Ch.  323;  2  JUq.  Ca. 
Ab.  682,  (note  b  /)  Harris  vs.  Ingledew,  3  P.  Wms.  91 ;  Moore  vs.  May- 
hew,  1  Ca.  in  Chan.  34. 
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The  complainantH  are  recti  in  curia.  When  the  bill  was  filed  they 
had  paid  one  note,  and  discounts  upon  others,  to  an  amount  of*  up- 
wards of  $5,000.  Ranelaugh  vs.  HaySj  1  Vem.  190 ;  Lee  vs.  Rook^ 
Mo8.  318 ;  Norwood  vs.  Noricood^  4  H.  tit  J.  112. 

The  City  Bank  might  have  filed  the  bill,  but  as  they  did  not,  the 
complainants  could  do  so.  Curia  adv.  vult 

Stephen,  J.  at  this  term  delivered  the  opinion  of  the  Court. 
[After  stating  the  allegations  in  the  bill,  answers  and  plea,  he  pro- 
ceeded as  follows :] 

In  this  ca«e  several  important  principles  of  equitable  jurisprudence 
present  themselves  for  the  consideration  and  decision  of  this  Court. 
Among  them  will  be  found  the  doctrine  of  tacking,  as  it  is  termed 
by  the  writers  on  Chancery  law,  which  gives  a  mortgagee  or  incum- 
brancer, under  certain  circumstances,  the  right,  not  only  to  have  the 
debt,  secured  by  a  mortgage,  satisfied  out  of  the  mortgaged  prop- 
erty, but  also  other  claims  or  demands  which  the  mortgagee  may 
have  against  the  mortgagor,  although  the  property  mortgaged  is  in 
nowise  made  expressly  responsible  therefor.  To  what  extent  this 
principle  is  to  operate  upon  the  rights  of  the  parties  now  before  this 
Court,  is  a  question  of  considerable  interest  and  ini|)ortance  to  them. 
By  the  decree  of  the  Chancellor,  from  which  they  have  appealed, 
the  doctrine  has  been  recognized  as  bearing  upon  this  case,  and 
applied  in  its  fullest  latitude.  And  the  duty  now  devolves  upon  this 
Court  of  reviewing  that  decree,  and  of  determining  whether  the 
extent,  to  which  it  has  been  carried,  be  justifiable  upon  authority, 
and  the  special  circumstances  of  this  case. 

It  is  indisputably  true,  that  the  right  of  tacking  is  not  founded 
upon  contract  or  express  stipulation,  but  has  its  foundation  princi- 
pally, if  not  exclusively,  in  the  policy  of  the  law,  which  is  ever  solici- 
-  ^  tons  to  prevent  a  multiplicity  of  suits,  and  avoid  a  •  circuity 
*'^"  of  action.  By  the  civil  law,  the  mortgage  is  properly  a  secur- 
ity only  for  the  debt  itself  for  which  it  wa8  given,  and  the  conse- 
quences of  it,  as  the  principal  sum  and  interest,  and  the  costs  and 
damages  laid  out  in  preserving  it.  But  according  to  the  equitable 
jurisprudence  of  the  English  law,  the  rule  is,  that  he  who  will  have 
equity  to  help  him,  where  the  law  cannot,  shall  do  equity  to  the 
party  against  whom  he  seeks  to  be  relieved.    2  Fonbl.  272. 

According  to  the  principles  which  will  govern  the  decision  of  this 
case,  it  is  not  indispensably  necessary  to  decide  upon  the  truth  of 
the  much  controverted  fact,  whether  T.  Chase  participated  in  the 
loans  obtained  from  the  Union  and  City  Banks  or  not ;  as  the  result 
of  this  cause,  according  to  the  view  which  has  been  taken  of  it  by 
this  tribunal,  will  not  essentially  depend  upon  that  fact.  Even  if  he 
did  so  participate,  can  his  moiety  of  the  property'  mortgaged  by  his 
father  to  N.  G.  Kidgely,  which  was  subsequently  conveyed  to  him, 
and  by  him  conveyed  to  B.  M.  Chase,  be  made  responsible  for  more 
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than  the  sum  secared  by  the  mortgage  of  the  2lst  of  October,  1809 1* 
That  deed  of  mortgage  was  executed  to  N.  G.  Eidgely  as  an  indem- 
nity to  him  against  any  loss  which  he  might  sustain  in  consequence 
of  his  endorsements  for  his  (the  mortgagor's)  two  sons,  S.  and  T. 
Chase,  to  an  amount  not  exceeding  the  sum  of  $10,00().  If  8.  Chase, 
the  mortgagor,  were  now  living,  and  this  proceeding  had  been  insti- 
tuted against  him  to  make  the  mortgaged  property  responsible  to  a 
kirger  amount  than  that  stipulated  by  the  deed,  can  it  be  believed 
that  the  attempt  would  eventually  prove  to  be  successful?  As 
against  a  surety  the  contract  cannot  be  carrietl  beyond  the  strict 
letter  of  it.  It  cannot  be  extended  by  equitable  construction. 
Strat&n  vs.  Bastall^  2  T.  R.  370.  In  support  of  the  same  doctrine, 
that  a  surety  is  not  liable  beyond  the  letter  of  his  engagement,  see 
Wright  vs.  RusselU  3  Wils.  Rep.  539.  A  surety,  who  becomes  bound 
for  the  good  conduct  of  a  clerk  to  A.  is  not  lK>und  to  him  and  a  part- 
ner snbseqnently  taken  into  partnership.  In  this  last  case  the  Court 
say,  Courts  of  equity  are  favorable  to  sureties,  for  where  they  are 
not  strictly  bound  at  law,  a  Court  of  equity  will  not  bind  them.  That 
the  undertaking  of  a  surety  shall  be  construed  ^trictly — see  also 
Mdville  vs.  Heyden^  6  Serg.  db  Loicb.  •  389.  By  the  express  -  - 
agreement  of  the  parties,  the  mortgagor's  liability  was  not  to  '^^^ 
exceed  the  sum  of  $10,000;  and  N.  6.  Bidgely  would  have  no  right 
to  look  to  the  land,  mortgaged  as  his  security.  Tor  any  responsibili- 
ties which  he  might  incur  over  and  beyond  that  amount.  The  rule, 
^expressumfacit  oessare  tacitum,^^  would  be  strictly  applicable  to  such 
a  case,  and  would  effectually  exclude  any  claim  founded  upon  the 
principle  of  tacking. 

K  then  S.  Chase,  the  mortgagor,  would  not  be  responsible  for  more 
than  the  sum  secured  by  his  deed  of  indemnity,  what  is  there  in  the 
case,  which  so  peculiarly  affects  his  assignees  in  point  of  equity,  as 
to  snbject  them  to  a  greater  liability  f  S.  Chase,  one  of  the  defend- 
ants, it  is  true,  by  his  deed  of  the^lst  of  February,  1819,  mortgaged 
his  part  of  the  wharf  property  conveyed  to  him  by  his  father,  and  a 
part  of  a  tract  of  land  called  Elizabeth's  Diligence,  to  M'Donald  & 
Bidgely,  and  N.  G.  Ridgely,  to  secure  theip  for  their  endorsements 
on  his  behalf.  So  far  then  as  respects  him,  the  case  is  clear  that  he 
has  made  his  propert^y  liable  beyond  the  sum  expressed  in  the  origi- 
nal iriortgage,  by  express  contract.  It  is  not  necessary  then  to  call 
in  aid  the  principle  of  tacking  to  make  his  property  answerable  to 
the  complainants  for  the  extinguishment  of  their  claim.  The  decree 
of  the  Court  below,  therefore,  as  respects  him,  is  perfectly  correct, 
and  consistent  with  the  principles  of  law,  equity  and  justice.  But  so 
fer  as  it  has  reference  to  the  case  of  T.  Chase,  it  presents  to  this 
Court  a  very  different  aspect.  He  has  encumbered  his  jjroperty  by 
no  express  contnict  or  stipulation  with  the  complainants,  or  either  of 
them;  and  if  it  is  to  be  charged  at  all  with  the  payment  of  their  de- 
mands, it  must  be  by  resorting  to  the  doctrine  of  tacking,  according 
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to  the  principles  which  prevail  iu  Courts  of  equitable  jarisdiction. 
Can  his  moiety  of  the  property  mortgaged  by  the  deed  of  his  father 
in  1809,  to  N.  6.  Bidgely,  under  the  circumstances  of  this  case,  and 
according  to  those  principles,  be  made  responsible  in  the  hands  of 
B.  M.  Cha^e,  his  trustee,  for  a  greater  amount  than  the  sum  of 
tlO,000,  secured  by  that  mortgage,  with  interest !  In  order  to  solve 
this  question,  and  arrive  at  a  just  conclusion  upon  this  part  of  the 
case,  it  is  essentially  important  to  ascertain  whether  or  not  N.  6. 
-^j^  Eidgely,  or  M'Donald  and  Bidgely,  •  when  they  endorsed  the 
*«^^  notes  of  S.  Chase  with  T.  Chase,  looked  to  the  land  mortgaged 
by  S.  Chase  in  his  life-time  to  N.  G.  Bidgely,  as  a  security  or  indem- 
nity to  them,  beyond  the  amount  spex^ifled  in  that  mortgage  T  If 
they  did  not,  it  would  seem  to  follow  as  a  necessary  consequence 
from  the  established  principles  of  Chancery  jurisprudence,  that  the 
doctrine  of  tacking  cannot  be  brought  to  bear  upon  their  ca^e.  That 
they  did  not  incur  such  responsibilities  upon  the  immediate  credit  of 
the  land  mortgaged,  it  is  only  necessary  to  advert  to  some  of  the 
facts  and  circumstances  proved  in  the  cause.  In  a  letter  addressed 
by  M'Donald  and  Bidgely,  and  written  by  N.  O.  Bidgely,  to  S.  Chase, 
the  writer,  (N.  6.  Bidgely,)  expressly  states,  that  he  had  entirely 
forgotten  that  a  mortgage  had  ever  been  executed  ,to  him  by  S. 
Chase,  deceased,  until  he  had  been  reminded  of  that  fact  by  the  let- 
ter of  S.  Chase,  one  of  the  defendants.  In  this  letter  are  likewise 
the  following  strong  expressions:  '^Indeed,  so  unbounded  was  oar 
confidence,  that  we  never  had  looked  into  the  papers  which  you  had 
given  us  as  security,  until  the  day  we  showed  them  to  Mr  Moale.^' 
In  the  same  letter  are  also  to  be  found  the  following  expressions: 
<'As  the  security  now  stands,  the  $10,000,  endorsed  by  our  N.  G.  R. 
is  amply  secured.  The  balance  of  $28,000  might  have  been  amply 
secured,  as  the  property  would  have  sold  two  yeara  ago ;  but  as  it 
may  sell,  (excluding  Tommy's  house  as  you  propose,)  1,2,3  or  4  yean 
hence,  it  may  be  very  far  shoii)  of  ample  security."  Again,  if  they 
endorsed  upon  the  credit  of  the  property  mortgaged  by  the  deed  of 
1809,  and  considered  that  to  be  liable,  why  ou  the  1st  of  February, 
1819,  take  a  mortgage  from  S.  Chase  of  his  moiety  of  the  same  prop- 
erty f  And  why,  in  the  deed  of  the  1st  of  March,  1820,  agree  to 
secure  to  T.  Chase,  in  the  first  instance,  $15,000  out  of  the  proceeds 
of  sale  of  his  part  of  the  wharf  property,  before  any  part  thereof 
should  be  applied  to  the  exoueratiou  of  M'Donald  and  Bidgely,  or 
either  of  them,  from  their  responsibilities  !  These  circumstances  are 
strongly  indicative  of  the  fact,  that  they  never  did  rely  upon  or  look 
to  the  land  as  the  means  of  their  indemnity,  when  the  endorsements 
exceeded  the  sum  of  $10,000,  secured  by  the  original  deed  of  mort- 
gage. 

In  Brace  vs.  Ihichess  of  Marlborough^  2  P.  Wms.  491,  •  upon 
^  ^^  the  subject  of  tacking,  we  find  the  law  stated  to  be,  if  a  judg- 
ment creditor  buys  in  the  first  mortgage,  he  shall  not  tack  or  unite 
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this  to  his  judgment,  and  thereby  gain  a  preference,  because  the 
judgment  creditor  does  not  lend  his  money  upon  the  immediate 
view  or  contemplation  of  the  real  estate.  In  the  same  case  there  is 
stated  to  be  a  difference  in  the  law,  where  a  third  mortgagee  buys 
in  a  statute  which  is  the  first  incumbrance,  and  where  a  statute 
creditor,  being  the  third  incumbrance,  buys  in  the  first  mortgage;  in 
the  latter  case  the  statute  or  judgment  ci-editor,  because  he  did  not 
lend  his  money  on  the  credit  of  the  land,  shall  not  unite  the  first 
mortgage  to  his  statute  or  judgment;  but  in  the  former,  as  the  land 
was  in  the  view  and  cont-emplation  of  the  lender,  he  shall  be  allowed 
to  unite  the  statute  to  his  third  mortgage.  If  a  first  mortgagee  lends 
a  further  sum  to  the  mortgagor  upon  a  statute  or  judgment,  he  shall 
retain  against  a  mesne  mortgagee  till  both  the  mortgage  and  statute 
or  judgment  be  paid ;  because  it  is  to  be  presumed  that  he  lent  his 
money  upon  the  statute  or  judgment,  as  knowing  he  had  hold  of  the 
laod  by  the  mortgage,  and  in  confidence  ventured  a  further  sum  on 
ft  security,  which,  though  it  past  no  present  interest  in  the  laud,  yet 
most  be  admitted  to  be  a  lien  thereon.  Brtice  vs.  Duchess  of  Marl- 
hmmghj  2  P.  Wms.  493;  Shepherd  vs.  Tilleyy  2  Aikyns^  351.  But 
where  a  prior  incumbrancer  has  a  bond  likewise,  he  cannot  insist 
apoD  being  paid  both,  which  would  be  a  prejudice  to  the  puisne  in< 
tombrancer;  but  his  bond  shall  be  postponed  to  all  other  incum- 
braucers,  whether  by  mortgage,  judgment  or  statute  staple,  for  he 
has  not  the  same  equity  against  a  puisne  incumbrancer,  as  against 
ail  heir-at-law,  who  is  liable  in  respect  of  assets.  These  cases  are 
cited,  and  the  principles  therein  refeiTcd  to,  for  the  purpose  of  show- 
ing, that  one  of  the  grounds  upou  which  the  doctrine  of  tacking  ma- 
terially rests,  is  that  the  party,  when  he  advances  his  money,  does  it 
opon  the  credit  of  the  real  security,  and  looks  to  that  for  payment  or 
reimbursement.  Instances  or  examples  in  further  illustration  of  this 
principle,  might  be  multiplied  to  a  considerable  extent ;  but  the  lim- 
its to  which  this  opinion  has  already  swelled,  iulmonish  me  that  it  is 
time  to  draw  to  a  conclusion. 

But  put  the  claim  of  the  complainauts  upon  the  most  favorable 
footing,  and  suppose  the  bill  in  this  case  to  be  filed  by  them  against 
•T.  Chase,  as  mortgagor,  to  foreclose  the  mortgage,  can  it  be 
<x>Dtended  that  they  would  have  a  right  to  t«ck  their«claims,  '-^^ 
to  the  prejudice  of  other  creditors;  that  they  would  not,  see  Low- 
ihian  vs.  Basel,  3  Brown^s  Chan.  Rep.  162,  where  Lord  Chancellor 
Thurlow  said,  "  the  only  reason  why  the  mortgagee  can  tack  his  bond 
to  his  mortgage  is  to  prevent  a  circuity  of  suits;  it  is  solely  matter 
of  arrangement  for  that  purpose,  for  in  natural  justice  the  right  has 
no  foundation.  The  principle  explains  the  rule ;  and  therefore  it  can 
HOnofnrther;  the  creditor  having  another  specific  security,  cannot 
give  him,  in  justice,  any  priority.  There  being  no  foundation  in  jus- 
tice, the  only  question  is,  whether  the  Court  is  in  the  practice  of 
doing  it;  and  it  has  not  done  it  in  an}"^  case  but  that  of  the  heir-at- 
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law,  and  merely  to  prevent  circuity."  So  also  in  Hamerton  vs. 
Rogers,  1  Ves,  Jr.  513,  a  bill  of  foreclosure  was  dismissed,  with  costs, 
80  far  as  it  songhc  to  tack  a  bond  to  a  mortgage  against  creditors. 
The  principle  was  considered  to  be  too  clear  to  admit  of  argument. 

But  is  the  right  of  tacking  admissible  in  this  case  upon  another 
ground  T  In  1  Madd.  Chan.  525,  the  principle  is  stated  tx>  be,  that  a 
distinction  prevails  between  a  bill  to  redeem,  and  a  bill  to  foreclose; 
for  in  the  latter  case  the  mortgagee  cannot  insist  on  tacking  his 
subsequent  debt,  as  he  may  do  on  a  bill  for  a  redemption.  See  also 
the  Note  to  Coleman  vs.  Winch,  1  P.  Wms.  776.  The  rule  in  the 
latter  case  is,  that  he  who  seeks  equity  must  do  equity;  for  he  who 
will  have  equity  to  help  him,  where  the  law  cannot,  shall  do  equity 
to  the  party  against  whom  he  seeks  to  be  relieved,    2  Fonbl.  272. 

The  only  remaining  point  relied  upon  in  the  discussion  of  this 
cause,  which  it  is  proper  to  consider  and  decide,  is  the  plea  in  bar 
founded  upon  the  deed  of  the  1st  of  March,  1820.  In  the  case  of 
Thompson  vs.  M'^Kim,  6  ff.  &>  J.  332,  this  Court  have  said,  "  the  con- 
stitution and  principles  of  the  Court  of  Chancery  in  this  State,  as 
in  New  York,  originally  emanated  from  the  Court  of  Chancery  in 
England,  from  which  source  we  derive  our  principal  stock  of  infornjar 
tion  in  Chancery  jurisprudence;  and  the  general  rules  governing  the 
Court  of  Chancery  there,  so  far  sis  they  are  applicable,  have  been 
adopted  here,  and  are  constantly  practised  upon."  Pleas  are  a 
"■  ofi  species  •  of  defence  in  equity,  not  so  frequently  relied  upon 
lHo  jji  ^jjjg  state  as  in  England;  but  when  resorted  to  by  a  de- 
fendant, the  rules  which  have  been  adopted  in  that  country,  in  rela- 
tion to  them,  must  be  considered  as  applicable  here.  In  Mit/ord^s 
Plead.  15,  he  says,  "  a  plea  is  also  intended  to  prevent  further  pro- 
ceeding at  large,  by  resting  on  some  point  founded  on  matter  stated 
in  the  plea;  and  as  it  rests  on  that  point  merely,  it  admits,  for  the 
purposes  of  the  plea,  the  truth  of  the  facts  contained  in  the  bill,  so 
far  as  they  are  not  controverted  by  facts  stated  in  the  plea.  Upon 
the  sufficiency  of  this  defence  the  Court  will  also  give  immediate 
judgment,  supposing  the  facts  stated  in  it  to  be  true;  but  the  judg- 
ment, if  favorable  to  the  defendant,  is  not  definitive;  for  the  truth 
of  the  plea  may  be  denied  by  the  plaintiff  by  a  replication,  and  the 
parties  may  then  proceed  to  examine  witnesses,  the  one  to  prove 
and  the  other  to  disprove  the  facts  stated  in  the  plea."  2  Madd. 
Chan.  295.  Although  the  Iwoks  say,  that  where  a  [)lea  is  set  down 
for  argument,  the  facts  stated  in  it  are  admitted  to  be  true,  {Mitr 
ford,  198,)  yet  such  admission  is  not  conclusive  uiK)n  the  plaintiff, 
but  is  presumed  to  be  made  for  the  purpose  of  testing  the  validity 
of  the  plea  in  point  of  law,  founded  upon  such  facts,  supposing  them 
to  be  true.  If  the  plaintiff  replies,  and  takes  issue  upon  the  facts 
of  the  plea,  he  admits  its  legal  sufficiency ;  and  if  the  facts  are 
found  to  be  true,  the  complainants'  bill  must  be  dismissed,  with 
costs.     Mitford,  241 ;  2  Madd.  Ch.  295.    In  this  case  the  plea  was 
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not  set  down  for  hearing,  and  consequently  no  judgment  of  the 
Goort  was  had  upon  its  sufficiency;  nor  does  it  a|>i>ear  that  any 
replication  was  ever  filed,  by  which  its  sufficiency  would  be  admitted. 
If  in  England  the  defendant  does  not  set  down  his  plea  to  be  argued 
within  eight  days  after  it  is  filed,  it  is  considered  as  abandoned,  and 
the  plaintiff  is  entitled  to  costs.  2  Madd.  Chan,  295 ;  Jordan  vs. 
Satckins^  3  Bro.  Chan.  Rep.  372.  But  in  adverting  to  the  rule  estab- 
lished in  this  case,  it  is  not  intended  to  adopt  it  as  applicable  to  the 
practice  of  the  Court  of  Chancery  in  this  State. 

From  these  principles,  and  the  authorities  cited  in  support  of 
them,  it  follows,  as  a  necessary  consequence,  that  the  plea  filed  in 
this  case  did  not  operate  to  bar  the  plaintiffs'  suit. — Decreed, 
That  the  decree  of  the  Court  of  Chancery,  except  as  hereinafter 
•  excepted,  be  reversed,  with  costs  to  the  appellants  by  them 
incurred  in  this  Court.  Decreed  also,  that  there  is  now  due  '-^^ 
to  the  appellees,  the  sum  ascertained  to  be  due  by  the  said  decree, 
together  with  legal  interest  thereon  from  the  date  of  the  said  decree  ^ 
and  that  for  $10,000,  a  part  of  the  said  sum,  rtogether  with  legal 
interest  upon  the  said  $10,000  from  the  29th  of  August,  1819,  the 
whole  of  the  property  and  estate  mentioned  and  contained  in  the 
deed  of  mortgage  from  Samuel  Chase,  deceased,  to  Nicholas  G. 
Bidgely,  one  of  the  api)ellees,  of  the  21st  of  October,  1809,  is  first 
responsible  and  bound  for;  and  that  for  the  balance  of  the  said  sum, 
with  interest  as  aforesaid,  the  moiety  of  the  said  property  and 
estate  in  the  said  deed  of  mortgage  of  1809,  which  belonged  to,  and 
was  the  right  of  Samuel  Chase,  one  of  the  appellants,  as  also  all  the 
pro{)erty  to  which  the  said  Samuel  Chase  was  entitled,  and  by  him 
conveyeil  to  the  appellees,  by  his  deed  of  the  1st  of  February,  1819, 
except  such  parts  of  the  said  last  mentioned  property  as  is  contained 
in  another  deed  i'rom  the  said  Samuel  Chase  to  Eichard  M.  Chase, 
one  of  the  appellants,  of  the  30th  of  August,  1817,  is  also  first 
responsible  and  bound  for.  Decreed  also,  that  the  Chancellor  pass 
all  and  every  such  order  and  decree  in  the  premises  as  may  be  neces- 
sary to  carry  into  effect  the  present  decree;  and  that  nothing  herein 
contained  shall  be  held  or  construed  to  affect,  or  in  any  way  impair, 
any  right  which  any  purchaser  or  purchasers  may  have  acquired  to 
any  part  of  the  property  decreed  to  l>e  sold  by  the  decree  of  the 
Court  of  Chancerv  in  this  case,  under  any  sale  or  sales  which  mav 
have  been  made  of  such  property  under  or  by  virtue  of  the  said 
decree,  and  under  the  authority  of  the  said  Court  of  Chancery;  but 
that  any  such  right  shall  be,  and  is  hereby  decreed  to  be,  as  good 
and  valid  as  the  same  would  have  b^en,  in  case  the  said  decree  of 
the  Court  of  Chancery  had  been  in  all  things  well  and  truly  affirmed 
by  the  present  decree  of  this  Court,  or  as  it  would  have  been  it'  the 
said  decree  had  not  been  appealed  from.  Nor  shall  the  present 
decree  be  construed  to  affect,  or  in  any  way  impair,  any  distribution 
of  the  proceeds  of  any  such  sale  or  sales,  which  may  have  been 
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made  in  the  Court  of  Chancery,  and  which  may  not  be  inconsistent 
with  the  proTisions  of  the  present  decree.         Decree  reversed^  dte. 


200  *  Boyle  vs.  Bobinson,  Bail  of  Coulteb  &  Fisheb.— June, 

1826. 

A  scire  facias  was  issued  against  R.  as  special  bail  of  C.  &  F.  reciting,  in  the 
usual  way,  the  recognizance  of  bail,  and  the  judgment  against  C.  A  F. 
&c.  R.  api)eared  to  the  writ,  and  moved  to  quash  it.  upon  the  ground, 
supported  by  affidavit,  that  she  had  only  intended  to  become  bail  for  F. 
and  that  the  clerk  of  the  Court  had  by  mistake  entered  her  as  bail  for 
both  C.  &  F.—Held.  that  as  the  writ  recited  the  recognizance  of  bail,  the 
proceedings  to  judgment  against  the  principal,  &c.  properly,  as  they 
appeared  by  the  record,  it  could  not  be  quashed  for  insufficiency,  (a) 

The  Court  below  having  quashed  the  writ,  the  judgment  was  reversed,  and 
on  motion,  a  procedendo  awarded. 

If  the  bail  was  relievable  on  motion,  ought  it  not  to  have  been  made  for  rec- 
tifying the  origihal  entry,  in  which  the  alleged  mistake  in  taking  the 
bail  occurred.     Quere. 

Appeal,  from  Baltimore  County  Court.  In  this  case  a  writ  of 
scire  facials  issued  on  the  12th  of  February,  1822,  reciting,  that  in 
Baltii|Lore  County  Court,  on  the  third  Monday  of  September,  1819, 
Eve  Bobinson,  (the  appellee,}  appeared  personally  in  that  Court  and 
became  pledge  and  bail,  in  the  usual  form,  for  John  Coulter  and 
John  Fisher,  in  an  action  on  the  case  brought  by  Francis  Boyle,  (the 
appellant,)  against  the  said  Coulter  and  Fisher,  and  a  certain  Sanmel 
Hill.  That  on  the  third  Monday  of  September,  1820,  Boyle  recovered 
judgment  against  Coulter  and  Fisher,  for  certain  damages  and  costs, 
which  damages  and  costs  they  had  not,  nor  had  the  said  Hill  paid, 
nor  had  Coulter  rendered  his  body  to  the  public  prison  of  Baltimore 
County  in  execution  of  the  said  judgment.  The  sheriff  was  there- 
lore  commanded  to  give  notice  to  Eve  Bobinson,  that  she  be  and 
appear,  &c.  At  the  return  day  the  sheriff  returned  the  writ,  ^^made 
known,''  &c.  On  this  return  the  appellee  appeared  in  Court  by  her 
attorney,  and  moved  the  Court,  that  the  scire  fadros  might  be  quashed 
for  insulticiency;  for  that  she,  as  special  bail,  was  not  liable  to  the 
judgment  sought  for  by  said  writ;  and  she  filed  in  Court  an  affidavit, 
made  on  the  18th  of  February,  1822,  by  the  attorney  of  Fisher,  one 
of  the  original  defendants,  stating  that  the  sheriff  made  return  of 
the  writ  in  the  original  action,  "  Cepi^  Coulter  &  Fisher— N.  E.  Hill." 
That  Fisher  entered  into  a  bail  bond  to  the  sheriff,  with  Eve  Bobin- 

(a)  Cited  in  Schultze  vs.  State,  43  Md.  805,  where  the  Court  said  that  ques- 
tions of  irregularities  occurring  in  taking  and  forfeiting  a  recognizance  can- 
not be  tried  on  motion  to  quash  an  execution  issued  thereon.  To  be  relieved 
of  such  irregularities,  the  party  affected  must  make  proper  and  timely 
motion  in  the  recognizance  case. 
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80D,  (the  appellee,)  as  his  security;  and  that  Coulter  also  gave  bond 
to  the  sheriff,  with  one  Scott  as  his  security.  That  Eve  •  Rob-  o^* 
iDvSon  came  into  Court,  with  the  deponent,  for  the  purpose  of  ^^'* 
becoming  s|)ecial  bail  for  Fisher;  and  the  deponent  directed  the 
derk  of  the  Court  to  enter  her  as  bail  for  Fisher,  which  was  done ; 
bnt  the  clerk  made  the  entry  general  on  the  docket,  by  which  it 
would  appear  that  she  was  special  bail  for  both  defendants.  The 
GooDty  Court  sustained  the  motion,  and  quashed  the  writ  of  scire 
facias.    The  plaintiff  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Stephen, 
AscHEB,  and  Dobsey,  JJ. 

OiU  and  R.  Johnson^  for  the  appellant. 

Mayer  J  for  the  appellee,  cited  Holland  dt  Fi'anklin^s  Case,  2  Leon. 
184, 185;  1  Vent  362;  1  Tidd's  Pr.  660. 

Eable,  J.  delivered  the  opinion  of  the  Court.  This  is  the  case  of 
hsdre  facias  against  special  bail,  which  was  quashed,  on  motion,  by 
the  Court  below,  for  insufficiency,  with  costs  to  the  defendant.  An 
affidavit,  filed  in  support  of  the  motion,  states,  that  a  mistake  had 
been  committed  by  the  clerk  in  taking  bail  to  the  action — in  taking 
Eve  Bobinson  bail  for  Coulter  and  Fisher,  whereas  she  was  bail  for 
Fisher  only ;  and  this,  it  is  presumed,  induced  the  Court  to  set  aside 
tbe#ctVe/aoia«,  which  appears  to  have  been  issued  to  make  the  bail 
responsible  for  Coulter. 

The  writ  recites  the  recognizance  of  bail,  the  pi-oceedings  to  judg- 
ment against  the  principal,  and  all  other  facts  and  circumstances 
material  to  the  case ;  and  the  return  thereof  being  in  all  respects 
regular,  the  Court  cannot  conceive  how  it  could'  be  quashed  for  in- 
safliciency.  That  process  cannot  want  sufficiency  which  conforms  to 
the  record,  which  is  the  foundation  •  of  it.  If  Eve  Robinson  „^„ 
appears  on  the  record  to  have  been  the  bail  of  Coulter,  the  ^^'^ 
writ  is  not  to  be  deemed  defective  and  erroneous,  for  stating  her  to 
be  80. 

It  ap|)ears  to  the  Court,  that  the  party's  remedy  has  been  mis- 
taken in  this  case.  If  relievable  on  motion,  it  should  have  been 
made  for  rectifying  the  original  entry  in  which  the  alleged  mistake 
in  taking  the  bail  occurred ;  but  whether  it  could  have  availed  her 
or  not,  it  is  not  for  us  at  this  time  to  decide.  The  subject  is  not  reg- 
ularly before  us,  and  it  has  not  therefore  particularly  engaged  our 
attention.  It  is,  however,  certain,  that  as  long  as  the  record  remains 
nnaltered,  the  scire  facias  must  be  in  conformity  with  it,  and  for  being 
BO,  it  cannot  be  pronounced  insufficient.  Judgment  reversed. 

R.  Johnson^  moved  for  a  writ  of  procedendo,  or  special  mandate,  to 
the  Court  below,  directing  them  to  proceed  in  the  case. 

Procedendo  awarded. 
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Pannell  &  Smith  vs.  The  Farmers  Bank  of  Mabtlai^d  el 

aZ.— June,  1826. 

On  a  bill  praying  a  decree  for  the  sale  of  mortgaged  property  for  the  pay- 
ment of  the  mortgage  debt,  where  the  mortgage  was  not  recorded  in 
time — Held  by  Johnson,  Chancellor,  that  in  the  distribution  of  the  pro- 
ceeds of  sale,  the  mortgagees  were  not  entitled  to  a  preference  over  the 
creditors  of  the  mortgagor,  who  became  such  subsequent  to  the  date  of 
the  mortgage;  but  that  they  were  so  entitled  in  relation  to  prior  credi- 
tors— Heid  further,  that  although  this  priority  of  the  mortgagees  did 
not  extend  to  the  subsequent  debts  of  the  mortgagor,  yet  that  the 
mortgagees,  being  entitled  to  priority  over  previous  debts,  they  were 
entitled  to  the  benefits  of  those  debts  in  the  distribution  of  the  proceeds 
of  sale,  so  as  to  reduce  the  proportion  of  subsequent  creditors  to  what 
it  would  have  been  if  the  previous  debts  had  been  fully  allowed,  (a) 

On  an  appeal  by  some  of  the  creditors rof  the  mortgagor,  the  appeal  was 
dismissed,  because  there  was  no  proof  of  their  debts,  (b) 


(a)  Approved  in  Carson  vs.  Phelps,  40  Md.  lOO;  Dyson  vs.  Simmona^  48  Md. 
219;  Pfeaff  vs.  Jones,  50  Md.  272;  Stanhope  vs.  Dodge,  52  Md.  491;  Dodge  vs. 
Stanhope,  55  Md.  116;  Brooks  vs.  Dent,  1  Md.  Oh.  528.  See  Hampson  vs. 
Edelen.  2  H.  &  J.  55,  Twte;  Alexander  vs.  Ghiselin,  5  Gill,  138;  BuUding 
Ass'n  vs.  Willson,  41  Md.  506;  GUI  vs.  Griffith,  2  Md.  Ch.  285. 

(&)  In  Macculjbin  vs.  Cromwell,  2  H.  &  G.  459,  the  Court  said:  ''If  excep- 
tions are  filed,  the  testimony  is  put  in  issue  and  the  Chancellor  ought  to 
require  full  proof.    If  he  then  proceeds  without  strict  legal  evidence  it 
would  be  error,  and  could  be  taken  advantage  of  in  this  Court.    Such  was 
the  decision  in  the  case  of  Pannell  vs.  The  Farmers  Bank.    All  the  facts  on 
which  that  case  rested  do  not  appear,  either  in  the  record  or  in  the  case  as 
reported  in  Harris  dk  Johnson.    The  bill  was  filed  by  the  Farmers  Bank  of 
Md.  Robt.  H.  Goldsborough  and  Alex.  C.  Magruder  against  Mrs.  Hanson  as 
administratrix  of  Alexander  Hanson.    Goldsborough  and  BCagruder,  as  the 
mortgagees  of  an  unrecorded  mortgage,  claimed  a  preference  over  the  other 
creditors  in  the  funds  arising  from  the  mortgaged  premises.    When  the 
funds  were  about  to  be  distributed  this  preference  was  resisted  by  the  other 
creditors  of  Hanson,  and  Pannell  and  Smith  exhibited,  as  evidence  of  their 
debts  promissory  notes,  with  affidavits  that  no  part  had  been  received.    The 
Chancellor  directed  two  audits  to  be  made,  the  one  applying  all  the  pro- 
ceeds to  the  complainants'  debt,  the  other  applying  them  equally  among  the 
creditors.    To  the  second  audit  the  complainants  filed  several  exceptions, 
one  of  which  was  that  the  debts  were  not  proved  by  legal  evidence.    This 
exception  put  the  testimony  in  issue,  and  having  done  so  the  Chancellor 
ought  to  have  required  strict  legal  proof  before  he  allowed  any  part  of  those 
claims.    The  exception,  however,  so  far  as  it  related  to  the  sufficiency  of 
the  proof,  was  disregarded,  and  this  Court  was  certainly  correct  in  deciding, 
under  the  circumstances  of  the  case,  there  was  no  legal  evidence  of  the 
appellants'  debt.     Not  because  the  Chancellor  might    not  have  allowed 
them  upon  the  evidence  of  the  notes  with  the  probates  on  them,  if  there 
had  been  no  objection  to  that  testimony;  but  because  the  testimony  was 
put  in  issue  by  excepting  to  it,  and  that  made  it  necessary  to  prove  the 
execution  of  the  notes. 


<* 
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Appeajl  from  the  Court  of  Chancery.  The  bill  in  this  c«^se,  which 
was  filed  by  The  President,  Directors  and  Company,  of  the.  Farmers 
Bank  of  Maryland,  Robert  H.  Goldsborough,  and  Alexander  C.  Ma- 
grader,  against  Priacilla  Hanson,  administratrix  of  Alexander  0. 
Hanson,  together  with  a  statement  of  the  case,  appear  in  the  follow- 
ing decree  made  by 

•  Johnson,  C.  (March  Term,  1823.)  Alexander  0.  Hanson,  ^^^q 
the  intestate,  desirous  to  obtain  an  accommodation  at  the  "^"^ 
Farmers  Bank  of  Maryland,  with  a  view  of  procuring  money  to  meet 
some  pressing  demands  on  him,  applied  xo  Robert  H.  Groldsborough 
and  Alexander  C.  Magruder,  to  endorse  a  note  for  him  for  ¥3,000,  to 
be  discounted  at  the  said  bank,  and  for  their  indemnity  promised  to 
execute  a  mortgage.  On  this  promise  they  were  induced  to  become 
his  endorsers,  and  the  note  for  that  sum  was  accordingly  endorsed 
and  discounted,  and  the  money  received  by  Hanson,  the  drawer.  In 
pursuance  of  his  promise,  on  the  20th  of  Noveml)er,  1818,  a  mort- 
gage was  executed  by  Hanson  of  certain  personal  property  to  indem- 
nify Croldsborough  and  Magruder,  and  save  them  harmless  as  en- 
dorsers. The  note  has  since  been  protested  for  non-payment,  and 
stills  remains  unpaid.  Hanson  is  dead,  intestate,  and  without  leav- 
ing property  sufficient  to  pay  the  debts  he  owed  at  the  time  of  his 
death.  The  complainants,  in  virtue  of  the  mortgage,  claim  a  pre- 
ference over  the  creditors,  and  demand  the  application  of  the  funds 
arising  from  the  mortgaged  premises  to  the  payment  of  the  note,  to 
the  utter  exclusion  of  the  other  creditors. 

The  answer  of  the  administratrix  states  the  deficiency  of  the  as- 
sets, and  submits  to  the  decision  of  the  Court,  whether  the  complain- 
ants are  entitled  to  the  preference. 

By  a  decree  of  the  2d  of  January,  1822,  the  premises  were  ordered 
to  be  sold,  and  the  trustee  was  directed  to  give  notice  to  the 
creditors  of  the  deceased  to  exhibit  their  claims;  this  has  been 
done,  and  from  the  amount  of  the  debts,  and  the  proceeds  of 
sales,  it  clearly  appears,  that  the  estate  of  the  deceased  was  insuffi- 
cient and  inadequate  to  the  discharge  of  the  debts.  The  mortgage, 
without  any  fraudulent  design,  was  omitted  to  be  recorded.  The 
questions  arising  in  the  cause  iire,  whether  or  not  the  complainants 
are  entitled  to  a  preference,  and  to  what  extent  ? 

The  auditor,  under  the  interlocutory  decree  passed  in  the  case,  and 
in  pursuance  of  the  directions  of  the  decree,  has  returned  two  ac- 
counts, in  the  one  applying  all  the  proceeds  to  the  complainants' 
debt,  leaving,  after  the  entire  application,  a  considerable  balance  still 
dae;  in  the  other  account  the  proceeds  *  are  applied  equally,  ^g^^ 
and  of  course  greatly  increasing  the  balance.  -*U4 

This  case  has  been  submitted  on  a  few  remarks  on  the  part  of  the 
complainants,  and  by  them  the  Court  is  referred  to  the  case  of  Woods 
^  al  vs.  Fulton  dt  Starch,  i  H.  dt  J.  329,  as  an  authority  conclusive 
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in  favor  of  the  preference.  In  the  argument  of  that  case,  a  claim 
to  a  preference  on  the  part  of  the  mortgagee,  (whose  mortgage  was 
not  recorded,)  was  claimed  over  other  creditors;  and  authorities  were 
cited  to  prove,  that  a  creditor,  who  had  become  such  in  consequence 
of  a  previous  promise  of  a  mortgage  to  secure  his  debt,  did  in  the 
Court  of  Chancery  in  England  obtain  a  preference  over  general  credi- 
tors. But  I  am  at  a  loss  to  reconcile  that  adjudication  with  the 
favored  and  equitable  principle,  that  all  the  funds  of  a  debtor  ought 
equally  to  be  applied  to  discharge  his  debts,  and  if  deficient,  that 
each  of  the  creditors  should  bear  a  proportionable  share  of  the  loss — 
the  rule  invariably  pursued  by  a  Court  of  equity  when  the  funds  to 
discharge  debts  are  equitable  assets.  When  one  creditor  has  ob- 
tained a  legal  advantage,  either  in  obtaining  a  judgment,  or  in  pro- 
curing a  mortgage,  there  as  he  has  as  much  equity  to  have  his  debt 
paid  as  other  creditors,  having  the  law  in  his  favor,  he  will  prevail, 
for  the  equity  being  equal,  the  legal  right  preponderates. 

But,  except  for  the  respectable  authorities  pix)duced  at  the  trial  of 
the  case  of  Woods  and  others  vs.  Fulton  iSb  Starcky  I  should  have  con- 
cluded, that  a  promise  either  verbal,  or  in  writing,  would  not  in 
equity  entitle  the  creditor,  to  whom  it  was  mnde,  to  a  preference,  to 
the  exclusion  of  the  other  creditors.  I  should  have  drawn  a  distinc- 
tioti  between  enforcing  contracts  of  sale,  from  contracts  to  give  a 
mortgage.  In  the  former,  if  the  purchase  money  was  paid  during 
the  life  of  the  vendor,  it  constituted  a  fund  for  the  discharge  of  his 
debts ;  if  not  paid,  before  a  conveyance  would  be  decreed  to  be 
made,  the  purchase  money  must  be  paid;  of  course,  the  enforcement 
of  such  contracts  is  only  changing  the  nature  of  the  funds,  not 
diminishing  of  them  injuriously  to  the  interest  of  the  creditors.  But 
to  give  to  him,  who  has  only  a  contract  for  a  mortgage,  a  preference 
over  other  creditors,  so  far  as  his  claim  extended,  the  funds  are  re- 
duced,  or  may  be  totally  destroyed  as  to  the  other  •  creditors. 
ZOo  I  should  have  concluded,  but  for  such  authorities,  that  a  Court 
of  equity  would'  have  said  to  him  who  claimed  a  preference  under 
sucli  a  contract,  you  have  no  legal  advantage  over  the  general  credi- 
tors, and  therefore,  if  a  loss  is  to  be  sustained  on  account  of  the 
deficiency  of  assets,  you  must  with  them  bear  your  proportion. 

In  the  opinion  pronounced  by  the  Court  of  Appeals,  they  carefully 
avoid  sanctioning  the  doctrine  of  the  authorities  cited  on  that  occa- 
sion ;  for  in  the  opinion  it  is  observed — "  As  the  answers  do  not  state 
the  insufficiency  of  the  estate  of  Dennison,  to  satisfy  his  creditors,  or 
the  insolvency  of  the  firm  of  Dennison  &  Savin,  (and  to  these  points 
there  is  no  proof  in  the  cause,)  the  question  of  fraud,  in  reference  to 
creditors,  does  not  arise  in  the  cause ;"  and  "  this  view  of  the  case 
renders  it  unnecessary  for  the  Court  to  decide  on  the  true  construc- 
ti(m  of  the  statute  referred  to,  or  to  give  any  opinion  on  the  ques- 
tion how  far  the  defendant  could  call  to  his  aid  the  provisions  of  the 
said  statute,  in  a  case  where  the  complainant  does  not  seek  to  record 
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his  mortgage,  bat  claims  relief  nnder  that  branch  of  equitable  jaria- 
diction  which  enforces  contracts  made  bona  fidej  and  for  a  valuable 
eoDsideration." 

The  statute  referred  to  in  the  above  extract  from  the  opinion  of 
the  Goart,  is  the  Act  of  1785,  ch.  72,  s.  11 ;  by  this  law  it  is  enacted, 
^Hhat  in  case  any  deed  hath  been,  or  shall  hereafter  be  executed,  to 
the  validity  of  which  recording  is  necessary  'by  law,  and  such  deed 
hath  not  been,  or  shall  not  be  recorded  agreeably  to  law,  without  any 
fraadalent  design  or  intention  of  the  party  claiming  under  such 
deed,"  power  and  authority  is  given  to  have  it  recorded,  under  a  de- 
cree of  the  Court,  and  it  is  to  have  the  same  effect  as  if  it  had  been 
duly  recorded  within  the  time  prescribed;  subject,  however,  to  a  pro- 
Tuo  in  the  Act,  which  among  other  restrictions,  is  that  it  shall  not 
in  aAy  manner  affect  the  creditors  of  the  party  making  such  deed, 
who  may  trust  such  party  after  the  date  of  the  said  deed. 

In  the  case  now  under  consideration  the  complainants,  it  is  true, 
do  not  apply  to  have  the  mortgage  recorded,  to  the  legal  validity  of 
which  recording  is  necessary ;  but  claim  the  benefit  of  the  mortgage 
on  the  ground  of  a  bona  fide  contract,  to  the  exclusion  of  the  other 
creditors  of  the  mortgagor,  who  trusted  him  after  the  date  of  the 
mortgage  deed. 

•  If  the  party  omitting  to  record  the  deed,  cau,  by  chang-  ^^^^ 
ing  the  form  of  the  application  to  this  Court,  exclude  the  "^^^ 
beneficial  parts  of  the  Act  of  1785,  eh.  72,  s.  11,  designed  to  secure 
anhaequent  purchasers  and  subsequent  creditors,  the  law  is  made 
effectual  to  the  exclusion  of  those  provided  for  in  the  proviso,  then 
whenever  the  estate  of  the  mortgagor  is  insolvent,  the  application, 
founded  on  an  unrecorded  deed  of  mortgage,  will  be,  to  have  the 
property  sold,  not  for  the  deed  to  be  recorded ;  and  where  can  be 
the  substantial  difference  between  making  the  deed  effectual  against 
^  persons  by  its  being  recorded  under  a  decree,  and  selling  both  the 
I^al  and  equitable  interest  in  the  mortgaged  premises  to  a  third 
person,  and  applying  the  whole  proceeds  to  the  discharge  of  the 
mortgage<l  debtf  In  reason  there  can  be  no  difference ;  and  there- 
fore, my  opinion  is,  that  inasmuch  as  the  creditors,  who  became  such 
after  the  date  of  the  mortgage,  would  not  be  excluded  by  its  being 
fBGorded  under  a  decree,  so  are  they  not  deprived  of  a  proportion  of 
the  money  arising  from  the  sale  of  the  premises  made  in  virtue  of 
» decree. 

It  remains  to  be  considered  how  the  proceeds  are  to  be  distributed. 
On  examining  the  statement  of  the  auditor,  and  the  vouchers  of  the 
<^ditors  on  which  the  statement  is  predicated,  only  one  claim  is  pre- 
sented that  arose  subsequent  to  the  date  of  the  mortgage ;  and  as 
the  mortgage,  if  recorded  under  a  decree  of  the  Court,  would  have 
been,  under  the  Act  of  Assembly,  effectual  against  all  prior  credi- 
tors, 80  it  appears  to  me,  are  they  by  the  true  construction  of  the 
Act,  excluded  from  the  proceeds  arising  from  the  sale  of  the  mort- 
II  7  H.  &  J. 
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gaged  premises.  If  the  mortgage  had  not  been  executed,  then  the 
assets  would  have  been  divided  amongst  the  creditors  equally,  and 
of  course,  the  claim  of  Edward  Paunell,  could  only  on  the  distriba* 
tion  have  entitled  him  to  the  dividend  he  is  allowed  in  the  report  of 
the  auditor.  If  his  dividend  was  to  be  increased,  in  consequence  of 
the  claims  prior  to  the  mortgage  being  rejected,  that  would  be  ex- 
tending to  him  the  benefit  of  the  mortgage:  but  he  is  not  entitled 
to  that  benefit,  it  is  solely  and  exclusively  the  privilege  of  the  mort- 
gagees; and  therefore  they,  by  the  mortgage  overreaching  the  prior 
i^reditors,  have  the  benefit  of  those  claims,  to  keep  down  Pannell's 
^  dividend,  and  to  confine  it  to  the  same  sum  he  *  would  have 
'^^  '  been  entitled  to  draw  had  the  claims  prior  to  the  mortgage 
been  taken  into  the  dividend.  The  exceptions  taken  on  the  part  of 
the  complainants,  to  the  report  of  the  auditor,  except  so  far  as  they 
relate  to  that  part  of  the  account  returned  with  the  report,  applica- 
ble to  the  daim  of  Edward  Pannell,  be  and  the  same  are  ruled  good; 
and  the  proceeds,  after  the  commission  and  costs  are  paid,  are 
directed  to  be  paid  as  follows :  To  Edward  Pannell,  the  sum  stated 
as  his  proportion,  and  the  residue  to  The  President,  Directors  and 
Company,  of  tho  Farmers  Bank  of  Maryland,  in  part  of  the  note  in 
the  proceedings  mentioned,  that  was  discounted  at  the  bank,  and 
endorsed  by  the  other  complainants.  From  this  decree  Edward 
Pannell,  and  Dennis  A.  Smith,  another  creditor,  appealed  to  this 
Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Stephen, 
Abgheb,  and  Dorset,  JJ. 

Taney  and  Oi/I,  for  the  appellants,  contended — 1.  The  bank  has 
no  remedy  against  Magruder  and  Goldsborough,  but  at  law*  and  on 
the  note.  The  bill  does  not  state  facts  sufficient  to  enable  the  bank 
to  recover  of  Magruder  and  Goldsborough  either  at  law  or  equity. 
2.  The  complainants,  Magruder  and  Goldsborough,  have  not  been 
damnified  by  their  security  for  Hanson.  They  do  not  show  in  the 
bill  any  liability  on  that  securityship,  and  consequently  have  no 
present  right  to  claim  the  proceeds  of  the  mortgaged  slaves,  or  any 
part  thereof.  3.  The  Bank,  as  a  creditor  of  Hanson,  has  no  right  to 
call  on  his  securities  in  equity,  without  showing  a  case  in  which 
Hanson's  estate  is  liable  to  such  sureties.  4.  The  bank  cannot  claim 
to  avail  themselves  of  the  contract  of  indemnity  between  Hanson 
and  his  sureties,  unless  they  show,  (which  they  have  not  done,)  that 
the  sureties  are  liable  lor  Hanson.  5.  The  principal  creditor  can- 
not claim,  (on  the  principle  of  substitution,)  to  enforce  an  indem- 
nity which  his  debtor  has  given  to  a  mere  surety ;  and  no  such  right 
results  from  the  contract  on  the  discounted  note.  6.  The  mortgage 
here  is  void,  because  there  is  no  proof,  *  nor  does  it  in  any 
manner  appear,  that  the  property  mortgaged  was  delivered 
to  the  mortgagees — the  mortgage  not  being  acknowledged  and  re- 
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eorded.  7.  In  the  bill,  the  bank,  having  no  interest,  was  improperly 
made  a  party.  The  complainants,  to  sncceed,  mast  show  an  interest 
in  ail  of  them. 

They  cited  1  Eva^  FothieTj  245,  252 ;  Kaimes  iVtn.  Equity^  84 ) 
Freneh  vs.  Bank  of  Columbia^  4  Cranchj  141,  153;  Carney  vs.  Da 
Costa,  1  Esp.  Rep.  302 ;  1  ChiUy  <m  BillSj  262,  263,  {Ed.  1818;)  Broicn 
TB.  Maffeyj  15  Easty  216;  Acts  of  1729,  ch.  8,  s.  5;  and  1785,  ch.  72, 
8.11;  Darsey  vs.  Smiiksanj  6  J7.  dt  J.  64;  East  India  Company  y%. 
Hefu^man^  1  Ves.  Jr.  287 ;  Wesley  vs.  Thoniae,  ^H.&J.  28. 

Magmder,  for  the  appellees,  cited  1  Eq.  Ca.  Ah.  93,  (E)|>f.  5;  1 
Bro.  Civil  Law^  162;  Parsons  vs.  Briddock,  2  Vem.  608;  Wirw^At  vs. 
a  Alban,  11  Tes.  22;  Act  of  1804,  ch.  61,  s.  26;  Borsey  vs.  ^rnitA- 
«m,  6  J7.  <fe  J.  63,  64 ;   Wood^  vs.  ^2fcm,  ^  H.  db  J.  329. 

The  Goubt  dismissed  the  appeal,  there  being  no  proof  in  the 
record  of  the  daims  of  the  appellants.  Appeal  dismissed. 


Benson's  Lessee  vs.  Musseteb.— Jane,  1826. 

O.  being  seized  of  two  tracts  of  land  called  C.  and  W.  of  which  W.  was  the 
eldest,  devised  G.  to  F.  and  hy  a  subsequent  clause  in  his  will  directed 
that  W.  should  be  sold  for  the  payment  of  his  debts.  Under  this  direc- 
tion W.  was  sold  to  M.  The  lines  of  the  two  tracts  conflicted,  and  in  an 
ejectment  by  the  devisee  of  G.  the  junior  tract,  against  M.  to  recover 
that  part  of  G.  which  was  included  within  the  lines  of  W.  the  elder 
tract— HeZd,  that  the  plaintiff  was  not  entitled  to  recover.  That  the 
true  construction  of  the  devise  of  G.  was,  that  the  devisee  thereof  took 
only  80  much  of  that  tract  as  was  not  covered  by  the  lines  of  W.  the 
elder  tract. 

Under  a  demise  of  an  entire  tract  of  land  less  than  the  whole  may  be  recov- 
ered, but  it  must  be  an  entire,  and  not  an  undivided  interest,  (a) 

Appeal  from  Frederick  Connty  Court.  Ejectment  for  a  tract  of 
land  called  Convenience.  The  defendant,  (now  •  appellee,)  ^g^^ 
took  defence  on  warrant,  and  plots  wei*e  made.  Issue  joined  '•^•^ 
on  the  plea  of  not  guilty.  At  the  trial  the  plaintiff  gave  in  evidence 
the  plots  and  explanations,  made  on  his  part,  to  show  his  claim  and 
pretensions,  and  the  patent  for  the  tract  of  land  called  Paris,  granted 
to  John  Waters,  (son  of  John,)  on  the  4th  of  May,  1752,  for  100  acres. 
He  also  gave  in  evidence  the  patent  for  the  tract  of  land  called  Con- 
venience, located  upon  the  plots,  granted  to  Thomas  Johnson,  Jnnior, 
on  the  27th  of  July,  1765,  for  219  acres.  The  beginnings  of  both 
the  said  tracts,  as  located  apon  the  plots,  were  admitted  by  the 
defendant  to  be  truly  located.  The  plaintiff  also  gave  in  evidence 
indeed  from  Thomas  Johnson,  Junior,  the  patentee  of  Convenience, 


(a)  A^irmed  in  Magruder  vs.  Peter ^  4  G.  &  J.  331. 
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and  of  a  tract  of  land  called  The  Besurvey  on  Wild  Oat  Hill,  to 
Thomas  Neill,  for  Oonvenicnce,  containing  219  acres,  and  for  part 
of  The  Kesurvey  on  Wild  Oat  Hill,  containing  319  acres,  dated  the 
6th  of  Jnue,  1776.  Also  the  pateQt  for  The  Besurvey  on  Wild  Cat 
Hill,  as  located  upon  the  plots  by  the  defendant,  granted  to  Thomas 
Johnson,  Junior,  on  the  25th  of  March,  1765,  for  1,630  acres.  Also 
a  deed  from  Thomas  Neill,  for  Oonvenience,  and  part  of  The  Kesur- 
vey on  Wild  Cat  Hill,  which  was  conveyed  to  him  by  Thomas  John- 
son, Junior,  to  Gilbert  Falconer,  dated  the  30th  of  April,  1778.  He 
also  gave  in  evidence  the  last  will  and  testament  of  the  said  Gilbert 
Falconer,  dated  the  10th  of  July,  1779,  containing,  among  other 
devises,  the  following:  <^I  give  and  bequeath  to  my  son  Gilbert  all 
that  tract  or  parcel  of  land  known  by  the  name  of  Convenience,  lying 
and  being  in  Frederick  County,  containing  two  hundred  and  nine- 
teen acres  more  or  less,  to  him  and  his  heirs  forever.  Item. — ^It  is 
also  my  will  and  desire,  that  all  that  tract  or  parcel  of  land,  being 
part  of  a  tract  land  of  called  The  Besurvey  on  Wild  Oat  Hill,  lying 
and  being  in  Frederick  County,  containing  three  hundred  and  nine- 
teen acres  mort?  or  ess,  shall  be  sold  at  public  vendue  by  my  execa- 
tor  and  executrix,  and  the  money  arising  from  the  sale  thereof  to 
be  applied  in  discharge  of  my  just  debts,  and  the  overplus,  (if  any,) 
to  be  for  the  use  of  my  family,  in  purchasing  such  necessaries  of 
life  as  may  be  wanting  for  their  support  and  maintenance.  And 
lastly,  I  do  constitute  and  appoint  my  son  Gilbert  and  my  dear  wife, 
executor  and  executrix  of  this  *  my  last  will  and  testament.^' 
ZK%3  rj\^Q  plaintiflF  also  gave  in  evidence  that  Gilbert  Falconer,  the 
testator,  soon  after  making  the  said  last  will  and  testament,  died  with- 
out revoking  it,  and  that  after  his  death,  his  son  Gilbert  Falconer,  the 
devisee  of  Oonvenience,  executed  on  the  17th  of  September,  1779,  a 
deed  of  bargain  and  sale  to  John  Benson,  the  lessor  of  the  plaintiff, 
for  Oonvenience,  described  by  courses  and  distances,  and  containing 
219  acres,  agreeably  to  the  patent.  The  defendant  then  on  his  part 
gave  in  evidence  a  deed,  dated  the  30th  of  May,  1780,  from  Gilbert 
Falconer  and  Margery  Falconer,  the  executors  named  in  the  will  of 
Gilbert  Falconer,  the  father,  to  one  Worthington,  for  part  of  The 
Besurvey  on  Wild  Oat  Hill,  and  which  is  the  same  part  of  said  tract 
that  was  conveyed  to  Gilbert  Falconer,  the  father,  as  hereinbefore 
stated,  describing  the  same  by  courses  and  distances,  containing 
319  acres.  The  defendant  then  prayed  the  Court  to  direct  the  jury, 
that  the  plaintiff  upon  the  whole  evidence  was  not  entitled  to  re- 
cover. Which  direction  the  Court,  [Shbiveb,  A.  J.]  gave.  The 
plaintiff  excepted ;  and  the  verdict  and  judgment  being  against  him» 
he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  0.  J.,  Eable,  Stephen, 
Abcheb,  and  Dobsey,  J  J. 
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jS.  Johnson  and  GiUj  for  the  appellant,  *  cited  Huntt  vs.  Oistj  ^  .  ^ 
2  a  <£•  J.  505 ;  Hawkins  vs.  Hanson^  1  H.  db  McH.  523 ;  Buck-  -*  *  * 
OMiiTs.  Stewart^  3  H,  d:  J.  329;  Hammond  vs.  Bidgely^  5  H.  <&  J. 
245;  C^ifee  Xt«.  112  6,  (note  1;)  Ridout  vs.  Pain,  3  Aik.  493. 

faney,  for  the  appellee.  The  Besurvey  on  Wild  Cat  Hill  is  the 
eldest  tract,  and  it  is  the  last  tract  devised ;  and  the  last  clause  in  a 
vill  revokes  a  devise  of  the  same  thing  in  a  prior  clause. 

Buchanan,  G.  J.  delivered  the  opinion  of  the  Court.  It  is  ad- 
mitted hy  connsel,  that  Gilbert  Falconer,  under  whom  the  appel- 
bDt  and  appellee  both  claim,  died  seized  of  the  tract  of  land  called 
Convenience,  and  a  part' of  the  tract  of  land  called  The  Besurvey 
on  Wild  Cat  Hill ;  that  the  locations  of  the  two  tracts  of  land  con- 
flict ;  and  that  that  portion  of  land  lying  within  the  outlines  of  Con- 
venience, which  the  suit  was  brought  to  recover,  is  embraced  by  the 
oatlines  of  that  part  of  The  Besurvey  on  Wild  Cat  Hill,  of  which 
Gilbert  Falconer,  died  seized.  And  the  question  is,  whether  his  son 
and  devisee  Gilbert  Falconer,  took  under  the  devisee  to  him  of  Con- 
venience, all  the  land  lying  within  the  outlines  of  that  tract,  or  only 
80  much  as  was  not  covered  by  The  Besurvey  on  Wild  Cat  Hill,  the 
elder  tract  ? 

The  devise  of  Convenience  being  of  that  tract  by  name,  and  of 
^arse  sufficient  to  pass  all  the  lands  included  within  its  outlines,  if 
there  was  nothing  to  control  or  restrict  it  to  a  smaller  quantity,  and 
the  devise  in  relation  to  the  part  of  The  Besurvey  on  Wild  Cat  Hill, 
^hich  was  owned  by  Gilbert  Falconer,  the  testator,  being  also  by 
name,  and  the  outlines  of  that  part  of  The  Besurvey  on  Wild  Cat 
Hill  embracing  that  portion  of  land  included  within  the  outlines  of 
Convenience,  for  which  the  suit  was  brought,  it  would  follow,  that 
the  same  land  was  twice  devised;  first  to  Gilbert  Falconer,  under 
the  devise  to  him  of  Convenience ;  and  secondly,  to  be  sold  by  the 
execator  and  executrix  of  the  testator,  for  the  payment  of  his  debts, 
onder  the  devise  in  relation  to  that  part  of  The  Besurvey  on  Wild 
Cat  Hill,  of  which  he  died  seized.  And  under  a  literal  application 
•of  the  old  rule,  that  the  last  will  shall  prevail,  neither  Gilbert  ^-mfp 
Falconer,  the  devisee  of  Convenience,  nor  the  appellant,  his  -•*'* 
grantee,  would  be  entitled  to  any  part  of  the  land  so  devised  to  be 
sold  for  the  payment  of  the  debts  of  the  testator. 

Bot  considering  the  appellant,  and  the  defendant  who  was  the 
purchaser  of  all  the  land  devised  to  be  sold  for  the  payment  of  the 
testator's  debts,  as  tenants  in  common  of  that  portion  of  land  affected 
by  the  two  devises,  the  appellant  could  not  recover  in  this  action, 
the  only  count  in  the  declaration  being  on  a  demise  of  an  entirety. 
For,  though  under  a  demise  of  an  entire  tract  of  land  less  than  the 
whole  tract  may  be  recovered,  yet  on  the  authority  of  CarroU  d; 
«tAer«,  Lessee  vs.  Norwoods  Heirs,  5  H.  dk  J.  164,  under  a  declaration 
on  a  demise  of  an  entirety,  an  undivided  part  cannot  be  recovered. 
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But  without  resorting  to  this  technical  doctrine,  it  appears  to  as 
that  the  appellant  is  not  entitled  to  recover,  on  a  plain  and  fair  con- 
struction of  the  will  of  Gilbert  Falconer.    In  the  deed  to  him  from 
Thomas  Xeill,  Convenience  is  described  as  containing  ^Hwo  hundred 
and  nineteen  acres  more  or  less,"  and  the  part  conveyed  to  him  by 
the  same  deed,  of  The  Besurvej  on  Wild  Cat  Hill,  is  described  as 
containing  '^  three  hundred  and  nineteen  acres  more  or  less,"  and  in 
his  will  he  describes  the  same  lands  in  the  same  way,  probably  with- 
out knowing  that  any  of  the  lines  interfered  with  each  other;  and 
intending,  as  it  would  seem,  to  dispose  of  both  as  he  got  them,  accord- 
ing to  their  correct  locations,  whatever  they  might  respectively  be^ 
without  any  very  particular  regard  to  the  quantity  of  land  that 
either  might  contain:  but  manifesting,  by  the  use  of  the  words 
'^  more  or  less,"  in  designating  the  quantity,  the  supposition  that 
they  might  not  contain  the  number  of  acres  stated,  and  leaving 
those  interested  to  take  whatever  they  might  respectively  contain, 
according  to  their  proper  relative  locations;  without  intending  to 
direct  that  either  of  them  should  be  held,  according  to  the  courses 
and  distances  expressed  in  the  grant,  but  that  both  should  pass, 
according  to  the  legal  operation  and  effect  of  the  respective  grants. 
And  the  grant  of  Convenience,  being  the  junior  grant,  the  location 
of  that  tract  of  land  is  controlled  by  the  true  original  location  of 
The  Eesurvey  on  Wild  Cat  Hill,  the  elder  tract,  and  by  operation 
^  of  law  *  restricted  to  contain  only  so  much  land  as  lies  clear 
'••'•'  of  the  lines  of  The  Eesurvey  on  Wild  Cat  Hill,  and  passed  to 
the  devisee  Gilbert  Falconer,  snbject  to  that  restriction.    For  it 
cannot  well  be  supposed,  that  if  the  testator  had  intended  to  give  to 
the  devisee  of  Convenience  all  the  land  embraced  by  the  outlines  of 
that  tract,  no  matter  how  they  might  interfere  with  the  lines  of  The 
Eesurvey  on  Wild  Cat  Hill,  that  he  would  immediately  after,  in  the 
same  will,  and  in  the  very  next  clause,  have  made  the  unrestricted 
devise  he  did  in  relation  to  his  part  of  the  latter  tract. 

Judgment  affirmed. 


Babgeb  et  ux.  Ex'x  of  Athey  vs.  Collins. — June,  1826. 

In  an  action  of  assumpeit  for  work  and  labor  done,  and  materials  found, 
where  the  plaintiff  gave  in  evidence  a  written  settlement  between  plain- 
tiff and  defendant,  acknowledging  a  balance  due  by  defendant,  it  is 
competent  for  the  defendant  to  show  that  the  items  in  the  settlement  are 
partnership  claims  due  plaintiff  and  another. 

An  account  stated  is  not  conclusive  on  the  parties  to  it,  but  may  by  either 
party  be  modified  by  other  evidence. 

Where  a  debt  is  due  a  partnership  which  is  afterwards  dissolved,  and  the 
debt  is  assigned  to  one  of  the  partners,  it  is  competent  for  such  partner 
to  sustain  an  action  for  it  in  his  own  name,  by  proving  that  the  debtor, 
with  a  knowledge  of  such  assignment,  promised,  to  pay  it  to  him;  and 
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such  a  promiee  may  be  implied  from  the  acts  of  the  debtor,  as  well  as 
expressly  proved,  (a) 

Hie  mere  filing  an  account  in  bar  is  no  evidence  of  the  truth  of  the  account. 

If  the  plaintiff  shows  himself  entitled  to  recover  any  sum,  which  with  inte- 
rest amounts  to  a  sum  within  the  jurisdiction  of  the  Court,  it  is  error 
for  the  inferior  Court  to  direct  the  jury  generally  that  he  is  not  entitled 
to  recover. 

Appeal  from  Baltimore  County  Court.  Assumpsit  1.  For  work 
and  labor,  and  materials  found.  2.  Quantum  meruit  for  work  and 
labor,  and  for  materials  found,  &c.  3.  For  money  laid  out  and  ex- 
pended, lent  and  advanced.  And  4.  An  insimul  computassent,  &c. 
The  defendant,  (now  appellee,)  pleaded  non  assumpsitj  and  issue  was 
joined.  The  defendant  also  gave  notice  of  a  set  off  for  money  lent 
and  advanced  to,  and  paid,  laid  out  and  expended  for,  the  p]aintifi''s 
testator  in  his  life-time,  &c.  At  the  trial  the  plaintiffs,  (the  appel- 
lants,) offered  in  evidence  the  following  paper,  to  show  that  the  de- 
fendant was  indebted*  in  the  amount  therein  mentioned:  Ai>f 
''Settlement  of  accounts  this  1st  day  of  March,  1820,  with  '^^^ 
Walter  F.  Athey  for  bricks  and  brick  work,  and  I  do  hereby  acknow- 
ledge the  following  balance  to  be  correct : 
Balance  on  Mr.  Higginbothom's  house,  on  Franklin  street...)    10  00 

Balance  on  six  buildings.  North  Charles  street 964  01 

On  my  account 39  61 


$1,013  62 
Balance  of  one  thousand  thirteen  dollars  and  sixty-two  cents. 

Jas.  W.  Collins." 
The  defendant  then  offered  evidence  of  his  having  paid  for  the  use 
of  Walter  F.  Athey  the  following  sums,  viz.  $20,  $30  and  $145,  by 
filing  his  account  in  bar.  And  further  offered  evidence  to  show,  that 
Deter  Barger  and  the  said  Walter  F.  Athey,  were  copartners  in  the 
bricklaying  business,  and  did  the  work  as  bricklayers  on  the  six 
bnildings  in  Charles  street;  and  that  Athey,  and  a  certain  George 
Shoemaker,  were  copartners  as  brick-makers,  and  furnished  the 
bricks  to  the  defendant  for  the  said  six  buildings  mentioned  in  the 
meniorandum  offered  in  evidence  by  the  plaintiffs,  and  that  the  work 
was  done  by  Athey  and  Barger,  and  the  bricks  furnished  by  the 
said  Athey  and  Shoemaker,  in  the  year  1818,  or  1819 ;  and  produced 
the  following  ac^counts,  which  were  in  the  possession  of  the  defend- 
ant, and  are  in  the  hand- writing  of  Athey,  viz  : 


(a)  Approved  in  Stewart  vs.  Rogers^  19  Md.  115.    See  Allstan  vs.  Contee^  4 
H.  &  J.  284,  note;  Rev.  Code,  Art.  64,  sec.  41. 
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"Mr.  James  W.  Gollins,  and  others,  for  six  hoases  in  North  Charles 

street,  to  Geo.  Shoemaker  &  Co. 

1819,  April  21.    To  1,600  paving  brick  at  $11  per  th 9  16  50 

To  6,500  front  brick  at  $15  per  th 97  50 

August  16.    To  69,000  common  brick  at  *8  per  th 472  OO 

To  17,935  paving  brick  at  $9.50  per  th . . . .  170  38 

$756  38 
To  W.  F.  Athey  (fc  J).  Barger. 

To  laying  6,400  bricks  at  $3.50  per  m $224  00 

August  16.    To  paving  505  yards  back  and  front,  at  50 

cents  per  yd 75  75 

To"&c.  &c 13  00 

$312  76 

•  "Cr.    By  cash $128  60 

^**  By,  &c.  &c 14  33J 

$142  83^ 

$169  92^ 
To  4  bushels  lime,  &c 1  60 

$171  52^ 

Mr.  James  W.  Collins,  and  others,  for  six  houses  in  North  Charles 

street,  to  Geo.  Shoemaker  &  Co. 

1818,  Sept.    To  348,500  bricks  at  $8  per  th $2,788  00 

To  "  &c.  &c 513  20 

$3,301  20 
«  Cr.    By  "  &c.  &c 2,535  20 

$    766  00 
"  To  W.  F.  Athey  i&  D.  Barger. 

To  laying  379,000  bricks  at  $3.50  per  th $1,326  50 

To"&c.  &c 108  75 

$1,4.35  25 
**  Ci".     By  "  &c 3  00 

$1,432  25 
766  00 

"  Balance $2,198  25 

Turner  Morehead's  bill,  &c 275  75 

$1,922  50^' 
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To  the  prodnction  of  this  evideDce,  so  offered  by  the  defendant, 
the  plaintiffs  objected;  bat  the  Court  overruled  the  objection,  and 
permitted  the  evidence  to  go  to  the  jury.  The  plaintiffs  then  offered 
to  prove,  that  the  partnership  which  had  existed  between  Athey  and 
Shoemaker  was  dissolved  in  Novemt>er  or  December,  1819,  and  that 
Shoemaker  then  assigned,  for  a  valuable  consideration,  all  his  in- 
terest in  said  concern,  and  all  debts  due  said  copartnership,  to  Athey. 
Aod  also  offered  to  prove,  by  the  prodnction  of  the  memorandum 
first  above  written,  that  at  the  time  the  defendant  signed  the  said 
paper,  he  had  notice  of  such  dissolution  and  assignment.  Which 
evidence  the  Court,  on  motion  of  the  defendant,  refused  to  permit 
the  •  plaintiff  to  offer  to  the  jury.  The  defendant  then  moved  ^  i  a 
the  Court  to  direct  the  jury,  that  the  plaintiffs  were  not  enti-  '**  '* 
tied  to  recover.  Which  direction  the  Court,  (Hanson,  A.  J. )  accord- 
ioglj  gave.  To  these  opinions  and  directions  the  plaintiffs  excepted ; 
and  the  verdict  and  judgment  being  against  them,  they  appealed  to 
this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Maetin, 
Stephen,  Abcheb,  and  Dobsey,  JJ.  , 

&  J.  Donatdsofij  for  the  appellants,  cited  Owen  vs.  Oooch^  2  Esp. 
Bep.  567 ;  Hanson  vs.  RoherdeaVj  Peake^s  N.  P,  Cases^  120 ;  Hardacre 
vs.  Stewart,  6  Esp.  103 ;  Thomas  vs.  Bishop,  2  Stra.  955 ;  Welsh  vs. 
MandemUe,  1  Wheat  235 ;  Andrew  vs.  Bleeker,  1  Johns.  Cas.  411 ;  War- 
den vs.  Eden,  2  Johns.  Cas.  121,  258 ;  lAttle field  vs.  Story,  3  Johns.  425 ; 
Master  vs.  Miller,  4  T.  R.  340,  per  Buller,  J.  Morrowjh  vs.  Comyns, 
1  Wils.  211 ;  Fenner  vs.  Meares,  2  W.  Elk.  1269;  Innes  vs.  Dunlop,  8 
T.  i?.  595 ;  Banjul  vs.  Leigh,  lb.  571 ;  Scott  vs.  Lancaster,  3  H.  cf:  J. 
441;  Allstan  vs.  Contee,  4  H.  &  J.  351;  Oble  vs.  Bittlesfield,  1  Vent. 
153;  Suretees  vs.  Hubbard,  4  Esp.  203;  Howell  vs.  Afac  Jrers,  4  T.  R. 
«90;  Onion  vs.  Paul,  1  H.  &  •J.  114;  Peake's  Evid.  {Norris' 
Ed.)  394,  cites  Moore  et  al.  vs.  Hillin,  {MS.)  1  Com.  on  Cont.  -•*  • 
327;  Holmes  vs.  DWamp,  1  Johns.  34;  Israel  vs.  Douglas,  1  H,  Elk. 
239 ;  Peacock  vs.  Harris,  10  East,  104. 

Williams,  (District  Attorney  of  U.  S.)  for  the  appellee.  Can  one 
partner  bring  an  action  in  his  own  name  where  there  is  another 
partner  alive  t  There  wa«  no  evidence  offered  of  a  dissolution  of 
the  partnership  between  Athey  and  Barger,  nor  was  any  assignment 
by  the  latter  to  the  former  proved,  or  offered  to  be  proved.  The 
evidence  then  was  properly  rejected  by  the  Court.  The  two  points 
a-s  to  the  admissibility  of  evidence,  are  involved  in  the  other  two 
questions  in  the  case,  for  it  is  with  reference  to  the  object  for  which 
the  evidence  was  offered  that  its  admissibility  comes  in  question. 
Even  if  the  Judge  below  did  err  in  the  generality  of  his  expressions, 
yet  it  is  no  cause  for  reversal,  when  the  final  results  must  be  the 
«ame.  Brazier  vs.  Clap,  6  Mass.  Rep.  10;  Stnrkie^s  Evid.  i'SS;  Law 
v«.  King,  1  Saund.  80,  {note  1.)  and  Cooke  vs.  Sayir,  2  Burr.  749. 
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1.  The  appellants  were  not  entitled  to  recover,  because  the  ap- 
pellee was  only  an  agent  for  six  buildings  on  Charles  street,  and  was 
known  by  the  other  parties  to  be  such.  2  Livermore^  245 ;  Otcen  vs. 
Qooch,  2  Esp.  567 ;  MWanough  vs.  Templemany  1  H.  dtJ,  156 ;  Mauri 
vs.  Heffeman^  13  Johns,  Rep.  56;  Pothier  on  Oblig.  No.  448,  449. 
Even  if  the  vendor  does  not  at  the  time  know  who  the  purchaser  is, 
if  he  afterwards  knows  it,  he  may  then  elect  to  charge  the  principal^ 
which  lets  oflF  the  agent.    Arch.  Dig.  67 ;  3  Starkie^s  JEiid.  1620, 

2.  All  joint  contractors  must  be  united.  Here  Athey  had  a  part- 
ner in  furnishing  the  bricks,  who  was  Shoemaker;  and  a  partner  in 
laying  the  bricks,  who  was  Barger;  of  course  he  cannot  bring  suit 
in  his  name  alone — all  must  join.  1  Chitty^s  Plead.  6,  7 ;  1  Sawid. 
153,  291 ;  2  Wheatan's  Selw.  186 ;  Arch.  Dig.  55,  58 ;  Lloyd  vs.  Arch- 
hotcle,  2  Taunt.  324;  Teed  vs.  Elworthy^  14  JEast^  210;  Quidon  vs. 
9 1  fi  Robsonj  2  Campb.  *  302 ;  Scott  vs.  Oodunn^  1  Bos.  <fe  PulL  67 ; 
'^  *  ^  Bob  vs.  Hatseyj  16  Johns.  Rep.  34 ;  Leveck  vs.  Shaftoe,  2  Esp. 
Rep.  468.  But  if  one  of  the  partners  is  dead,  then  the  survivor  may 
bring  the  suit  in  his  name,  without  naming  his  partner.  Ditchbum 
vs.  Spracklinj  5  Esp.  31;  Holmes  vs.  TTGampy  IJohns.  34;  3  Stxirkie*s 
Evid.  1069.  A  promise  to  one  partner  to  pay  a  partnership  debt*, 
must  be  understood  to  be  a  promise  to  him  as  partner,  and  for  the 
partnership ;  otherwise  it  would  be  a  nudum  pecctum^  no  considera- 
tion having  passed  from  the  promisee  in  his  individual  character. 
With  respect  to  a  surviving  partner,  it  is  different.  But  the  state- 
ment of  the  account  does  not  purport  anything  like  what  is  pre- 
tended, either  as  to  the  appellee's  promise  to  pay  as  principal,  or  to 
his  knowledge  of  the  dissolution  of  the  partnerships  and  assign- 
ments, &c.  1.  There  is  no  evidence  of  the  assignments,  especially 
of  Barger's  account.  2.  There  cannot  be  a  legal  assignment  of  ch4>ses 
in  action.    3.  And  most  conclusively  so  as  to  joint  partners. 

MoalCj  in  reply,  insisted  that  making  the  promise  to  Athey  was 
presumptive  evidence  that  the  other  persons,  Barger  and  Shoe- 
maker, were  paid  their  proportions.  Bunn  vs.  Morris.  3  Caine^s  Rep. 
54.  Here  the  defendant,  with  the  consent  of  the  other  persons,  has 
consented  to  make  himself  a  debtor  to  Athey. 

DoBSEY,  J.  delivered  the  opinion  of  the  Court.  The  plaintiflFs 
having  produced  in  evidence  the  written  settlement,  made  between 
Walter  F.  Athey  and  James  W.  Collins,  this  Court  think  it  was 
competent  for  the  delendant  to  show,  that  the  items  in  the  settle- 
ment were  partnership  claims  due  by  Collins  to  Athey  and  Barger, 
and  to  Shoemaker  and  Athey,  and  that  the  testimony  offered  by  the 
defendant  is  admissible  for  that  purpose.  An  account  stated  is  not 
conclusive  upon  the  parties  who  made  it,  but  may,  by  either  of  them, 
be  contradicted,  modified  or  explained,  by  other  testimony  than  is 
afforded  by  the  settlement  itself.  The  defendant  is  at  liberty  to 
prove,  that  although  upon  its  face  it  purports  to  contain  debts  due  to 
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Athey  alone,  yet  that  in  truth  and  in  fact,  it  was  intended  as  a 
liqaidation  of  the  partnership  claims  of  Athey  and  •  Barger,  ^^^ 
and  Shoemaker  and  Athey,  made  by  one  partner,  as  the  agent  '•*«^ 
and  for  the  benefit  of  all ;  and  in  a  suit,  in  the  name  of  the  firm,  the 
settlement,  with  such  explanatory  proof,  might  be  given  in  evidence^ 
to  support  an  inaimul  compuiassefit    It  hence  follows,  that  the  testi- 
mony offered  by  the  defendant  was  competent,  jis  showing  that  this 
action  could  not  be  supported  for  the  want  of  proper  parties  plaintiffs. 
The  Court  below  were  therefore  right  in  overruling  the  plaintiffs^ 
objection.    But  we   think  they  erred  in  refusing  to   permit  the 
plaintiffs^  testimony  to  go  to  the  jury  for  the  purpose  for  which  it 
vas  offered.    There  is  some  difficulty  in  conjecturing  upon  what 
gronnd  their  refusal  was  made.    It  cannot  be  denied  that  the  facts 
offered  in  proof  by   the  plaintiffs,  raise  some  presumption  of  the 
existence  of  that  which  they  wished  the  jury  to  find  from  them.    If 
80,  the  jury,  and  not  the  Court,  are  the  judges  of  the  weight  and 
credit  of  the  evidence  offered,  and  the  inferences  of  fact  fairly  de- 
dncible  from  it.    The  materiality  of  the  testimony  sure!}'  must  be 
admitted,  should  the  jury  find  from  it  that  knowledge  in  the  de- 
fendant, which  it  is  offered  to  prove.    A  foundation  would  thereby 
have  been  laid  by  the  plaintiffs,  if  they  could  have  done  so,  to  prove 
an  express  promise  to  pay  by  the  defendant.    If  such  proof  were 
offered, — that  the  plaintiffs  could  recover  iu  this  action  the  amount 
of  the  debt  due  from  the  defendant  to  Shoemaker  and  Athey,  it  is 
unnecessary  to  show  by  reference  to  authorities.    But  we  do  not 
think  that  it  would  be  incumbent  on  the  plaintiffs  to  prove  an  ex- 
press promise  to  pay.    If  the  defendant,  knowing  of  the  dissolution 
of  the  partnei-ship  of  Shoemaker  and  Athey,  and  the  assignment  of 
the  partnership  claims  to  Athey,  accounted  with  him,  as  proved  by 
the  settlement  exhibited  on  the  trial,  Athey  might  have  sued  in  his 
own  name,  in  the  same  manner,  as  if  there  had  been   an  express 
promise  to  pay ;  and  under  the  insimul  computasHent  might  have  re- 
covered whatever  amount  he  could  have  shown  was  allowed  him  in 
the  settlement,  as  a  debt  due  to  Shoemaker  and  Atliey.    That  an 
express  promise  to  pay  is  not  absolutely  necessary  to^  entitle  the 
assignee  of  a  chose  in  action  to  a  suit  in  his  own  name — Vide  Suttees 
^.  Hubbardy  4    Esp.  Rep.  203;  Moore  iSb  another  vs.    Hill^  Norris^ 
ftafce,  394;  and  Peacock  vs.  Harris^  10  Eastj  104. 

•We  think  the  County  Court  erred  also  in  their  opinion  on  ^^^ 
the  defendant's  prayer  that  the  plaintiffs  were  not  entitled  to  '^-^W 
recover.  The  only  item  in  the  settlement,  the  recovery  of  which  the 
defendant  attempted  to  resist  on  the  ground  of  its  being  a  partner- 
^ip  claim,  was  the '' bnlance  due  on  six  buildings.  North  Charles 
rtreet.'^  As  a  bar  to  the  recovery  of  the  other  two  items  of  $10,  and 
139.61,  the  defendant  ha«  offered  no  testimony.  These  sums,  with 
the  interest  thereon,  which  the  jury  were  authorized  to  allow,  would 
We  sustained  the  jurisdiction  of  the  Court,  and  might  have  been 
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recovered  in  this  action.  It  is  true  the  bill  of  exceptions  states  that 
**  the  defendant  offered  evidence  of  his  having  paid,  for  the  use  of 
Walter  F.  A  they,  the  following  sums  of  money,  viz.  $20,  $30,  and 
$145,  by  filing  his  aeconnt  in  bar."  But  surely  the  mere  filing  of  an 
account  in  bar  is  not  such  proof  of  the  charges  it  contains  as  would 
warrant  the  Court  in  withdrawing  the  finding  of  the  facts  from  the 
jury,  and  recognizing  the  set-off'  as  a  bar  to  the  plaintiffs'  right  to 
recover.  Nay,  the  mere  circumstance  of  the  Court's  submitting  it  to 
the  jury,  to  say  whether  the  account  in  bar  should  be  allowed  as  a 
set-off  to  the  plaintiffs'  claim,  in  the  absence  of  all  proof  to  support 
it,  would  be  error,  for  which  their  judgment  would  be  reversed. 

We  concur  with  the  County  Court  in  their  first  opinion,  and  dissent 
from  their  second  and  third  opinions,  as  stated  in  the  bill  of  excep> 
tions,  and  therefore  reverse  their  judgment,  and  award  3,  procedendo. 

Judgment  reversedj  i&c. 


Dallam  vb.  Dallam's  Lessee.— June,  1826. 

A  fee  simple,  or  other  less  estate,  may  be  limited  over  after  a  fee  by  way  of 
executory  devise;  but  a  remainder  cannot  be  limited  after  a  fee. 

An  executory  devise,  unlike  a  remainder,  needs  no  particular  estate  to  sap- 
port  it.  But  no  limitation  can  be  good  as  an  executory  devise,  unless  it 
be  on  a  contingency  that  must  happen,  if  at  all,  within  a  life  or  lives  in 
being,  and  twenty -one  years  and  a  fraction  of  a  year  afterwards,  (a) 

A  devise  to  one  and  his  heirs,  with  a  limitation  over  upon  his  dying  without 
issue,  means  an  indefinite  failure  of  issue,  unless  a  contrary  intentiooi 
appear.  In  such  case  the  contingency  being  too  remote  to  support  an. 
executory  devise,  the  first  devisee  takes  an  estate  tail,  and  the  limita- 
tion over  is  a  contingent  remainder  exi)ectant  on  the  preceding  particu- 
lar estate.  (6) 

When  thb  dying  without  issue  is  restricted  to  some  event  which  must  occur 
within  the  time  allowed  for  the  happening  of  a  contingency,  the  first 


(a)  Approved  in  Newton  vs.  OriffltK  1  H.  &  G.  114;  Biscoe  vs.  Biacoey  6  Q. 
&  J.  235;  Bamum  vs.  Bamum,  26  Md.  171.  See  WaUia  vs.  Woodland,  33 
Md.  106. 

{b)  Cited  in  Newton  vs.  Griffith,  1  H.  &  G.  114;  Watkins  vs.  Sears,  8  Gill, 
492;  Torrance  vs.  Torrance,  4  Md.  25.  In  Watkins  vs.  Sears,  it  was  held  that 
where  there  was  a  devise  of  an  estate  in  fee,  with  a  limitation  over  upon 
a  dying  without  ispue,  it  was  formerly  converted  into  an  estate  tail,  and  the 
limitation  over  operated  hy  way  of  remainder,  hut  that  the  Statute  to 
Direct  Descents,  vAct  of  1786,  c.  45,)  converted  that  estate  tail  into  an  estate 
in  fee.  See  Chew  vs.  Weems,  1  H.  &  McH.  265,  note ;  Wallis  vs.  Woodland^ 
32  Md.  107.  But  now,  under  Rev.  Code,  Art.  49,  sec.  9,  a  devise  with  a  limi- 
tation over  after  a  failure  of  issue,  is  construed  to  mean  a  want  or  failure  of 
issue  in  the  life-time,  or  at  the  time  of  the  death,  of  such  person,  and  not  an 
indefinite  failure  of  issue,  unless  a  contrary  intention  shall  appear.  The 
effect  of  this  provision  is  to  save  the  limitation  over,  and  such  a  devise  now 
creates  in  the  first  devisee  a  fee,  defeasible  upon  his  dying  without  issue 
living  at  the  time  of  his  death.    Mason  vs.  Johnson,  47  Md.  356. 
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devisee  takes  a  fee  simple  defeasible,  and  the  limitation  oyer  is  void  as  a 
remainder,  but  good  as  an  executory  devise,  (a) 
M.  by  will  devised  to  ^^R.  &  J.  and  to  their  heirs  and  assigns,  forever,  as 
tenants  iD  common,  equally  to  be  divided  between  them,  all  that  tract 
of  land  called  P.  F.;  but  if  either  of  them  dies  before  the  age  of  21 
years,  and  without  issue,  then  I  will  that  one  equal  half  part  of  the  said 
land  be  held  and  enjoyed  by  G.  his  heirs  and  assigns,  forever;  and  in 
case  the  said  R.  &  J.  should  both  die  before  the  age  of  21  years  as  afore- 
said, and  without  issue,  then  I  give  and  devise  the  whole  of  P.  F.  to  the 
aforesaid  G.  his  heirs  and  assigns,  forever." — Held,  that  R.  &  J.  took, 
under  this  devise,  an  estate  in  fee  in  the  land  devised,  defeasible  upon 
their  dying  before  the  age  of  21,  and  without  issue,  and  to  become  abso- 
lute either  on  their  reaching  that  age,  or  dying  under  that  age,  leaving 
issue,  (b) 

*  A  limitation  over  on  a  dying  without  issue  generally,  when  applied  a  a  ^ 
to  real  estate,  means  an  indefinite  failure  of  issue;  though  it  is  ^^^1 
otherwise  in  bequests  of  personal  property,  (c) 

In  order  to  effectuate  the  intention  of  the  testator,  the  word  or^  will  be  con- 
strued and,  or  and^  or.  (d) 

Appeal  from  Harford  County  Court.  Ejectment  for  a  tract  of 
land  called  Palmer's  Forest.  Plea,  not  guilty,  and  issue.  A  verdict 
was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  a 
caae  stated,  (which  is  set  out  in  the  opinion  delivered  by  this  Court,) 
and  which  raised  the  question  as  to  what  estate  Josias  Dallam  took 
nnder  this  devise  in  the  will  of  Francis  Middlemore,  dated  the  lltb 
of  Angnst,  1755.  <<  I  give  and  devise  unto  the  aforesaid  Richard 
Dallam  and  Josias  Dallam,  and  to  their  heirs  and  assigns  forever,  as 
tenants  in  common,  equally  to  be  divided  between  them,  all  that 
tract  of  land  called  Palmer's  Forest,  lying  on  the  west  side  of  Swan 
Creek ;  but  if  either  of  them  dies  before  the  age  of  twenty-one  years, 
and  without  issue,  then  I  will  that  one  equal  half  part  of  the  said 
land  be  held  and  enjoyed  by  Gouldsmith  Garretson,  (son  of  George 
and  Martha  Garretson,)  his  heirs  and  assigns,  forever,  to  whom  I 
give  and  devise  the  same  accordingly.  And  in  case  the  said  Eichard 
Dallam  and  Josias  Dallam  should  both  die  before  the  age  of  twenty- 
one  years  as  aforesaid,  and  without  issue,  then  I  give  and  devise  the 
whole  of  Palmer's  Forest  to  the  aforesaid  Gouldsmith  Garretson,  his 
heirs  and  assigns,  forever."  The  County  Court,  [Wabd,  A.  J.]  was 
of  opinion,  that  Josias  Dallam  took  only  an  estate  tail  under  this  de- 


(a)  See  Raborg  vs.  Hammond,  2  H.  &  G.  58;  HiUeary  vs.  HUledry,  26  Md. 
274;  Woollen  vs.  FVick,  38  Md.  488. 

(6)  Affirmed  in  Watkins  vs.  Sears,  8  Gill,  496;  Hilleary  vs.  HUleary,  26  Md. 
288;  Woollen  vs.  Prick,  88  Md.  444. 

(c)  Cited  m  Btuid  vs.  State^  22  Md.  56,  and  Oable  vs.  Elleiider,  58  Md.  815. 
Examined  and  explained,  as  to  limitations  over  of  personal  property  in 
Eddm  vs.  Middletan,  9  Gill,  165. 

(d)  Affirmed  in  Watkins  vs.  Sears,  3  Gill,  496,  and  Woollen  vs.  Frick,  88 
Md.  444.    Cf.  Carpenter  vs.  Boulden,  48  Md.  129. 
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vise,  and  gave  judgment  for  the  plaintiff.    From  that  judgment  the 
defendant  appealed  to  this  Court. 

The  cause  was  argued  at  the  last  Jane  Term  before  Buohai^an, 
O.  J.,  Eable,  Stephen,  and  Dorset,  JJ. 

R.  Johrisonj  for  the  appellant,  contended,  that  by  the  true  con- 
strnction  of  the  devise  in  question,  Josias  Dallam  took  a  fee  simple 
interest,  descendible,  on  his  death  in  1820,  to  his  children  equally. 
Bamitz  vs.  Cmey^  7  Cranch.  456,  468,  469 ;  Brogden  vs.  Walker^  2  H, 
iSc  J.  285;  Todd  vs.  PraU^  1  jff.  <fc  J.  •  465 ;  Hatier  vs.  Sheetz, 
^^^  2  Binnepj  532;  Barker  vs.  Sureiees,  2  Sira.  Il75'y  Farmming- 
ham  vs.  Brandj  1   Wils.  140;  Thrustout  vs.  Denny^  lb.  270. 

Mitchell^  for  the  appellee.  The  parties  in  this  case  are  two  sons  of 
Josias  Dallam — William  M.  Dallam,  the  eldest,  and  heir  in  tail,  if 
Josias  Dallam  took  an  estate  tail  under  Mrs.  Middlemore's  will. 
There  are  five  classes  of  gifts  in  the  will  to  Josias  Dallam,  who  ap- 
pears to  be  the  first  object  of  bounty  of  the  testatrix,  and  after  his 
death,  his  issue,  and  after  his  issue  spent,  then  Gouldsmith  Garret- 
son  in  preference  to  the  collateral  heirs-at-law.  All  the  devisees  and 
legatees,  from  the  face  of  the  will,  are  evidently  nephews  and  neices 
of  the  testatrix.     Who  her  heir-at-law  was  does  not  appear. 

1.  This  is  a  good  remainder,  created  at  the  same  time  with  the 
particular  estate  tail,  and  by  the  same  instrument.  The  remainder- 
man was  in  esse^  in  whom  it  could  vest,  and  to  take  efi'ect  eo  ingtauU 
the  particular  estate,  determined  by  failure  of  issue  of  the  first  de- 
visee in  tail.  !No  fee  was  limited  on  a  fee ;  for  the  first  limitation  was 
reduced  to  an  estate  tail  by  use  of  the  subsequent  word  issue. 
Where  a  devise  over  can  be  upheld  as  a  remainder,  it  shall  never  be 
construed  an  executory  devise.  2  Feame^  210,  211,  2,  3,  4;  3  Cam. 
Dig.  tit  Devise,  (N.  15,  16,  17,)  448,450;  Tenny  vs.  Agar,  12  Fast, 
263,  264;  Purefoy  vs.  Rogers,  2  Saund.  388;  Pluvkett  vs.  Holmes, 
Sir  T.  Ra^ym.  29 ;  Doe  vs.  Morgan,  3  T.  R.  763.  Remainders  tend 
less  to  perpetuity  than  executory  devises,  and  in  this  country  em- 
phatically ought  to  be  preferred,  as  those  may  be  barred  by  fine,  &c. 
but  executory  devises  cannot.  The  Legislature  of  this  State,  by 
abolishing  estates  tail,  did  not  intend  to  favor  exex^utory  devises, 
which  tend  to  perpetuities  more  strongly.  It  is  said  in  Fortescue, 
that  executory  devises  began  soon  after  the  Stat.  29  Hen.  YII.  Id 
Strange,  130,  that  they  began  in  the  time  of  Elizabeth.  In  Porter  vs. 
Bradley,  3  T.  R.  146,  by  Lord  Kenyou,  that  they  began  in  the  time 
of  Charles  I ;  yet  Lord  Kenyon  in  that  case  calls  Pells  vs.  Broicn, 
which  was  decided  in  the  time  of  James  I,  the  magna  charta  of  this 
branch  of  the  law. 

2.  The  intent  of  the  test<ator  is  the  pole-star  to  guide  Courts  in  the 
construction  of  a  will.  Hence  it  is  an  universal  rule,  subject  to  no  ex- 
ception— wherever  an  estate  is  devised  for  life  or  in  fee,  and  an 
estate  over  is  limited  after  dying  without  issue,  or  without  heirs  of 
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the  body,  &c.  of  the  first  taker,  the  first  devise  is  modified  and  ex- 
plained by  the  subsequent  words,  and  is  either  enlarged  in  the  first 
iD8tan(;e,  or  restrained  in  the  latter,  to  an  estate  tail.  Porter  vs. 
Bradk^y  3T.B.143;  3  Cam.  Dig.  428 ;  6  Cruisers  Dig.  269,  270,  and 
cases  there  cited.  Price  vs.  Hunttj  Pollexf.  645 ;  Cloche's  Case^  Dyer^ 
330  h;  Doe  vs.  Rivers^  7  T.  R.  272 ;  Forth  vs.  Chapman,  1  P.  Wms. 
663;  Hawley  vs.  Northampton^  8  Ma^s.  Rep.  43;  2  FeamCy  182; 
Brown  vs.  Jervas,  Cro.  Jac.  290;  6  Cruise^  270,  «.  8. 

3.  Other  conditions,  annexed  to  the  dying  without  issue,  do  not 
restrain  the  legal  import  of  these  words  as  to  the  quantity  of  estate 
of  the  first  taker ;  but  the  word  issue  is  still  explanatory  *  and  ^^^m 
restrictive  of  the  word  heirs,  as  to  the  line  of  heirs  intended,  *'*^ 
and  will  modify  the  first  devise  in  fee,  and  reduce  it  to  one  in  tail, 
although  this  contingency  may  have  any  other  added  to  it  to  limit  and 
control  the  period  when  the  devise  over  is  to  take  effect,  or  to  be  de- 
feated. Jackson  vs.  BillingeTj  18  Johns.  369 ;  Wilson  vs.  Dyson,  Sir  T. 
EafHi.  425 ;  3  Com.  Dig.  428 ;  Clache^s  Case^  Dyer,  331  a;  SotUle  vs.  Oer- 
tardy  Cro.  Eliz.  525;  Uilliard  vs.  Jennings^  Cro.  Jac.  415;  Roose- 
fdl  vs.  Thurman,  1  Johns.  Cha.  Rep.  227,  228 ;  Crnger  vs.  Heyward, 
2  Desanss.  112;  Chadock  vs.  Cowley,  Cro.  Jac.  695;  Pollexf.  487; 
6  Cruise,  270;  CoUinson  vs.  Wright,  1  Siderf.  148;  4  Bac.  Ab.  251, 
294;  2  Feame,  390. 

4.  The  will  must  in  all  cases  be  construed  according  to  its  pros- 
pective import,  and  with  reference  to  all  possible  contingencies  in 
futwro.  It  must  speak  iVom  the  creation  of  the  estate,  and  is  never 
to  be  modified  or  varied  in  its  construction  by  subsequent  events  and 
accidents.  Ooodman  vs.  Ooodright,  2  Burr.  878,  per  Ld.  Mansfield ; 
6  Cruise,  Dig.  449;  2  Feame,  159, 160;  3  Com.  Dig.  tit.  Devise,  450; 
Samite  •vs.  Cetsey,  7  Cranch,  426;  Hauer  vs.  Sheetz,  2  Bin-  g^-^_ 
ne^,  532.  **^ 

5.  Where  the  devise  over  is  made  to  depend  upon  two  or  more 
eontingencies,  whether  these  are  connected  by  the  copulative  (and,) 
or  disjoined  by  the  disjunctive  (or,)  all  the  contingencies  must 
happen — all  must  concur  to  give  effect  to  the  devise  over.  If  either 
fails  to  happen,  the  devise  over  is  defeated.  Thus  in  this  case,  if  the 
first  devise  attains  full  age,  the  limitation  over  is  defeated,  although 
he  should  die  without  issue.  So  if  he  leave  issue,  though  he  should 
die  under  21,  it  is  sufficient  to  defeat  the  contingency  over,  and  the 
first  devisee  leaves  an  absolute  estate  tail  to  his  issue,  which  fails 
only  on  general  failure  of  issue,  and  then  the  estate  reverts  to  the 
heir-at-law  of  the  devisor.  Wright  vs.  Kemp,  3  T.  R.  472 ;  Fairfield 
vs.  Morgan,  5  Bos.  db  Pidl.  38;  Doe  vs.  Jessep,  12  Fast,  288;  Hauer 
vs.  Sheets,  2  Binney^s  Rep.  545,  per  Tilghman,  C.  J.  And  the  Courts 
will  construe  the  particles  or  and  and,  one  for  the  other  alternately, 
so  as  to  carry  this  rule  into  effect  in  favor  of  the  issue  of  the  first 
devisee,  and  to  prevent  his  disinherison  by  a  literal  interpretation  of 
the  devise.    Fairfield  vs.  Morgan,  5  Bos.  &  Pull.  38.    If  both  must 
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concur,  and  one  of  these  is  too  remote,  or  can  possibly  in  any  fatare 
state  of  things  be  too  remote,  the  limitation  over  cannot  take  effect 
as  an  executory  devise ;  and  in  such  case  it  must  either  fall  altogether, 
or  must  be  construed  a  remainder,  it  the  particular  preceding  estate 
be  sufficient  to  support  it  as  a  remainder.  He  also  referred  to  Long 
vs.  Blackallj  7  T.  R.  98 ;  Ooodtitle  vs.  Wood,  lb.  99 ;  1  Bargrave  L.  T. 
518;  Roe  vs.  Jeffrey,  7  T.  R.  691;  Pells  vs.  Brown,  Cro.  Jac.  592;  Per- 
rin  vs.  Blake,  Harg.  L.  1\  505;  Collinson  vs.  Wrightj  1  Siderf.  148; 
Claclie's  Case,  3  Dyer,  331;  6  Cruise  JHg.  270,  284;  4  Bac.  Ah.  251, 
394;  2  Feame,  390;  Soulle  vs.  Qerrard,  Cro.  Eliz.  525;  S.  C.  Nop,  64; 
Moor,  422 ;  Billiard  vs.  Jennings^  1  Ld,  Raym.  505 ;  Price  vs.  Bunt,  1 
Pollex.  645;  Wright  ,vs-  Kemp,  3  T.  jK.  474;  Denn  vs.  Remys,  9  £a«t, 
376;  Brown  vs.  Jervas,  Cro.  Car.  290;  TFe66  vs.  Berring,  Cro.  Jac. 
415;  2^te  vs.  W;^{^i«,  Ca.  (amp.  Talbot,  1;  Nottingham  vs.  Jennings^ 
Dig.  Ch.  Rep.  35;  Com.  liTep.  81;  3  Com.  i>t^.  <t<.  Devise,  (N.  5,)  428, 
430;  Morgan  vs.  Griffiths,  Cowp.  234;  Dutton  vs.  Engram,  Cro.  Jac. 
427;  1  i?oW.  ^ft.  839,  Z.  25;  iCtiu/  vs.  Rumball,  Cro.  Jac.  448;  1  jPeam^, 
369;  Chadock  vs.  Cowley,  Cro.  Jac.  695;  Cro.  Joe.  590;  Newton  vs. 
Bermandine,  Moor,  127;  Carth.  514;  Wood  vs.  i^arron,  1  J?a«<,259;  i^ 
vs.  /S'coW,  2  Feame,  204 ;  2  i^et?.  102;  Kirkpatrick  vs.  Kirkpatrick,  13  Fe». 
475;  Tenn^  vs.  il^ar,  12  J^a«/,  253 ;  Anderson  vs.  Jackson,  16  Johns.  412; 
Roosevelt  vs.  Thurman,  1  Johns.  C.  227;  Crugerx^.  Beyward,  2  Desaus. 
Eq.  112;  l/otre/Z  vs.  TiWm,  1  -ff .  <fc  Ifcjff.  84;  iSmt<A  vs.  i8mi<A,  2  1/.  cfc 
J.  314;  Jackson  vs.  Billinger,  18  Johns.  369;  Framingham  vs.  Brandy 
1  Wils.  140;  Thurstout  vs.  Denny,  lb.  270;  Goodman  vs.  OoodrighU  2 
J5ttrr.  872;  CooA;  vs.  Oerrard,  1  Saund.  174;  Ba/^er  vs.  Suretees,  2  iSS^. 
1175;  Bauer  vs.  Sheets,  2  Binney,  532;  Plunket  vs.  Bornes,  1  iS«d.  47. 

Ciir.  a<2r.  im/^ 

BUGHA.NAN,  C.  J.  at  the  present  term,  delivered  the  opinion  of  the 
Court.  On  the  11th  of  August,  1755,  Frances  Middlemore  made  her 
will,  the  second  clause  of  which  is  in  these  words: — ^^^1  give  and  de- 
vise unto  the  aforesaid  Kichard  Dallam  and  Josias  Dallam,  and  to 
their  heirs  and  assigns  forever,  as  tenants  in  common,  equally  to  be 
divided  between  them,  all  that  tract  of  land  called  Palmer's  Forest, 
lying  on  the  west  side  of  Swan  creek:  but  if  either  of  them  dies  be- 
fore the  age  of  twenty-one  years,  and  without  issue,  then  I  will  that 
one  equal  half  part  of  the  said  land  be  held  and  enjoyed  by  Gould- 
smith  •  Garretson,  (son  of  George  and  Martha  Garretsou,)  his 
^•''*  heirs  and  assigns,  forever,  to  whom  I  give  and  devise  the  same 
accordingly.  And  in  case  the  said  Bichard  Dallam  and  Josias  Dal- 
lam should  both  die  before  the  age  of  twenty-one  years  as  aforesaid, 
and  without  issue,  then  I  give  and  devise  the  whole  of  Palmer's  For- 
est to  the  aforesaid  Gouldsmith  Garretson,  his  heirs  and  assigns 
forever." 

Bichard  Dallam  and  Josias  Dallam  entered  upon  and  took  |)osse8- 
sion  of  the  land  so  devised  to  them,  and  caused  it  to  be  divided. 
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fiicbard  married  and  had  two  sons,  John  and  William,  now  living, 
and  died  in  the  year  1820,  aged  74  years,  after  having  conveyed  his 
part  to  bis  son  John.  .losias  sold  all  his  part,  except  about  125  acres, 
the  premises  in  question,  of  which  he  died  seized  in  the  year  1820, 
at  the  ago  of  72  years,  leaving  a  number  of  children,  now  living,  of 
whom  Francis  J.  Dallam,  the  tenant  in  i>ossession  is  one,  and  Wil- 
liam M.  Dallam,  the  lessor  of  the  plaintiff  below,  is  another,  claiming 
as  eldest  son  and  heir  in  tail.  And  the  question  raised  is,  what 
estates  did  Bichard  and  Josias  Dallam  respectively  take  under  that 
devise— estates  in  fee  simple,  or  estates  in  tailf 

It  would  be  an  unprofitable,  and  almost  endless  task,  to  go  through 
au  examination  of  the  multitude  of  authorities  in  relation  to  this  sub- 
ject; a  few  only  of  which  will  therefore  be  noticed  in  the  exposition 
that  is  proposed  to  be  made  of  the  principles  governing  the  decision 
of  this  case. 

The  case  of  SovUe  vs.  Gerrard^  Cro.  Elizi  525,  was  much  relied 
upon,  in  the  ingenious  argument  of  the  counsel  for  the  appellee,  to 
show  that  Bichard  and  Josias  Dallam  took  estates  tail  only.  The 
devise  in  that  case  was  to  Bichard,  one  of  the  devisor's  sons,  and  his 
heirs  forever;  and  if  he  died  within  the  age  of  twenty-one  years,  or 
without  issue,  that  then  the  land  should  be  equally  divided  amongst 
his  three  other  sons;  and  it  was  held  that  Bichard  took  only  an 
estate  tail;  the  whole  of  the  Judges  being  of  opinion,  that  the  devise 
over,  so  far  as  it  was  on  his  dying  within  the  age  of  twenty-one 
years,  being  after  a  fee,  was  void,  on  tlie  ground  that  a  fee  could  not 
be  limited  by  will  after  a  fee.  They  therefore  rejected  altogether 
the  contingency  of  his  dying  within  age,  and  construed  the  other 
contingency  of  his  dying  without  issue,  as  being  •  explanatory  ^^  - 
of  the  word  heirs,  and  restricting  it  to  mean  heirs  of  his  body ;  ^^^^ 
and  thus  virtually  reduced  it  to  the  case  of  a  limitation  over  on  the 
single  contingency  of  his  dying  without  issue. 

By  the  ancient  common  law  no  remainder  could  be  limited  over 
after  an  estate  in  fee  simple,  nor  a  freehold  be  created  to  commence 
v^  futaro.  But  that  strictness  has  been  greatly  relaxed  in  favor  of 
dispositions  of  estates  by  will,  and  the  settled  rule  now  is,  as  it  has 
heen  for  ages,  that  by  way  of  executory  devise,  a  fee  simple,  or 
other  less  estate,  may  be  limited  after  a  fee  simple;  and  the  familiar 
example  put  in  the  books,  is  of  a  devise  to  one  and  his  heirs,  and 
if  he  dies  before  the  age  of  twenty-one,  then  over  to  another  and 
his  heirs.  In  Soulle  and  Oerrard  the  Court  went  expressly  upon  the 
^tssQmption,  that  that  could  not  be ;  no  distinction  was  attempted 
to  be  taken  between  a  definite  and  indefinite  failure  of  issue,  nor 
was  there  the  slightest  intimatioh,  that  the  first  contingency,  of  the 
devisee  Bichiird  dying  within  the  age  of  twenty-one,  could  not  have 
the  effect  to  restrict  the  subsequent  words  "  without  issue,"  to  mean 
a  failure  of  issue  at  the  time  of  his  death.  But  the  Judges,  con- 
sidering the  contio^ency  of  his  dying  within  twenty-one,  as  stand- 
12  7  H.  &  J. 
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ing  in  the  way  of  the  subseqaent  words,  ^'  without  issne/'  and  (if 
safifered  to  remain,)  preventing  their  explaining  the  word  "b^eira" 
to  moan  heira  of  his  body,  and  thus  to  constitute  the  devise  to 
Kichard  an  estate  in  fee  simple,  they  rejected  the  contingency  of  his 
dying  within  twenty-one,  and  construed  the  will  as  if  it  did  not  con- 
tain that  provision,  but  only  a  limitation  over  on  the  simple  contin- 
gency of  his  dying  without  issue.  That  case,  therefore,  cannot  at 
this  day  be  relied  upon  as  authority,  to  show  either  that  there  can- 
not be  a  good  limitation  by  will  after  a  fee  simple  by  way  of  execu- 
tory devise,  or  that,  in  the  case  of  a  limitation  over,  on  the  double 
contingency  of  a  dying  before  the  age  of  twenty-one,  and  also  with- 
out issue,  the  contingency  '*of  dying  before  the  age  of  twenty-one" 
does  not  restrict  the  words  *•  without  issue"  to  mean  a  definite 
failure  of  issue ;  that  is,  a  failure  of  issue  at  the  death  of  the  first 
devisee.  On  the  contrary,  it  would  rather  seem,  that  but  for  the 
principle  assumed  and  acted  upon  by  the  Judges,  that  there  could 
not  be  a  limitation  by  will  alter  a  fee  simple,  tliey  would  htive  con- 
sidered  the  first  contingency  of  •  "dying  within  the  age  of 
"^^^  twenty-one  years,"  as  limiting  the  second  ''without  issue" 
to  mean  a  failure  of  issue  at  the  death  of  the  first  devisee ;  other- 
wise'they  would  not  have  felt  themselves  constrained  to  reject  the 
first  contingency,  in  order  to  let  in  the  words  *'  without  issue,"  to 
explain  the  sense  in  which  the  words  ''and  his  heirs  forever"  were 
used  in  the  devise  to  Bichard;  as  it  was  only  on  the  ground  that 
the  contingency  of  his  dying  within  the  age  of  twenty-one  would 
have  the  effect  to  restrain  the  other  contingency  "of  his  dying  with- 
out issue,"  to  a  failure  of  issue  at  the  time  of  his  death,  that  he 
could  have  been  held  to  take  an  estate  in  fee  simple. 

An  executory  devise,  unlike  a  remainder,  needs  no  particular 
estate  to  support  it;  but  no  limitation  can  be  good  as  an  executoiy 
devise,  unless  it  be  on  a  contingency,  that  must  happen,  if  at  all, 
within  a  life  or  lives  in  being,  and  twenty-one  years  and  a  fraction 
of  a  year  afterwards.  And  if  it  be  limited  on  an  event,  which  may 
not  happen  within  the  prescribed  limits,  as  upon  an  indefinite  failure 
of  issue,  it  is  void ;  for  the  possibility  at  its  creation,  that  the  event, 
on  which  it  is  made  to  depend,  may  not  take  place  within  the  time 
allowed,  vitiates  it  from  the  beginning,  no  matter  how  the  fact 
turns  out  afterwards.  Nor  can  any  limitation  be  construed  to 
operate  as  an  executory  devise,  where  consistently  with  the  rules  of 
law,  and  the  intention  of  the  testator,  (which  when  not  contrary  to 
law  must  always  prevail,)  it  may  take  efi'ect  as  a  remainder. 

It  is  established  by  the  authority  of  more  than  fifty  adjudged 
cases,  that  wherever  there  is  a  devise  of  real  estate  to  one  and  his 
heirs,  with  a  limitation  over  if  he  should  die  without  iissue;  the 
words  "without  issue,"  mean  an  indefinite  failure  of  issue,  that  iSy 
not  a  failure  of  issue  at  the  time  of  the  death  of  the  devisee,  bat  a 
failure  whenever  they  shall  become  extinct,  without  reference  to  any 
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particalar  time  or  event ;  if  there  be  nothing  in  the  will  showing  a 
different  intention  on  the  part  of  the  testator,  and  restricting  the 
failure  to  the  time  of  the  devisee's  death,  or  to  some  other  time  or 
event. 

In  every  sneh  case,  the  contingency  is  too  remote  to  support  an 
execatory  demise,  as  the  event  on  which  it  is  made  to  depend,  (the 
faiiare  of  issae,)  may  not  happen  within  the  prescribed  limits,  a  hfe 
or  lives  in  being,  and  21  years  and  a  •  fraction  of  the  year  ^^q.^ 
afterwards,  allowing  for  the  time  of  gestation.  But  it  is  con-  '^•' ■ 
stroed  to  be  an  estate  tail  in  the  first  devisee,  and  the  limitation 
over  operates  as  a  contingent  remainder,  expectant  upon  the  pre- 
oedent  particular  estate  tail. 

Bnt  wherever  there  are  expressions  in  the  will  restricting  the 
'* dying  without  issue  "  to  a  failure  of  issue,  at  the  time  of  the  death 
of  the  ilrst  devisee,  or  to  some  other  time  or  event  which  must  occur, 
if  at  all,  within  the  time  allowed  for  the  happening  of  a  contingency, 
in  which  an  executory  devise  may  be  limited,  there  the  first  devisee 
takes  an  estate  in  fee  simple,  and  the  limitation  over  is  void  as  a 
remainder,  but  good  by  way  of  executory  devise — as  if  the  words  be 
''without  issue  living  at  the  time  of  his  death,"  or  '^  without  issue 
living  at  a  time  specified."  These  are  rules,  for  the  construction  of 
wills,  so  well  settled,  and  so  long  acted  upon,  as  to  have  become 
maxims  of  the  law  that  are  not  now  to  be  questioned. 

Whether  the  intention  of  the  testator  is  always  arrived  at  and 
gratified  by  these  rules  of  construction,  is  not  now  a  question  open 
for  examination.  In  construing  a  will,  the  particular  words  of  which 
have  received  a  settled  technical  construction,  that  has  become  a 
rale  of  propert3\  that  construction  ought  to  be  adhered  to  and  pre- 
served as  a  fixed  and  Established  land-mark. 

With  these  principles  kept  in  view,  it  remains  to  be  examined,  by 
which  of  those  rules  the  devise  before  us  is  to  be  governed ;  whether 
the  words  ^^ without  issue"  mean  an  indefinite  failure  of  issue,  or 
whether  they  are  restricted  to  mean  a  failure  of  issue  at  the  time  of 
the  death  of  Richard  and  Josias  Dallam  respectively. 

In  PelU  vs.  Browfij  Cro.  Jclc,  590,  the  devise  was  of  lands  by  Wil- 
liam Brown,  to  his  son  Thomas,  and  his  heirs  forever,  and  if  Thomas 
died  without  issue,  living  William  his  brother,  that  then  William 
sbonld  have  those  lands  to  him,  and  his  heirs  and  assigns  forever. 
And  it  was  adjudged  that  Thomas  took  an  estate  in  fee  simple,  and 
that  the  limitation  over  to  William  was  good  as  an  executory  devise  j 
on  the  ground  that  the  words  "without  issue,"  as  ther6  used,  did 
not  mean  an  indefinite  faiiare  of  issue,  but  were  explained  and  re- 
stricted by  the  words  "living  William,"  to  mean  a  dying  by  Thomas 
without  issue  living,  in  the  life-time  of  William;  and  were  not 
•u«ed  to  qualify  the  word  "heirs"  in  the  devise  to  Thomas,  ^^q^ 
and  to  show  that  it  was  the  intention  of  the  testator,  to  re-  •'^•'^ 
strain  them  to  heirs  of  his  body,  but  only  to  designate  an  event,  on 
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the  happeniug  of  which  the  estate  in  fee  simple  before  devised  to 
him  was  to  determine  or  be  defeated,  and  the  contingeDt  limitation 
to  William  to  take  effect — which  it  was  held  conld  only  be  by  way  of 
executory  devise,  and  not  as  a  remainder,  which  could  not  be  lim- 
ited after  a  fee  simple. 

That  is  a  leading  case  upon  the  subject,  and  is  put  as  an  example 
of  a  good  executory  devise,  in  2  Feame  Cant.  Rent.  17,  52;  4  CmUeon 
Real  Property,  (Am.  Ed.)  441 ;  Furefoy  vs.  Rogers,  3  &aund.  388,  (note 
9;)  3  Com.  Dig.  431,  and  referred  to  in  Porter  vs.  Bradley,  3  T.  R. 
146 ;  and  Roe  vs.  Jeffrey,  7  T.  R.  592 — as  the  "  foundation  of  this 
branch  of  the  law;"  and  that  case  cannot  in  principle  be  dis- 
tinguished from  this.  There,  the  contingency  on  which  the  limitation 
over  was  to  take  effect,  to  wit,  a  dying  without  issue  in  the  life-time 
of  another,  was  to  happen  within  a  life  in  being;  here,  within  21 
years.  And  there  is  no  want  of  adjudged  cases,  down  to  the  pi*esent 
time,  to  show  in  what  manner  devises  such  as  this  have  been  uni- 
formly construed. 

In  Browmward  vs.  Edwards,  2  Ves.  243,  where  the  devise  was  to 
one  in  tail,  but  if  he  died  before  21,  and  without  issue,  then  over  to 
another,  Lord  Hardwicke  held,  that  the  limitation  over  was  good 
by  way  of  remainder,  because  an  estate  tail  was  capable  of  sup|)ort- 
ing  a  remainder;  but  that,  if  the  first  devise  had  been  to  the  devisee 
and  his  heirs,  that  construction  could  not  have  been  made ;  for  where 
there  was  such  a  conting^^nt  limitation,  the  Court  had  not  changed 
'* heirs"  unto  "heirs  of  the  body."    In  Walsh  vs.  Patterson,  3  Aik. 
193,  the  devise  was  by  a  father  to  his  son,  and  his  heirs  and  assigns 
forever,  but  in  case  he  died  before  he  attained  the  age  of  21,  or  with- 
out issue,  then  to  the  testator's  wife,  and  her  heirs.    Lord  Hard- 
wicke, said,  "he  thought  it  a  very  plain  case;  and  that  if  the  testa- 
tor had  gone  no  farther  than  the  first  clause,  he  would  have  given 
the  son  an  absolute  fee,  but  then  followed  the  executory  part ; "  but 
he  held  it  to  be  a  vested  estate  in  fee  in  the  son,  and  as  he  arrived  at 
the  age  of  21,  though  he  died  without  issue,  yet  that  it  did  not  go 
over  to  the  mother,  but  descended  to  his  heirs-at-law.    •  Thus 
'i^^  clearly  showing,  that  the  words  "without  issue"  were  not 
considered,  in  such  cases,  as  explanatory  of  the  sense  in  which  the 
word  "  heirs  "  was  used  in  the  preceding  clause,  and  as  narrowing  it 
down  to  mean  heirs  of  the  body ;  otherwise  the  son  in  that  case  must 
have  been  held  to  take  an  estato  tail,  with  a  contingent  remainder 
in  fee  to  the  mother;  but  as  a  mere  contingency,  i^estricted  to  the 
dying  by  the  first  devisee,  under  the  age  of  21,  and  without  issue 
living  at  the  time  of  his  death ;  by  the  happening  of  which  the  pre- 
ceding estate  in  fee  was  to  be  defeated,  and  the  limitation  over  to 
take  effect  by  way  of  executory  devise.    And  in  Framlingham  vs. 
Brand,  1  Wils.  140,  reported  also  in  3  AtJc.  390,  where  the  devise  was 
by  a  woman  to  her  son  Robert,  his  heirs  and  assigns  forever,  and  if 
he  should  happen  to  die  in  his  minority,  or  unmarried,  or  without 
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issae,  then  over  to  her  son  Harry  and  his  heirs,  Lord  Hardwicke  said 
he  was  clearly  of  opinion,  that  it  was  a  fee  in  Kobert,  with  an  execu- 
tory devise,  and  agreeable  to  all  the  cases.  Barker  vs.  SureteeSy  2 
Stra.  1175,  is  a  similar  case. 

In  Eauer  vs.  Sheetz^  2  Binney^  532,  the  devise  was  to  F.  his  heirs 
md  assigns  forever,  (sabject  to  a  pecaniary  charge,)  and  if  he  should 
die  under  the  age  of  21,  or  without  issue,  then  over  to  P.;  and  it  was 
held  that,  that  F.  took  a  fee  with  an  executory  devise  to  P.  to  take 
effect  upon  F's  dying  under  age,  and  without  issue. 

It  will  be  seen  that  in  all  these  cases  the  disjunctive  or  (or  with- 
out issue,)  is  used,  and  that  the  only  doubt  entertained  in  either  of 
them  was,  whether  that  disjunctive  could  be  read  (and;)  but  it  was 
adjudged  in  each  case,  that  it  should,  in  order  to  effectuate  the  in- 
tention of  the  testator;  which  is,  according  to  the  known  rule  of 
construction  in  such  cases,  established  by  a  course  of  decisions  for  cen- 
taries  down  to  the  present  time.  &niaXl  vs.  Denny^  1  Wih,  270; 
Machin  dc  Vessey  vs.  Reynolds^  7  Serg.  dc  Lowh.  373 ;  and  Bamitz  vs. 
Goteyy  7  Cranchj  456,  are  free  from  any  diflBculty  attending  the  word 
(or,)  the  limitation  over  in  each  case  being  on  the  contingency  of  a 
dyiDg  under  the  age  of  21,  and  without  issue,  dropping  the  word  (or) 
aDd  using  the  conjunctive  (and,)  which  is  precisely  this  case. 

In  the  whole  of  these  cases  the  words  '^  without  issue,"  were  con- 
sidered as  not  having  the  effect  to  reduce  the  preceding  estate  in 
fee  simple  to  an  estate  tail,  but  the  dying  without  •  issue  was  j^^^ 
held  to  be  a  mere  contingency,  on  the  happening  of  which,  it  ^^^ 
▼as  the  intention  of  the  testator  that  the  fee  simple  before  created 
should  determine.  The  limitation  over,  could  not,  therefore,  take 
effect  as  a  remainder,  which  cannot  be  limited  after  a  fee.  And  it 
could  not  have  been  construed  to  be  good,  by  way  of  executory  de- 
vise, except  on  the  ground,  that  the  words  "  without  issue  "  did  not 
mean  an  indefinite  failure  of  issue,  which  would  have  been  too 
leniote  to  sustain  an  executory  devise,  as  the  contingency  in  such 
ease  might  not  happen  within  the  prescribed  limits;  but  that, 
connects  with  the  preceding  words  dying  within  age,  or  before 
21,  &c.  they  were  restricted  to  mean  a  failure  of  issue  at  the  time 
of  the  death  of  the  first  devisee;  on  the  principle  of  the  case  of 
Peto  vs.  Brown^  and  of  WiUcinH  vs.  Kemeys,  9  Uast,  3(>6,  where  the 
devise  was  to  B,  and  her  heirs,  but  if  she  died  before  A.  or  with- 
out heirs  of  her  body,  then  to  C;  and  it  was  held  that  the  devise 
over  to  C.  could  only  take  effect,  if  B.  died  before  A.  and  without 
issue.  And  it  'does  seem  that  a  limitation  over,  on  a  dying  within 
age,  or  under  21,  and  without  issue,  must  necessarily  mean  a  dying 
without  issue  living  at  the  time  of  the  death  of  the  devisee,  and 
being  a  contingency  that  must  happen,  if  at  all,  within  the  time 
allowed,  it  is  a  good  contingency  in  law  to  support  an  executory 
devise.  The  plain  meaning  of  such  a  clause  is,  that  if  the  party 
dies  before  21,  eo  inatanti  the  fee  before  given  to  him  shall  determine, 
and  the  estate  pass  over  to  another,  provided  there  be  no  issue  at 
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the  time  of  his  death — the  dying  before  21  aud  also  childless,  mak- 
ing together  the  event  on  which  one  estate  is  to  cease,  and  the 
other  begin — and  both  must  occur,  to  give  life  and  eft'ect  to  the 
limitation  over ;  so  that  if  the  first  devisee  either  attains  the  age  of 
21,  or  dying  before  21  leaves  issue,  the  fee,  before  defeasible,  thereby 
becomes  alsolute,  and  the  limitation  over  defeated.  And  it  is  not 
like  the  case  of  a  limitation  over  on  a  dying  "  without  issue  "  gene- 
rally, which,  however  a  plain  man  might  understand  it,  is  now,  when 
applied  to  real  estate,  technically  construed  to  mean  an  indefinite 
failure  of  issue,  though  the  same  rule  does  not  extend  to  dLspositions 
of  personal  property. 

Upon  the  whole,  we  think,  both  on  authority  and  principle,  that 
^  M^  the  words  "  without  issue "  in  this  case,  cannot  be  so  •  eon- 
"^^^^  strued  as  to  turn  the  fee  simple  before  devised  into  an  estate 
tail,  without  violating  the  clear  intention  of  the  testatrix ;  aud  that 
Richard  Dallam  and  Josias  Dallam  each  took  an  estate  in  fee  in  the 
premises  respectively  devised  to  them,  defeasible  by  the  event  of 
his  dying  before  he  attained  the  age  of  21,  and  without  issue,  bat 
which  became  absolute  on  his  arrival  at  the  age  of  21.  And  being  a 
fee  in  its  creation,  the  limitation  over  was  void  as  a  remainder,  though 
it  would  have  been  good  by  way  of  executory  devise,  if  the  contin- 
gency had  happened  on  which  it  was  made  to  dei)end ;  but  that  not 
having  happened,  the  executory  limitation  over  can  never  take  efi'eet. 
William  M.  Dallam  then,  has  no  title  to  the  land  in  question  as  heir 
in  tail;  but  his  father  Josias,  being  seized  of  an  absolute  est.ateia 
fee  simple,  it  would,  under  the  Act  of  1786,  ch.  45,  the  Act  to  Direct 
Descents,  have  descended  to  his  heirs  in  fee,  that  is,  to  all  his  chil- 
dren, equally  if  he  had  died  intestate;  and  William  M.  Dallam  would 
have  been  entitled  to  an  equal  share  with  the  other  children  in  fee 
simple,  and  no  more. 

DoBSEY,  J.  Although  much  time  was  consumed  in  the  argument 
of  this  case,  it  presented  for  decision  but  one  question,  on  which,  it 
is  difiQcult  to  conceive,  how  a  doubt  could  remain  on  the  mind  of  the 
learned  counsel  who  had  made  that  full  and  elaborate  examination 
of  the  authorities  on  the  subject,  so  conspicuously  displayed  before 
this  Court.  The  material  facts  in  the  case  are  simply  these — Frances 
Middlemore,  of  Baltimore  county,  in  1755,  made  her  last  will  and 
testament,  in  which  are  the  following  clauses  :  ^^Imprimis.  I  give 
and  devise  unto  Josia.s  Dallam,  (son  of  William  aud  Elizabeth 
Dallam,)  and  to  the  heirs  of  his  body,  all  those  tract^j  of  land  called 
F,anny'8  Inheritance  and  the  Union,  lying  on  the  north  side  of  Swan 
Creek,  near  the  Cranberry ;  aud  in  default  or  want  of  such  issue,  to 
his  brother  liichard  Dallam,  and  to  the  heirs  of  his  l)ody ;  aud  in 
default  of  such  issue  to  George  Gouldsmith  Presbury,  (son  of  George 
Presbury,)  his  heirs  and  assigns  forever.  2dly.  I  give  and  devise 
unto  the  aforesaid  Eichard  Dallam  and  Josias  Dallam,  and  their 
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beirs  and  assigns  fbi^ever,  as  tenants  in  common,  equally  to  be  di- 
vided between  them,  all  that  tract  of  land  called  Palmer's  Forest, 
lying  on  the  west  side  of  Swan  Creek,  but  if  either  of  them  dies 
before  •  the  age  of  twenty-one  years,  and  without  issue,  then  ^m^ 
I  will  that  one  equal  half  part  of  said  land  be  held  and  en-  '•'♦'^ 
joyed  by  Gouldsmith  Gan*ettson,  (son  of  George  and  Martha  Gar- 
rettsoD,)  his  heirs  and  assigns,  forever;  to  whom  I  give  and  devise 
the  same  accordingly.  And  in  case  the  said  Bichard  Dallam*  and 
Josias  Dallam  should  both  die  before  the  age  of  twenty -one  years, 
and  without  issue,  then  I  give  and  devise  the  whole  of  Palmer's 
Forest  to  the  aforesaid  Gouldsmith  Garrettson,  his  heirs  and  assigns, 
forever,  drdly.  I  give  and  devise  unto  the  aforesaid  Gouldsmith 
Garrettson,  and  to  his  heirs  and  assigns  forever,  all  that  tract  of 
land  called  The  Grove,  lying  near  the  head  of  Musquito  Greek.  4thly. 
I  give  and  devise  unto  Susanna  Hall,  daughter  of  John  and  Susanna 
Hall,  and  to  her  heirs  and  assigns  forever,  all  that  tract  of  land 
called  Invention,  lying  on  the  west  side  of  Spesurtree  Creek.  5thly. 
I  give  and  devise  to  Henrietta  Holland,  daughter  of  Francis  and 
Susanna  Holland,  and  to  her  heirs  and  assigns  forever,  all  that  tract 
of  land  called  Middlemore's  Angle,  lying  on  the  branches  of  Swan 
Creek.  ITthly.  I  devise  the  residue  of  my  real  estate  unto  the  afore- 
said Bichard  Dallam  and  Josias  Dallam,  their  heirs  and  assigns,  as 
tenants  in  common,  equally  to  be  divided  between  them."  These 
are  the  only  devises  of  real  property  contained  in  the  will.  Bichard 
and  Josias  Dallam  both  arrived  at  the  age  of  twenty-one  years, 
divided  Palmer's  Forest  between  them ;  and  Josias  Dallam  died  in 
1820,  seized  under  the  devise  aforesaid  of  part  of  Palmer's  Forest, 
aDd  leaving  eleven  children,  of  whom  the  appellee's  lessor  is  the 
oldest  son,  and  the  appellant  another  of  his  sons  and  one  of  his  exe- 
eotors,  who  were  directed  by  his  will  to  sell  the  premises  in  question. 
Did  Josias  Dallam,  by  the  second  clause  iu  Frances  Middlemore's 
will,  take  in  a  moiety  of  Palmer's  Forest  an  estate  in  fee  tail  ?  is 
the  only  point  to  be  considered.  If  yea,  then  is  the  appellee  entitled 
to  recover,  and  not  otherwise.  No  lawyer  can  read  this  will  and 
hesitate  in  admitting  that  it  was  drawn  with  great  perspicuity  and 
piX)fe8sional  skill,  and  that  its  writer  well  understood  the  established 
and  legal  import  of  the  terms  and  expressions  which  it  contains.  In 
arriving  at  its  true  exposition,  the  Court  must  look  to  the  intention 
of  the  •  testatrix,  which  they  are  bound  to  efifectuate,  if  not  *^^q 
inconsistent  with  the  rales  of  law.  Whence  is  this  intention  "^^^ 
to  be  collected  t  Not  from  mere  conjecture,  but  from  the  clauses  and 
expressions  contained  in  the  will  itself.  These  are  to  have  their  plain 
and  popular  interpretation.  And  if  formal  or  technical  terms  are 
used,  they  are  to  be  construed  according  to  their  legal  import,  if  such 
coostruction  contravene  not  the  intention  of  the  testatrix.  The  de- 
visor having  used  the  words  "  heirs,"  "  heirs  of  the  body,"  and 
^issue-"  we  are  bound  to  say  she  understood  the  meaning  of  each 
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expression,  nor  can  we  substitute  the  one  for  the  other,  but  to  gratify 
her  manifest  intention ;  or,  as  is  emphatically  said  by  Justice  Boiler 
in  Doe  vs.  Perryrij  2  T.  R,  49,  "  unless  by  unavoidable  and  necessary 
construction  to  make  sense  of  the  will." 

The  second  clause  of  the  will,  prior  to  the  limitation  over,  gives  to^ 
Richard  and  Josias  Dallam  an  estate  in  fee  simple  as  absolate  as 
language  could  make  it ;  being  to  them,  ^^  their  heirs  and  assigns  for- 
ever.^' The  devise  over  was  intended  to  take  elffect  upon  the  hap« 
pening  of  two  contingencies,  and  not  otherwise;  to  provide  for  the 
annihilation  of  the  estate  created  in  the  first  devisee^,  not  to  chauge- 
its  nature.  This  interpretation  gives  to  everj^  word  of  the  will  its 
natural  as  well  as  legal  signification  and  operation,  and  accords  with 
the  intention  of  the  testatrix,  manifestly  deducible  from  other  parts 
of  her  testament. 

By  the  first  clanse  she  devises  to  Josias  Dallam,  and  ^'to  the  heirs 
of  his  body,"  with  a  limitation  over,  in  default  of  issue,  to  Richard 
Dallam  and  to  "  the  heirs  of  his  body,"  remainder  to  George  Gould- 
smith  Presbury  his  heirs  and  assigns  forever.    Thus  showing,  that 
when  an  estate  tail  was  designed  to  be  created,  "heirs  of  the  body"^ 
were  inserted ;  when  a  fee  simple,  "  heirs  and  assigns  forever."    What 
conceivable  reason  then  can  be  assigned,  if  an  estate  tail  only  were 
contemplated  in  the  second  clause,  that  the  appropriate  phraseology, 
used  in  the  first  (the  devisee's  too  in  both  instances  being  the  same 
persons,)  should  be  wholly  abandoned,  and  a  substitute  introduced, 
which  conveyed  an  entirely  different  estate  from  that  intended  to  be 
given.     Again,  in  the  3d,  4th,  5th  and  17th  sections  of  the  will, 
-   where  the  testatrix  evidently  designed  to  pass  *  a  fee  simple 
'^^^  estate,  she  uses  identically  the  same  formal  words,  "heirs  and 
assigns  forever,"  that  appear  in  the  second  section  in  the  devise  to 
Josias  and  Richard  Dallam.     Why  then  should  their  import,  in  the 
latter  case,  be  narrowed  down  to  an  estate  tail?      In  obedience, 
say  the  counsel  for  the  appellee,  to  two  universal  and  inflexible  rules 
of  law — First,  "  that  wherever  a  devise  is  made  to  one,  and  his  heirs, 
or  heirs  and  assigns,  with  a  limitation  over  after  a  failure  of  issue  of 
the  first  devisee,  such  limitation  over  reduces  the  fee  simple,  origi- 
nally given,  to  an  estate  tail."    The  second,  "  that  no  limit«ation  over 
shall  operate  as  an  executory  devise,  if  it  can  be  made  take  efi*ect  by 
way  of  remainder."    Before  we  admit  the  conclusions  which  have 
been  drawn  from  these  rules,  by  him  to  whose  aid  they  have  been 
invoked,  let  us  inquire  whether  there  be  such  rules ;  and  if  so,  how 
far  the  legitimate  exposition  thereof  be  applicable  to  the  case  now 
at  bar.    The  existence  of  the  first,  as  an  universal  rule  at  law,  can- 
not be  admitted.    It  is  special,  and  not  universal;  applicable  only  to 
cases  where  the  limitation  over  is  after  an  indefinite  failure  of  issue. 
No  case  of  authority  has  been  referred  to  in  the  argument,  and  it  is 
believed  that  none  such  can  be  found,  where  a  devise  in  terms  im- 
porting a  fee,  with  a  limitation  over  after  a  definite  failure  of  issue 
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of  the  first  devisee,  has  been  held  to  invest  him  with  an  estate  tail 
only.  CTpon  what  principle  is  it,  that  after  a  devise  in  fee  a  limita- 
tion over,  after  a  general  failure  of  issne  of  the  first  devisee,  reduces 
the  estate  given  to  an  estate  tail  f  It  is  said  in  the  books,  that  by 
the  Qse  of  the  word  issue,  and  the  limitation  over,  the  testator  ex- 
plains what  is  meant  by  the  word  ^' heirs,"  showing  that  he  intended 
heirs  of  the  body  only.  But  how  this  explanation  is  made  manifest, 
Ihave  nowhere  seen  distinctly  elucidated  in  the  authorities.  Yet, 
apon  a  moment's  reflection,  it  is  most  obvious  to  the  mind  of  every 
lawyer.  By  the  limitation  over,  after  an  entire  failure  of  issue,  the 
testator  most  unequivocally  declares,  that  no  heir  of  the  devisee  shall 
inherit,  who  is  not  his  issue.  Thus  conclusively  demonstrating,  that 
by  the  word  ^*  heirs,"  in  the  commencement  of  the  devise,  he  meant 
heirs  of  the  body.  But  does  the  same  reason  apply  to  a  devise  in 
fee,  with  a  limitation  over  after  a  definite  failure  of  issue !  Can,  in 
sach  a  case,  no  person  inherit  as  heir  of  the  devisee,  *  who  is  ^  -  ^ 
not  also  an  heir  of  his  body  ?  Most  assuredly  he  may.  Should  '^^  ^ 
the  issne  be  not  extinct,  at  the  period  fixed  by  the  terms  of  the  de- 
vise, then  the  limitation  over  can  never  take  effect.  And  if,  subse- 
quently to  that  period,  a  failure  of  issue  should  occur,  the  heirs  col- 
lateral of  the  devisee  may  inherit  the  estate  devised.  The  principle 
then  which  converts  a  devise  in  fee  with  a  limitation  over  after  an 
indefinite  failure  of  issue,  into  an  estate  tail,  has  no  application  to  a 
devise  in  fee  with  a  limitation  over  after  a  definite  failure  of  issue. 
In  the  last  mentioned  class  of  cases  a  fee  simple  always  passes  to  the 
devisee,  liable  to  be  defeated  by  the  happening  of  the  contingency 
upon  which  the  limitation  over  is  made  to  depend,  provided  the  con- 
tingency be  such  that,  by  the  rules  of  law,  a  fee  upon  a  fee,  by  way 
of  executory  devise,  may  be  limited  upon  it.  But  if  the  contingency 
be  too  remote,  then  is  the  limitation  over  null  and  void,  and  the 
estate  becomes  an  absolute  fee  simple  in  its  first  inception.  It  is 
brae  that  a  dictum  is  met  with  in  Soulle  vs.  Oerrardj  Cro.  EUz.  526, 
which  at  first  view  might  be  considered  in  the  teeth  of  this  doctrine; 
and  on  this  case  the  counsel  of  the  appellee  appeared  to  rest  with 
the  most  confident  reliance.  The  only  question  which  should  there 
have  been  decided,  was  simply  whether  "  or  "  should  be  construed 
"and,"  to  effectuate  the  testator's  intention ;  and  the  facts  which  pre- 
sented that  point  for  adjudication  were  the  following :  The  testator, 
having  four  sons,  devised  the  land  in  dispute  to  one  of  them,  and 
his  heirs  forever ;  and  if  he  die  within  the  age  of  one  and  twenty 
years,  or  without  issue,  that  then  the  land  should  be  equally  divided 
amongst  his  three  other  sons.  The  first  devisee  had  issue,  and  died 
nnder  twenty-one  years.  The  parties  litigant  were  the  issue  of  the 
son  of  the  devisee,  and  the  three  surviving  sons  of  the  testator. 
Two  points  were  argued  by  the  counsel — ^first,  that  the  disjunctive 
"or" should  be  taken  for  the  copulative  "and;  "  the  second,  that 
the  remainder,  (as  it  was  improperly  denominated,)  being  limited  ta 
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depend  upon  a  lee,  was  tberefore  void.  Anderson,  Chief  Justice,  in 
delivering  his  opinion,  (which  was  adopted  by  the  rest  of  the  Coart,) 
states,  ^<  that  this  part  of  the  limitation,  if  he  die  within  age,"  is 
utterly  void,  for  a  remainder  cannot  depend  upon  a  fee,  and  then  it 
is  all  one  as  if  the  limitation  had  been  single,  ^Mf  he  die  without 
9/1 A  *^"®5"  •so  that  the  first  devisee  had  an  estate  tail.  The 
'^^^  Court  there  arrive  at  this  notion,  that  the  first  devise  isirf 
but  an  estate  tail,  by  error  so  manifest,  that  it  is  matter  of  surprise 
that  such  a  decision  should  be  seriously  pressed  upon  a  Court  of  jus- 
tice at  the  present  day.  Their  whole  opinion  is  bottomed  upon  a 
denial  of  what  is  now  deemed  one  of  the  best  established  axioms  of 
the  law,  ^*that  by  last  will  and  testament  a  fee  may  be  limited  upon 
a  fee."  To  bolster  up  this  unsound  adjudication,  it  has  been  alleged, 
that  it  was  approved  of  by  Lord  Holt  in  Hilliard  vs.  Jennings j  1  Ld^ 
Bay.  505 ;  and  by  BuUer,  Justice,  in  Wright  vs.  Kemp^  3  T.  R.  474. 
The  insinuation,  that  so  distinguished  a  Judge  as  Lord  Holt  bad 
sanctioned  an  error  so  egregious,  is  of  itself  enough  to  excite  our  sus- 
picion of  inaccuracy  in  the  reiK)rter;  but  this  suspicion  is  converted 
into  demonstration,  when  we  look  to  the  same  case  of  Hilliard  vs. 
Jennings^  in  12  Mod.  276,  and  in  Com.  Rep.  94,  where  Lord  Holt,  so 
far  i'rom  approving,  denied  the  authority  of  Souile  and  Oerrard.  So 
far  only,  I  presume,  as  related  to  the  dictum  about  the  estate  tail. 
The  opinion  of  the  Court,  however,  in  Soulle  and  Oerrard^  if  entitled 
to  any  weight,  rather  supports  than  impugns  the  distin(;tion  now  as- 
sumed, as  to  the  operation  of  limitations  over  after  definite  and  in- 
definite failures  of  issue.  Before  they  there  felt  themselves  author- 
ized to  reduce  the  estate  devised  to  a  fee  tail,  they  were  first  con- 
strained to  reject,  as  null  and  void,  all  that  part  of  the  limitation 
over,  which  made  the  estate  dependent  on  a  definite  failure  of  issue. 
The  sole  question  in  Wright  vs.  Kemp,  was,  whether  "or"  should  be 
construed  "  and ; "  and  after  Lord  Kenyon,  in  support  of  that  con- 
struction, had  cited  a  number  of  authorities,  Duller,  J.  observed, 
that  in  addition  to  the  cases  mentioned  by  liis  Lordship,  there  is 
another  to  the  same  efiect  in  Moor,  422,  where  the  words  are,  "if  he 
die  without  issue  or  before  twenty-one,  then  over."  He  adduced  this 
authority  as  one  where  "or"  was  held  to  mean  "and,"  having  no 
allusion  to  the  question  whether  the  estate  devised  were  in  tail  or  in 
fee;  and  that  by  this  reference  he  had  no  such  design  as  is  imputed 
to  him  by  the  counsel  of  the  appellee,  is  most  evident  on  turuing  to 
the  case  as  reported  in  Moor,  which  is  in  less  than  five  lines,  and 
simply  states,  that  in  a  devise  to  his  "  son,  and  if  he  *  die  with- 
'•^  ■  out  issue  or  before  his  age  of  twenty-one  years,  then  remain- 
der to  another ;  the  son  had  issue,  but  died  under  twenty-one  years, 
adjudged  that  the  issue  took  the  land,  and  not  the  remaiudennao.^ 
Not  one  word  is  here  to  be  found  about  an  estate  tail ;  and  Buller,  J. 
did  as  every  lawyer  of  modem  times  would  do,  view  this  as  a  case 
in  which  nothing  was  determined  save  that "  or  "  meant "  and."  Bat 
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the  fact  is,  as  was  observed  by  Lord  Hardwicke  in  Framlingham  vs. 
Brandy  3  Atk.  390,  '^the  doctriue  of  executory  devises  was  not  well 
settled  when  Soulle  vs.  Gerrard  was  decided." 

An  indefinite  failnre  of  issue,  is  where  the  limitation  over  is  to 
take  effect  whenever  the  issue  becomes  extinct.  A  definite  failure 
of  issue,  is  where  the  limitation  over  is  only  to  take  effect  upon  the 
issae's  becoming  extinct  within  some  specitie<l  period.  Has  the  tes- 
tatrix in  the  case  at  bar  tied  up  the  failure  of  issue  of  tho  first  de- 
visee to  any  particular  time,  and  is  the  time  prescribed  such  as  by 
the  rules  of  law  will  permit  a  fee  to  be  limited  ui)on  a  feel  are  the 
questions  before  us.  And  these  questions  have  been  so  frequently 
decided  in  cases  in  totidem  verbis^  or  even  stronger  against  the  appel- 
lee, that  it  ia  only  necessary  to  refer  to  them  to  silence  forever  all 
doubt  on  the  subject.  In  Hanbury  vs.  Cocket'ill,  1  BolL  Ab.  8:34,  the 
testator  devised  lands  to  his  son  B.  in  iee,  and  other  lands  to  his  son 
G.  in  fee,  subject  to  a  proviso,  that  if  either  of  his  sons  should  die 
before  they  should  be  married,  or  before  they  should  attain  the  age 
of  twenty-one  years,  and  without  issue  of  their  bo<lies,  then  he  gave 
all  the  lands,  which  he  had  given  to  such  of  his  sons  that  should  so 
die,  &c.  unto  sach  of  his  sons  as  should  the  other  survive.  It  was 
held  that  the  sons  took  in  fee,  subject  to  a  limitation  to  the  survivor 
for  life,  in  case  of  either  dying  unmarried,  or  under  twenty-one  years 
of  age,  and  without  issue.  In  Barker  vs.  Suretees^  2  Stra.  1175,  the 
devisor  gave  the  premises  jn  question  to  his  grandson,  his  heirs  and 
assigns ;  but  in  case  he  dies  before  he  attains  the  age  of  twenty-one 
years,  or  marriage,  and  without  issue,  then  over — Held,  that  the  first 
devisee  took  the  estate  in  fee,  subject  to  the  executory  devise  over 
on  the  contingencies  mentioned.  In  Wahh  vs.  Peterson^  3  Atk,  193, 
the  testator  gave  two-thirds  of  his  real  estate  to  his  son,  to  hold  to 
hiffl,  his  heira  *  and  assigns  forever;  but  in  case  he  shall  hap-  ^/f  q 
pen  to  die  before  he  attain  the  age  of  twenty-one  ^ears,  or  '^^^ 
withoQt  issue,  then  to  the  testator's  wife,  her  heirs  and  assigns. 
Lord  Hardwicke  held  it  to  be  a  vested  estate  in  fee  in  the  son.  In 
Framlinghatn  vs.  Brandy  3  Atk.  390,  the  testatrix  devised  her  house 
to  her  son  Robert,  and  his  heirs  and  assigns  foiev^er ;  and  in  case  he 
shall  happen  to  die  in  his  minority,  and  unmarried,  or  without  issue,* 
she  gave  it  to  her  son  Harry,  and  his  heirs.  Lord  Hardwicke,  in 
delivering  his  opinion,  says,  <<  the  question  is,  if  this  was  a  devise  of 
an  estate  tail  in  Bobert,  with  remainder  over  to  Harry,  or  if  a  fee 
with  an  executory  devise  to  Harry  on  these  contingencies,  I  am 
dearly  of  opinion  this  is  a  fee  with  an  executory  devise,  and  agreea- 
ble to  all  the  cases."  And  he  further  determined,  that  Kobert  hav- 
ing arrived  to  the  age  of  twenty-one  and  died,  the  house  was  an- 
swerable for  his  debts.  So  in  Thrustout  vs.  Denny  and  others.  1  Wils. 
270,  the/eme  by  will  appoints  the  premises  in  question  to  her  son, 
And  his  heirs  forever ;  but  in  case  her  said  son  should  die  before  his 
«ge  of  twenty-one  years,  and  without  issue,  then  she  devised  the 
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laud  over  io  fee.  The  Court  held  this  remaiuder  over  a  good  execu- 
tory devise,  assigning  as  their  reason,  '^  as  it  depended  on  a  contin- 
gency to  arise  within  the  compass  of  a  life  then  in  being."  Between 
the  words  of  the  devise  in  this  will,  and  of  those  in  the  will  of  Fran- 
ces Middlemore,  not  the  slightest  shade  of  dilSerence  is  discoverable. 
In  Buckworth  vs.  Tkirkellf  4  Cruisers  Dig.  451,  tit.  Deviscj  38,  ch.  17, «. 
27,  a  devise  to  a  granddaughter,  her  heirs  and  assigns  forever;  and 
if  she  die  under  twenty  one  years,  and  without  issue,  then  to  a  grand- 
son, and  his  heirs — Held,  by  Lord  Mansfield,  a  devise  in  fee  in  the 
first  taker.  In  OuUiver  vs.  Wickett,  1  Wils.  105,  the  testator  devised 
lands  to  his  wife  for  life,  and  after  her  death  to  such  child  as  she  was 
then  supposed  to  be  ensient  with,  and  to  the  heirs  of  such  child  for- 
ever; provided  that  if  such  child,  as  shall  happen  to  be  bom,  shall 
die  before  the  age  of  twenty-one  years,  leaving  no  issue  of  its  body, 
then  over.  The  Court  say,  we  are  all  of  opinion  "  that  the  true  con- 
struction of  this  will  is,  that  there  is  a  good  devise  to  the  wife  for 
^^  life,  with  remainder  to  the  child  in  contingency  •  in  fee,  with 
'^^  ^  a  devise  over,  which  we  hold  a  good  executory  devise,  as  it  is 
to  commence  within  twenty-one  years  after  a  life  in  being."  In  Bar- 
nitzh  Lessee  vs.  Casey^  7  Cranch^  456,  the  same  question,  (the  words 
being  identically  the  same  as  those  now  under  consideration,)  was 
argued  in  the  Supreme  Court  of  the  United  States  by  some  of  the 
most  eminent  counsel  in  the  Union,  and  it  was  decided  that  the  first 
devisee  took  an  estate  in  fee,  and  that  the  limitation  over  was  good 
as  an  executory  devise.  Many  similar  adjudications,  made  in  the 
different  States,  might  be  cited,  but  it  is  deemed  unnecessary  to  do 
so. 

In  neither  of  the  cases  referred  to  is  it  explicitly  stated  by  the 
Court  that  the  ^'  dying  without  issue  "  meant  issue  living  at  the  time 
of  the  death  of  the  first  devisee.  Yet  in  all  those  cases  such  must 
necessarily  have  been  their  decision,  or  they  could  not  have  pro- 
nounced the  limitations  over  good  by  way  of  executory  devise. 
There  is  no  other  period,  to  which  the  failure  of  issue  intended  by 
the  devisor  can  be  confined.  If  it  be  not  thus  restricted,  then  upon 
the  death  of  the  first  devise  under  age  with  issue,  such  issue  might 
be  successively  continued  for  fifty  generations  or  ten  centuries,  and 
then  becoming  extinct,  both  contingencies  would  have  happened 
upon  which  the  limitation  over  was  to  take  effect.  Thus  creating 
such  a  perpetuity  as  the  law  abhors,  and  will  never  permit. 

As  to  the  second  inflexible  rule  of  law,  so  earnestly  pressed  into 
the  appellee's  service,  it  is  difficult  to  conjecture  what  application 
can  be  made  of  it  for  his  benefit.  If  the  Court  should  be  of  opinion, 
that  the  intention  of  the  testatrix  is  apparent,  and  sufliciently  ex- 
pressed on  the  face  of  the  will,  to  vest  in  Josias  Dallam  an  estate  in 
fee,  with  a  limitation  over  by  way  of  executory  devise,  according  to 
the  rules  prescribed  by  law  for  that  purpose,  then  the  maxim  of  law^ 
relied  on,  ^Hhat  a  limitation  over  shall  never  be  construed  an  execo- 
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toiy  devise,  if  it  can  be  made  to  operate  bv  way  of  remainder,"  can 
hare  no  operation ;  as  after  a  fee,  nothing  remainR  to  be  given.  It 
is  the  doty  of  the  Coart  in  all  cases,  first  to  elicit  the  intention  of 
the  testator  from  the  will  itself,  as  to  the  extent  of  the  interest 
intended  to  be  conferred  on  each  devisee.  This  being  done,  then  to 
devisee  of  the  character  of  that  before  us,  this  rule  of  law  is  to  ^  ^ 
•  he  applied ;  and  if  the  limitations  over  can,  consistently  with  '•^^ 
the  test^ator's  intent,  take  effect  by  way  of  remainder,  they  can  never 
operate  as  executory  devises.  ^'  But  (in  the  language  of  Fearne, 
205.)  this  rule  or  principle,  or  maxim  of  construction,  that  a  limita- 
tion shall  never  operate  as  an  executory  devise,  where  it  may  take 
effect  as  a  remainder,  may  be  overruled,  where  the  intent  of  the  tes- 
tator, or  author  of  the  trust  or  limitation,  plainly  appears  to  contra- 
dict the  legal  construction  of  the  limitation;  for  the  intent  of  the 
testator  shall  always  prevail,  if  not  contrary  to  law ;  which  means, 
if  the  limitation  be  such  as  the  law  allows ;  but  does  not  mean  that . 
the  words  shall  be  taken  in  such  sense  as  the  law  imposes  upon 
them." 

It  has  been  urged  upon  the  Court  that  the  opinion  of  Chancellor 
Kent,  in  Eoosevelt  and  others  vs.  Thurmanj  1  Johns.  Cha.  Rep.  220,  is 
in  point  in  favor  of  the  appellee.  If  this  were  so,  I  should  ponder 
well  before  I  disregarded  so  high  authority.  But  Chancellor  Kent 
has  made  no  such  decision  as  has  been  imputed  to  him  ;'the  counsel, 
it  is  presumed,  has  been  led  into  this  error,  in  part,  by  a  palpable 
mistake  committed  by  the  reporter,  in  giving  the  marginal  contents 
of  the  decree ;  in  which  he  states  "  it  was  held,  by  the  words  *  dying 
withont  issue,'  the  devisee  took  an  estate  tail  by  the  English  law,  or 
an  estate  in  lee  under  our  statute ;"  whereas  the  decision  of  the 
Chancellor  was,  that  he  took  either  <^  an  estate  in  fee,  or  an  estate 
io  tail,  under  the  English  law,"  which  estate  tail,  by  the  statute  of 
New  York,  is  made  an  estate  in  fee.  He  gives  no  express  opinion 
open  the  point  now  in  controversy,  as  it  did  not  arise  in  that  case } 
hot  as  far  as  his  views  can  be  collected  from  what  he  did  say,  they 
^  in  perfect  harmony  with  the  adjudications  referred  to  in  support 
of  the  appellant's  pretensions. 

Too  much  time  has  already  been  consumed  in  reviewing  authori- 
ties in  which  there  is  scarcely  to  be  found  a  shade  of  discrepancy. 
The  tme  construction  of  the  second  clause  of  Frances  Middlemore's 
^illf  (as  far  as  relates  to  this  controversy,)  is,  that  Josias  Dallam 
took  au  estate  in  fee  in  a  moiety  of  Palmer's  Forest,  subject  to  an 
executory  devise  over,  to  take  effect  in  the  event  of  his  dying  under 
the  age  of  twenty-one  years,  and  without  issue  living  at  the  time  of 
his  death.  I  think,  therefore,  that  the  judgment  of  the  County 
^ort  shoald  be  reversed,  with  costs.  Judgment  reversed. 
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251  *  Stoddert  vs,  Newman. — June,  1826. 

Under  the  Acts  of  Assembly  of  1785,  ch.  80,  and  1809,  ch.  153,  authonzing 
amendments  ^'  in  all  proceedings  whatsoever  before  verdict,  so  as  to 
bring  the  merits  of  the  question  between  the  parties  fairly  to  trial,  ^^  the 
writ  cannot  be  amended,  (a) 

Where  that  is  to  be  done,  it  must  be  by  the  titling,  or  by  some  other  part  of 
the  proceedings,  agreeably  to  the  law  prior  to  such  Acts  of  Assembly. 

In  an  action  of  assumpsit  against  N.  to  charge  her  as  executrix  of  G.  with 
rent  accruing  after  C's  death,  upon  a  demise  from  the  plaintiff  to  C. 
evidence  must  be  given  on  the  plea  of  non-assumpsit  of  her  being  execu- 
trix ,  as  well  as  that  she  occupied  the  demised  premises. 

In  an  action  against  the  assignee  of  a  term  to  recover  the  rent  of  the  de- 
mised premises,  general  pleading  is  allowable;  but  it  must  be  shown,  as 
well  as  generally  alleged,  that  the  defendant  is  either  in  fact  or  in  law 
assignee,  (c) 

To  support  an  action  for  uf^  and  occupation  a  demise  must  be  shown,  or 
some  evidence  given,  to  establish  the  relation  between  the  parties  of 
landlord  and  tenant,  (d) 

Where  on  a  demurrer  judgment  is  given  against  the  plaintiff,  and  he  asks 
leave  to  amend  the  pleading  demurred  to.  and  does  amend,  he  is  con- 
sidered as. acquiescing  in  the  judgment,  and  as  abandoning  his  right  to 
appeal  from  it. 

Appeal  from  Charles  County  Court.  This  was  an  action  of 
assnrnpsit  brought  by  the  present  appellant,  (the  plaintiff  below,) 
against  the  defendant,  (the  ai)pellee,)  as  execntrix  of  Francis  New- 
man, to  November  Term,  1820.  At  March  Term,  1822,  a  declara- 
tion was  filed  by  the  plaintiff  against  the  defendant,  as  executrix  as 
aforesaid,  to  recover  the  sum  of  $250  for  the  rent  of  a  house  and 
lot,  which  he  had  rented  by  a  written  contract  to  one  Francis  New- 
man, the  husband  of  the  defendant,  on  the  21st  of  January,  1818; 
that  Francis  Newman  died,  not  having  entered,  leaving  the  defend- 
ant bis  executrix,  who  entered  Into  the  premises,  and  held  them  one 
year,  &c.  The  defendant  pleaded  non  assumpsit  and  plene  adminis- 
travit  The  plaintiff'  obtained  leave  to  amend  at  August  Tenn,  1823, 
and  filed  a  new  declaration  nearly  similar  to  the  first,  charging  the 
defendant  as  assignee  of  the  term,  and  with  having  entei*ed  after 
her  husband's  death,  as  executrix,  &c.    To  this  declaration  the  de- 


(a)  But  see  Rev.  Code,  Act  64,  sec.  85. 

(b)  Cited  in  Thanhauser  vs.  Savins,  44  Md.  415. 

(c)  See  Moale  vs.  Tyson,  2  H.  &  McH.  253;  Heintze  vs.  Thomas,  7  Md.  346. 

(d)  Approved  in  Lloyd  vs.  Hough,  1  Howard,  160,  holding  that  assumpot 
for  use  and  occupation  does  not  lie,  if  the  holding  by  the  defendant  was 
adverse  to  the  plaintiff,  and  the  relation  of  landlord  and  tenant  did  not 
exist.  Such  an  action  must  rest  on  a  contract,  express  or  implied.  See 
Stockett  vs.  Watkins,  2  Q.  &  J.  826,  to  the  same  effect. 
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feDdant  pleaded  twn  fissumpsitj  and  plene  odministraviL  The  plaintiff 
joined  in  issue  to  the  first  plea,  and  demarred  ji^enerally  to  the  other. 
The  County  Court  overruled  the  demurrer ;  and  on  motion  of  the  plain- 
tiff, gave  him  •  leave  to  amend  his  writ  and  declaration.  The  ^^^^ 
writ  and  declaration  were  amended,  changing  the  action  to  ^^^^ 
ODe  against  the  defendant  in  her  own  right.  This  new  declaration 
contained  three  counts — 1.  That  on  the  21st  of  January,  1818,  the 
plaintiff  entered  into  an  agreement  with  a  certain  Francis  Newman^ 
at  his  special  instance  and  request,  that  he  should  use,  occupy, 
possess  and  enjo3\  a  certain  messuage  called  Mont  Bleak,  the  prop- 
artj  of  the  plaintiff,  lying  and  being  in,  &c.  with  the  appurtenances 
and  premises,  for  the  space  of  one  year  fully  to  be  complete  and 
ende<l,  from  the  said  3Ist  of  January,  at  the  price  of  $250.  After 
which  agreement,  and  before  entry  by  the  said  Francis  into  the  said 
tenement,  and  before  the  expiration  of  the  said  term,  the  said 
Francis  died,  to  wit,  on  the  1st  of  February  in  the  year  aforesaid, 
to  wit,  at,  &c.  having  made  and  executed  his  huit  will  and  testament 
m  writing,  by  which  the  defendant  was  appointed  executrix  thereof, 
and  letters  testamentary  were  in  due  form  of  law  granted  to  her  by 
the  Orphans'  Court  of  Charles  County  aforesaid,  to  wit,  on,  &c. 
By  which  said  agreement,  and  the  commission  of  the  said  letters 
testamentary,  the  defendant  entered  into  the  said  messuage  and 
premises,  and  the  appurtenances  thereunto  belonging,  and  was 
thereof  possessed,  to  wit,  on  the  1st  of  February,  1818,  at,  &c.  and 
the  same  had,  held,  used,  occupied  and  enjoyed,  for  a  long  space  of 
time,  to  wit,  for  one  whole  year;  by  reason  whereof  the  defendant 
became  liable  to  pay  to  the  plaintiff  the  said  sum  of  $250;  and  being 
80  indebted,  in  consideration  thereof  afterwards,  to  wit,  on,  &c.  at, 
&c.  undertook  and  faithfully  promised  to  pay  the  plaintiff  the  said 
Bam  of  $250,  when  she  should  be  thereunto  requested.  2.  That 
Francis  Newman  in  his  life-time,  to  wit,  on  the  21st  of  January, 
1818,  entered  into  an  agreement  with  the  plaintiff*  in  these  words : 
"It  is  agreed  between  Mrs.  Kewman,  on  the  part  of  Col.  Newman, 
and  J.  T.  Stoddert,  that  the  lot  at  Port  Tobacco  shall  be  occupied 
by  Colonel  Newman  and  family  the  present  year,  and  the  rent  shall 
he  two  hundred  and  fifty  dollars.  The  tenant  has  the  privilege  of 
cultivating  the  lot  in  tobacco,  or  small  grain,"  &c.  "The  tenant  is 
to  deliver  the  pi*emises  up  at  the  end  of  the  year,'in  as  good  repair 
as  it  is  put  by  the  owner  for  him."  And  before  ♦  entry  of  ^^-^ 
the  said  Francis  upon  the  said  premises,  by  virtue  of  the  said  ^^^ 
contract,  and  before  the  expiration  of  the  said  term,  the  said  Francis 
afterwards,  to  wit,  on  the  Ist  of  February  in  the  said  year,  at,  &c. 
died,  having  made  his  will,  and  appointed  the  defendant  his  execu- 
trix, to  whom  letters  testamentary  were  granted  on,  &c.  And  after- 
wards, to  wit,  on,  &c.  at,  &c.  the  defendant  entered  upon  the  tene- 
ment and  premises  aforesaid,  and  was  thereof  possessed  by  virtue 
of  the  said  agreement,  and  the  commission  of  the  letters  testamen- 
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tary,  and  was  thereof  possessed  for  a  loDg  time,  to  wit,  for  twdre 
months  at,  &c.  And  the  plaintiff  avers,  that  the  sum  of  $250^ 
being  one  year's  rent  ending  after  the  death  of  the  said  Francis, 
and  after  the  entry  of  the  defendant  upon  the  said  premises,  to  wit, 
on  the  10th  of  January,  1819,  was  and  still  is  in  arrear  and  unpaid 
to  the  plaintiff;  in  consideration  whereof  the  defendant  afterwards, 
t'O  wit,  on,  &c.  at,  &c.  undertook  and  faithfully  promised  to  pay  the 
plaintiff  the  last  mentioned  sum  of  money  when  she  should  be  there- 
unto afterwards  requested.  3.  That  the  defendant  was  indebted  to 
the  plaintiff  on  the  day  and  year  aforesaid  at,  &c.  in  the  sum  of 
$250,  for  the  use  and  occupation  of  a  certain  messuage,  &c.  of  the 
plaintiff,  situate,  &c.  by  the  defendant,  and  at  her  special  instance 
and  request,  and  by  the  sufferance  and  permission  of  the  plaintiff, 
for  a  long  time  before  then  elapsed,  had,  held,  used,  occupied,  pos- 
sessed and  enjoyed;  and  being  so  indebted,  in  consideration  thereof 
afterwards,  to  wit,  on,  &c.  at,  &c.  undertook  and  faithiully  promised 
to  pay  to  the  plaintiff,  the  last  mentioned  sum  of  money  when  she 
should  be  thereunto  afterwards  required,  &c.  The  defendant  pleaded 
non  assumpsit,  and  issue  was  joined. 

At  the  trial  the  plaintiff  gave  in  evidence  by  John  Matthews,  a 
comi)etent  witness,  that  in  January,  1818,  he  rented  the  lot  belong- 
ing to  the  plaintiff,  adjoining  Port  Tobacco,  as  the  agent  of  the 
plaintiff,  to  the  defendant,  who  acted  as  the  agent  of  GoL  Newman, 
her  husband,  who  was  then  sick,  at  the  yearly  rent  of  9300;  that 
Ool.  Newman  died  about  the  1st  of  March,  1818,  before  he  had 
entered  upon  the  lot.    The  plaintiff  further  gave  in  evidence  the 
contract  for  the  use  and  occupation  of  the  lot  for  the  year  1818,  as 
stated  in  the  second  count  in  the  declaration,  and  proved  by  the 
said  Matthews,  that  after  the  death  of  Col.  *  Newman,  the 
'•^^  defendant,  about  the  1st  of  March  in  that  year,  entered  into 
the  lot  and  premises,  and  occupied  the  same  until  the  end  of  tbe 
year.    Upon  this  evidence  the  defendant  prayed  the  Court  to  instract 
the  jury,  that  the  plaintiff  could  not  recover  either  the  amount  of 
$250,  or  a  proportional  part  for  the  time  the  defendant  occupied  tbe 
premises.    Which  instruction  the  Court,  [Stephen,  C.  J.,  Key  and 
Plater,  A.  J.]  gave  to  the  jury.    The  plaintiff  excepted ;  and  tbe 
verdict  and  judgment  being  against  him,  he  appealed  to  this  Coart. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Mabtin, 
Abcheb,  and  Dobsey,  JJ. 

R.  JohnsoHy  for  the  appellant.  To  show  that  advantage  could  now 
be  taken  of  the  judgment  on  the  demurrer,  and  of  any  errors  in  tbe 
record,  he  cited  Hughes  vs.  Hotcard^  3  H.  dtJ.9;  Speake  vs.  Sheppard, 
G  H.  dtJ.Si]  Hutchivgs  vs.  Talbot^  3  H.  dt  J.  378.  To  show  that  an 
executor  or  administrator  is  liable  de  bonis  propriis  for  rent  accmed 
after  the  death  of  his  testator  or  intestate,  he  cited  Jetens  vh.  Ear- 
ridgCy  1  Saund.  1,  {and  notes;)  Buckley  vs.  PecJcj  1  Salk.  316,  317; 
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ToUetj  279 ;  Tilney  vs.  NorriSj  1  Ld.  Eaym.  653 ;  S.  C.  Cartliew,  519 ; 
5  Com.  Dig.  tit.  Pleader,  (D.  2,  9.) 
*  Stonestreety  for  the  appellee.  255 

£ABL£y  J.  delivered  the  opinion  of  the  Court.  Before  this  ease 
was  broQght  to  trial  below,  the  pleadings  in  the  cause  were  several 
times  amended,  on  the  motion  of  the  plaiutiflf,  the  appellant  in  this 
Ooart.  The  last  amendment  changed  the  writ  from  a  suit  against 
Elizabeth  H.  Newman,  executrix  of  Francis  Newman,  to  an  action 
against  her  in  her  own  right,  for  the  purpose  of  making  her  person- 
ally liable  for  rent  that  had  incurred  after  she  took  ))ossession  of 
certain  demised  premises,  leased  to  her  husband  a  little  before  his 
death.  The  two  first  counts  of  the  declaration  accordingly  allege, 
that  the  plaintiflf,  on  the  21st  of  January,  1818,  leased  for  one  year 
to  Francis  Newman ;  that  Francis  Newman  died  soon  after,  and  be- 
fore  he  had  entered;  and  that  Elizabeth  H.  Newman  to(»k  letters 
testamentary  on  his  estate,  and  by  virtue  of  the  lease,  and  the  let- 
ters committed  to  her,  possessed  herself  of  the  leased  premises,  and 
occapied  them  the  remaining  part  of  the  year.  On  the  trial  of  the 
general  issue  of  non  aasumpmtj  all  these  facts  were  proved  by  the 
plaintiff  to  the  jury,  save  the  fact  of  Elizabeth  H.  Newman  being  the 
executrix  of  Francis  Newman,  which  he  could  not  prove  aA  alleged, 
or  overlooked  in  stating  the  evidence  in  the  bill  of  exceptions.  In 
the  a'^sence  of  testimony  of  this  material  fact,  the  Court  rightly  de- 
termined, that  Elizabeth  U.  Newman  was  not  liable  for  the  sum 
claimed  of  her,  as  far  as  it  was  sought  to  charge  her  therewith  on 
the  two  first  counts.  The  object  waa  to  sustain  the  suit  against  her 
as  assignee  in  law  of  the  term,  which  could  only  be  done  by  showing 
her  to  be  executrix  of  the  lessee,  and  that  she  possessed  the  demised 
premises  under  the  letters  testamentary,  when  the  ^nt  became  due 
to  the  lessor.  On  such  occasions  general  pleading  is  allowable,  but 
it  must  be  shown,  as  well  as  alleged,  that  the  defendant  is  either  in 
fact  or  in  law  assignee  of  the  term.  The  plaintifi:  here  has  suffi- 
ciently charged  it  in  his  declaration,  but  he  has  failed  to  establish  it 
iu  evidence  to  the  jury,  and  therefore  cannot  maintain  his  action  on 
this  ground.  There  is  also  a  third  count  in  the  declaration,  which 
the  plaintiff  has  not  succeeded  to  support  by  testimony.  This  alleges 
the  use  and  occupation  of  the  same  premises  by  Elizabeth  H.  New- 
man, by  •  the  sufferance  and  permission  of  the  plaintiff,  which 
permission  he  has  not  attempted  to  prove  in  any  way.  To  '•56 
t^apport  an  action  for  use  and  occupation,  a  demise  must  be  shown, 
or  some  evidence  given,  to  establish  the  relation  of  landlord  and  ten- 
ant, between  the  plaintiff  and  defendant.  JSmith  vs.  JStewart,  G 
Johns.  Rep.  48.  In  this  case  no  direct  proof  has  been  offered  for  this 
purpose,  and  it  cannot  be  presumed  from  the  facts  given  in  evidence 
to  the  jury.  A  lease  to  Francis  Newman,  a  little  before  his  death, 
is  in  proof,  and  it  excludes  the  inference  that  Elizal)eth  H.  Newman 
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tary,  and  was  thereof  possessed  for  a  long  time,  to  wit,  for  twelve 
months  at,  &c.  And  the  plaintiff  avers,  that  the  sum  of  9250, 
being  one  year's  rent  ending  after  the  death  of  the  said  Francis, 
and  after  the  entry  of  the  defendant  upon  the  said  premises,  to  wit, 
on  the  10th  of  Janaary,  1819,  was  and  still  is  in  arrear  and  unpaid 
to  the  plaintiff;  in  consideration  whereof  the  defendant  afterwards, 
to  wit,  on,  &c.  at,  &c.  undertook  and  faithfully  promised  to  pay  the 
plaintiff  the  last  mentioned  sum  of  money  when  she  should  be  there- 
unto afterwards  requested.  3.  That  tl)e  defendant  was  indebted  to 
the  plaintiff  on  the  day  and  year  aforesaid  at,  &c.  in  the  sum  of 
$250,  for  the  use  and  occupation  of  a  certain  messuage,  &c.  of  the 
plaintiff,  situate,  &c.  by  the  defendant,  and  at  her  special  instance 
and  request,  and  by  the  sufferance  and  permission  of  the  plaintiff, 
for  a  long  time  before  then  elapsed,  had,  held,  used,  occupied,  pos- 
sessed and  enjoyed ;  and  being  so  indebted,  in  consideration  thereof 
afterwards,  to  wit,  on,  &c.  at,  &c.  undertook  and  faithfully  promised 
to  pay  to  the  plaintiff,  the  last  mentioned  sum  of  money  when  she 
should  be  thereunto  afterwards  required,  &c.  The  deiendant  pleaded 
non  assumpsit^  and  issue  was  joined. 

At  the  trial  the  plaintiff  gave  in  evidence  by  John  Matthews,  a 
comi)etent  witness,  that  in  Januar3',  1818,  he  rented  the  lot  belong- 
ing to  the  plaintiff,  adjoining  Port  Tobacco,  as  the  agent  of  the 
plaintiff,  to  the  defendant,  who  acted  as  the  agent  of  GoL  Newman, 
her  husband,  who  was  then  sick,  at  the  yearly  rent  of  $300;  that 
Ool.  Newman  died  about  the  1st  of  March,  1818,  before  he  had 
entered  upon  the  lot.  The  plaintiff  further  gave  in  evidence  the 
contract  for  the  use  and  occupation  of  the  lot  for  the  year  1818,  as 
stated  in  the  second  count  in  the  declaration,  and  proved  by  the 
said  Matthews,  that  after  the  death  of  Col.  ♦  Newman,  the 
'•^^  defendant,  about  the  1st  of  March  in  that  year,  entered  into 
the  lot  and  premises,  and  occupied  the  same  until  the  end  of  the 
3'ear.  Upon  this  evidence  the  defendant  prayed  the  Court  to  instmct 
the  jury,  that  the  plaintiff  could  not  recover  either  the  amoant  of 
$250,  or  a  proportional  part  for  the  time  the  defendant  occupied  the 
premises.  Which  instruction  the  Court,  [Stephen,  C.  J.,  Key  and 
Plater,  A.  J.]  gave  to  the  jury.  The  plaintiff  excepted ;  and  the 
verdict  and  judgment  being  against  him,  he  appealed  to  this  Court 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Mabtin, 
Abcheb,  and  Dobsey,  J  J. 

R.  Johnson^  for  the  api)ellant.  To  show  that  advantage  could  now 
be  taken  of  the  judgment  on  the  demurrer,  and  of  any  errors  in  the 
record,  he  cited  Hughes  vs.  Hotcard,  3  JI.  <fc  J.  9;  SpeaJce  vs.  tiheppard^ 
6  H.  d;  J.  81 ;  Hutchivgs  vs.  TaWot,  3  H.  db  J.  378.  To  show  that  an 
executor  or  administrator  is  liable  de  bonis  propriis  for  rent  accrued 
after  the  death  of  his  testator  or  intestate,  he  cited  Jevens  vs.  Ear- 
ridgCy  1  Saund.  1,  (and  notes;)  Buckley  vs.  Peck,  1  Salk.  316,  317; 


STODDBRT  vs.  NEWMAN.— 7  H.  &  J.  193 

ToUer,  279 ;  Tilney  vs.  Norris,  1  Ld.  Raym.  653 ;  S.  C.  CartheiCy  619 ; 
0  Com.  Dig.  tit  Pleader,  (D.  2,  9.) 
*  Stonestreetj  for  the  appellee.  355 

£abl£,  J.  delivered  the  opinion  of  the  Goart.  Before  this  case 
was  broQght  to  trial  below,  the  pleadings  in  the  cause  were  several 
times  amended,  on  the  motion  of  the  plaintiff,  the  appellant  in  this 
Ooart.  The  last  amendment  changed  the  writ  from  a  snit  against 
Elizabeth  H.  Newman,  executrix  of  Francis  Newman,  to  an  action 
against  her  in  her  own  right,  for  the  purpose  of  making  her  person- 
ally liable  for  rent  that  had  incurred  after  she  took  ))ossession  of 
certain  demised  premises,  leased  to  her  husband  a  little  before  his 
death.  The  two  first  counts  of  the  declaration  accordingly  allege, 
that  the  plaintiff,  on  the  2lRt  of  January,  1818,  leased  for  one  year 
to  Francis  Newman ;  that  Francis  Newman  died  soon  after,  and  be- 
fore he  had  entered;  and  that  Elizabeth  H.  Newman  took  letters 
testamentary  on  his  estate,  and  by  virtue  of  the  lease,  and  the  let- 
ters committed  to  her,  possessed  herself  of  the  leased  premises,  and 
occupied  them  the  remaining  part  of  the  year.  On  the  trial  of  the 
general  issue  of  non  assumpsit^  all  these  facts  were  proved  by  the 
plaintiff  to  the  jury,  save  the  fact  of  Elizabeth  H.  Newman  being  the 
executrix  of  Francis  Newman,  which  be  could  not  prove  as  alleged, 
or  overlooked  in  stating  the  evidence  in  the  bill  of  exceptions.  In 
the  a'isence  of  testimony  of  this  material  fact,  the  Court  rightly  de> 
termined,  that  Elizabeth  H.  Newman  was  not  liable  for  the  sum 
elaimed  of  her,  as  far  as  it  was  sought  to  charge  her  therewith  on 
the  two  first  counts.  The  object  was  to  sustain  the  suit  against  her 
as  assignee  in  law  of  the  term,  which  could  only  be  done  by  showing 
her  to  be  executrix  of  the  lessee,  and  that  she  possessed  the  demised 
premises  under  the  letters  testamentary,  when  the  rent  became  due 
to  the  lessor.  On  such  occasions  general  pleading  is  allowable,  but 
it  most  be  shown,  as  well  as  alleged,  that  the  defendant  is  either  in 
fact  or  in  law  assignee  of  the  term.  The  plaintiff  here  has  suffi- 
ciently charged  it  in  his  declaration,  but  he  has  failed  to  establish  it 
in  evidence  to  the  jury,  and  therefore  cannot  maintain  his  action  on 
this  ground.  There  is  also  a  third  count  in  the  declaration,  which 
the  plaintiff  has  not  succeeded  to  support  by  testimony.  This  alleges 
the  use  and  occupation  of  the  same  premises  by  Elizabeth  H.  New- 
man, by  ♦  the  sufferance  and  permission  of  the  plaintiff*,  which  ^^ -^ 
permission  he  has  not  attempted  to  prove  in  any  way.  To  '•5o 
support  an  action  for  use  and  occupation,  a  demise  must  be  shown, 
or  some  evidence  given,  to  establish  the  relation  of  landlord  and  ten- 
ant, between  the  plaintiff  and  defendant.  JSmith  vs.  iStewartj  0 
'Johns.  Rep.  48.  In  this  case  no  direct  proof  has  been  offered  for  this 
purpose,  and  it  cannot  be  presumed  from  the  facts  given  in  evidence 
to  the  jury.  A  lease  to  Francis  Newman,  a  little  before  his  death, 
is  in  proof,  and  it  excludes  the  inference  that  Elizal)eth  II.  Newman 
13  7  H.  &  J.  * 
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held  under  a  demise  to  her.  Non  constat  that  she  was  the  execatrix 
of  Francis  Newman,  and  no  other  person  than  his  execator  or  ad- 
ministrator had  a  right  to  possess  and  hold  tjie  leased  premises. 
The  executor  or  administrator  might  assign,  but  the  lessor,  the  plain- 
tiff in  this  suit,  cannot  be  presumed  to  have  had  any  thing  to  saj  to 
the  premise.s,  after  he  leased  them  to  Francis  Newman. 

We  forbear  to  express  any  opinion  in  relation  to  the  judgment  of 
the  Court  on  the  demuri*er  to  the  plea  ot'plene  administravit.  It  does 
not  appear  to  us  to  be  embraced  in  the  appeal  taken  in  the  case  by 
the  plaintiff.  Subsequent  to  its  being  pronounced,  all  the  pleadingH 
that  led  to  the  demurrer,  underwent  an  amendment  on  his  motion, 
which  would  hardly  have  prevailed,  if  a  design  of  appealing  had  been 
then  avowed  by  him.  Indeed  his  very  motion  to  amend,  implied  his 
acquiescence  in  the  Court's  decision,  and  is  to  be  considered  a  waiver 
of  his  right  of  appeal,  if  it  could  be  exercised,  alter  the  pleadings 
anterior  to  the  demurrer  had  given  place  to  the  new  or  amended 
pleadings. 

We  might  also  well  observe  silence  with  regard  to  the  amend- 
ments in  the  pleadings  made  in  the  Court  below,  and  which  were 
brought  into  view  on  the  argument  of  this  case.  They  were  made 
in  favor  of  the  plaintiff  on  his  own  application,  and  the  appeal  comes 
alone  from  him.  But  as  there  is  a  diversity  of  opinion  on  the  tme 
construction  of  the  Act  of  178r»,  ch.  80,  s.  4,  and  of  the  Act  of  1809, 
ch.  153,  s.  1,  which  is  like  it,  and  the  practice  of  amending  writs  un- 
der those  Acts  has  been  variant  in  different  judicial  districts  of  the 
State,  we  esteem  this  a  fit  opportunity  to  settle  the  law  on  this  sub- 
ject. The  words  of  the  Acts  are,  '^  the  Courts  of  law  shall  have  foD 
*  power  and  authority  to  order,  and  allow  amendments  to  be 
made  in  all  proceedings  whatsoever  before  verdict,  so  as  to  bring 
the  merits  of  the  question  between  the  parties  fairly  to  trial."  These 
general  expressions  we  interpret  to  mean,  all  proceedings  in  a  cause 
subsequent  to  the  return  of  the  writ,  and  as  not  authorizing  an  amend- 
ment of  the  writ  itself,  which  furnishes  the  question,  the  merits  of 
which  is  to  be  tried  between  parties.  To  alter  the  writ,  it  would 
seem  would  be  to  change  the  question  between  the  parties,  instead 
of  bringing  it  fairly  to  trial  between  them — when  the  writ  is  to  be 
amended,  it  must  be  by  the  titling,  or  by  some  other  part  of  the  pro- 
ceedings, agreeably  to  the  law  prior  to  the  said  Acts  of  Assembly. 

Judgment  affirmed* 


BoHN  vs,  Headley. — June,  1826. 

A  deed  of  gift  of  personal  propei-ty  from  a  father,  (who  was  not  indebted  at 
the  time.)  to  his  child,  executed,  acknowledged  and  recorded,  according 
to  law.  conveying  the  property  to  the  child,  with  a  provision  that  the 
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donor  was  to  remain  in  its  possesaion  and  use  during  life. — Hdd^  to  be 
valid  both  at  common  law  and  under  the  Statute  of  18  Eliz.  (a) 

Such  a  deed  is  not  within  the  Statute  of  27th  Eliz.  that  Statute  not  relating 
to  conTeyances  of  personal,  but  of  real  property.  (6) 

H.  beiDg  entitled  by  deed,  at  her  father's  death,  to  certain  slaves,  the  father 
sold  them  as  slaves  for  life  to  B.  who  took  possession,  and  used  them  as 
his  own. — jEfe/r2,  in  an  action  of  trover,  brought  at  the  father's  death  by 
H.  against  6.  for  the  slaves,  that  there  must  be  other  evidence  of  a  con- 
version of  the  slaves  by  B.  to  entitle  H.  to  recover,  (c) 

After  the  date  of  the  said  deed,  H.  who  was  then  a  single  woman,  married. 
The  donor,  her  father  died  during  her  coverture,  and  afterwards  her 
husband  died,  without  doing  any  thing  to  recover  the  possession  of  the 
slaves.— ^e/d,  that  the  right  to  them  survived  to  the  wife. 

Hie  isBue  of  slaves  born  during  the  existence  of  a  tenancy  for  life,  belong 
to  the  tenant  for  life.    Per  Archer,  J. 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
trofer  for  slaves.  The  defendant,  (now  appellant,)  pleaded  not 
guilty,  and  Lssue  wa^  joined. 

1.  At  the  trial  the  case  was  admitted  to  be  this — One  Thomas 
Tocker,  of  Anne  Arundel  Comity,  being  the  owner  of,  and  having 
in  his  possession,  the  negroes  in  the  following  deed  •  men-  ^ cq 
tioned,  on  the  7th  of  September,  1796,  executed  the  said  deed,  '•^^ 
whereby  he  did  give,  grant,  and  make  over  unto  his  three  daughters, 
Mary  Tudley  Tucker,  Rebecca  Pairbain  Tucker,  and  Harriet  Tucker, 
three  negro  slaves,  as  follows :  Unto  his  daughter  M.  T.  Tucker  his 
negro  boy  Ben,  unto  his  daughter  E.  F.  Tucker  his  negro  boy  Charles, 
aod  unto  his  daughter  Harriet  Tucker  his  negro  girl  Dorcas,  unto  his 
said  danght^rs,  and  their  heirs  forever;  to  have  and  receive  the  said 
negroes  at  his  death,  and  not  before,  revoking  all  further  claim  unto 
the  said  negroes,  further  than  to  have  the  use  and  labor  of  them 
daring  his  natural  life.  The  deed  was  acknowledged  on  the  day  of 
its  date  before  a  justice  of  the  peace  of  Anne  Arundel  County,  and 
recorded  on  the  8th  of  September,  1796,  among  the  records  of  that 
county,  where  Tucker  then  resided.  Negro  Dorcas,  in  the  said  deed 
mentioned,  is  the  negro  woman  named  in  the  declaration,  and  the 
other  negroes  mentioned  in  the  declaration  are  the  children  of  Dorcas. 
At  the  time  of  making  the  said  bill  of  sale,  Dorcas  was  an  infant  of 
the  age  of  seven  years,  and  Harriett,  the  plaintiff*,  a  child  of  Tucker, 
'WIS  at  that  time  an  infant  of  the  age  of  ten  years.  Tucker  oon- 
tinued  to  keep  and  bold  in  his  possession  Dorcas,  using  and  cmploy- 


'flj  See  Hambletati  vs.  Hayward,  4  H.  &  J.  344;  Cooke  vs.  Cooke,  43  Md. 
523;  ^ter.  Br.  Stat.  881,  402;  Schuman  vs.  Peddicord,  50  Md.  560. 

{b)  But  see  Baltimore  vs.  Williamit,  6  Md.  266.  where  the  case  in  the  text  is 
examined.    Cf.  Cooke  vs.  Kelt,  13  Md.  469. 

'c}  Affirmed  in  Sieirart  vs.  Spedden,  5  Md.  449,  holding  that  demand  and 
refusaJ  are  necessary  to  show  a  conversion,  where  the  defendant  is  in  posses- 
sion by  finding,  or  by  delivery  from  the  plaintiff,  or  a  third  person.  Cf. 
ttfsfu*  vs.  Puss,  8  Md.  148. 
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ing  her  as  bis  property,  accordiDg  to  the  provisions  of  the  deed, 
until  he  sold  her  a«  herein  set  forth.  On  the  18th  of  December, 
1810,  Tucker  brought  Dorcas  with  the  boy  G^eorge,  her  child,  then  an 
infant,  to  Baltimore,  and  sold  and  delivered  her  by  the  name  of 
Darkee,  and  also  the  said  George,  to  the  defendant,  as  slaves  for  life 
to  him,  for  the  consideration  of  $280  then  paid  to  him  by  the  de- 
fendant ;  and  executed  to  him,  in  pursuance  thereof^  a  bill  of  sale, 
which  wa«  acknowledged  before  a  justice  of  the  peace  of  Baltimore 
County  on  the  day  of  its  date,  (the  18th  of  December,  1810,)  and 
recorded  on  the  Dth  of  January,  1811,  among  the  records  of  that 
county.  The  defendant  has  ever  since  continued  to  hold  Dorcas  and 
George  as  his  slaves,  and  had  them  in  possession,  together  with  the 
other  negroes  in  the  declaration  mentioned,  all  of  whom  are  the 
children  of  Dorcas,  and  who,  together  with  George,  were  all  born 
during  the  life  of  Tucker,  and  all,  except  George,  since  the  said  sale 
^to  the  defendant.  The  plaintiff  continued  to  live  with  her  father, 
the  said  Tucker,  until  he  removed  from  •  this  State  into  Vir- 
ginia  in  the  year  1814,  where  she  married  one  George  Headlej. 
That  Tucker  died  in  December,  1818,  and  George  Headley  in  2sovein- 
ber,  1819.  The  defendant  then  prayed  the  direction  of  the  Court  to 
the  jury,  that  the  matters  so  admitted  were  evidence  of  fraud  in  the 
making  the  deed  aforesaid  from  Tucker  to  the  plaintiff;  that  the 
same  deed  was  void,  and  that  the  plaintiff  was  noli  entitled  to  re- 
cover. This  direction  the  Court,  [Abcheb,  C.  J.,]  refused  to  give; 
but  instructed  the  jury  that  the  plaintiff  was  entitled  to  recover. 
The  following  is  the  opinion  he  delivered  to  the  jury.  The  determi- 
nation of  the  question  as  to  the  validity  of  the  conveyance  by 
Thomaa  Tucker  to  Harriet  Tucker,  dated  the  7th  of  September,  1796, 
depends  upon  the  construction  of  the  different  Statutes  relative  to 
fraudulent  conveyances.  The  common  law,  it  is  apprehended,  cannot 
reach  this  case,  the  gift  to  Harriet  being  precedent  to  the  acqui- 
sition of  any  right  by  the  defendant,  foe.  Ab.  307.  It  has  indeed, 
been  said,  that  the  rules  of  the  common  law  are  so  strong  against 
fraud  that  they  would  reach  every  case  intended  to  be  remedied  by 
the  Statutes  13  and  27  Eliz.  Kadgoan  vs.  Kennetty  Cowper^  434.  But 
this  remark,  it  is  apprehended,  must  be  confined  to  those  cases 
where  the  debt,  or  right  intended  to  be  avoided,  had  its  inception 
before  the  commission  of  the  fraudulent  act  by  which  it  was  intended 
to  deceive  the  creditor,  or  defeat  the  pre-existing  right.  And  indeed, 
independent  of  the  circumstance  of  the  right  of  the  defendant 
having  accrued  long  subsequent  to  the  voluntary  conveyance  to  the 
plaintiff,  which  could  prevent  it  from  being  the  subject  of  animad- 
version at  common  law,  the  conveyance  appears  not  to  be  accompa- 
nied by  any  of  those  sure  and  certain  indicia  of  fraud  which  woald 
render  it  void.  It  does  not  appear,  for  example,  that  there  has  been 
a  successive  transfer  of  all  the  donor's  property.  There  appears  to 
have  been  no  secrecy  about  the  transaction ;  it  has  been  executed 
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and  acknowledged  and  recorded  in  the  usual  manner.  There  seems 
to  be  no  unusual  clauses  in  it,  which  would  constitute  marks  of  fraud 
and  collusion ;  no  artful  and  forced  dress  and  appearance  given  by 
the  parties  to  the  instrument,  which  would  create  a  suspicion  that 
they  were  intended  to  conceal  some  bidden  and  fraudulent  intention. 
It  is  true  the  owner  continued  in  possession  after  *  the  con-  ^^ft 
veyaoce,  but  it  was  in  \irtue  of  a  positive  stipulation,  inserted  '•^" 
in  the  body  of  the  instrument;  and  if  there  had  been  no  such  con- 
vention between  the  parties,  the  mere  possession  by  the  donor  would 
have  been  justified  since  the  passage  of  the  Act  of  1763,  the  con- 
veyance having  been  acknowledged  and  recorded.  If  this  instru- 
ment be  void  then  against  a  subsequent  purchaser  or  creditor,  it 
most  be  in  virtue  of  the  Statutes  of  Elizabeth,  above  referred  to; 
for  there  seems  to  be  no  principle  of  common  law  which  could  con- 
taminate it.  These  Statutes,  being  made  for  the  purpose  of  avoiding 
fraodulent  transfers  of  property,  such  a  construction  has  ever  been 
pat  upon  them  by  Courts  of  justice,  as  would  most  effectually  carry 
into  execution  the  intentions  of  the  Legislature  in  suppression  of  the 
frauds  intended  to  be  guarded  against,  under  whatever  plausible 
devices  they  might  be  covered.  They  have,  therefore,  had  a  liberal 
construction  in  suppression  of  fraud ;  their  spirit  and  purview  have 
been  largely  considered,  and  such  a  construction  has  been  given 
them  as  has  made  them  highly  beneficent  to  the  community. 

The  Statute  13th  Eliz.  extends  to  all  creditors,  and  to  all  others 
who  have  any  cause  of  action  or  suit,  or  any  penalty  or  forfeiture, 
either  to  the  State  or  the  citizen,  and  renders  invalid  all  voluntary 
conveyances  against  prior,  as  well  as  subsequent  creditors,  with  the 
exception  of  family  settlements  and  provisions ;  and  even  these  are 
void  if  accompanied  with  the  above  mentioned  particular  indicia  of 
Irand.  In  the  absence  of  these  indications,  they  stand  on  the  same 
ground  with  deeds  made  for  a  valuable  consideration.  In  cases  of 
family  settlements  and  provisions,  conveyances  have  a  preference 
over  debts  originating  in  subsequent  contracts ;  l)ecause  the  consid- 
eration, upon  which  it  is  founded,  proceeds  from  a  most  virtuous 
motive,  and  it  would  be  inconsistent  with  every  moral  principle  to 
give  a  different  determination.  The  defendant  has  been  supi)Osedf 
in  argnment,  to  stand  in  the  light  of  a  purchaser,  and  not  of  a 
creditor,  and  that  therefore  the  Stat.  13  Eliz.  could  by  no  probability 
reach  this  case,  it  applying  exclusively  to  creditors.  But  in  one  view 
of  the  case  he  might  possibly  be  considered  a  creditor,  for  if  he 
paid  for  the  property  on  a  consideration  which  failed  entirely,  he 
might  have  his  action  against  the  vendor  for  •  the  sum  paid.  ^ 

To  make  myself  better  understood,  if  the  first  conveyance  '^"^ 
overreached  the  subsequent  sale,  the  consideration  of  the  purchase 
had  failed,  and  he  would  be  a  creditor  subsequent  to  the  voluntary 
conveyance,  and,  but  for  the  consideration,  might  be  considered 
within  the  reach  of  the  Statute.    But  if  in  this  view  of  the  case. 
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the  defendant  can  be  considered  as  a  creditor,  his  claim,  originating 
subsequently  to  the  voluntary  conveyance,  cannot  overreach  it,  as  it 
is  founded  on  considerations  of  blood  and  natural  affection.  A  man 
not  involved  in  debt  may  legally  make  provision  for  his  children. 

In  the  case  of  Ld,  Townsend  vs.  Wyndham^  2  Ves,  11,  Lord  Hard- 
wicke  is  reported  to  have  said,  "  that  if  there  is  a  voluntary  convey- 
ance by  one  not  indebted,  if  that  voluntary  conveyance  was  for  a  child, 
and  no  particular  evidence  or  badge  of  fraud  to  deceive  or  defraud 
subsequent  creditors,  it  appears,  that  it  will  be  good,  otherwise  not; 
but  it  will  stand,  though  afterwards  he  becomes  indebted.''  It  cannot 
be  contended  that  any  of  the  usual  badges  of  fraud  attended  the 
original  transaction,  nor  is  there  any  evidence  in  the  cause  to  induce 
the  slightest  belief  that  the  original  conveyance  was  made  with  the 
intent  of  contracting  subsequent  debts.  The  transfer  cannot  then 
be  considered  as  coming  within  any  of  the  provisions  of  13th  Ehza- 
beth. 

Let  us  next  inquire  whether,  considering  the  defendant  in  the 
light  of  a  purchaser,  the  conveyance  to  the  plaintiff  is  embraced  by 
any  of  the  provisions  of  the  27th  Eliz.  ch.  4,  against  fraudulent  con- 
veyances f  The  object  in  the  passage  of  this  law  was  to  protect 
purchasers  from  conveyances  made  with  intent  to  defraud  and  de- 
ceive. Should  this  statute  be  considered  as  extending  to  convey- 
ances of  personal  property,  such  has  been  the  constniction  put  upon 
it  by  repeated  determinations  of  the  Courts,  that  it  would  seem  to 
embrace  the  present  case.  Mr,  Roberts^  in  his  lYeatise  on  Fraudu- 
lent Conveyances^  lays  it  down  as  a  principle,  that  a  subsequent  pur- 
chaser may  treat  a  prior  voluntary  conveyance  tis  a  nullity,  although 
he  had  notice  of  the  precedent  conveyance.  This  principle  may 
now,  without  any  inquiry  into  the  reasonableness  of  it,  be  considered 
undeniable,  since  the  determination  in  case  of  Doe  on  tJie  demise  of 
Otley  vs.  Manning^  9  Ea^t^  59.  It  has  also  been  •  determined, 
'•"'•  that  a  voluntary  gift,  if  followed,  though  at  a  long  intervsJ, 
by  an  attempt  to  convey,  furnished  presumptive  evidence  of  an  origi- 
nal intent  to  defraud ;  and  that  when  the  two  acts  are  coupled,  to 
wit,  the  voluntary  conveyance  and  subsequent  sale  to  a  purchaser, 
this  constituted  evidence  of  an  original  fraudulent  intent,  and  made 
the  first  conveyance  void  under  the  statute.  If  the  language  of  the 
statute  would  at  all  have  Justified  its  extension  to  conveyances  of 
merely  personal  property,  there  appears  to  be  no  reason  why  the 
Courts  should  hesitate  to  protect,  by  it,  subsequent  purchaser  of 
this  species  of  property;  for  conveyances  of  personal  property,  in 
fraud  of  purchasers,  are  as  numerous  a«  conveyances  of  lands  and 
teneihents ;  and  when  the  general  diffusion  of  this  kind  of  property 
over  the  whole  mass  of  the  community  is  considered,  the  assertion 
may  lie  safely  ventured,  that  transl'ers  of  it  are  both  more  important 
and  more  numerous.  Personal  property,  it  is  true,  is  of  a  fluctuat- 
ing and  transitory  character,  but  still,  with  some  exceptions,  it  is 
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capable  of  being  traced  and  identified.  But  however  just  and  rea- 
wnable  in  principle  its  extension  might  be,  Courts  cannot  give  an 
interpretation  contradicting  the  intention  of  the  Legislature,  as  mani- 
fested by  the  language  they  have  used.  The  words  of  the  statute 
are  lands,  tenements  and  hereditaments ;  now  it  is  scarc^ely  neces- 
sary to  say  that  personal  property,  at  least  so  far  as  regards  the 
object  of  the  present  suit,  cannot  be  included  within  either  of  these 
terms,  their  known  and  received  legal  signification  excluding  the 
idea.  Perhaps  a  reason  may  be  discovered  for  the  use  of  these 
terms,  from  the  great  care  formerly  bestowed  in  the  ascertaiment  of 
the  rights,  of  what  was  considered,  lasting  and  permanent,  and  from 
the  low  estimation  in  which  personal  chattels  were  held,  being  re- 
garded as  only  a  transient  commodity,  which  might  be  protected  in 
the  hands  of  purchasers  by  the  aid  of  the  common  law,  without  the 
necessity  of  legislative  provision.  From  a  full  consideration  of  the 
sabject,  I  am  satisfied  that  neither  the  common  law,  nor  the  statutes, 
can  be  so  construed  as  to  avoid  the  conveyance  to  the  plaintiff. 

A  question  has  been  raised,  whether  the  plaintiff'  can  sustain  the 
present  suit  f  By  the  statement  agreed  upon  it  appears,  that  the 
plaintiff  in  the  year  1814  was  married  to  George  *  Headley,  ^^aq 
and  that  he  died  in  the  year  1819,  before  the  institution  of  ^^^ 
this  suit.  There  does  not  appear  to  be  anything  in  the  objection. 
If  the  wife  survive,  any  action  for  a  tort  committed  to  her  or  her 
personal  or  real  property,  before  marriage,  or  to  her  person  or  real 
estate  during  coverture,  will  survive  to  her.  1  ChiUy^s  Pleading^  64. 
If  this  cause  of  action  originated  previous  to  the  marriage,  she  is 
certainly  properly  in  Court.  But  the  conversion,  which  is  the  injury 
complained  of,  is  alleged  in  the  declaration  to  have  taken  place  sub- 
seqaently  to  the  death  of  her  husband;  if  this  be  the  fact,  there  is 
abo  an  end  of  the  objection,  provided,  after  the  death  of  her  hus- 
band, the  property  remained  to  her,  as  the  right  of  action  occurred 
only  from  the  time  of  the  wrongful  conversion.  Property  in  the 
plaintiff  is  necessary  to  support  this  action.  The  husband,  during 
bis  life,  never  reduced  the  proi)erty  in  contest  into  possession.  He 
never  exercised  any  acts  of  ownership  over  it,  by  which  his  inten- 
tion of  making  it  his  own  was  demonstrated.  No  property  there- 
fore vested  in  him.  It  was  in  fact  a  mere  right  of  action,  which  he 
never  deemed  it  necessary  to  enforce.  After  the  coverture  is  deter- 
mined by  the  death  of  the  husbaiid,  the  property.and  right  of  action 
certainly  remains  to  the  wife,  and  not  to  his  representatives.  The 
prayer  is  therefore  overruled.    The  defendant  excepted.. 

2.  The  defendant  further  prayed  the  Court  to  instruct  the  jury, 
that  the  plaintiff'  was  not  entitled  to  recover  in  this  action  the  children 
of  Dorcas,  bom  after  the  deed  of  gift,  and  during  the  life  of  Tucker, 
the  grantor.  And  the  Court,  [Abohee,  C.  J.  and  Hanson,  A.  J.] 
being  of  opinion  that  the  childreu,  bom  during  the  life  of  Tucker, 
belonged  to  him  and  his  assignee,  instructed  the  jury  accordingly. 
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The  plaintiff  excepted.    Verdict  and  jadginent  tor  the  plaintiff,  and 
the  defendant  appealed  to  this  Court. 

The  canse  was  argued  on  the  first  bill  of  exceptions,  before  Buch- 
anan, C.  J.,  Eable,  Martin,  Stephen,  and  Dobsey,  JJ. 

Frickj  for  the  appellant,  contended,  that  the  deed  of  gift  from 
^g^M  Thomas  Tucker  to  the  appellee,  was  void.  1.  Under  •  t^lie 
'**'*  Statutes  of  13th  and  27th  Elizabeth.  2.  At  common  law.  If 
not,  then  3.  That  it  was  an  instrument  voidable  on  its  face,  and. 
that  Tucker,  by  his  sale  to  the  appellant,  avoided  it.  4.  That  at  all 
events,  the  children  of  the  negro  woman  in  question,  bom  during* 
the  life-time  of  Tucker,  where  the  property  of  the  tenant  for  life. 
5.  That  the  parties  to  the  action  are  misconceived. 

On  the  first  point  he  cited  ttoberV»  Fraud.   Con.  395,  15,  16; 
Twyneh  Case^  3  Coke^  80 ;  Jackson  vs.  Myers,  18  Johns.  425 ;  Taylor 
vs.  Jones,  2  Atk.  601.    On  the  2nd  point :  Kadogan  vs.  Kennett,  2 
Cowp.  434 ;  Newgate  Case,  3  Bac.  Ab.  247 ;  Jackson  vs.  Myers,  supra; 
Roberts,  33,  34  5  SpraHey  vs.  Wilson,  3  Serg.  <fc  Lowb.  8 ;  Jenk.  109 ; 
2  Blk.  Com.  441 ;  Pearson  vs.  Pearson,  7  John.  26;  Edward  vs.  Hear- 
ben,  2  T.  E.  587 ;  Garrett  vs.  HeughleU,  1  H.  c&  J.  3 ;  Com.  Dig.  iiU 
Covin,  B.  2.    On  the  3rd  point :  Roberts,  442 ;  Spratley  vs.    WilsoHj 
supra.    On  the  4th  point:  Standiford  vs.  Amos,  1  H.  dt  J.  526.    On 
the  5th  point:  Reeves^  Dom.  Ret.  tit  Baron  and  Feme,  c.  4;  3  Am, 
Dig.  328,  pi.  185 ;   Walker  vs.  Mebane,  1  Murph.  (N.  C.)  41 ;  Oriswold 
vs.  Penniman,  2  Conn.  564. 

^  •  Mitchell,  on  the  same  side.  There  is  no  proof  from  which 
'^"®  the  jury  could  infer  an  actual  or  constructive  conversion.  To 
show  that  it  was  incumbent  on  the  plaintiff  to  prove  a  demand  aud 
refusal,  he  cited  6  Bac.  Ab.  tit.  Trover,  678,  682,  706 ;  2  Phill.  Evid. 
118, 119,  (note;)  Brown  vs.  Cook,  9  Jo^n«. 361;  Sturtevantv^.  Ballard^ 
Ibid,  341.  And  to  show  that  a  will  was  revoked  by  a  subsequent 
sale,  Nan  MickeVs  Case,  14  Johns.  324;  2  Pow.  on  Mortg.  1109,  (fiote;) 
Bayard  vs.  Hoffman,  4  Johns.  Chan.  450. 

Hanafi,  for  the  appellee.  The  gift  is  not  void  at  common  law.  3^ 
Bac.  Ab.  tit.  Fraud,  7.  There  is  nothing  on  the  face  of  the  deed  to 
show  that  a  fraud  was  intended;  the  donor's  remaining  in  possession 
is  stipulated  in  the  deed.  Kadogan  vs.  Kennett,  2  Cowp.  436.  It  is  a 
good  deed  under  the  Act  of  1763,  ch.  13,  s.  2.  And  independent  of 
that  Act  it  is  valid.  It  is  not  void  under  the  Statue  of  13th  Eliza* 
beth.  That  Statute  extends  to  creditors  only.  Kadogan  vs.  Kennett, 
2  Co7vp.  434.  The  Statute  of  27th  Elizabeth  relates  to  purchasers  of 
lauds,  and  not  of  personal  property.  Was  the  appellant  a  creditor? 
If  he  was,  he  was  a  subsequent  creditor.  A  man  not  in  debt  may 
make  a  voluntary  gift  to  his  children.  Lord  Toumshend  vs.  Wynd- 
ham,  2  Ves.  11 ;  Verplank  vs.  Sterry,  12  Johns.  Rep.  557 ;  Bennett  vs. 
Bedford,  11  Mass.  Rep.  390,  421 ;  Parker  vs.  Procter,  9  Mass.  Rep.  390: 
Walker  vs.  Burrows,  1  Atk.  94;  Middlecome  vs.  Marlow,  2  Atk.  520^ 
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Bob.  an  Fraud.  Convey.  452.  The  deed  is  good  under  the  Statute  of 
27th  Elizabeth.  Rob.  on  Fraud.  Convey.  7.  But  it  has  been  said  that 
the  action  is  misconceived.  The  appellee  married,  and  her  husband 
died  after  her  father.  By  the  deed  she  was  not  to  have  the  property 
QDtil  after  her  father's  death.  This  is  a  chose  in  (ictiony  over  which 
the  husband  exercised  no  control,  and  which  survived  to  the  wife. 
Eaper  on  Baron  and  Feme;  Schuyler  vs.  Hoyle^  5  Johns,  Ch.  209; 
Wright  vs.  Butter,  2  Ves.  675 ;  Carr  vs.  Tan/lor,  10  Ves.  578 ;  Wild- 
man  vs.   Wildman,  9  Ves.  174. 

R.  Johnson,  also  for  the  appellee,  cited  1  Chitty  Fid.  17, 21 ;  2  BUc. 
Com.  433,  434 ;  State  vs.  Erebs,  6  J?.  <fc  J.  31 ;  3  Bac.  Ab.  tit.  Exe- 
cutors,  {H.  4,)  65 ;  Dorsey  vs.  Smithson,  6  H.  dt  J.  64. 

Mitchell,  in  reply,  refeiTed  to  Conibs  vs.  Williams,  15  Mass.  243 ; 
Reeves^  Dam.  ReL  c.  4;  Buckley  vs.  Collier,  1  SalJc.  114;  1  Selw.N. 
P.  246,  249;  3  lb.  1159;  Anherstein  vs.  Clarke,  4  T.  iJ.  617;  2  Fow. 
en  MoH.  1026,  1027 ;  1  lb.  31,  32 ;  Nan  MickeWs  Case,  14  Johns. 
324;  Bayard  vs.  Hoffman,  4  Johns.  Ch.  450. 

Dorset,  J.  delivered  the  opinion  of  the  Court.  The  only  ques- 
tion brought  before  the  Court  below  in  this  case,  connected  with  this 
appeal,  was,  whether  the  voluntary  deed  of  gift  of  Thomas  Tucker 
to  the  appellee,  was  void  by  the  Statutes  13th  and  27th  of  Elizabeth^ 
against  fraudulent  conveyances  ?  We  think  the  Court  decided  cor- 
rectly on  the  point  submitted  for  their  determination,  according  to 
the  testimony  in  the  cause.  The  deed  of  gift  was  duly  executed, 
acknowledged  and  recorded,  in  1796,  and  fourteen  years  afterwards 
the  donor  sold  the  negro,  given  by  said  deed,  to  the  appellant.  It  is 
not  shown  that  in  1796,  or  between  that  time  and  the  year  1810, 
Thomas  Tucker  owed  one  cent  to  any  human  being.  Upon  what 
principle  then  can  it  be  contended  that  his  deed  of  gift  was  void 
under  the  13th  of  Elizabeth  !  It  is  not  a  conveyance  of  lands,  tene- 
ments or  hereditaments,  and  therefore  not  a  case  embraced  by  the 
provisions  of  the  Statute  of  27th  of  Elizabeth.  But  the  Court  below, 
presuming  from  the  manner  in  which  the  prayer  ♦  was  made  ^^^^ 
to  them,  that  their  establishing  the  validity  of  this  deed  re-  ^■'^ 
moved  all  impediments  to  the  appellee's  right  of  recovery,  instructed 
the  jury  that  he  was  entitled  to  recover.  Anew  objection  hath  been 
raised  to  this  instruction,  to  which  the  attention  of  the  County 
Court  does  not  appear  to  have  been  called,  viz.  that  there  was  no 
evidence  offered  to  the  jury  from  which  they  could  find  either  an 
actual  or  an  implied  conversion.  This  the  Court  think  is  a  fatal  ob- 
jection to  the  opinion  given  by  the  Court  below,  and  to  the  recovery 
which  has  been  had  thereon,  they  therefore  reverse  their  judgment. 

Judgment  reversed. 

And  a  procedendo,  on  motion  of  the  appellee's  counsel,  was  re- 
filled. 


J 
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Martin  vs.  Gabbett.— June,  1826. 

Debt  on  a  single  bill.  Defendant  pleaded  general  performance  of  articles 
of  agreement,  and  plaintiff  replied,  by  a  protestation,  that  the  defendant 
had  not  x>erformed  the  articles  of  agreement,  and  issue  was  joined. 

Hdd^  that  the  pleadings  were  irregular;  that  in  fact  there  was  no  issue 
joined  in  the  cause.  That  to  make  an  issue,  as  the  plea  affirmed,  the 
performance  of  articles  of  agreement,  there  should  have  been  in  the 
replication  an  express  negation  of  the  plea.  That  a  denial  by  way  of 
protestation  is  no  denial,  and  is  ever  unavailable  in  the  suit  in  which  it 
is  made,  and  in  that  suit  the  matters  protested  against  are  in  effect  ad- 
mitted. 

Held  also,  that  if  there  was  an  issue  joined  in  fact,  it  was  an  immaterial  one, 
as  it  was  joined  on  articles  of  agreement  which  did  not  appear  in  the 
pleadings,  and  the  action  was  on  a  single  bUl,  and  was  therefore  an  issue 
on  a  point  different  from  the  material  allegation  in  the  plaintiff  ^b  decla- 
ration. 

A  verdict  having  been  rendered  for  the  defendant  in  the  inferior  Court,  and 
judgment  given  on  the  verdict,  it  was  reversed  by  the  Apx>ellate  Court, 
and  returned  by  procedendo^  that  the  Court  below  might  award  a  re- 
pleader. 

Appeal  from  Montgomery  County  Court.  This  was  an  action  of 
debt;  and  the  declaration  stated  that  the  defendant,  (the  present 
appellee,)  on  the  12th  of  August,  1819,  by  his  <;ertain  bill  obligatory, 
acknowledged  himself  indebted  to  the  plaintiff,  (the  appellant,)  and 
promised  to  pay  him  the  sam  of  £60  5  3^.  The  defendant  pleaded, 
that  he  from  the  time  of  making  the  articles  aforesaid,  until  the  day 
of  the  impetration  of  the  original  writ  of  the  plaintiff,  well  and  tmly 
aiyo  ^^^^  observed,  •  performed,  paid,  done  and  kept,  all  and  singu- 
"^  •  •*  lar  the  covenants,  clauses,  payments  and  agreements,  in  the 
said  articles  contained,  which  on  his  part  were  to  be  observed,  per- 
formed, falfilled,  paid,  done  and  kept,  according  to  the  form  and 
effect  of  the  said  articles  aforesaid ;  and  this  he  is  ready  to  verify, 
&c.  The  plaintiff  replied,  protesting  that  the  plea  of  the  defendant 
was  insufficient,  &c.  and  protesting  also  that  the  defendant  had  not 
performed,  &e.  and  issue  was  joined. 

At  the  trial,  the  plaintiff,  to  support  the  issue  on  his  part,  read  in 
evidence  the  ibllowing  papers,  admitted  to  have  been  execnted  by 
the  defendant.  1.  "  Honore  Martin's  account  against  William  Gar- 
rett to  the  12th  of  August,  1819,  is  £830  7  11,  equal  to .  Wil- 
liam Gan*ett'8  account  against  Honore  Martin  to  the  12th  of  August, 
1819;  is  £770  1  7^,  which  leave  a  balance  due  Honore  Martin  of  iC60 
5  3J ;  but  there  was  an  agreement  made  by  William  Garrett,  with 
Honore  Martin,  to  build  a  log  granar^' ,  and  also  to  build  a  shed  to  a 
house  that  Honore  Martin  had  at  Medley's,  which  William  Garrett 
never  completed — Therefore  it  is  agreed  by  the  parties,  that  what 
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work  William  Garrett  has  done  towards  the  building,  according  to 
his  contract,  should  be  paid  for;  which  is  to  be  settled  by  Archibald 
Orme  and  James  Gissen,  who  are  to  make  a  statement  of  the  build- 
ing, and  the  work  done  by  William  Garrett,  according  to  the  account 
stated  by  the  parties.  The  agreement  for  the  building  according  to 
oontract,  was  to  be  two  hundred  dollars,  and  what  work  was  not 
done  by  William  Garrett  to  be  deducted  out  of  the  two  hundred  dol- 
lars." Signed  and  sealed  by  Martin  and  Garrett,  the  13th  of  August, 
1819.  2.  ^^  It  appears  there  exists  a  dispute  concerning  the  moving 
of  a  house  by  William  Garrett,  which  he  charges  five  dollars  for; 
and  also  a  receipt  of  Solomon  Holland  for  William  Garrett's  order, 
18th  July,  1799,  for  £5  9  2^,  which  agree  to  leave  to  Gassaway 
Perry  and  Brice  Selby  to  settle  between  us."  Signed  by  Martin  and 
Garrett.  The  defendant  then  prayed  the  Court  to  instruct  the  jury, 
that  upon  the  issue  joined  in  the  cause,  the  plaintiff  was  not  entitled 
to  recover.  Which  direction  the  Court,  [KiLaouE,  A.  J.]  gave  to 
the  jury.  The  plaintiff  excepted ;  and  the  verdict  and  judgment 
being  against  him,  he  appealed  to  this  Court. 

*  The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  oiy  >• 
Mabtin,  Stephen,  Abgheb,  and  Doesey,  JJ.  ^74 

MitcheU,  for  the  appellant,  cited  Thompson  vs.  Charnocky  8  T.  E. 
139;  AUegre  vs.  Maryland  Insurance  Company^  %H,  &  J.  413 ;  Mitchell 
V8,  Earrisy  2  Ves.  Jr.  129 ;  1  WheaUm^s  Selw.  tit  Debt,  403 ;  W  Quillin 
vs.  Cox,  1  H.  BUc.  Rep.  249;  Lord  vs.  Hotiston,  11  East,  62 ;  Walker 
n.  Witter,  1  Bougl.  6;  AyleU  vs.  Lowe,  2  W.  Blk.  Rep.  1221. 

No  counsel  appeared  for  the  appellee. 

Abcheb,  J.  delivered  the  opinion  of  the  Court.  This  is  an  action 
of  debt  on  a  single  bill,  ais  appears  from  the  declaration,  for  the  pay- 
ment of  £00  5  3J.  The  defendant  pleaded  general  performance  of 
articles  of  agreement,  and  the  plaintiff  replied  by  a  protestation  that 
the  defendant  hath  not  performed  the  articles  of  agreement. 

The  pleadings  are  altogether  irregular.  There  is  in  fact  no  issue 
joined  in  the  cause.  There  is  the  affirmance  of  the  performance  of 
articles  of  agreement,  but  there  should  have  been  an  express  nega- 
tion of  defendant's  plea.  A  denial,  by  way  of  protestation,  is  no 
<lenial.  It  is  ever  unavailable  in  the  particular  suit  in  which  it  is 
adopted,  and  the  allegations  protested  against  are  in  effect  admitted 
in  the  suit.  1  Chitty  on  Plead.  590.  The  tender  of  issue  upon  such 
a  replication  is  therefore  erroneous.  There  was  in  fact  no  issue  for 
the  jnry  to  try. 

But  if  there  was  an  issue  joined  between  the  parties,  it  was  an 
immaterial  issue ;  for  it  is  an  issue  joined  on  certain  articles  ^lyc 
*of  agreement,  which  nowhere  appear  in  the  pleadings,  and  -^'^ 
the  suit  is  brought  on  a  single  bill.  Now  the  finding  of  this  issue, 
either  for  the  plaintiff'  or  defendant,  determines  no  one  question 
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which  has  any  relevancy  to  the  action,  and  no  judgment  could  be 
rendered  on  the  verdict.  Issue  is  taken,  on  a  point  different  from 
the  material  allegation  in  the  plaintiff's  declaration,  and  although 
found  by  the  verdict,  the  merits  of  'the  cause  are  left  undetermined, 
and  the  Court  could  not  tell  for  whom  to  render  judgment. 

The  judgment  is  reversed,  that  the  County  Court  may  award  a 
repleader,  and  that  substantial  justice  may  be  done  between  the 
parties.  Judgment  reversed^  andprocedendo  awarded. 
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It  is  not  the  practice  in  this  State  to  require  a  warrant  of  attorney  to  counsel 
to  appear,  and  the  English  rules  of  practice  upon  that  subject  are  not 
applicable  here. 

A  party  may  here  appear  in  propria  persona^  or  by  attorney,  and  when  the 
appearance  of  an  attorney  is  entered  on  record,  it  is  considered  as  done 
by  the  authority  of  the  party;  and  whatever  is  done  in  the  progress  of 
the  cause  in  which  such  appearance  is  entered,  is  esteemed  as  done  by 
and  as  binding  on  him.  Whether  the  attorney  is  or  is  not  faithful  to 
his  trust,  is  a  matter  between  him  and  the  party,  (a) 

Where,  therefore,  an  attorney  on  the  record  applies  for  permission  to  have 
his  appearance  stricken  out,  the  presumption  is  that  he  does  it  by  the 
authority  of  his  client;  and  the  client  is  not  thereby  entitled  to  a  con- 
tinuance of  his  case,  but  it  is  to  be  proceeded  in  as  if  the  appearance 
had  not  been  stricken  out. 

Where  the  inferior  Court  had  permitted  a  plea  to  be  stricken  out,  and  it  was 
ruled  that  the  defendant  answer  anew,  and  then,  at  the  instance  of  the 
defendant's  counsel,  the  appearance  of  the  counsel  was  stricken  out, 
and  no  new  plea  was  put  in. — Held^  by  the  Appellate  Court,  that  a  judg- 
ment by  default  was  properly  entered  against  the  defendant,  as  it  was  to 
be  presumed  that  the  leave  to  withdraw  the  plea  was  on  condition  that 
the  defendant  should  plead  anew,  without  delay,  and  that  the  rule  then 
laid  upon  him  to  plead  anew,  was,  virtually,  a  rule  to  plead  instanter. 

Appeal  from  Baltimore  County  Court.  Assumpsit  on  a  promis- 
sory note  for  §1,000,  drawn  by  the  defendant  below,  (now  appellant,) 
on  the  5th  of  January,  1820,  in  favor  of  Conrad  Schultz,  or  order, 

(a)  Approved  in  Jcnves  vs.  Horsey^  4  Md.  807;  Baiik  vs.  Sprigg,  11  Md.  389; 
Ward  vs.  Hollim,  14  Md.  165;  McCauley  vs.  State,  21  Md.  569;  Dorsey  vs. 
Kyle,  30  Md.  520;  Church  vs.  Cannack,  2  Md.  Oh.  146;  Thombury  vs.  Ma- 
caulay,  Ibid,  427;  Kent  vs.  Richards,  3  Md.  Ch.  395;  Young's  Estate,  Ibid. 
475.  See  jilso,  as  to  the  pow^er  and  authority  of  attorneys,  3PMechen  vs. 
Baltimore,  2  H.  &  J.  35;  Munnikhuyson  vs.  Dorsett,  2  H.  &  G.  374;  FowUt 
vs.  Lee.  10  G.  &  J.  358;  Anders  vs.  Devries,  26  Md.  227;  R.  R,  Co,  vs.  Fitz- 
pairick,  36  Md.  619;  Maddux  vs.  Bevan,  39  Md.  485;  Martindale  vs.  Brock,  41 
Md.  571;  Stigers  vs.  Brent,  50  Md.  223:  Rohr  vs.  Andersmi,  51  Md.  205;  Ham- 
burger vs.  Paul,  Ibid.  219;  Smith  vs.  Black,  Ibid,  247;  Fritchey  vs.  Bosley.  56 
Md.  94;  Holker  vs.  Parker.  7  Cranch,  486;  Osbom  vs.  U.  S.  Bank.  9  Wheaton, 
738;  Shelton  vs.  Tijjin,  6  Howard,  163;  HUl  vs.  Mendenhall,  21  Walhice,  453. 
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paynble  two  years  after  date,  and  by  •  Schultz  endorsed  to  ^,y^ 
the  plaintiffs,  (the  appellees.)  The  writ  issued  on  the  15th  of  ^^^ 
Febniary,  1822,  returnable  on  the  fourth  Monday  in  March  following. 
At  the  return  day  of  the  writ,  the  defendant,  (having  been  arrested,) 
appeared  in  Court  by  William  Frick,  his  attorney ;  and  on  motion  of 
the  plaintiffs,  the  defendant  was  ruled  to  plead  to  the  plaintiff's 
declaration,  which  was  filed  at  the  time  of  issuing  the  writ.  The 
defendant  imparled  until  the  next  term  to  answer,  and  at  that  term 
he  farther  imparled  to  the  succeeding  term  for  the  same  purpose. 
At  which  last  mentioned  term,  viz.  the  fourth  Monday  in  March, 
1823,  the  defendant  again  appeared  by  his  said  attorney,  and  pleaded 
mm  aggufnpsit;  after  which,  at  the  same  term,  on  the  prayer  of 
the  defendant,  by  his  attorney  aforesaid,  leave  was  granted  to  him 
to  withdraw  his  plea,  and  it  was  accordingly  withdrawn.  On  motion 
of  the  plaintiffs,  it  was  then  ruled  by  the  Court  that  the  deiendant 
answer  anew  to  the  declaration.  Whereupon,  on  motion  of  the  said 
William  Frick,  attorney  of  the  defendant,  it  was  ordered  by  the 
Goart  that  the  appearance  of  said  Frick,  as  said  attorney,  in  the  plea 
aforesaid,  be  stricken  out,  and  the  same  was  accordingly  done.  *  And 
the  defendant,  although  solemnly  called,  did  not  come,  &c.  but  made 
default;  and  on  the  prayer  of  the  plaintiffs,  the  Court  assessed  the 
damages  of  the  plaintiffs  to  the  sum  of  91,080.83,  and  rendered  judg- 
ment in  favor  of  the  plaintiffs  against  the  defendant,  for  the  dam- 
ages laid  in  the  declaration,  and  costs  of  suit,  with  a  memorandum 
that  the  damages  were  to  be  released  on  payment  of  the  above  sum, 
with  interest,  &c.  From  that  judgment  the  defendant  appealed  to 
this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Martin, 
Stephen,  Abgheb,  and  Dobsey,  JJ. 

Mfjofer^  for  the  appellant,  contended — 1.  That  no  Court  is  author- 
ized to  order  the  attorney's  appearance  to  be  struck  out,  unless  with 
the  consent  of  the  party  for  whom  he  appeared.  He  cited  1  Bcbc, 
Ah.  tiL  Attorney  J  (C)  295;  Anon.  1  Siderf.  31,  (85)  Latuck  vs.  Fasher- 
ante,  1  SaUc.  86 ;  1  SelUm^s  Pr.  16, 17 ;  Bradley  vs.  Breach^  2  Keble,  275. 

2.  If  the  Court  had  authority  to  order  the  appearance  of  the  at- 
torney to  be  stricken  out,  the  defendant  should  have  been  ^^^^ 
•served  with  a  rule  either  to  employ  new  counsel,  or  to  ap-  -*•  • 
pear  in  proper  person. 

3.  No  attome3*  is  permitted  to  withdraw  himself  from  the  action 
without  the  consent  of  his  client.  If  this  is  permitted,  the  party 
should  have  an  opportunity  of  employing  new  counsel.  Where  the 
party  appears  by  counsel,  and  the  counsel  afterwards  withdraws  from 
the  cause,  the  party  is  not  presumed  to  be  in  Court  after  such  with- 
drawal.    Darnall  vs.  Harrison,  1  H,  d"  J.  137. 

4.  No  proper  rule  was  laid  for  further  plea  after  the  withdrawal  of 
the  plea  put  in — ^the  rule  not  assigning  a  time  for  putting  in  the  new 


^ 
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plea.  The  rule  was  radically  defective^  and  is  to  be  considered  as  no 
rule  at  all.  1  Sellouts  Fi\  300;  2  Harr.  Ent.  99;  Tidd's  Appendix^  193; 
UlL  Ent.  473. 

5.  The  judgment  by  default  was  not  authorized  without  a  warrant 
of  attorney  appearing  in  the  proceedings.  1  SeUon^s  Pr.  17 ;  JaooiPs 
L,  D.  tit  Jud<fmen%  559. 

Mitchell^  for  the  appellees.  1.  If  the  appellant's  counsel  is  right, 
then,  wherev^er  the  defendant  and  his  attorney  combine,  he  may 
withdraw  himself  from  the  cause  at  the  trial  term,  and  by  that  means 
have  a  new  rule  laid  on  him  to  employ  new  counsel,  by  which  the 
trial  would  be  delayed,  &c. 

2.  A  warrant  of  attorney  is  not  necessary  in  this  State.  It  is  only 
a  stamp  regulation  which  makes  it  necessary  in  England.  It  is  not 
necessary  that  it  should  be  entered  on  record.  1  Com.  Dig,  tiU 
Amendment  (E  2,)  454;  M^Mechen  vs.  The  Mayor j  dtc.  2  H.  db  J.  41. 

3.  The  defendant  is  the  person  who  appears,  and  is  discharged 
from  the  custody  of  the  sheriff.  He  is  presumed  to  be  always  in 
Court,  and  there  is  nothing  to  prevent  his  attorney  from  withdraw- 
ing himself  from  the* action.  Where  an  attorney  takes  upon  him- 
self to  appear,  &c.  the  judgment  is  not  to  be  set  aside.  The  plain- 
tiff, who  is  in  no  default,  is  not  to  suffer.  1  Bac.  Ab.  tit  AUomef/^ 
(G,)  296.  The  client's  remedy  is  against  his  attorney,  if  he  has  de- 
serted his  cause  without  leave,  or  on  improper  grounds. 

Buchanan,  G.  J.  delivered  the  opinion  of  the  Gourt.    It  is  not  the 

^      practice  in  this  State  to  require  a  warrant  of  attorney  •  to 

**  •  ^   authorize  the  appearance  of  a  defendant  by  attorney ;  the  rules 

of  practice,  therefore,  in  England,  in  relation  to  that  subject,  are  not 

applicable  to  the  proceedings  of  the  Gourts  of  this  State. 

But  the  party  may,  by  the  law  and  practice  of  the  Gourts  of  this 
State,  appear  eitner  m  propria  persona^  or  by  attorney ;  and  when- 
ever the  appearance  of  an  attorney  is  entered  on  the  record,  it  is 
always  considered  that  it  is  by  the  authority  of  the  party;  and  what- 
ever is  done  in  the  progress  of  the  cause  by  such  attorney,  is  consid- 
ered as  done  by  the  party,  and  binding  upon  him.  And  whether 
the  attorney  is  faithful  to  his  trust  or  not,  is  a  matter  between  him 
and  the  party,  his  client,  to  whom  he  is  responsible  for  the  faithful 
discharge  of  his  duty.  When,  therefore,  an  attorney  on  the  record 
applies  for  permission  to  cause  his  name  to  be  stricken  out,  it  is  pre- 
sumed to  be  done  at  the  instance  and  by  the  authority  of  the  party 
for  whom  his  appearance  has  been  entered.  But  it  will  never  be 
l>ermitted  to  a  party,  or  his  attorney,  to  obtain  a  continuance  of  a 
cause  beyond  the  time  allowed  him  by  law,  by  striking  out  the  at- 
torney's appearance  at  the  term  at  which  the  cause  stands  for  trial; 
otherwise,  by  collusion  between  client  and  attorney,  the  trial  of  a 
cause  might  be  delayed  without  limit.  Hence,  though  the  Coart 
will,  on  application,  permit  the  attorney's  name  to  be  stricken  out 
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considering  him  as  acting  on  that  very  application  as  the. attorney, 
and  at  the  instance  of  the  party,  yet  it  will  not  l>e  done  to  the  preju- 
dice of  the  other  party,  and  the  cause  will  be  made  to  progress  as  if 
the  appearance  had  not  been  stricken  out. 

In  this  case  the  cause  stood  regularly  for  trial,  and  it  must  be  un- 
derstood that  the  permission  given  by  the  Court  to  the  defendant's 
eoQDsel  to  withdraw  his  plea,  was  only  to  give  way  to  another  plea 
without  delay,  and  that  the  rule  then  laid  to  plead  over  was  virtually 
anile  to  plead  instanter,  otherwise  it  would  have  worked  a  continu- 
ance for  a  cause  not  justified  by  law.  Judgment  affirmed. 
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June,  1826. 

A  deTiation  is  a  voluntary  departure,  without  necessity  or  reasonable  cause > 

from  the  regular  and  usual  course  of  the  voyage,  (a) 
A  digression  from  the  course  of  the  voyage,  made  to  avoid  an  imminent 
peril  of  capture,  oi*  other  disaster,  is  no  deviation,  and  does  not  affect 
the  liability  of  the  underwriters. 
When  the  facts  are  admitted,  the  question  whether  the  deviation  be  justifi- 
able or  not  is  for  the  Court,  (h) 
On  shnarine  policy  of  insurance  against  particular  risks,  the  underwriter  is 
Bupposed  tacitly  to  assent  to  all  reasonable  efforts  which  the  master  may 
find  it  necessary  to  make  for  the  safety  of  the  property  insured,  and  its 
transportation  to  the  port  of  destination,  and  to  authorize  him  to  avoid 
argent  danger,  whether  such  danger  be  from  a  peril  insured  against  or 
not. 
IWe  is  no  distinction  between  cases  of  physical  and  moral  necessity  as 

jastificatione  for  departure  from  the  course  of  the  voyage. 
In  every  contract  of  marine  insurance,  it  is  the  obligation  of  the  assured  to 
provide  a  master  of  competent  skill  and  prudence;  and  if  in  a  change  of 
the  course  of  the  voyage  a  loss  happen,  which  may  be  justly  attributed 
to  the  master  ^s  not  being  of  that  character,  the  insurance  is  discharged. 
Hie  mere  apprehension  of  danger,  not  founded  upon  reasonable  evidence, 
does  not  justify  a  deviation.  The  peril  apprehended  must  be  such  as, 
if  encountered,  loss  or  serious  injury  is  the  neeessary  consequence;  the 
danger  must  be  imminent  and  obvious,  not  problematical  or  contingent. 
In  an  action  of  covenant  on  a  policy  of  insurance,  against  the  usual  risks, 
on  a  vessel  ^'  from  Baltimore  to  St.  Barts,  and  at  and  from  thence  to  St. 
liartbaon  the  Spanish  Main,  with  the  privilege  of  returning  to  St.  Barts. 
or  using  three  other  ports  on  the  Main,  or  in  the  West  Indies,-^  dated 
the  5th  of  May,  1821— it  appeared  that  the  vessel  sailed  the  5th  May, 
1821,  and  arrived  at  St.  Barts  the  28th;  that  the  captain  and  supercargo 
were  there  informed  that  St.  Martha,  which  at  the  time  of  the  vessel's 
leaving  Baltimore,  was  in  the  possession  of  the  Patriots,  had  fallen  into 
the  hands  of  the  Hoyalist  Sx>aniards;  and  having  learned  that  the  same 


(o)  See  Jrw.  Co,  vs.  Abbott.  12  Md.  349. 

(6)  Affirmed  in  Ins.  Co,  vs.  Abbott,  12  Md.  379. 
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port,  on  a  former  occasioD,  having  been  in  the  poBsession  of  the  Patriots, 
had  fallen  into  that  of  the  Royalists,  who  had,  by  keeping  the  Patriot 
flag  flying,  decoyed  vessels  into  port,  and  conflscated  them;  and  learning 
at  St.  Barts,  that  Marguarita,  a  West  India  Island,  was  the  best  place  to 
acquire  information  as  to  the  situation  of  St.  Martha,  proceeded  there. 
On  getting  there,  learning  that  St.  Martha  was  still  in  the  {loesesaion  of 
the  Patriots,  the  vessel  proceeded  without  loss  of  time  to  that  place,  and 
in  the  direct  course  of  the  voyage  there,  was  lost  by  the  perils  of  the  sea. 
Marguarita  was  not  in  the  usual  track  of  a  voyage  from  St.  Barts  to  St. 
Martha. 

Hdd^  that  the  going  to  Marguarita  was  a  deviation  which  discharged  the 
underwriters.  That  the  danger  apprehended  by  the  captain  of  condem- 
nation at  St.  Martha,  was  not  so  obvious  or  imminent,  as  to  excuse  the 
departure.  That  as  it  was  not  alleged,  that  on  the  occasion  when  con- 
demnations were  proved  to  have  been  made  at  that  port  before,  Ameri- 
can or  neutral  vessels  had  been  condemned,  such  acts  of  outrage  could 
not  be  imputed  to  the  agents  of  a  civilized  nation. 

Hdd^  also,  that  as  there  appeared  to  have  been  another  port  in  the  direct 
voyage  from  St.  Barts  to  St.  Martha,  at  which  the  master  might  have 
obtained  the  information  as  to  the  condition  of  St.  Martha,  it  was  his 
duty  to  have  known  that  fact,  and  to  have  gone  to  such  port  for  infor- 

^yf^g^  mation,  if  *  the  danger  of  condemnation  at^t.  Martha  had  been  ob- 

Z9\W  vious  and  imminent. 

The  effect  of  granting  a  prayer  that  the  plaintiff  is  entitled  to  recover  if  the 
jury  believe  certain  enumerated  facts,  is  to  withdraw  from  the  jury  the 
flnding  of  all  other  facts  than  those  specified,  (a)  ^ 

Where  there  is  no  evidence  before  the  jury  of  a  fact,  or  the  evidence  offered 
is  so  vague  and  indefinite  that  no  rational  inference  of  such  fact  can  be 
deduced  from  it,  the  Court  ouglit  to  direct  the  jury  that  it  is  not  compe- 
tent for  them  to  find  such  fact. 

There  is  no  difference  between  a  statement  in  a  bill  of  exceptions,  that  cer- 
tain facts  were  proved,  and  that  evidence  was  offered  of  them. 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
covenant,  brought  by  the  insured,  (the  appellants,)  against  the  in- 
surers, (the  appellees,)  upon  a  policy  of  insurance  on  the  schooner 
Two  Brothers,  at  and  from  Baltimore  to  St.  Bartholomews,  &c  for  a 
total  loss  by  the  perils  of  the  sea.  The  defendants  pleaded  non 
inf regit  (xmvefitumem^^nd  issue  was  joined. 


(a)  Approved  in  Adams  vs.  Capron^  21  Md.  205;  Winner  vs.  PenfUman^  35 
Md.  168,  and  Mainea  vs.  Pearce,  41  Md.  234.  Cf.  -R.  -R.  Co,  vs.  Lehman,  56 
Md.  234.  In  Winner  vs.  Penniman,  the  Court  said:  ^'  It  is  true,  as  was. held 
in  Whiteford  vs.  Burkmyer^  1  Gill,  127,  that  a  party  may  segregate  certain 
facts  offered  in  proof,  and  ask  an  instruction  upon  them  from  the  Court. 
But  when  so  segregated,  the  conclusion  arrived  at  in  the  instruction  must 
be  consistent  with  the  truth  of  the  other  facts  offered  in  evidence.  In  other 
words,  if  found  to  be  true  they  must  support  the  theory  of  the  prayer,  non 
obstante  the  truth  of  other  facts  offered  in  proof;  for  if  theee  latter,  while 
not  inconsistent  with  the  truth  of  the  facts  upon  which  the  instruction  is 
based,  would  in  conjunction  with  them  establish  in  law  a  different  theory 
■and  a  different  result,  the  prayer  ought  not  to  be  granted.  ^^ 
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At  the  trial  the  plaintiffs  gave  in  evidence  the  policy  of  insurance 
declared  npon,  which  was  daly  proved,  dated  the  5th  of  May,  1821, 
in  which  it  is  set  forth  "that  the  Patapsco  Insurance  Company  have 
insured,  and  hereby  do  insure,  L.  &  I.  Biggin,  as  well  in  their  own 
name  as  in  the  name  or  names  of  all  and  every  other  person  or  per- 
sons to  whom  the  same  doth,  may,  or  shall  appertain,  in  part  or  in 
the  whole,  lost  or  not  lost,  at  and  from  Baltimore  to  St.  Barts,  and 
at  and  from  thence  to  St.  Martha,  on  the  Spanish  Main,  with  the 
privilege  of  returning  to  St.  Barts,  or  using  three  other  ports  on  the 
Main,  or  in  the  West  Indies,  and  at  and  from  any  of  them  back  to 
Baltimore,  two  thousand  dollars,  upon  the  body,  tackle,  apparel,  and 
other  furniture  of  the  schooner,  called  Two  Brothers,  whereof  is 

master  for-  the  present  voyage, Cochran,  or  whoever  else  shall 

go  for  master  in  the  said  vessel.  Beginning  the  adventure  upon  the 
said  vessel,  tackle,  apparel  and  furniture,  at  and  from  Baltimore 
aforesaid,  and  continuing  the  same  until  the  said  vessel  be  arrived 
at  the  ports  aforesaid,  and  until  she  be  moored  there  twenty-four 
boors  in  good  safety :  the  said  vessel,  her  tackle,  apparel  and  fumi- 
tnre,  for  so  much  as  concerns  this  insurance,  by  agreement  between 

the  insured  and  the  insurers,  are  and  shall  be  valued  at . 

And  it  shall  and  may  be  lawful  for  the  said  vessel,  in  her  voyage,  to 
proceed  and  sail  to,  touch  and  stay  at,  any  ports  or  places,  if  ^qi 
•thereunto  obliged  by  stress  of  weather,  or  other  unavoida-  '•^* 
ble  accident,  without  prejudice  to  this  insurance.  The  adventures 
and  perils  which  we,  the  insurers,  are  contented  to  bear  and  take 
npoD  us  in  this  voyage  are,  of  the  seas,  men  of  war,  fire,  enemies, 
pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and  countermart, 
Borprisals,  takings  at  sea,  unlawful  arrests,  restraints  and  detain- 
ments, of  all  kings,  princes  and  people,  of  what  nation,  condition, 
or  quality  soever,  ban*atry  of  the  master  and  mariners,  and  all  such 
other  perils,  losses  and  misfortunes,  that  have  or  shall  come  to  the 
bnrt,  detriment,  or  damage  of  the  said  vessel,  or  any  part  thereof, 
as  insurers  are  legally  accountable  for;  warranted,  nevertheless,  by 
the  insured,  free  from  any  charge,  damage  or  loss,  which  may  arise 
in  consequence  of  a  seizure  or  detention  of  the  said  schooner,  or  of 
the  goods  laden  or  to  be  laden  therein,  by  reason  or  on  account  of 
any  illicit  or  prohibited  trade,  or  trade  in  articles  contraband  of  war," 
&c.  The  plaintiffs  further  proved,  that  at  the  time  the  insurance 
was  effected,  and  at  the  time  of  the  loss  hereinafter  mentioned,  the 
said  vessel  was  the  property  of  the  plaintiffs.  That  said  vessel 
being  tight,  staunch  and  strong,  sailed  on  the  voyage  insured,  on 
the  fifth  day  of  May,  1821,  and  arrived  at  St.  Barts  on  the  28th  day 
of  the  same  month ;  that  the  captain  and  supercargo  were  there  in- 
formed, and  had  good  reason  to  apprehend,  that  St.  Martha,  which 
atthe  time /)f  the  sailing  from  Baltimore,  was  in  the  possession  of 
the  Patriots,  had  fallen  into  the  hands  of  the  Eoyalist  Spaniards,  and 
having  learned  that  the  same  port  on  a  former  occasion  haying  been 
14  7  H.  &  J. 
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iu   possession  of  the  Patriots,  had  fallen  into  the  hands  of  the 
Royalists,  who  had,  by  keeping  the  Patriot  flag  flying,  decoyed 
vessels  into  port,  and  seized,  detained  and  confiscated  them ;  and 
apprehending  a  similar  fate,  and  learning  at  St.  Barts  that  Mar- 
gaarita,  a  West  India  Island,  was  the  best  and  safest  port  or  place 
at   which   to  acquire  information  relative  to  the  situation  of  St. 
Martha,  proceeded  there ;  and  having  learned  there  that  St.  Martha 
was  still  in  the  possession  of  the  Patriots,  without  loss  of  time  pro- 
ceeded directly  for  that  port,  and  in  the  direct  course  of  her  voyage, 
was  wholly  lost  by  the  perils  of  the  sea.    The  defendants,  on  their 
part,  offered  evidence  that  the  said  schooner  Two  Brothers,  on  her 
^      arrival  at  St.  Bartholemews,  in  the  •  prosecution  of  the  voyage 
494   insured,  learnt  by  rumors  there  prevailing,  that  St.  Martha 
was  in  the  possession  of  the  Royalists  forces  of  the  Government  of 
Spain,   and  that  it  would  be   unsafe  to  proceed  there,  as  by  the 
colonial  laws    of   Spain   all  intercourse    was    interdicted   between 
foreigners  and  her  colonies.    And  the  defendants  further  offered 
evidence,  that  Marguarita  was  at  the  distance  of  600  miles  from  St. 
Martha,  and  was  much  out  of  the  usual  track  of  a  voyage  from  St. 
Barts  to  St.  Martha,  and  was  never  pursued  by  a  vessel,  having  the 
aforesaid  port  in  view  as  her  immediate  destination ;  that  the  Island 
of  Curracoa  is  in  the  direct  route  of  the  voyage  from  St.  Barts  to 
St.  Martha,  and  that  it  is  more  than  one-third  less  in  the  actual  dis- 
tance than  Marguarita,  and  about  300  miles  distant  from  St.  Martha; 
that  Curracoa  was  an  open  port,  free  for  the  reception  of  Spanish 
and  Colombian  vessels  of  war,  and  for  the  vessels  ot  all  other  uatious, 
and  that  constant  intercourse  was  kept  up  between  Curracoa  and 
St.  Martha,  and  that  information  iu  relation  to  the  last  mentioned 
port,  would  be  heard  at  Curracoa,  in  the  course  of  three  or  four 
days,  that  being  the  usual  length  of  the  voyage  between  those 
places,  and  that  Curracoa  was  resorted  to  by  neutral  vessels  for 
intelligence  as  to  the  state  of  the  Spanish  Main.    That  Curracoa  ib 
a  place  of  deposit  or  entre  port  for  large  quantities  of  merchandise 
which  are  intended  to  be  c<arried  to  the  different  ports  on  the  Spanish 
Main,  and  which  are  from  time  to  time,  placed  there,  and  removed 
according  to  the  state  of  the  market  and  the  situation  of  the  ports 
on  the  Main,  whether  in  the  possession  of  the  royalists  or  indepeo- 
dents,  and  that  these  facts  in  relation  to  Curracoa,  were  well  knowD 
in  Baltimore,  previous  to,  and  at  the  time  of,  the  sailing  of  the  said 
vessel  on  the  voyage  insured.    And  the  defendants  further  offered 
evidence,  that  the  said  vessel  sailed  from  the  port  of  St.  Barts 
for  Marguarita,  having  no  other  information  of  the  actual  state  of 
St.  Martha  than  what  they  received  iu  the  general  rumor  which  pre- 
vailed at  St.  Barts,  and  that  it  was  well  known  at  St.  Barts  that 
Curracoa  was  the  nearest  place  to  St.  Martha,  where  correct  informa- 
tion was  at  all  times  to  be  obtained,  of  the  state  and  condition  of 
the  Government  at  St.  Martha.    And  the  defendant  also  offered 
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evidence  that  the  said  vessel  remained  at  Mar^iiarita  for  the  ^^qq 
•  period  of  four  days  after  her  arrival,  having  l)een  detained  '^^^ 
bv  the  officers  of  the  government  of  that  place,  who  kept  the  register 
or  said  vessel  till  that  time.  And  the  defendants  also  otf'ered  evi- 
dence, that  St.  Martha  had  not  been  in  the  possession  of  the  Royal- 
ists, and  that  the  information  received  at  St.  Barts  on  that  subject, 
was  wholly  unfounded.  That  the  vessel  sailed  from  tlie  port  of 
Margnarita  on  a  voyage  to  the  port  of  Maracaybo,  another  iwrt  on 
the  Spanish  Main,  having  altogether  abandoned  the  voyage  to  St. 
Martha,  and  that  in  the  prosecution  of  the  voyage  to  Maracaybo 
she  was  lost  on  the  Island  of  Little  Curracoa,  whicli  lies  between 
the  iwrts  of  Marguarita  and  those  of  Maracaybo  and  St.  Martha, 
and  that  the  said  last  mentioned  island  is  in  the  direct  route  to  both 
of  the  said  ports.  The  defendants  further  ottered  evidence,  that  the 
said  vessel  received  on  board,  at  the  port  of  Baltimore,  previous  to 
her  sailing  on  the  voyage  insured,  three  or  more  military  officers  in 
the  service  of  the  Colombian  Republic,  one  of  the  independent 
governments  of  South  America,  for  the  purpose  of  transporting 
them  to  St.  Martha,  to  unite  with  the  military  forces  of  said  re- 
public, in  the  war  then  carrying  on  between  Spain  and  the  said 
republic,  and  that  the  said  officers  remained  on  board  said  vessel  at 
the  time  of  her  loss  on  the  Island  of  Little  Curracoa.  And  the 
piaiutitts  then  offered  evidence  to  disprove  the  whole  of  the  facts 
stated  in  the  preceding  case  of  the  defendants;  and  moved  the 
Coort  to  direct  the  jury,  that  if  they  should  believe,  that  upon  the 
arrival  of  the  vessel  insured  at  St.  Barts,  it  was  generally  reported 
that  Santa  Martha  was  in  possession  of  the  Royalists,  and  that  the 
master  and  supercargo  were  informed  at  St.  Barts,  and  verily  be- 
lieved, that  Marguarita  was  the  best  and  nearest  place  to  obtain  in- 
formation relative  to  the  situation  of  Santa  Martha,  and  that  the 
master  of  said  vessel,  in  the  exercise  of  an  honest  and  sound  discre- 
tion, went  to  Marguarita  for  information,  that  then  his  proceeding 
there  was  no  deviation,  and  that  the  plaintiffs  were  entitled  to  re 
cover  for  a  total  loss.  Which  instruction  the  Court,  [Abcheb,  C. 
J.,  and  Wabb,  A.  J.]  refused  to  give.  The  plaintiffs  excepted;  and 
the  verdict  and  judgment  being  against  them,  they  appealed  to  this 
Court. 


•  The  cause  was  argued  before  Buchanan,  C.  J..  Earle,  ^j^^ 
Stephen,  and  Dorset,  JJ.  ^** 

Meredithj  for  the  appellants.  The  question  is,  whether  under  the 
cirenmstances  stated  in  the  bill  of  exceptions  the  captain  of  the 
vessel  insured  was  guilty  of  such  a  deviation  in  proceeding  to  Mar- 
guarita, as  will  discharge  the  insurers  from  responsibility  for  the  loss 
that  subsequently  occured  ?  The  negative  of  this  proposition  will 
1^  contended  for  on  the  part  of  the  appellants.  To  exonerate  the 
lusni-ers  by  a  deviation,  it  must  be  a  voluntary  departure  from  the 
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voyage  insared.  A  departure,  proc^ediog  from  necessity,  is  excusa- 
ble. The  deviation  in  tliis  case,  was  a  justifiable  one,  and  could  not 
affect  the  insurance.  Reade  vs.  Commercial  Imuranee  Company^  3 
Johns.  352 ;  Phillips  on  Ins.  192, 194, 195 ;  Oliver  vs.  Maryla/nd  Insur- 
ant Company y  7  Cranch^  493;  Whittiey  vs.  Mayden^  13  Mass.  172; 
Patrick  vs.  Ludlow^  3  Johns.  Cos.  10 ;  Smith  vs.  United  Insurance  Com- 
pany^ 1  Johns.  249 ;  Lee  vs.  Oray^  7  Mass.  349 ;  MadJeinson  vs.  BoMn- 
son,  3  Bos.  dt  Pull.  388 ;  1  Park^  262 ;  Bnderby  vs.  Fletcher,  at  N.  P.  1780, 
per  JjOTd  Mansfield;  Graham  vs.  Commercial  Insurance  Company,  11 
Johns.  352 ;  1  Marsh.  205 ;  T*e  Santissima  Trinidad,  7  W^m«.  283 ;  1 
Marsh,  304,  204 ;  Imbbock  vs.  BoiccrofU  5  ^«p.  50 ;  Saltus  vs.  United  In- 
surance Company,  15  Johns.  52C;  (?reen  vs.  Elmslie,  Peake^s  K  P.  212; 
/Sco«  vs.  Thompson,  4  jBo«.  d&  PuZL  181 ;  Bohinson  vs.  Marine  Insurance 
Company,  2  Johns.  89:  P/ttW.  *  on  Jr«.  214;  United  States  vs. 
-***  Paiwer,  3  TFAmt  610,  636;  TAe  Z>trma  Pastora,  4  TT/teaf.  55; 
Bichardson  vs.  Maine  Insurance  Company,  6  ifa««.  105 ;  -&arfe  vs.  i^tr- 
cro/<,  8  jEJa«<,  126;  Barker  vs.  Blakes,  9  j^a«f,  283;  -Bire^  vs.  ^|)p2e&m. 
8  T.  B.  562;  ra««e  vs.  Ball,  2  DaM.  270;  1  Marsh.  439,  449,  415,  434, 
436,  203 ;  Marine  Insurance  Company  vs.  Tucker,  3  Cranch,  357. 

Mayer,  lor  the  appellees.  There  is  no  difPerence  between  a  stt^te- 
ment  in  a  bill  ol'  exceptions,  that  certain  facts  were  proved,  and  that 
they  were  offered  in  evidence.  Where  a  vessel  goes  out  of  the 
course  of  the  voyage  insured  in  order  to  avoid  a  peril  not  insured 
against,  the  insurance  is  void,  and  the  insurers  are  discharged.  Breed 
vs.  Baton,  10  Mass.  Bep.  21;  Boget  vs.  Thurston,  2  Johns.  Cas.  248; 
O^Beilly  vs.  The  Boyal  Exchange  Insurance  Company,  4  Campb.  248; 
Parkin  vs.  Tunno,  11  Bast,  22.  The  privilege  of  deviation  is  a  limited 
one.  It  was  for  the  jury  to  determine  whether  it  was  a  discreet 
apprehension  of  the  captain  so  as  to  induce  him  to  deviate  from  the 
direct  voyage;  and  that  if  it  was  necessary  for  him  to  deviate, 
whether  he  did  go  to  the  nearest  port  to  obtain  the  information  re- 
quired. Oliver  vs.  Maryland  Insurance  Company,  7  Cranch,  493; 
Phillips  on  Ins.  192, 193 ;  1  Marsh.  195,  204 ;  Park,  264.  The  devia- 
tion must  be  for  the  benefit  of  the  parties  concerned.  1  Marsh.  205. 
Phill.  on  Ins.  235 ;  Bichardson  vs.  Maine  Insurance  Campany,  6  Mass. 
Bep.  121;  Smith  vs.  Universal  Insurance  Company,  6  Wheat.  176; 
Polk  vs.  Fitzgerald,  Willes,  641.  In  March,  1822,  the  independence 
of  Colombia  was  recognized  by  the  government  of  the  IT.  S.  22 
Niles^  Beg.  147.  The  U.  S.  recognized  the  existence  of  a  civil  war  in 
that  country.  The  Santissima  Trinidad,  7  Wheat.  337;  United  States 
vs.  Palmer,  3  Wheat.  610 ;  The  Divina  Pastora,  4  Wh^at  52. 

Purviance,  on  the  same  side,  cit^d  1  Marsh.  346,  349 ;  Livingston  d* 
Gilchrist  vs.  Maryland  Insurance  Company,  7  Cranch,  540 ;  Bose  vs. 
Himely,  4  Cranch,  272 ;  Gelston  vs.  Hoyt,  3  Wheat.  324 ;  United  St4Ues 
vs.  Palmer.  Ibid,  634. 

Mitchell,  in  reply,  referred  to  Phill.  on  Ins.  191,  192,  193, 195, 196. 
228,  148, 149, 150,^8,  276,  277,  296,  234,  293,  294,  216,223;  Stacker  vs. 
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Harris,  3  Mass.  417 ;  Lee  vs.  Oi'ay^  7  Mass,  349 ;  Schmidt  vs.  United 
Insurance  Company,  1  Johns.  262;  1  Marsh. -201,  346,  270;  4  Wheat. 
(Appendix,  note  2;)  United  States  vs.  Palmer,  3  W/iea^.  610;  27»6  S!an- 
(iMtma  IVtnidaeif,  7  Tf^ai.  337 ;  Oliver  vs.  Maryland  Insurance  Com- 
jwiiy,  7  CrancA,  494,  495,  496 ;  Vattel,  B.  3,  c^.  18,  s.  295,  296,  pn^c 
426,427;  2  P^iW.  jEJrid.  60,  (note;)  1  3far«A.  346,  (note  55,)  78,  (noU 
2;)  i7arte  vs.  Rowcroft,  8  i?(w<,  126;  Fomc  vs.  Ball,  2  Ball.  274; 
CAurcA  vs.  Hubbart,  2  OrancA,  187,  232,  234 ;  Bird  vs.  Appleton,  8  T. 
i?.562;  T^  Schooner  Rapid,  1  (?aW.  •  303;  ScoU  vs.  2%oi/ii?- 
WM,  4  Bos.  d''  Pull.  181 ;  Reade  d'  Jephson  vs.  Commercial  In-  -^^  • 
itfrancf  Company,  3  Johns.  352;  I%c  y^'Aip  Ar^o,  1  G^aW.  157;  O^Reilly 
vs.  TA€  i^aZ  Exchange  Itis.  Co.  4  Camp.  248;  Johnston  vs.  Lvdloic, 
1  Catfie'«  Co*,  ulppew.  XXIX. 

DoBSET,  J.  delivered  the  opinion  of  the  Court.  The  right  to  the 
appellants  to  recover  in  this  action,  seems  to  have  been  resisted  in 
the  Conrt  below,  simply  on  the  ground  that  the  sailing  of  the  schooner 
Two  Brothers  from  St.  Barts,  to  Marguarita,  under  the  ciixsumstauces 
of  the  case,  was  a  deviation  by  which  the  underwriters  were  dis- 
charged from  all  liability  on  the  policy.  But  the  appellees  here  con- 
teud,  that  the  judgment  rendered  is  correct  for  various  reasons. 
First.  They  insist  that  every  deviation  to  avoid  a  peril  not  insured 
against  absolves  the  insurers.  To  examine  this  i)oint  indei>endently 
of  decisions  on  the  subject,  the  Court  think  it  stands  relieved  from 
all  difficulty  or  doubt.  In  construing  a  policy  of  insurance,  the  Court 
shoald  give  it  a  fair  and  liberal  interpretation,  such  as,  under  all  the 
circumstances  of  the  case,  appears  most  consonant  to  the  intention 
of  the  parties  at  the  time  the  contract  was  formed.  The  design  of 
the  assured,  being  to  provide  for  themselves  an  indemnity  against 
loss,  from  which  the  insurers  engage  to  protect  them,  such  a  con- 
struction should  be  placed  on  their  compact  as,  according  to  the 
Qiiderstanding  of  the  parties  and  nature  of  the  transaction,  will  eflfec- 
toate  that  object.  Mercantile  negotiations  should  never  depend  on 
subtleties  and  niceties,  but  ui)on  rules  founded  on  common  sense  and 
JQstiee,  a  knowledge  of  which  would  therefore  be  readily  acquired 
by  the  community  at  large.  Policies  of  insurance  may  be  considered 
either  as  imivei'sal,  embracing  all  manner  of  risks,  or  special,  being 
confined  to  one  or  more  si)ecified  perils.  On  the  latter  description 
of  policies  only,  can  the  question  now  under  consideration  ever  ari^e. 
As  to  all  risks,  not  insured  against,  the  owner  becomes  his  own  un- 
derwriter; when  an  insurer  assumes  a  responsibility  for  all  losses, 
for  example,  arising  from  sea  risks  only,  can  it  be  presumed  to  be 
the  understanding  or  agreement  of  the  parties  to  the  policy,  that  the 
insured  relinquish  all  right  to  escape  capture  from  pirates,  or  elude 
other  eminent  i)eril,  by  Hying  •  for  protection  to  a  neighbor-  ^^^ 
ing  port  out  of  the  usual  course  of  the  voyage  1  If  such  be  ^^^ 
the  operation  of  a  contract  of  insurance,  not  universal,  instead  of 
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providing  for  the  insured  an  indemnity  against  loss,  it  serves  bat  to 
paralyze  his  efforts  for  the  safety  of  his  property,  and  to  impose  on 
him  new  daties  and  restrictions  which  enhance  his  dangers.     ^^  A 
deviation  is  a  voluntary  departure,  without  necessity  or  reasonable 
cause,  from  the  regular  and  usual  course  of  the  voyage."    How  can 
that  digression  from  the  course  of  the  voyage  be  said  to  be  "  with- 
out necessity  or  reasonable  cause,"  which  is  made  to  avoid  an  imii\\- 
nent  peril  of  capture,  or  other  disaster  necessarily  resulting  in  the 
entire  loss  of  the  subject-matter  of  insurance  !    If  not,  then  sucfa  a 
departure  being  no  deviation,  is  justifiable,  and  impairs  not  the  lia- 
bilities of  the  underwriters.    Suppose  the  common  case  of  a  general 
ship,  where  the  cargo  is  owned  by  many  different  persons,  each  of 
whom  insure  against  separate  risks ;  upon  the  occurrence  of  a  peril, 
insured  against  by  any  one  owner,  the  captain  becomes  the  joiut 
agent  of  such  owner  and  his  underwriter,  and  is  in  duty  bound  to 
avoid  the  danger  even  by  a  digression  from  the  course  of  the  voy- 
age ;  and  yet  in  such  a  case,  if  the  doctrine  contended  for  be  correct, 
all  the  underwriters,  upon  other  parts  of  the  cargo,  would  be  ab- 
solved from  their  engagements — ^In  manifest  violation  of  the  inten- 
tions of  all  the  parties,  and  contrary  to  every  idea  of  common  sense 
and  justice.    The  Court  think  that  the  insurer  must  be  presumed  to 
be  acquainted  with  the  usages  and  accidents  to  which  the  property 
insured  may  be  subjected  in  the  course  of  the  voyage;  that  they  are 
contemplated  by  him  at  the  time  of  his  contract,  enter  into  and  be- 
come a  part  of  it;  and  that  althougrh  he  is  onl^^  answerable  for  losses 
flowing  immediately  from  the  perils  against  which  he  insures,  yet 
that  viewing  the  captain  as  the  agent  of  the  owner,  he  tacitly  assents 
to  all  reasonable  efforts,  which  he  may  make  lor  the  safety  of  the 
l)roperty  insured,  and  its  transportation  to  the  \yoTt  of  destination ; 
and  consequently  authorizes  the  usual  means  of   avoiding  urgent 
danger,  whether  it  be  from  a  peril  insured  against  or  not. 

This  being  the  view  which  we  have  taken  of  this  point  in  the 
cause,  independently  of  all  adjudications  on  the  subject,  let  us  ex- 
amine  how  far  they  should  prompt  us  to  a  change  of  •  opinion. 
^OH  Between  cases  of  physical  and  moral  necessity  as  justifica- 
tions for  departure  from  the  course  of  the  voyage,  the  books  make 
no  distinction,  and  in  reason  and  on  principle  there  is  none.  In 
support  of  the  principle  for  which  they  contend,  the  counsel  for  the 
appellees  have  referred  to  three  cases ;  one  of  whic^h  is  Breed  dj 
others  vs.  Eaton^  10  Mass,  Rep.  21.  The  policy  was  signed  at  Boston, 
in  December,  1810,  on  a  voyage  from  Liverpool  to  Savannah ;  the 
vessel  arrived  off  the  port  of  destination  on  the  25th  of  February, 
1811,  but  being  informed  of  the  non-intercourse  law  passed  by 
the  Congress  of  the  United  States,  the  captain,  afraid  to  enter, 
and  apprehending  seizure  and  confiscation,  to  avoid  it  sailed  to 
Amelia  Island,  to  wait  until  he  might  lawfully  return  to  Savannah. 
The  underwriters  being  sued  on  this  policy  for  a  subsequent  loss^ 
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their  counsel  insisted  that  they  were  discharged  by  the  deviation,  in 
going  to  Amelia  Island,  to  avoid  a  risk  not  covered  by  the  contract 
of  inanrance ;  and  also  that  the  policy  became  void  in  consequence 
of  the  non-intercourse  law  of  the  United  States;  "and  of  this 
opinion,  (says  the  reporter,)  were  the  Court."  Of  what  opinion! 
Whether  that  the  deviation  avoided  the  policy,  or  that  it  became 
void  under  the  non-intercourse  law  of  the  United  States,  we  are  left 
to  conjecture.  But  from  the  manner  in  which  the  last  position  was 
presented  to  the  Court,  being  deemed  too  plain  to  require  either  ar- 
gument or  authority  to  support  it,  and  from  the  promptness  and 
brevity  with  which  their  judgment  was  announced  as  soon  as  the 
last  point  in  the  cause  was  started,  it  affords  a  very  strong  presump- 
tion, that  upon  that  only  did  they  bottom  their  decision.  It  was  not 
the  habit  of  that  enlightened  tribunal  to  decide  in  a  way  so  summary 
and  laconic,  so  grave  and  important  a  question  as  that  discussed  on 
the  principle  of  deviation,  and  on  which  contradictory  determina- 
tions had  taken  place.  We  are  aware,  however,  that  in  FhiUips  on 
Insurance,  211,  this  case  is  classed  as  though  it  turned  on  the  point 
of  deviation.  The  other  two  cases  are  Roget  vs.  Thurston^  2  Johns, 
CaseSj  248,  and  O^FeiUy  vs.  The  Royal  Assurance  Company,  4  Camp- 
helPs  NiH  Prius  Rep,  246,  both  of  which  do  sanction  this  novel  and 
technical  distinction  relied  on  by  the  appellees.  But  Roget  vs. 
lliurston  is  in  fact  overruled  by  a  subsequent  decision  of  the  same 
tribunal,  •  in  which  Chief  Justice  Kent,  with  Judges  Tomp-  ^•q^ 
kins,  Spencer  and  Thompson,  concurring,  decides,  that  "a  '•^^ 
deviation  from  necessity  will  excuse  the  assured,  in  case  of  an  assurance 
against  any  particular  risk,  as  well  as  in  case  of  a  general  insurance. 
There  is  not  probably  any  exception,  to  be  met  with,  to  the  application 
of  the  general  principle,  that  if  the  vessel  departs  from  the  usual  course 
of  the  voyage  from  necessity,  and  departs  no  further  than  that 
necessity  requires,  the  voyage  will  still  be  protected  by  the  policy." 
Vide  Robinson  and  Robinson  vs.  7'he  Marine  Insurance  Company  of 
Xew  Yorlc,  2  Johns,  Rep,  89.  In  this  case,  the  insurance  being  against 
"sea  risks  only,"  and  a  digression  quia  timet  a  peril  not  insured 
against,  the  Court  adjudged  it  no  deviation.  The  appellees  then  can 
only  sustain  their  position  by  the  single  nisi  prius  decision  of  Chief 
Justice  Gibbs,  in  4  Campbell,  in  opposition  to  which  is  the  positive 
decision  of  Lord  Kenyon  in  Oreen  vs.  Elmsliej  Peake  X,  F.  212,  which 
is  approved  of  and  adopted  by  Lord  Ellenborough  in  Livie  vs.  Janson, 
12  East,  653 ;  and  the  deliberate  opinion  of  the  Court  of  Common 
Pleas,  delivered  by  Chief  Justice  Mansfield,  after  full  argument, 
in  Scott  vs.  Thompson,  4  Bos,  dt  Pull,  181.  In  Marshall  on  Insurance, 
204,  it  is  stated,  that  "necessity  will  justify  a  deviation  though  it 
proceed  from  a  cause  not  insured  against."  And  the  same  principle  is 
supported  by  Phillips  on  Insurance,  214.  The  weight  of  authorities, 
this  Court  conceive,  is  decidedly  in  favor  of  the  views  they  have 
taken  of  the  case  at  bar;  and  in  all  questions  of  this  nature  we  ap- 
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prehend  the  doctrine  laid  down  in  Stocker  et  ah  vs.  Harris^  3  Mas^. 
Rep.  417,  stands  fiee  from  objection,  that  'Hhe  captain  is  the  com- 
mon agent  of  the  concerned,  and  it  is  his  duty  to  manage  their  dis- 
tinct and  separate,  as  well  as  their  joint  interests,  according  to  his 
best  judgment ;  and  whatever  is  fairly  done  with  this  purpose,  is 
within  the  course  of  the  voyage ;  and  delays,  occasioned  by  such 
events,  are  accidents  to  which  the  insurers  are  accidentally,  if  not 
directly  subjected."  "Fairly  done,"  being  understood  to  mean, done 
with  good  intentions,  and  upon  reasonable  grounds.  But  admitting 
the  law  to  be  otherwise,  there  is  nothing  in  the  bill  of  exceptions  to 
show  that  the  peril  sought  to  be  avoided  was  one  excepted  out  of  the 
policy.  It  does  not  even  appear  that  the  Two  Brothers  •  had 
'^^^  any  cargo  on  board,  or  that  there  could  have  been  the  most 
remote  cause  or  apprehension  of  danger,  "  by  reason  or  on  account  of 
any  illicit  or  prohibited  trade,  or  trade  in  articles  contraband  of  war." 

The  appellees'  next  object,  that  the  appellants  having  prayed  an 
hypothetical  instruction  from  the  Court,  that  they  were  entitled  to 
recover  if  the  jury  believed  certain  enumerated  facts;  the  effect  of 
granting  such  prayer  would  be,  to  withdraw  from  the  hands  of  the 
jury,  the  finding  of  all  other  facts  than  those  specified;  and  would 
in  truth  be  a  direction,  that  if  the  jury  should  find  the  facts  enu- 
merated to  be  true,  although  they  might  disbelieve  every  other  fact 
on  which  testimony  had  been  offered,  yet  that  the  plaintiffs  are  en- 
titled to  recover.  If  such  would  be  the  operation  of  the  instruction 
prayed  for,  it  surely  cannot  be  contended,  that  its  refusal  is  matter 
of  error,  as  all  evidence  of  peril,  or  apprehension  of  peril,  is  excluded 
from  the  consideration  of  the  jury,  it  not  being  one  of  the  enumer- 
ated facts,  on  the  finding  of  which  their  verdict  is  made  exclusively 
to  rest.  The  departure  from  the  course  of  the  voyage  being  then 
without  apology  or  justification,  the  law  affixes  to  it  the  character 
and  consequences  of  deviation.  Whether  this  be  the  true  construc- 
tion of  the  appellants'  prayer,  is  not  clear  of  doubt,  and  we  deem  it 
unnecessary  to  express  any  opinion  on  the  subject. 

The  appellees  also  insist,  that  the  testimony,  offered  in  this  cause, 
does  not  disclose  any  justification  for  the  mailing  of  the  schooner 
from  St,  Barts  to  jVIarguarita,  and  that  on  account  of  this  deviation 
they  are  discharged  from  their  policy.  And  in  this  we  concur  with 
them  in  opinion.  In  every  contract  of  marine  insurance  the  law 
imposes  an  obligation  on  the  assured  to  provide  a  master  of  compe- 
tent skill,  prudence  and  discretion,  to  navigate  the  vessel ;  and  if  in  a 
change  of  the  course  of  the  vojage  a  loss  happen,  which  may  be  justly 
imputed  to  his  not  having  provided  a  master  of  that  character,  the  un- 
derwriters are  not  responsible.  The  mere  apprehension  of  danger, 
unless  founded  on  reasonable  evidence,  does  not  justify  deviation. 
The  Court,  and  not  the  jury,  are  the  judges  whether  the  deviation 
be  justifiable.  Oliver  vs.  Maryland  Jnaurance  Company^  7  Cranchj 
493,  4,  5 ;   and  Patrick  vs.  Ludlow^  :3  Johm,  Cas,  13.    The  iieril  ap- 
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prehended  must  be  such,  that  if  encountered,  *  loss  or  serious  n^^ 
iDjary  is  the  neeessary  consequence.  The  danger  must  be  i  mmi-  ^"^ 
nent  and  obvious,  not  problematical  or  contingent.  Apply  these  prin- 
ciples to  the  evidence  offered  in  the  case  at  bar.  Upon  their  arrival  at 
St  Barts,  the  captain  and  supercargo  ^^are  informed,  and  had  good 
reason  to  apprehend,  that  St.  Martha,  which  at  the  time  of  the  sail- 
ing from  Baltimore  wa«  in  possession  of  the  Patriots,  had  fallen  into 
tbe  bands  of  the  Boyalists,  who  had,  by  keeping  the  Patriot  Hag 
flying,  decoyed  vessels  into  port,  and  seized,  detained  and  confiscated 
them."  Do  these  facts  constitute  an  "obvious"  or  "imminent" 
danger  f  Is  it  alleged  that  on  such  former  occasion  American,  or 
neatral  vessels,  were  decoyed  into  port,  seized  and  confiscated  t  Not 
a  word  of  the  kind.  And  this  Court  are  not  permitted  by  mere  im- 
plication, in  the  absence  of  all  proof,  to  impute  to  thiB  agents  of  a 
sovereign  and  Christian  nation  such  acts  of  lawless  outrage  and 
treacherous  rapine.  Xhe  hoisting  of  the  Patriot  flag  by  the  captors 
of  St.  Martha  can  only  be  viewed  as  a  riM€  de  guerre  to  operate  on 
tbe  vessels  of  the  Patriots,  not  of  neutrals.  There  appears,  there- 
fore, to  have  been  no  cause  for  the  apprehension  of  such  danger  as 
would  justify  the  sailing  from  St.  Bart«  to  Marguarita.  Even  sup- 
pose that  neutral  vessels  had  shared  the  same  fate  at  St.  Martha,  on 
the  occasion  alluded  to,  with  those  of  the  Patriots ;  there  is  no 
evidence  to  show,  that  the  recaptor  of  St.  Martha  was  the  same 
perfidious  Boyalist  robber,  into  whose  hands  it  had  formerly  fallen. 
And  there  is  a  total  absence  of  testimony  on  which  to  ground  an 
inference,  that  a  similar  system  of  plunder  had  been  practised  in  re- 
captured ports  by  other  Boyalist  commanders.  On  these  grounds 
the  Court  below  were  right  in  refusing  to  grant  the  plaintiffs'  prayer 
that  thev  were  entitled  to  recover. 

Their  opinion,  it  is  apprehended,  may  be  supported  on  another 
ground.  "The  circumstance  that  a  deviation  takes  place  through 
tbe  mistake  or  negligence  of  the  captain,  does  not  prevent  its  dis- 
charging the  underwriters,  since  his  mistakes  and  negligence  are  at 
tbe  risk  of  the  assured."  See  FhiL  Ins.  223 ;  and  Ehyn  and  others  vs. 
The  Royal  Exchange  Insurance  Co.  7  2\  R.  501.  The  captain  is 
bound  to  know,  as  far  as  the  ordinary  means  of  information  can 
afford  such  knowledge,  the  •  various  ports  in  the  course  of  his  ^^^ 
voyage,  as  well  as  regards  their  locality,  as  the  general  nature  '^^^ 
of  their  trade,  and  the  relief  and  assistance  he  may  expect  to  obtain, 
should  he  be  compelled  to  visit  them  on  account  of  any  emergency 
arising  in  the  prosecution  of  the  voyage.  A  failure,  on  the  part  of 
the  captain,  to  possess  such  information,  is  a  violation  of  the  implied 
engagement  always  imposed  on  the  assured,  that  the  vessel,  in 
relation  to  which  the  insurance  may  be  effected,  is  navigated  b3' 
an  oflftcer  of  competent  skill  and  judginent  for  the  performance  of 
the  voyage.  According  to  the  testimony  ofl'ered  by  the  defendants, 
(.'orracoa  is  in  the  direct  route  of  the  voyage  from  St.  Barts  to  St. 
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Martha;  is  an  open  port,  free  for  the  reception  of  Spaoish  and  Colom- 
bian vessels  of  war,  and  for  the  vessels  of  all  other  nations,  and  that 
constant  intercourse  is  kept  up  between  Gorracoa  and  St.  Martha; 
and  that  information,  in  relation  to  the  last  mentioned  port,  would 
be  heard  at  Curracoa,  in  the  course  of  three  or  four  days,  that  being 
the  usual  length  of  the  voyage  1>etween  those  places ;  and  that  Cur- 
racoa was  resorted  to  by  neutrals  for  intelligence  as  to  the  state  of 
the  Spanish  Main.    That  CuiTacoa  is  a  place  of  deposit  or  entrepot  for 
large  quantities  of  merchandise  which  are  intended  to  be  carried  to 
the  different  ports  on  the  Spanish  lAain,  and  which  are  from  time 
to  time  placed  there  and  removed  according  to  the  state  of  the 
market,  and  the  situation  of  the  ix)rts  on  the  Main,  whether  in  pos- 
session of  the  Royalists  or  Independents ;  and  that  these  facts,  in 
relation  to  Ciirracoa,  were  well  known  in  Baltimoi-e,  previous  to  and 
at  the  time  of  the  sailing  of  said  vessel  on  the  voyage  insured ;  and 
that  it  was  well  known  at  St.  6art«  that  Gtlrracoa  was  the  nearest 
place  to  St.  Martha,  where  correct  information  was  at  all  times  to  be 
obtained  of  the  state  and  condition  of  the  Government  of  St.  Martha. 
That  Marguarita  is  six  hundred  miles  from  St.  Martha,  whilst  Curracoa 
is  but  three  hundred;  and  that  Marguarita  is  by  one-third  more  dis- 
tant from  St.  Barts  than  Curracoa.    That  Marguarita  is  much  out 
of  the  usual  track  of  a  voyage  from  St.  Barts  to  St.  Martha,  and  was 
never  pursued  by  a  vessel  having  St.  Martha  in  view  as  her  port  of 
immediate  destination.    In  justification  of  the  conduct  of  the  captain, 
gp^M   without  proving  that  Marguarita  was  a  port  of  •  more  conve- 
^^"^   nient  access  than  Curracoa,  was  likely  to  possess  the  means 
of  giving  the  information  sought  for,  or  for  a  like  purpose  was  ever 
visited  by  any  vessel  on  any  voyage,  it  is  proved,  that  the  captaiD. 
'beaming  at  St.  Barts  that  Marguarita,  a  West  India  Island,  was 
the  best  and  safest  port  or  place  at  which  to  acquire  informatioD 
relative  to  the  situation  of  St.  Martha,  proceeded  there."    How,  or 
from  what  source  the  captain  gained  this  intelligence  does  not 
appear.     Of  the  facts  detailed  in  relation  to  Curracoa  he  was  bound 
to  have  had  knowledge.    If  so.  can  it  be  doubted,  that  it  was  his 
duty  to  have  sought  the  intelligence  he  desired  at  the  port  of  Cur- 
racoa, the  nearest  and  most  convenient  port,  and  that  by  proceed- 
ing to  Marguarita,  he  committed  a  deviation  which  discharged  the 
underwriters  f 

But  the  Court  were  justified  on  another  ground  in  refusing  the 
plaintift's'  prayer.  They  could  only  grant  it,  provided  that  from  the 
whole  testimony  offered  in  the  case,  the  jury  were  warranted  in  End- 
ing the  facts  specially  enumerated  therein,  and  all  other  facts  neces- 
sary to  support  the  action ;  notwithstanding  it  be  admitted  that  all 
the  evidence  offered  by  the  defendants  is  true,  (except  so  far  as  the 
same  may  be  contradicted  by  the  finding  of  the  specific  facts  contained 
in  the  prayer,)  no  matter  how  strong  may  be  the  contradictory  testi- 
mony produced  by  the  plaintiffs.      Upon  any  other  [)rinciple  the 
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Court  would  have  transcended  the  limits  prescribed  to  their  powers, 
and  iuvaded  the  undeniable  and  exclusive  prerogative  of  the  jury, 
viz.  the  right  of  deciding  on  all  matters  of  fact,  as  to  which  con- 
tradictory evidence  may  be  adduced.  What  is  the  instruction 
prayed f  That  the  Court  direct  the  jury,  "that  if  they  should 
believe,  that  upon  the  arrival  of  the  vessel  insured,  at  St.  Barts,  it 
W2A  generally  reported  that  St.  Martha  was  in  possession  of  the 
Boyalists,  and  that  the  master  and  supercargo  were  informed  at 
St.  Barts,  and  verily  believed,  that  Marguarita  was  the  best  and 
nearest  place  to  obtain  information  relative  to  the  situation  of  St. 
Martha,  and  that  the  master  of  said  vessel,  in  the  exercise  of  an 
honest  and  sound  discretion,  went  to  Marguarita  for  information, 
that  proceeding  thereto  was  no  deviation,  and  that  the  plaintiffs 
were  entitled  to  recover  for  a  total  loss."  How  could  the  Court 
aothorize  the  jury  to  find  the  •  fact,  that  Marguarita  was  the  ^^  ^^ 
nearest  port  to  obtain  information  relative  to  the  situation  of  -^^^ 
St.  Martha,  without  one  particle  of  testimony,  on  the  part  of  the 
plaintifls,  to  establish  that  fact;  and  in  opposition  to  its  conclusive 
refutation  by  positive  proof  adduced  by  the  defendants.  We  con- 
ceive it  to  be  the  peculiar  duty  of  Courts  of  original  jurisdiction, 
imposed  on  them  for  the  wisest  and  best  purposes,  when  applied  to, 
in  case*  where  either  no  testimony  is  offered  of  a  fact,  or  the  proof 
is  so  vague  and  indefinite,  that  by  no  rational  ipference  can  the 
fact  attempted  to  be  proved  be  deduced,  to  instruct  the  jury,  that 
from  the  testimony  ofl'ered,  it  is  not  competent  for  them  to  find  such 
fact.  The  inconsistency  of  the  Court,  therefore,  would  have  been 
most  conspicuous,  had  they  by  express  instruction  encouraged  the 
jury  to  find  Marguarita  the  nearest  port,  not  only  without  proof, 
bat  against  that  of  the  most  clear  and  unequivocal  character. 

The  Court  were  right  in  rejecting  the  prayer  for  another  reason. 
The  facts  being  admitted,  the  question  of  deviation  is  a  matter  of 
law  for  the  decision  of  the  Court.  Considering,  then,  the  testimony  in 
the  cause  in  the  way  in  which  it  is  before  stated,  the  Court  were 
bound  to  receive  it  in  reference  to  this  prayer.  Is  it  possible  that 
any  Court  of  judicature,  (let  the  intentions  of  the  captain  have  been 
never  so  honest,)  would  instruct  a  jury,  that  under  the  circumstances 
of  this  case,  whilst  impelled  by  no  imminent  peril,  but  proceeding 
merely  to  enqnire  into  the  truth  of  a  public  rumor,  they  were  author- 
ized to  find,  that  in  going  to  Marguarita,  instead  of  Curracoa,  he 
acted  in  the  exercise  of  "  a  sound  discretion!"  We  think  not.  His 
conduct  must  be  imputed  to  that  gross  ignorance  and  want  of  judg- 
ment, which  discharges  the  underwriters. 

Much  stress  was  laid,  in  the  argument,  on  the  statement  in  the 
of  exceptions,  that  the  plaintiffs  "  proved  "  such  and  such  facts. 
We  receive  it  as  meaning  nothing  more,  than  that  he  offered  evi- 
dence thereof.  Judgment  affirmed, 

Buchanan,  C.  J.  dissented. 
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1896   •  Price  &  Nisbet  vs,  Bigiiam's  Ex'ra. — June,  1826. 

Real  estate  was,  after  marriage,  conveyed  in  trust  for  the  separate  use  of 
the  wife,  with  power  to  her,  among,  other  things,  to  sell  and  conyey, 
and  absolutely  dispose  of  the  same  by  deed,  her  coverture  notwithstand- 
ing— Hdd^  that  it  was  competent  for  her,  during  the  coverture,  to  charge 
such  estate  with  the  payment  of  her  debts,  and  that  equity  would  en- 
force such  a  contract  by  decreeing  a  sale  of  the  estate. 

That  the  general  power  granted  her  of  disposing  absolutely  of  the  estate, 
included  the  power  to  incumber  it  by  mortgage,  or  to  charge  it  by  con- 
tract, (a) 

Where  the  recital  of  a  contract,  charging  an  estate,  w£is,  that  it  was  in- 
tended to  secure  one  debt,  and  the  body  of  the  contract  provided  for 
the  payment  of  another  debt  as  well  as  the  one  recited,  and  there  was 
no  proof  of  mistake  or  fraud — Held,  that  the  contract  was  to  be  con- 
sidered as  including  both. 

APPEAL  from  a  decree  of  the  Court  of  Chancery.  The  bill  filed 
by  the  appellees'  testator  against  the  appellants,  on  the  4th  of  June, 
1816,  stated  that  he  was  employed  by  Frederick  Price,  and  Penelope 
D.  Price  his  wife,  (one  of  the  defendants,)  sometime  in  the  year  1811, 
to  perform  certain  carpenter's  work  in  and  upon  a  dwelling-house 
which  the  said  Frederick  was  then  erecting  upon  a  tract  of  land, 
which  he  then  held  in  right  of  his  wife  Penelope,  and  to  which  she 
was  entitled  in  fee  simple.  That  he  did  undertake  and  perform  work 
and  labor  as  a  carpenter  and  joiner  on  said  house,  during  which 
time  Penelope  directed  him  in  the  style  and  fashion  of  putting  up 
and  erecting  said  work.  That  the  amount  claimed  by  him  for  the 
said  work,  then  unfinished,  and  labor,  was  $488.41,  as  contained  in 
the  account  thereof  exhibited.  That  Frederick  Price  obtained  the 
benefit  of  the  insolvent  laws  of  this  State,  and  was  discharged 
from  all  claims  of  his  creditors;  and  that  the  complainant  then  re- 
fused to  proceed  with  his  said  work  until  he  should  be  paid  or  secured 
for  the  work  he  had  done.  That  the  said  Penelope  requested  him 
to  proceed  with  and  finish  the  work  so  commenced  by  bim,  and 
agreed,  that  if  he  would  proceed  with  and  finish  the  same,  he  should 
be  paid  for  the  work  he  had  heretofore  done,  and  also  for  the  com- 

(a)  Approved  in  Crook  vs.  Glenn,  30  Md.  68,  and  Emerick  vs.  CoaJdey,  35 
Md.  190,  where  the  Court  said  that  a  wife  may  assign  or  incumber  her 
separate  property  for  her  husband's  debt.  Cf.  Hall  vs.  Eccleston,  37  Md. 
510;  Gebb  vs.  Rose,  40  Md.  387.  The  case  in  the  text  is  distinguished  in 
Conn  vs.  Conn,  1  Md.  Ch.  216,  and  Tyson  vs.  Latrobe,  42  Md.  338.  In  WQwn 
vs.  Ins.  Co,  60  Md.  150,  it  was  held  that  a  power  to  a  trustee  ''  to  invest  and 
change  the  investment  of  property,  and  for  that  purpose  to  sell,  convey  and 
dispose  thereof,  or  any  part  thereof,  as  often  as  he  may  think  proper,''  does 
not  authorize  him  to  mortgage  the  property  to  secure  the  repayment  of  a 
loan. 
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pletion  of  the  Ciir[)eDter^8  work  on  the  said  house  and  buildiugs ;  and 
that  to  secure  him  tor  the  said  work  which  he  had  performed,  and 
was  to  perform,  the  said  Penelope  offered  to  subject  her  said  tract 
of  land  to  the  payment  of  the  amount  of  the  said  •  work  so  g^o»y 
done  as  aforesaid,  and  for  work  to  be  performed,  and  all  ma-  ^^' 
terials  furnished.  That  the  said  tract  of  laud  was  conveyed  by 
William  M'Mechen  to  Alexander  Xisbet,  (the  other  defendant,)  in 
trust  lor  the  sole  use  and  benefit  of  the  said  Penelope,  by  deed 
dated  the  12th  of  January,  1810.  That  accordingly  Penelope  did, 
by  her  certain  agreement,  dated  the  14th  of  October,  1813,  contract 
with  the  complainant  to  pay  him  for  the  work  to  be  performed  on 
the  said  house,  and  also  to  pay  him  for  the  work  then  unfinished, 
and  for  all  materials  which  he  might  furnish  in  about  the  premises; 
which  said  agreement  was  signed,  sealed  and  delivered  by  her,  and 
also  signed  by  Nisbet  the  said  trustee ;  and  in  and  by  which  said 
agreement  the  said  Nisbet  is  authorized  to  hold  the  said  land  charged 
with  the  payments  for  the  said  work,  and  to  sell  such  part  thereof 
as  would  satisfy  the  payment  of  all  materials  which  the  complainant 
might  furnish  at  the  instance  of  Penelope,  and  the  payment  of  all 
unfinished  work  then  about  the  said  buildings,  and  for  all  work 
which  he  might  thereafter  do  about  the  same,  as  by  the  agreement 
exhibited  would  appear.  That  the  complainant,  soon  after  com- 
menced his  work  on  the  said  buildings,*and  completed  the  same,  and 
had  the  work  measured  and  valued,  and  which  amounts  to  the  sum 
of  (1,949.53,  as  appears  by  an  account  thereof  exhibited.  That  he 
found  and  furnished  materials  for  the  buildings  to  a  considerable 
amount,  &c.  viz.  $450,  and  that  he  had  been  put  to  considerable 
expense  and  trouble  in  and  about  the  premises.  That  he  had  fre- 
qaently  applied  to  said  Penelope  and  Nisbet  for  payment  of  the  said 
sums  of  money ;  which  they  have  uniformly  neglected  to  pay  or  to 
give  him  any  satisfaction  therefor ;  and  he  had  frequently  applied 
to  the  said  Nisbet  to  make  sale  of  the  lands  so  conveyed  to  him  in 
trust,  and  in  pursuance  of  the  said  agreement  to  pay  to  him  the 
complainant  the  respective  sums  of  money  before  mentioned,  and 
all  the  interest  thereon  due;  but  that  Nisbet  refused  to  sell  the 
said  lands  and  pay  the  complainant,  and  had  neglected  and  omitted 
to  execute  the  said  trust  reposed  in  him.  That  the  said  Frederick 
Price  is  since  deceased.  Prayer,  that  Penelope  may  be  decreed  to  pay 
to  the  complainant  the  said  respective  sums  of  money,  and  the 
interest  thereon,  so  due  to  him,  together  with  the  costs  of  this  suit, 
by  a  certain  day  to  •  be  appointed;  and  in  default  thereof  g^^^ 
that  the  land,  mentioned  in  the  said  agreement  and  deed  ^^^ 
therein  referred  to,  may  be  sold,  and  the  proceeds  thereof  applied  to 
the  discharge  of  the  complainant's  said  claim,  interest  and  costs; 
and  for  other  and  further  relief,  &c. 

Exhibit  by  the  complainant,  (besides  his  accounts,  <S!c.) — A  deed  of 
trust  executed  by  William  M'Mechen,  Frederick  Price,  and  Penelope 
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D.  his  wife,  to  Alexauder  Nisbet,  dated  the  11th  of  January,  1811, 
reciting,  that  on  the  12th  of  January,  1810,  the  said  Frederick  Price, 
and  Penelope  D.  his  wife,  had  conveyed  to  the  said  M'Mechen,  (which 
said  deed  the  comphiinant  also  exhibited,)  all  the  lands  and  estate 
which  the  said  Penelope  was  or  could  be  entitled  to  in  virtue  of  the 
last  will  of  Thomas  Cockey  Deye,  and  which  by  a  division  of  a  part 
of  the  real  estate  of  the  said  Deye,  made  by  order  of  the  Court  of 
Chancery,  amongst  certain  of  his  devisees,  was  allotted  to  the  said 
Penelope  as  lot  number  one — ^To  hold  the  same  unto  the  said 
M'Mechen,  his  heirs  and  assigns  forever — In  trust  for  the  uses,  in- 
tents and  purposes  therein  expressed  and  set  forth.  That  the  said 
Frederick  Price,  and  Penelope  D.  his  wife,  desirous  to  alter  and 
change  the  said  trust  estate  in  relation  to  the  said  lot  number  one, 
&c.  the  above  mentioned  deed  was  executed,  conveying  the  said  lot 
number  one  to  the  said  Nisbet,  his  heirs  and  assigns — ''In  trust, 
that  the  said  Alexander  Nisbet,  and  his  heics,  shall  henceforth  be 
and  stand  seized  of  the  said  lot  of  land  number  one  and  premises, 
with  the  appurtenances,  to  and  for  the  sole  and  separate  use  and 
benefit  of  the  said  Penelope  Deye  Price,  so  that  she  be  i>ermitted  to 
use,  occupy,  and  enjoy  the  same,  and  the  rents  and  profits  thereof  to 
have,  receive,  take,  and  apply  to  her  own  sole  and  separate  use  and 
benefit,  her  coverture  notwithstanding,  for  and  during  the  term  of  her 
natural  life,  or  until  the  same  land  and  premises  shall  or  may  be  dis- 
posed of  by  her  in  the  manner  hereinafter  limited  and  expressed. 
And  also  upon  this  further  trust,  that  the  said  Penelope  Deye  Price 
shall  be  suffered  and  [Hsrmitted  to  sell  and  convey,  and  absolutely  dis- 
[K)se  of,  by  deed  or  deeds  duly  executed  by  her,  the  same  lot  of  land  and 
premises,  or  any  parts,  part  or  parcel  thereof,  to  such  person  or  per- 
sons, and  for  such  sum  or  sums  of  money,  or  other  consideration,  as 
she  at  any  time  or  •  times  shall  or  may  think  proper,  her 
^"^  coverture  notwithstanding;  so  that  the  said  hereby  granted 
and  released  land  and  premises  shall  not,  nor  shall  any  part  or  par- 
cel thereof,  be  subject  at  any  time  to  the  disposition  or  management 
of  the  said  Frederick  Price,  or  any  future  husband  of  the  said  Pene- 
lope.^' Provision  is  then  made  as  to  such  portion  of  the  said  land 
and  i)remises  as  may  remain  undisposed  of,  &c. 

The  complainant  also  exhibited  the  following  agreement,  referred 
to  in  his  bill,  and  which  was  afterwards  proved  under  the  commis- 
sion which  issued  to  take  testimony :  "  Baltimore  County,  to  wit: 
Whereas  Frederick  Price,  husband  of  Penelope  Price,  is  now  bnild- 
ing  a  house  on  a  tract  of  land  conveyed  by  William  M'Mechen,  Fred- 
erick Price,  and  Penelope,  his  wife,  to  Alexander  Nisbet,  in  trust  for 
the  purposes  therein  mentioned,  by  indenture  recorded  in,"  &c. 
''And  whereas  Robert  Bigham  has  undertook  to  complete  the  nn- 
finished  work  now  about  said  house.  And  whereas  the  said  tract  of 
land  has  been  conveyed  to  the  said  Alexander  Nisbet,  in  trust  for 
her  separate  use,  and  she  is  desirous  of  securing  to  the  said  Robert 
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Bigbam  tbe  pay  men  t  of  the  sam  which  the  completing  of  the  said 
onfiDisbed  work  may  amount  to.  Now  therefore,  these  are  to  aiithor- 
i2e  the  said  Alexander  Nisbet  to  hold  the  said  tract  of  land  charged 
with  the  payment  of  the  amount  of  the  said  Bobert  Bigham's  bill  of 
work  as  before  mentioned.  And  in  case  the  said  Penelope  Price 
shall  not  pay,  or  cause  to  be  paid,  to  the  said  Robert  Bigham,  the 
amoant  of  his  bill,  which  shall  be  ascertained  by  persons  indiil'er- 
ently  chosen  by  Mrs.  Price  and  Robert  Bigham,  and  if  they  differ  in 
opinion,  they  are  t-o  choose  a  third;  and  the  determination  of  any 
two  to  be  binding  on  the  parties,  and  the  amount  paid  to  the  said 
Bigham  by  the  first  day  of  December,  1814,  which  she  hereby  prom- 
ises to  do.  Then  the  said  Alexander  Nisbet  is  hereby  authorized  to 
hold  the  said  tract  of  land,  charged  with  the  payment  of  said  sum ; 
and  the  said  Nisbet  is  hereby  authorized  to  make  sale  of  so  much  of 
said  land  as  will  satisfy  the  payment  of  all  materials  which  said 
Bigham  may  furnish  at  the  instance  of  Mrs.  Price,  and  the  payment 
of  all  unfinished  work  now  about  said  building,  and  for  all  work 
which  he  may  hereafter  do  about  said  building,  and  ascertained  as 
aforesaid.  In  witness  whereof,  the  •  said  Penelope  Price  hath  q^^ 
hereanto  set  her  hand,  and  affixed  her  seal,  the  fourteenth  •'"" 
day  of  Octol>er,  1813.  Penelope  D.  Price,  [l.  s.] 

Signed,  sealed  and  delivered,  in   the  presence  of  Francis  T.  D. 
Owings. 

I  have  received  notice  of  the  within  engagement  made  by  Pene- 
lope Price.  Alex.  Nisbbt. 

Tbe  house  to  be  completed  and  finished  by  the  15th  of  March, 
18U.    Witness  my  hand  and  seal  the  said  14th  October,  1813. 

Witness,  Francis  T,  B.  Owings,  Robt.  Bigham,  [l.  s.]" 

The  answer  of  Nisbet  is  not  considered  to  be  material.  That  of 
Mr.  Price  admits  that  the  complainant  was  employed  by  her  husband 
in  his  life-time  to  perform  certain  carpenter's  work  upon  a  dwelling- 
boose,  which  her  husband  was  then  building,  as  stated  in  the  bill  of 
complaint;  but  she  does  expressly  deny  that  she  either  did  or  could 
make  any  contract  with  the  complainant,  as  stated  in  his  said  bill, 
iihe  being  then  a  married  woman.  She  admits  that  the  complainant 
did  perform  certain  parts  of  the  carpenter's  work  on  said  house  during 
the  life  of  her  husband ;  but  that  a  considerable  part  thereof  then 
remained  to  be  done  and  performed.  And  as  her  husband  died  in- 
solvent, the  complainant  requested  her  to  become  responsible  for  the 
work  which  had  been  done  on  said  house,  and  to  be  employed  to 
complete  the  same ;  but  she  positively  refused  to  engage  or  agree  to 
pay  for  the  work  which  the  complainant  had  done,  and  had  begun  to 
contract  with  another  carpenter  to  finish  the  same,  who  pioposed  to 
do  tbe  same  in  a  plain  manner,  as  she  desired,  for  the  sum  of  $700. 
That  when  the  complainant  understood  she  wa«  about  to  employ  an- 
other carpenter,  he  applied  to  her,  and  requested,  that  as  he  had  lost 
the  work  already  done  on  said  house,  he  ought  to  be  preferred  in 
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being  employed  to  complete  the  carpenter's  and  joiner's  work  there- 
of, as  he  would  do  it  as  reasonable  as  any  other  person.    That  in 
consideration  of  this  representation,  she  did  agree  that  the  complain- 
ant should  finish  the  said  work,  and  that  she  would  pay  him  therefor, 
and  also  for  any  materials  he  might  furnish  for  the  same ;  and  for 
this  purpose,  and  with  this  view  only,  she  entered  into  a  contract  with 
the  complainant.    But  she  expressly  denies  that  •  she  ever 
•*"*  intended  or  agreed  to  pay  the  complainant  for  any  work,  either 
finished  or  unfinished,  which  had  been  done  in  the  life-time  of  her 
husband ;  and  she  so  expressly  understood  the  aforesaid  contract  at 
the  time  of  executing  it.    And  if  there  are  any  words  therein  which 
may  imply  any  other  engagement,  they  were  artfully  and  covertly 
brought  in  to  delude  and  deceive  her,  and  were  not  observed  or  so 
understood  by  her  at  the  time.    That  the  complainant  in  finishing 
the  said  work  did  maliciously  and  fraudulently,  against  her  repeated 
requests  and  his  own  agreement,  execute  work  in  the  most  expensive 
manner,  and  instead  of  completing  the  same  by  the  15th  of  March, 
1814,  which  he  was  bound  and  ought  to  have  done,  he  neglected  to 
finish  the  same  until  nearly  about  a  year  after  that  time,  and  even 
then  he  left  it  unfinished,  to  her  great  detriment  and  injury ;  and 
instead  of  executing  the  work  in  a  neat,  economical  and  plain  man- 
ner, he  did  it  in  such  a  manner  as  greatly  and  unnecessarily  to  en- 
hance the  costs  thereof,  against  her  consent  and  wishes,  and  his  re- 
peated promises.    That  she  has  always  been  desirous  and  willing  to 
pay  the  complainant  whatever  he  was  justly  entitled  to  for  finishing 
said  work,  and  for  the  materials  furnished  by  him ;  but  he  always 
demanded  to  be  paid  for  work  done  in  the  lifetime  of  her  husband, 
and  under  the  contract ;  and  has  also  demanded  a  much  larger  sum 
than  he  was  entitled  to  for  finishing  said  work.    That  she  is  willing 
to  pay  him  whatever  he  may  be  justly  and  legally  entitled  to  demand 
under  the  said  contract,  which  she  alleges  he  has  violated  in  several 
res])ects,  but  particularly  in  the  time  and  manner  of  finishing  said 
work.    All  which  mattei's  and  things  are,  as  she  is  advised,  properlj 
and  exclusively  in  the  cognizance  of  a  Court  of  common  law,  and  a 
jury.    She  therefore  prays  to  have  all  the  advantage  thereof  in  tbe 
same  manner  as  if  the  want  of  jurisdiction  of  this  Court  had  been 
presented  in  the  form  of  a  plea  or  demurrer,  &c. 

A  commission  issued,  and  testimony  was  taken  under  it,  and  the 
cause  argued  and  submitted,  &c. 

Johnson,  C.  (December  Term,  1823.)  On  the  llt)i  of  January, 
1811,  William  M'Mechen,  who  then  held  certain  read  property  in 
virtue  of  a  deed  from  Peneloiie  D.  Price,  and  •  Frederick 
30Z  Price  her  husband,  to  him  in  trust  for  them,  joined  with  them 
in  a  deed,  by  which  the  same  pi-operty  was  conveyed  to  Alexander 
Nisbet  in  fee,  in  trust  ^-  that  the  said  Alexander  Kisbet,  and  his  heirs, 
shall  henceforth  be  and  stand  seized  to  and  for  the  sole  and  separate 
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use  and  benefit  of  the  said  Penelope  Deye  Price,  so  tbat  site  be  per- 
mitted to  ose,  occupy,  and  enjoy  the  same,  and  the  rents  and  profits 
thereof  to  have,  receive  and  take,  and  to  apply  to  her  own  sole  and 
separate  use  and  benefit,  her  coverture  notwithstanding,  for  and 
during  the  term  of  her  natural  life,"  &c.  And  on  this  further  trust, 
*^that  the  said  Penelope  Deye  Price  shall  be  sufifered  and  permitted 
to  sell,  convey,  and  absolutely  dispose  of,  b}^  deed  or  deeds  duly  exe- 
cated  by  her,"  the  property,  or  such  part  as  she  pleased,  her  cover- 
tare  notwithstanding. 

It  is  aUeged  in  the  bill,  and  proved  by  the  evidence  in  the  cause, 
that  Frederick  Price,  the  husband,  engaged  the  complaina'nt,  a  car- 
penter, to  build  a  dwelling-house  on  the  property,  and  to  find  mate- 
rials  for  that  purpose;  that  before  the  same  was  finished,  it  being 
doabtful  whether  the  husband  would  be  able  to  pay  for  the  l>uilding 
and  materials,  the  complainant  was  unwilling  to  proceed  unless  the 
wife,  who  had  the  beneficial  interest  in  the  land  on  which  the  house 
was  erected,  would  become  responsible.  Accordingly,  on  the  14th  of 
October,  1813,  an  agreement  in  writing  was  executed  by  her,  under 
ber  hand  and  seal,  of  which  Alexander  Nisbet,  the  trustee,  was  ap- 
prised, as  appears  by  his  admission  on  the  agreement  itself.  The 
agreement  in  substance  is  as  followeth  :  Whereas  Frederick  Price, 
husband  of  Penelope  Price,  is  now  building  a  house  on  the  land  con- 
veyed by  M'Mechen  to  Nisbet,  in  trust  for  the  purposes  mentioned. 
And  whereas  Bobert  Bigham  has  undertook  to  complete  the  unfin- 
ished work  now  about  said  house,  and  Penelope  Price,  being  desirous 
of  securing  to  the  said  Kobert  Bigham  the  payment  of  the  sum 
which  the  completing  of  the  said  unfinished  work  may  amount  to, 
therefore  the  agreement  proceeds  to  '^  authorize  Nisbet  to  hold  the 
tract  of  land  charged  with  the  payment  of  the  amount  of  the  said 
Bobert  Bigham's  bill  of  work,  as  before  mentioned.  And  in  case  the 
said  Penelope  Price  shall  not  pay,  or  cause  to  be  paid,  to  the  said 
Kobert  Bigham  the  amount  of  his  bill,  which  shall  •  be  ascer-  q^q 
taiiied  by  perscms  indifferently  chosen  by  Mrs.  Price  and  •'"•' 
Robert  Bigham,"  by  the  first  of  December,  1814,  then  Nisbet  is 
autboiized  to  make  sale  of  so  much  of  said  land  ^^  as  will  satisfy  the 
payment  of  all  materials  which  said  Bigham  may  furnish  at  the  in- 
stance of  Mrs.  Price,  and  the  payment  of  all  unfinished  work  now 
about  said  building,  and  for  all  work  which  he  may  hereafter  do 
alxuit  said  building,  and  ascertained  as  aforesaid." 

After  the  attention  of  the  Court  had  been  called  to  this  cause, 
and  on  the  8th  of  November,  1822,  an  interlocutory  decree  was 
piJHsed,  in  which  it  is  observed,  that  "  it  appears  by  the  order  of  my 
pi'etlecessor  that  this  cause  was  argued  before  him  at  September 
Term,  1821,  when  no  authorities  in  support  of,  or  in  opposition  to 
the  claim,  were  produced,  in  consequence  whereof  he  directed  a  new 
argument;  and  in  the  order  he  observed,  that  a  reference  to  the 
authorities  as  to  the  agreement  having  been  executed  by  a  feme 
15  7  H.  &  J. 
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eovertj  is  desirable.  Kone  appears  to  have  been  submitted  to  him^ 
nor  have  any  such  authorities  been  laid  before  me.  Kor  am  I  at 
thi8  time  prepared  to  determine  on  the  merits  of  the  case,  either  in 
respect  to  the  obligation  of  the  alleged  contract,  or  its  extent.  Bat 
that  as  little  delay  may  take  place  as  possible,  and  as  full  an  oppor* 
tunity  be  given  to  the  (counsel  to  furnish  authorities  as  the  import- 
ance of  the  principle  involved  in  the  case  demands,  it  is  thought 
proper  to  pass  an  interlocutory  decree,  by  which  the  sum  the  com- 
plainant may  be  entitled  to  recover,  (if  he  can  I'ecover  any  sum,) 
will  be  made  to  appear.  Without  the  aid  of  a  recent  examination 
of  the  authorities,  and  with  the  view  of  directing  the  attention  of 
the  solicitors  to  the  point  on  which  my  opinion  is  suspended,  I  would 
remark,  that  it  is  clear  that  when  previous  to  marriage,  a  marriage 
contract  is  entered  into,  vesting  in  trustees  property  for  the  sole  use 
of  the  wife,  subject  to  her  disposal  and  her  engagements,  there  a 
Court  of  equity  would  compel  a  compliance  with  the  terms  of  her 
contracts ;  and  where  she  had  been  authorized  to  sell  and  dispose  of 
the  pro[>erty  held  in  trust  for  her  separate  use,  there,  I  presume,  it 
would  be  equally  in  her  power  to  encumber  the  estate  with  her  en- 
gagements, on  the  principle  that  the  greater  power  comprehends  th^ 
less.  But  are  there  any  cases  determined  in  which,  after  the  mar- 
^  riage,  •  the  ordinary  legal  capacity  of  the  wife  can  be  enlarged 
•^"*  so  as  to  make  her  or  her  property  responsible  for  her  con- 
tracts? The  case  of  the  complainant  is  h£H:d  indeed;  for  if  he  has 
no  remedy  in  this  Court,  it  is  most  clear  to  my  mind,  none  can  be 
obtained  at  law."  The  interlocutory  decree  then  directs  four  ac- 
counts to  be  made — First,  to  allow  to  the  complainant  a  just  com- 
pensation for  the  whole  of  the  work  and  materials.  Seox)ndly,  only 
to  allow  to  him  for  the  materials  and  work  after  the  14th  of  October, 
1813;  and  if  there  is  any  contrariety  in  the  evidence  in  regard  to 
the  value  of  the  work,  the  two  accounts  above  directed  are  to  be 
stated  according  to  the  average  value  of  the  work  and  materials; 
and  two  other  accounts,  having  the  same  regard  to  the  contract  of 
the  14th  of  October,  1813,  from  the  evidence  of  the  appraisers  solely. 

On  examining  the  evidence,  the  auditor  discovered  that  there  was 
no  contrariety,  and  therefore,  under  the  interlocutory  decree,  he 
reported  two  acxjounts,  the  one,  No.  1,  allows  to  the  complainant  for 
the  whole  of  the  work  and  materials.  No.  2  rejects  for  the  work  and 
materials  since  the  14th  of  October,  1813.  The  re|K)rt  is  dated  the 
27th  of  January,  1823.  The  sum  due,  if  the  complainant  is  entitled 
to  the  whole  amount,  is,  including  interest  to  the  1st  of  July,  1823, 
Jj4,164.63.  If  entitled  to  recover  only  for  the  work  done,  and  mate- 
rials found,  subsequent  to  the  contract,  including  interest  as  above, 
the  amount  is  83,454.  Exceptions  have  been  taken  to  the  auditor's 
accounts  on  the  part  of  the  complainant. 

Xotwithstanding  the  request  of  my  predecessor,  and  myself,  as 
disclosed  in  the  interlocutory  decree,  no  authorities  have  been  for- 
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nished  or  referred  to  by  the  solicitors  on  either  side,  and  the  cause 
leroains  to  be  decided,  unaided  by  the  assistance  the  researches  of 
the  counsel  could  have  cast  on  the  subject. 

Two  questions  appear  to  me  to  arise  in  the  cause.  The  first  is  the 
agreement,  executed  by  a  feme  covert  in  the  predicament  in  which 
Mrs.  Price  stood,  binding  and  to  be  enforced  in  this  Court  f  Second. 
If  obligatory,  doth  it  extend  to  the  whole  work,  and  to  all  the  mate- 
rials? Cases  of  this  description  seldom  arise  in  this  State;  indeed 
thus  is  the  first  of  the  kind  to  which  my  particular  attention  has 
been  drawn.  But  after  the  examination  of  the  English  authorities, 
where  similar  questions  •  frequently  arise,  the  doubts  enter-  q^r 
tained  previous  to  the  interlocutory  decree  are  entirely  re-  •'"^ 
moved,  and  I  have  no  hesitation  in  saying,  situated  as  Mrs.  Price 
was  when  she  entered  into  the  agreement,  she  was  competent  to 
bind  herself  so  as  to  afl'ect  the  property  held  in  trust  for  her. 

In  England,  previous  to  the  case  of  Eingstead  vs.  Lanesboroughj 
which  was  determined  in  the  reign  of  George  III,  (Co.  Bankrupt 
LawSj  32,)  the  law  appears  to  have  been  clearly  established,  that  it 
was  incompetent  for  a  feme  covert  to  enter  into  any  contract  that 
would  be  binding  at  law ;  because  she  had  no  power  to  assent  so  as 
to  bind  herself;  lor  in  consideration  of  law  she  had  no  will  of  her 
own;  for  by  the  marriage  contract  her  will  waft  subject  to  that  of 
her  husband,  of  course  she  had  no  power -to  bind  her  husband,  and 
it  would  be  useless  to  bind  herself,  as  she  could  have  no  proi>erty. 
By  the  maniage  her  personal  property  vested  in  her  husband,  and 
during  their  lives  he  had  the  control  over  the  real.  1  F<yw.  on  Cont. 
93.  But  in  the  case  of  Ringstead  vs.  Laneshorough^  it  was  deter- 
mined that  the  contract  of  a  feme  covert^  who  had  parted  from  her 
hnsband,  by  mutual  consent,  with  a  separate  maintenance  created 
by  deed  at  the  time  of  the  separation,  could  be  enforced  even  at 
law.  But  Lord  Mansfield,  in  delivering  the  judgment  of  the  Court, 
declared  "that  his  opinion  was  founded  on  all  the  circumstances  of 
the  case  taken  together,  and  would  only  be  an  authority  in  a  case 
circumstanced  exactly  similar  to  the  present."  In  the  case  men- 
tioned, the  circumstance  of  the  husband's  being  a  resident  abroad 
was  relied  on.  But  in  the  case  of  Bartvell  vs.  Brooks^  determined 
the  year  following,  {Co.  BanJcnipt  Laws,  30,)  a  broader  ground  is 
taken,  to  wit,  that  the  feme  covert  is  bound  by  her  contracts  if  the 
hasband  himself  is  not  liable  for  her  debts.  The  case  was  this — An 
action  was  brought  for  goods  sold  and  delivered  to  a  feme  covert^ 
who  pleaded  the  coverture;  to  which  it  was  replied,  that  she  lived 
separate  and  apart  from  her  husband ;  that  she  had  a  separate 
maintenance  regularly  paid,  and  that  the  goods  furnished  were  for 
her  separate  use  and  support.  To  the  replication  she  demurred, 
which  was  overruled.  In  pronouncing  the  opinion,  the  Court  ob- 
served that  the  principle  of  the  judgment  in  the  case  of  q^^ 
Kinggtead  vs.  •  Laneshoroxigh  was,  that  the  husband  was  not  •'"" 
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liable.  The  Court  of  law  having  sustained  these  suits,  in  the  next 
case  of  Corhett  vs.  Foilnitz,  (1  T.  E.  5,)  moved  a  step  farther,  and  if 
the  principles  which  governed  the  last  decision  are  to  prevail,  all 
contracts  oi  femeft  covert^  having  a  separate  provision,  and  living 
apart  from  their  husbands  by  mutual  consent,  may  be  enforced  in  a 
Court  of  law,  as  if  made  by  a  fane  sole.  But  the  last  determination 
appears  not  to  meet  with  the  approbation  oi  subsequent  Courts,  and 
the  principles  on  which  the  judgment  was  predicated  are  most  un- 
answerably proved  by  Mr.  Poicell  to  be  incorrect.  See  1  Potr.  on 
Cont.  81  to  97  inclusive.  In  the  three  cases  mentioned  the  deeds  or 
instruments,  by  which  the  maintenance  was  created,  were  made 
after  the  marriage,  and  not  in  virtue  of  a  previous  marriage  contract 
^or  does  there  appear  to  be  any  fault  found  with  the  decisions,  ex- 
cept that  they  were  made  by  Courts  of  law,  whose  judgment  most 
be  enforced,  when  pronounced  against  a  feme  covert^  as  if  she  was 
a  feme  sole;  that  is,  her  person  and  all  her  property  be  made  sub- 
ject to  their  operations,  not  confining  them  to  the  fund  over  which 
she  had  the  sole  control,  as  would  have  been  the  case  on  an  application 
to  a  Court  of  equity  for  redress.  The  power  of  the  Court  of  Chan- 
cery to  enforce  the  contracts  of  femes  covert  having  property  held  in 
trust  for  them,  over  which  they  have  the  control,  has  never  been 
questioned,  except  when  the  contract,  or  intended  disposition  of  the 
property  held  in  trust  exceeds  her  power,  as  created  and  limited  bj 
the  trust  deed.  I  am  perfectly  satisfied  in  this  case,  that  the  power 
of  Mrs.  Price  over  the  property  was  full  and  ample,  and  that  she 
was  competent  to  enter  into  the  contract  in  question  with  the  com- 
plainant ;  that  she,  her  coverture  notwithstanding,  is  bound  by  it, 
so  far  as  to  affect  the  trust  fund.  The  extent  of  the  agi^eement 
remains  to  be  considered. 

In  this  part  of  the  case  I  am  not  so  clear,  but  shall  give  to  the 
contracjb  that  construction  which  is  just,  and  of  which  it  appears 
susceptible.  Plausible  reasons  may  be  given  limiting  its  operation 
to  the  work  done,  and  to  the  materials  found,  subsequent  to  the  date 
of  the  contract.  To  judge  by  the  recitals  of  the  instrument  of 
writing  itself,  it  would  seem  that  she  contemplated  only  to  pay  for 
^  future  work  and  materials;  for  it  •  recites  that  "she  is  desi- 
•^"  •  rous  of  securing  to  the  said  Kobert  Bigham  the  payment  of 
the  sum  which  the  completing  of  the  said  unfinished  work  may 
amount  to."  11'  the  body  of  the  instrument  had  pursued  the  lan- 
guage of  the  recital^  I  should  have  confined  the  contract  to  the 
future  work,  and  future  materials,*  but  the  language  appears  more 
extensive,  and  capable  to  comprehend  the  whole. 

From  the  evidence  in  the  cause,  the  work  appears  to  have  beer 
faithfully  done,  and  it  is  but  just  and  equitable  that  the  workman 
should  receive  compensation  for  the  whole,  and  not  for  part  only. 
If,  therefore,  the  contract  can  embrace  the  whole,  that  construction 
shonld  be  given  to  it.    If  evidence  de  hors  the  instrument  can  have 
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any  influence,*  it  is  proved  that  the  whole  was  to  be  covered  by  the 
contract;  for  Edinnnd  T.  Scarff,  her  manager  on'  the  farm,  proves 
that  she  told  him.  Bighara  would  not  go  on  with  the  work  unless  she 
wgqM  pay  for  the  whole,  and  that  she  was,  to  use  her  language, 
forced  to  agree.  What  motive  could  induce  a  carpenter  to  go  on 
and  finish  a  building,  if  he  was  only  to  be  compensated  for  his  future 
labor  and  materials  ?  But  when  the  person,  with  whom  the  engage- 
ment is  made,  has,  or  is  to  have,  the  use  and  benefit  of  the  whole 
bailding,  it  may  fairly  be  inferred  no  reasonable  objection  would  be 
made  against  paying  for  the  whole ;  and  if  therefore  the  language  of 
the  instrument  is  sufficiently  comprehensive,  it  ought  to  embrace  the 
whole. 

The  agreement  authorizes  the  trustee  to  hold  the  property  "charged 
with  the  payment  of  the  amount  of  the  said  Robert  Bigham's  bill  of 
work,  as  before  mentioned ;"  and  in  case  she  should  not  pay  "  the 
amount  of  the  bill,  which  shall  be  ascertained  by  persons  indiffer- 
ently chosen,"  by  the  first  day  of  December,  1814^  "  wliich  she  here- 
by promises  to  do,"  then  the  trustee  is  authorized  to  sell,  &c.  Unless 
the  words  in  this  section  first  taken  from  the  agreement  "  before 
mentioned,"  limits  Bigham's  bill  of  work  to  future  work,  they  are 
comprehensive  enough  to  embrace  the  whole  claim.  But  the  latter 
part  of  the  agreement  appears  more  clearly  to  authorize  a  compen- 
sation for  the  whole.  For  the  trustee  is  authorized  to  sell  "  so  much 
of  said  land  iis  will  satisfy  the  payment  of  all  materials  which  said 
Bigham  may  furnish  at  the  instance  of  Mrs.  Price,  and  •  the  q^^ 
payment  of  all  unfinished  work  now  about  said  building,  and  •'"^ 
for  all  work  which  he  may  hereafter  do  about  said  building." 

The  only  doubt,  of  which  the  part  of  the  agreement  last  quoted  is 
snsceptible,  is,  whether  she  was  to  pay  for  the  materials  before  fur- 
nished;  for  it  expressly  provides  for  those  which  may  be  furnished; 
and  expressly  provides  for  the  payment  of  " all  unfinished  work  now 
about  said  building,"  as  well  for  that  which  "  he  may  hereafter  do ;" 
that  is,  both  unfinished  work  then  done,  as  well  as  for  all  future  work, 
are  to  be  paid  for.  In  my  opinion  the  agreement  comprehends  all 
the  work  and  materials.  But  if  the  agreement  did  not  extend  to 
the  anterior  work  and  materials,  yet,  as  she  had  the  whole  benefit  of 
them,  and  as  they  were  placed  on  her  separate  property  evidently 
with  her  consent,  and  have  not  been  paid  for,  even  on  this  ground 
the  complainant  would  seem  entitled  to  relief. 

The  exceptions  of  the  complainant,  so  far  as  they  extend  to  the 
account  No.  2,  omitting  to  charge  the  defendants  with  the  $488.41, 
are  ruled  good ;  but  so  far  as  they  relate  to  the  manner  of  charging 
the  interest  in  the  account  No.  1,  are  overruled,  and  that  account  is 
confirmed — Decreed,  that  unless  the  defendant  shall,  on  or  before, 
&c.  pay  to  the  complainant,  or  bring  into  this  Court  to  be  paid  to 
him,  the  sum  of  $4,164.63,  with  interest  on  82,862.29,  a  part  thereof, 
from  the  Ist  day  of  July,  1823,  until  paid,  together  with  the  costs  of 
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this  salt,  the  property  in  the  proceedings  mentioned. shall  be  sold, 
&c.  From  this  decree  the  defendants  appealed  to  this  Court,  where 
the  death  of  Bigham  was  suggested,  and  his  executors  appeared,  and 
were  made  parties. 

The  cause  was  argued  at  June  Term  last  before  Buchanan,  C.  J., 
Eablb,  Stephen,  and  Abcheb,  JJ. 

Mayer,  for  the  appellants,  cited  Fearne  Cont  Rem.  84, 86, 88, 90,  and 
the  remarks  on  the  case  of  Bagsham  vs.  Spencer,  3  Lean.  71;  Brad- 
ley vs.  Wescottj  13  Ves.  445,  451;  Thorpe  vs.  Goodall,  17  Ves.  3SS,  460, 
462;  Towmend  vs.  Windham,  2  Ves.  3;  Barley  vs.  Barley^  3  Aik. 
399;  Lee  vs.  Frieanx,  3  Bro.  Chan.  382;  Lumh  vs.  Milness,  5  Ves.  517; 
Hartley  vs.  Hurle,  Ibid,  540;  Brandon  •  vs.  Robinson,  18  F«. 
•***  434;  Rich  vs.;  CocAjcZ/,  9  Ves.  370, 377;  ^roirii  vs.  Clarlc,  3  Fci. 
166;  Bakins  vs.  Berisford,  1  O/ian.  Co*.  194;  Ja^iobs  vs.  ^wya^,  1 
Madd.  Rep.  376;  1  Madd.  Chan.  372,  380;  i?trc/t  vs.  Blagrave,  Amb. 
264;  TFri^^«  vs.  Bnglefield,  Ibid,  461;  Peacock  vs.  il/on^,'2  Fe«.  190; 
Wright  vs.  Cadogan,  6  i?ro.  Par/.  (7a«.  156;  Rippon  vs.  Bawding,  Atnb. 
565;  Billon  vs.  Grace,  2  /ScA.  d^  De/.  463;  Hulme  vs.  Tenanf,  1  -Bro. 
C^a».  i?ep.  16;  /S\  C  2  jf>tcfc.  560;  Fettiplace  vs.  Gorges,!  Ves.  Jr.  46; 
iS\  0.  3  J5ro.  O/jan.  8;  Pyfet«  vs.  Smith,  I  bid,  3^0;  S.  C.  1  Ves.  Jr.  193; 
Rich  vs.  Cockelljd  Ves.  369;  Wagstaff  vs.  Smith,  Ibid,  520;  /S^wrrjrw 
vs.  Corp,  13  Ves.  190;  TF^wi/er  vs.  Newman,  4  Fe^j.  129;  Grigby  vs. 
6W,  1  Fe«.  518 ;  Essex  vs.  A<A;in«,  14  Ves.  547 ;  i/orc«  vs.  Buish,  5 
Ves.  692;  Hulme  vs.  Tenan/,  1  Pro.  CAaw.  17,  {note ,)  Methodist  Epis- 
copal Church  vs.  Jacques,  3  Johns.  Chan.  113;  7  Poc.  ^4.6.  tit.  Uses  and 
Trusts,  112 ;  Chudleigh'^s  Case,  1  Cofce,  121 ;  JBull  vs.  Far(?y,  1  Ves.  Jr. 
270;  Arundel  vs.  Phillpot,  2  Vern.  69;  Hulme  vs.  Tenant,  1  Pro.  CTan. 
Pep.  21;  T/<orpe  vs.  Goodall,  17  Fe».  388,  460,  462;  2  iTfa^if.  CAa». 
372,  380;  Buke  of  Bolton  vs.  Williams,  2  Fe«.  Jr.  138 ;  Jones  vs.  Par- 
rw,  9  Ves.  486,  498,  521 ;  Wagstaff  vs.  i8wi</t,  7&i(7,  521 ;  Hulme  V8. 
Tenant,  1  Pro.  C/ian.  17,  (note ;)  Billon  vs.  Gra-ce,  2  Sch.  d;  Pe/.  456; 
Heatley  vs.  Thomas,  15  Fe«.  596;  Stanford  vs.  Marshall,  2  j4<A?.  69; 
Pee  vs.  Mnggeridge,  1  Fe».  d;  Beam.  118;  Bullpin  vs.  Clarke,  17  Fa. 
365;  Pw//  vs.  Far^Zy,  1  Fe«.  Jr.  270;  Arundel  vs.  Phillpot,  2  Vern.  69; 
Hulme  vs.  Te^ian^,  1  Pro.  C/mn.  21;  Thorpe  vs.  Goodall,  17  Fe*.  388, 
460,  462;  1  ilfadrf.  O/tan.  372,  380;  1  Z^oir.  on  Cont.  404,  294,  432,  427, 
428;  Ham.  Big.  288;  2  Eq.  Ca.  Ab.  480,  482;  1  Fonbl.  188,  189;  2 
Fonbl  43,  135;  1  PonR  122,  (and  note;)  1  Poir.  on  Con.  294;  2  Pg. 
Ca,  Ab.  480,  482;  Montague  vs.  Maxwell,  1  P.  T^%w.  620;  Prooite  vs. 

^'^'^^^  ^  ^^^^-  ^^^'  ^  ^**^'-  ^^'*^-  ^^5  Goodtitle  vs.  •  HW/orrf, 
••***  Bough  140;  Go«/j  vs.  Traoy,  1  P.  Wms.  287,  290;  Lowe  vs.  Jo/- 
/t^e,  1  W.  Blk.  Rep.  366;  Anonymous,  1 3/od.  107;  1  Pg.  Ca.  Ab.  225; 
2  Pg.  Ca.  Ab.  396, 397. 

ifoa/e  and  R.  Johnson,  for  the  appellees.  1.  To  show  that  no  sait 
at  law  could  be  sustained  for  the  recovery  of  the  claim  of  the  appel- 
lees, they  cited  1  Potr.  on  Cont.  81  to  87 ;  MarsliaU  vs.  Rutton,  8  T. 
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E.  545;  Boggett  vs.  Frier ^  11  Easiy  301;  Kay  vs.  Dutchess  de  Piennej 
3  CampbL  12 ;  Marsh  vs.  Hutchinson^  2  £o«.  d^  PulL  226 ;  Burfield  vs. 
Be  Pienne,  5  Bos.  d;  Pt««.  380;  M^Namara  vs.  l^^er,  8  T."  1^.302; 
J)frry  vs.  Mazarincy  1  X(i.  Rayin,  147;  Compton  vs.  Collinson^  1  i?. 
M*.  348,  349 ;  M^Namara  vs.  i^Aer,  3  i;«p.  18. 

2.  As  to  the  estate  which  Mrs.  Price  took  under  the  deed  of  trust 
of  1811,  aud  whether  the  limitations  in  that  deed  were  executed  by 
the  Statute  of  23  Hen.  YIU ;  and  to  show  that  it  was  a  trust,  and 
not  a  use,  and  not  executed  by  the  statute,  they  cited  Harton  vs. 
Barton,  7  T.  R.  648 ;  Shapland  vs.  S^nithj  1  Bro*  Chan.  Rep,  76 ;  Kevil 
\$.  Saunders,  1  Vera.  415;  Gregory  vs.  Henderson,  4  Taunt  772;  1 
Madd.  Chan.  360 ;  Cartcardine  vs.  Carwardine^  1  Eden^s  Rep.  27,  36, 
(note o;)  2  ^iit.  Com. 365,  335,  336,  (and  mte  by  Christian;)  West  vs. 
Biscae,  6  H.  dt  J.  465. 

3.  That  the  appellees  were  entitled  to  the  i*elief  prayed  in  the  bill ; 
and  that  Mrs.  Price  had  a  right  under  the  limitations  in  the  deed  to 
charge  the  land ;  and  that  she  had  charged  it  with  the  payment  of 
the  appellees'  claim,  they  cited  Hulme  vs.  Tenant,  1  Bro.  Chan.  16, 
21;  Gfigby  vs.  Cox,  1  Ves.  517 ;  Farkes  vs.  White,  11  Ves.  208;  Metho- 
dist Episcopal  Church  vs.  Jacques,  3  Johfis.  Chan.  77 ;  Skinner*  vs. 
WAtte,  17  Johns.  358.  Curia  adv.  vult. 

Eable,  J.  at  this  term  delivered  the  opinion  of  the  Court.  We 
hare  carefully  reviewed  the  Chancellor's  decree  in  this  case,  and 
alter  deliberately  cx)nsidering  the  objections  to  it,  we  cannot  see  any 
canse  to  differ  in  opinion  with  him. 

•  The  two  principal  objections  consist  of  a  question  of  fact,   q^  ,y 
and  a  question  of  law.    The  first  is  to  the  claim  or  demand   •'*• 
exhibited  by  Bigham,  the  complainant;  the  last  arises  upon  the 
marriage  settlement  appearing  in  the  record.    They  will  be  consid- 
ered iu  the  order  in  which  they  are  here  presented. 

The  claim  set  up  by  the  complainant,  is  a  carpenter's  account  for 
materials  found,  and  work  done,  to  a  large  dwelling-house,  built  by 
him  on  the  land  of  the  defendant,  Penelope  D.  Price,  for  which  he 
complains  he  has  never  been  paid.  The  payment  of  this  debt  is  not 
insisted  upon,  nor  even  pretended ;  but  it  is  urged  that  the  building 
was  not  finished  by  the  time  specified  in  the  contract ;  that  the  ac- 
count is  an  extravagant  one,  consisting  of  many  items  of  expensive 
work,  done  to  swell  and  enhance  the  bill,  and  that  a  part  of  it,  per- 
formed under  a  contract  with  the  husband  of  P.  D.  Price,  since 
deceased,  she  was  made  to  assume  by  unfair  and  improper  means. 

These  objections  to  the  complainant's  demand  are  to  be  judged  of  by 
the  testimony  in  the  cause,  which  has  been  attentively  examined  by 
the  Court ;  and  after  much  reflection,  we  do  not  think  they  are  sus- 
tained. '  The  delay  iu  the  completion  of  the  edifice  is  attributiible  to 
the  defendant,  P.  D.  Price,  herseli',  who  suffered  the  workmen  to 
)>oard  at  an  inconvenient  distance  from  their  work,  and  to  be  often 
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without  employmeut  for  want  of  materials,  which  were  to  be  hauled 
in  her  wagon.  The  work  alleged  to  be  extravagant  is  suitable  to  the 
original  plan  and  outline  of  the  building,  and  some  of  it,  particularly 
the  inside  window  shutters,  wjis  put  up  by  P.  D.  Price's  special  direc- 
tions ;  and  her  written  assumption  to  pay  for  the  work  about  the 
dwelling-house  on  her  land,  in  her  husband's  life-time,  was  not  ob- 
tained by  unfair  and  improper  means,  being  a  clause  in  an  agree- 
ment entered  into  bj'  her,  under  the  immediate  eye  of  her  husband, 
a4id  with  the  express  approbation  of  the  defendant,  Alexander 
Nisbet,  who  is  the  trustee  of  her  estate,  and  undertook  the  special 
business  of  guarding  and  protecting  her  interest. 

The  question  of  fact  being  disposed  of,  the  law  objected  to  the 
decree,  is  next  to  engage  our  attention.  It  brings  into  view  a  point, 
which  has  never  before,  perhaps,  been  acted  upon  by  the  Courts  of 
Qifi  ^^^^  State.  A  married  woman,  by  her  contract  •  under  seal, 
•'*^  charges  the  payment  of  a  debt  on  her  real  estate,  which  was 
settled  on  her  by  a  deed  of  trust,  for  her  separate  use,  with  a  power 
to  sell  and  convey,  and  absolutely  dispose  of  the  same,  by  deed  or 
deeds  duly  executed  by  her,  her  coverture  notwithstanding;  and  the 
question  is,  how  far  a  Court  of  equity  will  sanction  and  enforce  the 
contract,  and  decree  a  sale  of  the  land  to  pay  the  charge  ? 

Those  kind  of  settlements  are  in  derogation  of  marital  rights,  aod 
generally  speaking,  are  not  productive  of  domestic  happiness;  and 
perhaps  it  might  be  questioned,  whether  it  comports  with  public 
policy  to  favor  and  encourage  them.  That  they  are  sometimes  com- 
mendable, and  even  useful,  cannot,  however,  be  doubted  by  any. 
When  they  are  entered  into  after  marriage,  they  are  commonly  sug- 
gested by  some  necessity  not  discovered  before  the  nuptial  tie,  and 
are  often  the  means  of  rescuing  families  from  penury  and  distress. 
What  led  to  the  settlement  under  consideration,  it  is  not  for  us  to 
surmise,  but  its  having  been  executed  subsequent  to  the  union  be- 
tween the  husband  and  wife,  is  certainly  not  a  circumstance  unfavor- 
able to  a  liberal  construction  of  it. 

With  these  sentiments  of  the  instrument,  we  proceed  to  the  inter- 
pretation which  ought,  we  think,  to  be  given  to  it.  And  it  appears, 
to  us  we  cannot  be  mistaken  when  we  observe,  that  the  jft«  disponendi 
imparted  to  the  wife  by  this  deed  of  settlement,  necessarily  includes 
in  it  the  power  to  incumber  or  charge  the  land  conveyed  to  her  as 
her  separate  property.  She  may  sell  and  convey,  and  absolutely  dis- 
pose of  her  estate,  by  a  deed  or  deeds  duly  executed  by  her,  and 
this,  agreeably  to  the  terms  of  the  settlement,  without  the  assent  of 
her  trustee,  or  the  concurrence  of  her  husband.  If  then,  by  a  deed 
or  deeds  duly  executed  by  her,  she  can  sell  and  dispose  of  the  whole 
interest  in  her  land,  how  can  the  power  to  incumber  it  by  mortgage, 
or  chatge  it  by  contract,  be  denied  to  her  ?  The  law  allows  her,  not- 
withstanding her  coverture,  to  part  from  her  whole  estate,  upon  the 
l)rinciple,  that  in  doing  so  she  acts  as  a  feme  sole  as  to  her  separate 
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property,  and  upon  the  like  principle,  and  to  promote  fair  dealing:,  it 
mast  be  conceded  to  her,  to  incnniber  and  (jharge  it  with  her  debts. 

The  contract  of  the  14th  of  October,  1813,  between  P.  1).  q^^ 
•Price  and  Bigham,  authorizes  the  trustee  Alexander  Nisbet,  •"  «^ 
to  hold  the  laud  charged  with  the  payment  of  the  amount  of  his 
bill  of  work,  and  in  case  it  is  not  paid  by  a  given  time,  it  authorizes 
him  to  make  sale  of  so  much  thereof  as  will  satisfy  the  payment  of  it. 
And  can  there  be  a  moment's  doubt  with  any  one,  that  if  she  had 
been  in  fact  a /(9iwe»ofe,  equity  would  have  enforced  the  charge  ac- 
cording to  the  agreement  t  The  greater  part  of  this  work  was  more- 
over famished  on  the  faith  of  this  contract,  and  there  seems  to  be 
a  pecnliar  equity  in  making  the  property,  improved  by  his  skill  and 
labor,  liable  to  Bigham  for  the  payment  of  his  bill.  We  decide  the 
case,  however,  upon  the  ground  of  the  charge  being  within  the  mean- 
ing and  spirit  of  the  disposing  power  over  her  separate  estate, 
secured  to  the  wife  by  the  deed  of  settlement. 

We  might  perhaps  have  left  the  adjudication  of  this  case  to  rest 
on  the  broad  grounds,  that  P.  D.  Price  made  the  contract  as  'dfeme 
tmk^  and  that  her  separate  estate  is  liable  for  the  payment  of  this 
debt,  without  a  special  charge  to  make  it  so;  but  there  is  no  neces- 
sity to  insist  here  upon  this  doctrine,  and  therefore  we  intend  to 
observe  silence  in  relation  to  it.  We  choose  rather  to  base  our 
opinion  on  the  position,  that  P.  D.  Price,  having,  under  the  appoint- 
ing and  disposing  power  of  the  settlement,  specifically  charged  her 
separate  property  with  the  payment  of  the  debt,  it  ought  to  be  sold 
to  satisfy  it.  Decree  affirmed. 

And  aL»o  Decreed,  that  unless  the  appellants  pay  to  the  appellees 
the  amount  ascertained  by  the  said  decree  to  be  due  by  the  appel- 
lants, with  interest,  &c.  as  also  the  costs  incurred  by  the  appellees' 
testator  in  the  Court  of  Chancery,  and  by  them  in  this  Court,  or  pay 
the  same  into  the  Court  of  Chancery  on  or  before,  &c.  the  property 
mentioned  in  the  proceedings,  or  so  much  thereof  as  may  be  neces- 
sary, be  sold  according  to  the  said  decree  of  the  Court  of  Chancery, 
and  pm^uant  thereto,  for  the  purpose  of  satisfying  the  sum  of  money 
80  decreed,  with  the  interest  thereon,  and  the  costs  aforesaid ;  and 
that  the  Chancellor  make  all  necessary  ordei-s  for  carrying  into  effect 
the  decree  of  the  Court  of  Chancery,  and  of  this  Court. 
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S.  devised  his  real  estate  to  his  son  J.  at  and  for  the  price  of  £2,000,  the  same 
to  be  paid  by  J.  in  equal  shares,  and  at  defined  periods,  to  ten  of  the 
other  children  of  the  testator — J.  to  give  his  bonds  to  such  of  the  chil- 
dren as  were  of  age  for  the  payment  of  their  proportions;  and  that  J. 
should  have  such  estate  in  fee,  he  complying  and  paying  to  the  said 
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children  their  said  shares  of  the  said  money.  J.  took  possession  under 
the  devise,  paid  some  of  the  legacies,  and  afterwards  sold  the  estate  in 
fee  to  K.  and  executed  a  conveyance,  referring  to  the  devise,  with 
warranty  of  title,  K.  paying  him  at  the  time  of  the  conveyance,  a  part 
of  the  purchase  money,  and  giving  him  his  bonds  for  the  residue.  Some 
of  these  bonds  were  assigned  by  J.  to  M.  and  others.  One  of  the  bonds 
assigned  to  M.  was  paid  by  K.  who  always  admitted  his  liability  for  the 
rest.  K.  then  died,  and  M.  obtained  judgments  at  law  upon  the  bonds 
he  held,  against  D.  the  executrix  of  K.  Some  of  the  legacies  bequeathed 
to  S*s  children  were  not  paid,  and  a  decree  was  passed  for  the  sale  of 
the  said  estate  for  their  payment.  K.  by  his  will,  dated  before  the  con- 
veyance to  him  of  the  estate,  devised  all  his  estate  to  D.  and  made  her 
his  executrix.  On  a  bill  filed  by  D.  stating  herself  to  be  the  executrix 
and  devisee  of  K.  against  M.  to  be  relieved  from  the  said  judgments, 
on  the  ground  that  the  said  legacies  were  outstanding  and  an  incum- 
brance on  the  said  estate,  and  that  until  they  were  discharged,  the 
payment  of  the  bonds  should  not  be  enforced.  A  copy  of  K^s  will,  and 
of  his  deed  from  J.  were  filed  as  exhibits  with  the  bill.  M^s  answer 
admitted  D.  to  be  the  devisee  of  the  estate.    Held: 

1.  That  land  acquired  after  the  execution  of  a  will,  does  not  pass  by  the 

will,  (a) 

2.  That  whether  the  admission  in  M's  answer,  that  D.  was  the  devisee  of 

the  said  estate,  when  by  D-s  own  showing  it  appeared  that  she  was  not, 
precluded  an  enquiry  into  that  fact,  and  that  it  was  to  be  considered  as 
not  in  issue.     Quere. 

3.  That  the  legacies  were  a  charge  on  the  estate,  either  in  the  hands  of  J.  or 

of  the  purchaser  under  him.  (5) 

4.  That  although  it  is  a  general  rule  that  an  assignee  of  a  bond  is  liable  to 

all  equities  which  exist  against  his  assignor,  yet  there  are  circumstances 
which  may  place  the  assignee  in  a  better  situation  than  the  assignor. 
That  the  conduct  of  the  obligor  may  be  such  as  to  deprive  him  of  an 
equity  which  he  had  against  the  assignor,  (c) 

^.  That  wherever  an  assignee  is  induced  to  believe  by  the  obligor,  that  the 
bond  to  be  assigned  will  be  paid,  it  would  be  a  deceit  upon  the  assignee 
to  suffer  the  obligor  afterwards  to  set  up  as  a  defence  a  concealed  equity 
existing  between  him  and  the  assignor,  (d) 

6.  That  under  the  circumstances  of  this  case  the  equity  relied  upon  in  the 
bill  against  the  bonds  upon  which  the  judgments  were  rendered,  was  a 
concealed  equity  between  the  obligor  and  assignor,  and  could  not  affect 
M.  the  assignee;  and.  therefore,  the  relief  prayed  could  not  be  granted. 

•  Appeal  from  a  decree  of  Frederick  CJoanty  Court,  sitting 
^"  *  as  a  Court  of  Equity.  The  bill,  filed  ou  the  7th  of  November, 
1816,  in  the  uame  ol*  Dorothy  Kemp,  executrix  of  Frederick  Kemp, 
against  Jacob  Staley,  John  M'Pherson  and  Gilbert  Kemp,  (the  ap- 


(a)  Cited  in  Hambleton  vs.  Darrington^  §6  Md.  446.  By  the  Rev.  Code,  Art 
49,  sec.  13,  wills  executed  after  June  1st,  1850,  pass  all  the  real  estate  the 
testator  had  at  the  time  of  his  death. 

(5)  Cited  in'  Owens  vs.  Clay  tor  ^  56  Md.  184. 

(c)  Recognized  in  Annan  vs.  Houck^  4  Gill,  330.  Examined  and  distin- 
guished in  Robinson  vs.  Marshall^  11  Md.  257. 

(d)  Approved  in  Beard  vs.  Hubble^  9  Gill,  431. 
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pellees,)  stated  that  Joseph  Staley,  deceased,  in  his  life-time,  being 
seized  in  fee  of  certain  tracts  of  land  lying  in  Frederick  County, 
called  Foxe's  Spy  and  The  Resurvey  on  Low  Hemper,  by  his  will 
dated  the  4th  of  February,  1808,  devised,  among  other  things,  as 
follows:  "I  give  and  devise  unto  my  son  Jacob  Staley,  the  planta- 
tion whereon  I  now  dwell,  at  and  for  the  price  of  two  thousand 
ponnds,  current  money,  exclusive  of  my  wife's  thirds  or  dower,  which 
I  desire  shall  consist  of  the  dwelling-house,  garden  and  other  im- 
provements near  the  dwelling,  and  about  twenty-tive  acres  of  land 
cleared,  with  the  privilege  of  lire-wood — all  during  her  natural  life. 
And  the  two  thousand  pounds  aforesaid  to  be  paid  by  my  said  son  Jacob 
Staley  to  my  ten  following  named  children ;  that  is  to  say,  to  Ann 
Mary  Smith,  Elizabeth  Staley,  Catharine  Waughter,  George  Staley, 
Solomon  Staley,  MoUie  Staley,  Mary  Staley,  Moses  Staley,  Susanna 
Staley,  Maria  Juliana  Staley,  in  equal  shares,  making  to  each  the 
sam  of  two  hundred  pounds  current  money;  which  I  desire  and 
request  him  to  pay  in  the  following  manner:  One  hundred  pounds 
to  each  within  one  year  after  my  death,  and  one  hundred  pounds  to 
each  at  the  expiration  of  two  years  after  my  death,  to  all  my  chil- 
dren named  as  aforesaid,  except  Moses,  Susanna  and  Maria  Juliana, 
who  are  yet  under  the  ages  as  prescribed  by  law.  Their  parts  I 
desire  my  said  son  Jacob  to  pay  them  respectively  as  they  may 
arrive  at  age.  And  my  will  is  that  he  pass  bonds  to  those  of  age 
for  the  sums  allotted  to  each,  and  payable  at  the  periods  above  stated. 
Which  said  plantation,  whereon  I  live,  contains  about  one  hundred 
and  ninety-two  acres,  I  give  and  devise  as  aforesaid  to  my  son  Jacob 
Staley,  his  heirs  and  assigns  forever,  in  fee  simple,  he  complying  and 
paying  to  my  other  children  the  sums  aforesaid,  and  letting  my  wife 
enjoy  for  and  during  her  life  that  part  assigned  to  her  for  her  thirds 
or  dower,  unmolested."  The  bill  then  stated,  that  under  the  true 
legal  construction  of  this  devii^  of  Joseph  Staley,  the  lauds  afore- 
said, being  the  plantation  on  which  the  testator  dwelt,  is  liable  for 
•  and  chargeable  with  the  said  sums  of  money  so  bequeathed  q^^j^ 
to  his  children  as  aforesaid.  That  Jacob  Staley  has  paid  and  ^^'^ 
discharged  the  legacies  bequeathed  to  six  of  the  children  of  the  tes- 
tator, and  four  of  the  said  legacies  left  to  four  of  the  children  are 
still  unpaid,  to  wit,  the  legacy  left  to  Margaret,  who  married  Michael 
Bmner,  the  one  left  to  Susanna,  who  married  George  Bruner,  the 
one  left  to  Moses  Staley,  and  that  left  to  Maria  Juliana.  That  Jacob 
Staley,  after  the  making  the  will  aforesaid,  and  after  the  same  was 
admitted  to  probat,  contracted  to  sell  the  aforesaid  lands  so  devised, 
together  with  another  tract  of  land  called  The  Country  Seat,  to 
Frederick  Kemp,  deceased,  at  and  for  the  price  of  £2,700  current 
money,  and  a  few  days  thereafter  conveyed  the  said  lands  to  the 
said  Kemp,  (excepting  the  part  devised  by  Joseph  Staley,  to  his 
widow  during  her  life ;  and  also  excepting  one  acre  and  six  perches, 
part  of  Foxe's  Spy,  conveyed  by  Jacob  Staley  to  Peter  Kemp,  on  the 


236  KEMP  V8.  MTHERSON  et  al.— 7  H.  &  J. 

30th  of  August,  1809.  The  land  called  The  Country  Seat  is  stated 
to  have  been  conveyed  on  the  same  day  to  Jacob  Staley  by  Peter 
Kemp,  containing  one  iicre  and  six  perches,)  by  deed  dated  the  19th 
of  February,  1810,  with  a  general  warranty,  and  a  covenant  for 
further  assurance,  &c.  That  after  the  said  contract,  when  bonds 
were  to  be  executed  for  the  purchase  money,  deducting  £600  which 
was  paid  in  cash,  F.  Kemp  was  sick,  and  his  wife,  (the  complainant,) 
with  Gilbert  Kemp,  executed  the  bonds  for  the  balance  of  the  par- 
chase  money,  on  behalf  of  the  said  F.  Kemp.  That  the  said  bonds 
were  without  interest,  and  regularly  paid  as  they  became  due,  until 
F.  Kemp  recovered  from  his  indisposition,  when,  on  the  11th  of  June, 
1812,  he,  together  with  Gilbert  Kemp  his  surety,  executed  four  bonds 
each  for  the  payment  of  £300,  payable,  without  interest,  at  the 
times  specified  in  the  saidl)onds;  upon  which  the  bonds  executed 
by  the  complainant,  then  the  wife  of  F.  Kemp,  were  cancelled.  That 
the  bonds  so  executed  by  F.  Kemp  were  for  the  balance  of  the  pur- 
chase money  of  the  said  lands  so  sold  by  Jacob  Staley  to  F.  Kemp, 
and  in  lieu  of  the  bonds  before  given  by  the  complainant,  &c.  That 
Jacob  Staley  afterwards  sold  and  assigned  the  said  bonds,  three  of 
them  to  John  M'Pherson,  (one  of  the  defendants,)  and  one  of  them 
to  Elizabeth  Bierly ;  and  one  of  the  bonds  so  sold  to  M'Pherson  has 

QOQ  ^^®"  '^^^^  ^"^  *  discharged.  That  M'Pherson  has  brought 
•*'*•'  suit  (in  the  name  of  Jacob  Staley  for  his  use,)  against  the 
complainant  as  executrix  of  F.  Kemp,  on  one  of  the  bonds  dated 
the  11th  of  June,  1812,  and  payable  on  the  Ist  of  February,  1815,  in 
which  suit,  she  having  no  defence  at  law,  she  confessed  judgment  at 
October  Term,  1816.  The  bill  further  charges,  that  at  the  time  of 
the  contract  for,  and  the  conveyance  of  the  said  lands,  F.  Kemp  was 
ignorant  of  the  legal  construction  of  the  will  of  Joseph  Staley,  and 
did  not  know  that  the  land  so  devised  was  subject  to,  or  liable  for, 
the  amount  of  the  legacies  charged  thereon  by  the  said  will ;  and 
the  £2,700,  given,  was  the  full  value  of  the  land  at  the  time  of  the 
purchase  and  conveyance  thereof,  and  which  was  bought  by  F. 
Kemp,  free  from  all  claims.  That  Jacob  Staley  has  removed  out  o( 
the  State,  and  left  no  property,  and  three  of  the  legatees,  who  were 
unpaid  by  him,  viz.  Margaret,  together  with  her  husband  Michael 
Bruner;  Susanna,  together  with  her  husband  George  Bruner,  and 
Moses  Staley,  filed  a  bill  in  the  Court  of  Chancery  against  the  said 
Jacob  StJiley,  and  the  complainant,  claiming  to  make  the  said  land, 
so  devised,  liable  for  the  amount  of  their  legacies ;  to  which  bill  an 
answer  has  been  put  in,  and  evidence  taken  under  commission,  and 
the  cause  stands  in  the  Court  of  Chancery  under  rule  for  final  hear- 
ing. That  it  is  believed  the  Court  of  Chancery  must,  under  the 
principles  of  the  said  Court,  decree  that  the  said  legacies  are  a  lien 
upon  the  said  land.  That  besides  the  legacies  for  which  the  said 
bill  is  filed,  there  is  one  other  legacy  due  under  the  will  of  Joseph 
Staley,  to  wit,  the  legacy  due  to  Maria  Juliana,  who  is  still  an 
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infant,  and  has  not  yet  brought  suit  for  it.    The  bill  further  charges, 
that  the  bonds  thus  given  to  Jacob  Staley  by  F.  Kemp,  and  assigned 
to  M-Pherson  and  Bierly,  are,  in  the  hands  of  the  assignees,  liable 
to  be  affected  by  all  equity  to  which  they  were  liable  in  the  hands  of 
the  a^giguor;  and  the  amount  of  the  legacies  being  greater  than  the 
amoant  of  the  bonds,  that  the  said  land  ought  in  equity  to  be  exone- 
rated from  the  payment  of  the  purchase  money  still  due.    That  F. 
Kemp  is  since  dead,  having  by  his  will  (which  is  exhibited,  dated 
the  10th  of  June,  1809,)  made  the  complainant  his  devisee  and  execu- 
trix.   Prayer  for  an  injunction  against  Jacob  Staley  and  M'Pherson, 
to  de^sist  from  all  proceedings  ♦  u\h>i\  the  judgment  aforesaid ;   ^    ^ 
ami  for  general  relief.    Injunction  was  issued,  and  the  publi-  •*'** 
cation  ordered  against  Jacob  Staley,  the  absent  defendant.    The 
answer  of  Gilbert  Kemp  is  not  material  to  the  case.    That  of 
M-Pherson  admitted  the  assignment  to  him  of  three  of  the  bonds  of 
F.  Kemp  by  Jacob  Staley,  for  a  valuable  consideration,  and  an  assign- 
ment of  one  of  them  to  Mrs.  Bierly;  and  that  the  said  bonds  were 
executed  for  i>ayment  of  the  purchase  money  due  to  Jacob  Staley 
for  the  land  sold  by  him  to  F.  Kemp.    That  upon  one  of  the  bonds 
assigned  to  him,  suit  was  brought,  and  judgment  recovered.    He 
admits  the  will  of  Joseph  Staley,  and  he  submits  to  the  Court  the 
legal  operation  thereof.    To  the  proceedings  in  the  Court  of  Chan- 
cery he  was  not  a  party,  although  if  his  interests  were  to  be  affected 
by  that  suit,  it  was  proper  that  he  should  have  been  a  party.    That 
Jacob  Staley  married  a  daughter  of  F.  Kemp,  and  the  land  sold  by 
Jacob  Staley  to  F.  Kemp  was  contiguous  to  the  land  on  which  F. 
Kemp  lived.    That  F.  Kemp  could  not  be  ignorant  of  the  contents 
of  Jaseph  Staley's  will,  or  that  Jacob  Staley  was  bound  to  pay  the 
legacies.    That  Gilbert  Kemp,  the  other  defendant,  eldest  son  of  F. 
Kemp,  and  the  surety  in  the  said  bonds,  acknowledged  to  this  de- 
fendant that  the  whole  family  knew  that  the  land  was  bound  for  the 
legacies,  but  calculated  on  Jacob  Staley's  paying  them  off  as  they 
became  due,  he  being  in  good  circumstances  at  that  time.    G.  Kemp 
at  the  same  time  assured  this  defendant,  that  the  bonds  which  this 
defendant  held  should  be  paid  off'  punctually,  and  that  the  land  was 
a  good  bargain  if  it  was  taxed  with  the  payment  of  the  legacies. 
That  F.  Kemp  was  bound  to  take  notice  of  the  charges  on  the  land, 
the  same  being  on  record,  &c.    That  F.  Kemp's  purchase  included 
another  tract  of  land  called  The  Country  Seat,  which  was  not  charged 
with  the  payment  of  the  legacies,  for  the  whole  of  which  he  gave 
^2,700,  and  the  amount  of  the  legacies  was  £2,000.     lie  has  no 
doubt  but  that  the  lands  purchased  were  of  greater  value  than  the 
<»mplainant  states  them  to  be,  and  he  has  always  been  willing  to 
exonerate  the  estate  of  F.  Kemp  from  all  loss  or  responsibility,  and 
proposed,  in  a  letter  to  the  complainant,  who  under  the  will  of  her 
husband  is  entitled  to  this  land,  that  he  would  take  the  land   qor 
bought  of  Staley  by  F.  Kemp,  and  refund  the  money,  •  with   •''•^ 
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interest,  which  had  been  paid  by  F.  Kemp  or  the  complainant, 
and  discharge  the  legacies  for  which  the  land  was  bound,  on  a  de- 
duction being  made  tor  the  use  of  the  farm  since  it  had  been  in  her 
possessicm ;  but  the  complainant  refused  to  accede  to  th^  terms  pro- 
posed. That  at  the  time  of  the  nssignment  of  the  bonds  to  bim,  he 
was  ignorant  of  any  dispute  about  them,  or  of  any  deduction  being 
claimed  from  the  amount  thereof  on  any  account  whatever.  That 
the  assignments  were  made  to  him  on  the  13th  of  June,  1812,  and 
some  time  before  the  death  of  F.  Kemp,  and  with  his  knowledge,  and 
who  never  pretended  to  claim  that  any  deduction  should  be  made 
from  the  bonds,  but  paid  the  same  as  they  became  due. 

On  motion  of  the  complainant  leave  was  given  to  her  to  file  a  sup- 
plemental bill.    That  bill  stated,  among  other  things,  that  the  origi- 
nal bill  referred  to  certain  proceedings  in  the  Court  of  Chancery  on 
a  bill  filed  by  certain  of  the  legatees  against  Jacob  Staley  and  the 
complainant,  which  was  then  depending  and  undetermined.    That 
the  said  suit  had  since  been  finally  decided.    The  bill  in  that  case 
was  originally  filed  against  F.  Kemp,  who  answered  it,  and  on  his 
death  a  bill  of  revivor  was  filed,  stating  that  he  was  dead,  and  that 
by  his  will  he  left  ^'  his  wife  Dorothy  sole  devisee  and  trustee  or 
executrix  of  all  his  real  and  personal  estate,"  and  prayer  that  she 
might  be  summoned,  &c.    She  appeared  and, answered,  admitting 
that  F.  Kemp  was  dead,  and  that  she  was  his  executrix.    Testi- 
mony was  taken  under  a  commission,  and  the  Chancellor  decreed, 
that  unless  the  defendants  in  that  suit  should  pay  to  those  com- 
plainants, viz.  to  Michael  Bruner  £100,  with  interest  from  the  llth 
of  February,  1809,  and  £100,  with  interest  from  the  17th  of  Feb- 
rujiry,  1810;  to  George  Bruner,  and  Susanna  his  wife,  £200,  with 
interest  from  the  14th  of  April,  1810;  and  to  Moses  Staley  £200, 
with  interest  from  the  llth  of  February,  1815;  the  land  in  the  pro- 
ceedings mentioned  devised  to  Jacob  Staley,  and  sold  by  him  to 
F.  Kemp,  be  sold,  &c.    The  supplemental  bill  further  stated,  that 
in  order  to  prevent  the  said  land  from  being  sold  according  to  the 
said  decree,  the  complainant  had  been  comi>elled  to  pay  the  said 
three  legacies,  with   interest,  and   had  paid  the  same,  &c.     The 
answer  of  M'Pherson  to  the  supplemental  bill  stated,  that  he  was  not 
QO  A   ^  P'^^^3''  *  although  the  complainant  might  have  made  him  a 
^'^^  party  to  the  proceedings  in  the  Court  of  Chancery  referred  to 
in  the  supplemental  bill,  if  his  interest  was  involved  in  that  suit 
The  original  and  supplemental  bills,  (due  publications  having  been 
made,  &c.)  were  taken  pro  confesso  as  to  Jacob  Staley.    Commission 
issued  to  take  testimony,  and  testimony  was  taken  and  retnmed. 
The  cause  being  submitted,  [Siiriver,  A.  J.j  (March  Tenn,  1824,) 
Decreed,  that  the  injunction  be  dissolved,  and  the  bill  of  complaint 
dismissed,  with  costs  to  M'Pherson,  one  of  the  defendants;  and  thfit 
Jacob  Staley  and  Gilbert  Kemp,  the  other  defendants,  each  pay  his 
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own  costs.     From  this  decree  the  complainant  appealed  to  this 
Conrt.. 

The  cause  was  argaed  before  Buchanan,  C.  J.,  Eable,  Martin^ 
Stephen,  Akcheb,  and  Dorset,  JJ. 

Palmer^  for  the  appellant,  contended,  1.  That  the  bonds  assigned 
to  Col.  MThereon  by  Jacob  Staley  were  subject  to  all  the  equity  in 
his  hands  that  they  were  liable  to  in  the  hands  of  Staley.  2.  That 
the  legacies  specified  in  Joseph  Staley's  will  were  a  charge  on  the 
land  sold  by  Jacob  Staley  to  Frederick  Kemp,  the  appellants'  testa- 
tor. 3.  That  Frederick  Kemp  had  an  equitable  claim  against  the 
bonds  in  the  hands  of  Jacob  Staley,  assignor,  by  reason  of  the  said 
charge  on  the  land.  4.  That  Dorothy^Kemp,  the  appellant,  as  the 
devisee  of  Frederick  Kemp,  and  the  owner  of  the  land,  was  entitled 
to  all  the  equity  which  the  devisor  had  in  his  life-time,  and  was  also 
entitled  to  the  same  relief  against  the  bonds  so  assigned. 

On  the  first  point,  he  cited  Turton  vs.  Bemon^  1  P. .  Wms,  496 ; 
lAvingstan  vs.  Dean,  2  Johns.  Ch.  479;  Murray  vs.  LyWum^  Ibidy 
441;  Steiner  vs.  FeU^  1  Dall.  28;  Nortoti  vs.  Rose,  2  Wash.  233;  Mat- 
tteir«  vs.  WaUtcffn,  4  Ves.  121;  Lloyd j  Ex  parte,  17  Ves.  245;  Bavies 
Awten,  1  Ves.  Jr.  249.  On  the  third  point,  Sugd.  345,  {Ed.  1820;) 
Sewman  vs.  Rogers,  4  Bro.  Ch.  394 ;  Tourvilk  vs.  Naish,  3  P.  Wms. 
306;  Frost  vs.  Beekman,  1  Johns.  Ch.  301 ;  Wigg  vs.  Wigg,  1  Atk.  384 ; 
Story  vs.  Lord  *  Windsor,  2  Atk.  630;  Myddleton  vs.  Lord  g^^^ 
Kenyan,  2  Ves.  Jr.  394;  Anonymous,  2  Freem.  106,  pi.  118;  Oilh.  **"  • 
Eq,  Ca.  6.  The  answers  states,  that  the  complainant  must  resort 
to  the  covenant  in  the  deed.  Whether  there  was  a  covenant  or  not 
is  of  no  consequence.  Sugd.  345.  But  here  there  was  no  covenant 
of  seizin;  there  is  only  a  covenant  against  eviction.  As  to  the  effect 
'  of  notice,  he  cited  Sugd.  526;  2  Eq.  Ca.  Ah.  32;  Jay  vs.  Campbell,  1 
Sch.  &  Lef.  345;  Crofton  vs.  Ormsby,  2  Sch.  dr  />«/'.  583 ;  Burkart  vs. 
Bueker,  2  Binny,  455 ;  and  Davison  vs.  Waite,  2  Munf.  527. 

To  show  that  one  co-defendant  may  examine  his  co-defendant,  and  to 
show  that  Gilbert  Kemp  might  have  been  examined,  he  cited  2  Madd. 
Chan.  315;  Murray  vs.  Shadwell,  2  Ves.  d;  Beam.  401;  Bellow  vs. 
Sussell,  1  Ball.  &  Beatty^  99;  Mayor  and  Aldermen  of  Colchester  vs. 
' — ,  1  P.  Wms.  596. 

On  the  fourth  point  he  insisted,  that  although  it  appealed  by  the 
record  that  Frederick  Kemp's  will  was  executed  before  the  deed 
to  him  from  Jacob  Staley,  yet  the  will  was  executed  after  the  deed; 
and  the  presumption  was,  that  the  will  was  incorrectly  copied  as  to 
its  date.  But  the  fact  that  the  land  passed  under  the  will,  had  been 
admitted,  and  was  not  in  issue.  To  show  that  parol  evidence  is 
admitted  to  explain  a  will,  he  cited  1  Phill.  Evid.  407;  3  Starl: 
Evid.  1047,  Hall  vs.  Cazenove,  4  East,  477. 

Hoss^  for  the  appellees,  referred  to  Wigg  vs.  WUjg,  1  Atk.  382; 
Olcnn  vs.  Fisher,  6  Johns.  Ch.  3;3-36;  Frowse  vs.  Adingdon,  1  Atk. 
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485;  Lowther  vs.  Condon^  2  lb.  133;  Richardson  vs.  GreesCj  3  lb. 
69;  Attorney- Ocneral  vs.  Milner^  lb.  112;  2  Fonbl.  152;  Taylor  vs. 
Stelbbertj  2  Fe*.  f7r.  440;  Murray  vs.  Ballou^  1  Johns.  Ch.  575;  ^'lujrd. 
308-372;  7</je^  vs.  Beane,  1  Ves.  215;  Bailey  vs.  Ekins^  7  /6.  323; 
Ogilvie  vs.  Foljambej  3  3/cr.  64;  Lickbarrow  vs.  Mason^  2  7'.  i?.  70; 
Burke  vs.  AWe»,  3  Yeates,  351;  Pearcc  vs.  Orove,  3  A<^.  523;  c/oneir 
vs.  Smithj  2  Ic*.  375 ;  i/i7/  vs.  CailloreUy  1  Fc«.  123 ;  Jlfaj^o  vs.  (TtJes, 
I  ilfwn/.  537. 

Moifruder^  on  the  same  side.  The  land  was  liable  to  pay  the  lega- 
cies, and  the  devisee  had  uo  right  to  withdraw  a  part  of  it.  The 
contract  is  Staley's  deed.  It  was  completed  and  possession  of  the 
land  delivered.  The  purchase  money  was  secured  by  bonds.  A 
purchaser  of  land  buys  it  at.his  peril.  He  is  bound  to  examine  and 
to  find  out  if  there  are  any  incumbrances. 

It  is  not  charged  that  Staley  had  been  guilty  of  a  fraud  or  misrep- 
resentation. There  waa  no  concealment  by  Staley,  because  the 
deed  to  F.  Kemp  refers  to  Joseph  Staley's  will.  It  was  the  duty  of 
Kemp  to  examine  into  the  title.  He  was  bound  to  know  of  the 
legacies  and  of  their  being  a  charge  on  the  land.  The  assignee 
paying  a  valuable  consideration  stands  in  a  different  situation  from 
that  of  the  assignor.  If  F.  Kemp  had  any  claim  against  the  bonds 
he  was  guilty  of  fraud  in  concealing  it  from  the  assignee.  He  cited 
Murray  vs.  Ballouj  1  Johns.  Ch.  566;  Chesterman  vs.  Gardner ^  5  lb. 
29;  Gouverneur  vs.  Elmendorf^  Ibidy  79;  Sudg.  312,315,195,165; 
Waritig  vs.  Ward^  7  Ves.  337;  Travis  vs.  Waters^  1'  Johns.  Ch.  90; 
Abbott  vs.  Alienj2  lb.  519;  Johnson  vs.  SerCj  76.546;  Stevens  v^. 
Cooper,  lib.  425. 

Taney^  in  reply, cited  Cromwell  vs.  OwingSj  0  H,  dt  J.l^;  Sudg.  195, 
24;  Tweddell  vs.  Tweddell,  3  Bro.  Ch.  152;  Waring  vs.  Ward,  7  Fa. 
337;  Mayo  vs.  Oiles,  1  Munf.  536;  Burke  vs.  Allen,  3  Yeates,3oi] 
Oreenby  vs.  Wilcox,  2  Johns.  I ;  Folliard  vs.  Wallace,  Ibid,  395;  Kent 
vs.  Welch,  7  Johns.  258;  Sedgwick  vs.  ffellenback.  Ibid,  375;  Vander- 
karr  vs.  Vanderkarr,  11  Johns.  122. 

Mabtin,  J.  delivered  the  opinion  of  the  Court.  Joseph  Staley  by 
his  last  will  and  testament,  among  other  things,  devised  his  dwell- 
ing plantation  to  his  son  Jacob,  charged  with  the  payment  of 
£2,000,  in  legacies  to  ten  of  his  children.  Jacob  sold  this  laud  to 
Frederick  Kemp  for  £2,700,  and  executed  a  deed  to  him  for  the 
same.  Part  of  the  purchase  money  was  paid  at  the  time  of  the 
deed,  and  bonds  were  given  for  the  residue.  Some  of  those  bonds 
were  paid  by  Kemp  to  Staley,  and  three  of  them  were  sold  and 
assigned  by  Staley  to  M'Pherson,  and  one  to  Mrs.  Bierly.  One  of 
bonds  assigned  to  M'Pherson  was  paid  by  Kemp  when  it  became 

^  due,  and  a  suit  ♦  was  commenced  on  another  against  Dorothy 
ooO  Xemp,  executrix  of  Frederick  Kemp,  and  judgment  obtained 
against  her.    This  bill  was  filed  to  obtain  an  injunction  to  stay  P^ 
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oeedings  on  that  jaflgment,  because  the  laud  sold  by  Staley  to  Kemp 
was  charged  witb  these  legacies,  and  the  payment  of  the  parcha.se 
money  oagbt  not  to  be  enforced  until  it  was  freed  from  the  incum- 
braDce.  The  bill  states  that  Frederick  Kemp  is  dead,  having  first 
made  his  last  will  and  testament,  and  appointed  the  complainant 
his  executrix  and  devisee.  The  will  of  Frederick  Kemp,  and  the 
deed  from  Jacob  Staley  to  him,  are  both  filed  as  exhibits  by  the 
complainant. 

The  first  objection  relied  on  in  the  argument  was  the  want  of 
proper  parties.  That  the  land  sold  to  Kemp  did  not  pass  by  his 
Till,  bat  descended  to  his  children  as  his  heirs-at-law,  and  that  they 
oQght  to  have  been  complainants  in  the  cause. 

If  Mrs.  Kemp  is  entitled  to  an  injunction,  it  must  be  as  the  devisee 
of  the  land  charged  with  the  payment  of  these  legacies.  It  is  a 
.settled  principle  of  law,  that  a  will  can  transfer  no  land,  unless  the 
testator  was  entitled  to  it,  at  the  time  he  executed  his  will.  This 
will  bears  date  the  4th  of  February,  1808,  and  the  deed  was  exe- 
cuted on  the  19th  of  February,  1810.  The  date  of  the  will  is  prima 
fade  evidence  of  the  time  it  was  executed,  and  no  attempt  is  made 
to  prove  its  execution  at  any  other  time.  It  therefore  appears  from 
the  exhibits  of  the  complainant  herself,  that  the  deed  was  executed 
more  than  two  years  after  the  date  of  the  will.  But  it  is  said  this 
Ikct  was  not  in  issue — that  it  was  admitted  by  the  respondent,  and 
cannot  now  be  enquired  into.  The  bill  states  in  general  terms,  that 
the  complainant  was  the  executrix  and  devisee  of  Frederick  Kemp, 
and  the  answer  admits  '^that  the  complainant  is  entitled  to  this 
land  nnder  the  will  of  her  husband."  Whether  this  admission 
Tottid  preclude  the  respondent  from  availing  himself  of  the  facts, 
as  proved  by  the  complainant,  would  be  a  question  of  importance, 
and  would  receive  the  attention  of  the  Court,  if  upon  the  merits  of 
the  case  it  appeared  the  appellant  was  entitled  to  relief  against  the 
jad,:jment.  The  Court,  however,  have  formed  a  different  opinion. 
They  think  the  decree  of  the  Court  below  is  correct,  upon  the  merits 
of  the  case,  •  and  it  is  therefore  unnecessary  to  inquire  who  qq-^ 
ought  to  have  been  made  complainants.  o oo 

Suptx)se  the  appellant  to  be  the  devisee  of  this  land  under  the 
will  of  her  husband,  is  she  entitled  to  the  relief  praved  for  in  the 
bill  f 

The  land  was  certainly  charged  with  the  legacies ;  and,  whether 
in  the  hands  of  Staley,  the  devisee  of  his  father,  or  of  Kemp,  the 
porthaser,  was  liable  for  the  payment  of  them.  Does  M'Pherson, 
the  iKsignee  of  Staley,  stand  in  a  better  situation  than  his  assignor  I 
If  he  does,  it  must  arise  from  other  circumstances  than  the  mere 
''wsigumeut;  for  as  a  general  rule  no  position  is  better  established 
than  that  the  ii^siguee  stands  in  the  shoes  of  the  assignor,  and 
takes  the  claim,  subject  to  all  the  equity  it  possessed  in  his  hands. 
Vet  it  appears  there  are  exceptions  to  this  rule,  and  circumstances  may 
16  7  H  &  J. 
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place  the  assignee  in  a  better  predicament  than  his  assignor.  The 
conduct  of  the  obligor  may  change  the  relation  that  before  existed 
between  him  and  the  assignee,  and  deprive  him  of  an  equity  he  had 
against  the  assignor.  In  Sugderi^s  Law  of  Vendors,  482,  it  is  stated — 
"It  may  be  laid  down  as  a  general  rule,  that  a  purchaser  of  a  chose 
in  action^  or  of  an  equitable  title,  must  always  abide  the  case  of  the 
person  from  whom  he  buys — And  yet  there  may  be  a  case  in  which 
a  purchaser,  merely  by  sustaining  that  character,  will  be  in  a  better 
situation  than  the  person  of  whom  he  bought." 

In  Norton  vs.  Rose,  2  Wash.  Rep.  251,  Judge  Eoane  says,  "  although 
I  am  clear  in  the  opinion  that  an  equity  existing  against  a  bond,  is 
not  lost  or  extinguished  by  an  assignment  for  a  valuable  considera- 
tion, and  without  notice,  yet  it  may  be  lost  by  length  of  time,  or 
other  circumstances."    The  same  doctrine  was  established  in  the 
case  of  Buckner  and  others,  trustees  of  Beverly  vs.  Smith,  Stubblefield 
and  others,  in  1  Wash.  Rep.  296.    Beverly,  when  under  age,  lost  a 
considerable  quantity  of  tobacco,  at  unlawful  gaming  with  Smithy 
who  for  a  valuable  consideration  gave  an  order  on  him  to  Stubble- 
field.    Beverly  accepted  the  order,  and  gave  his  bond  to  Stubblefield 
for  the  amount.    Stubblefield  assigned  the  bond  to  Graham,  and 
Graham  to  Dixon,  each  paying  for  the  same  a  valuable  considem- 
tion.    Beverly  promised  Dixon  to  pay  him,  and  confessed  jadgment 
in  an  action  *  brought  on  the  bond.    Judge  Lyons,  in  de- 
oo7   li^ering  the  opinion  of  the  Court,  after  stating  that  the 
assumpsit  of  Beverly  to  Dixon  was  after  he  came  of  age,  said — "It 
is  in  general  true,  that  the  assignee  of  a  bond  of  this  sort  can  be  in 
no  better  situation  than  the  obligee,  but  this  case  is  very  dififereot, 
and  the  difference  is  produced  by  the  conduct  of  Beverly,  who  by 
his  assurances  of  payment  induced  Dixon  to  receive  an  assignment 
of  it.     He  not  only  couc^ealed  from  him  the  objections  to  the  bond, 
but  afterwards  assumed  to  [)ay  it."    In  the  case  of  Hoomes,  Execu- 
tor of  Elliott  vs.  Smoot,  2  Wash.  Rep.  31)2,  it  is  declared  by  the  Coart, 
"  that  all  bonds  given  for  a  gaming  consideration  are  void  as  be- 
tween the  parties,  and  it  is  equally  true  that  the  assignee  cannot 
stand  in  a  better  situation  than  the  obligee,  unless  there  be  some 
particular  circumstances   in   his  favor,  independent  of   the  mere 
assignment.     But  if  an  innocent  man  shall  be  induced  to  become 
the  purchaser  of  such  a  bond  by  the  obligor,  it  is  a  deceit  upon  him, 
and  he  ought  not  to  be  subject  to  the  same  equity  to  which  the 
obligor  was  entitled  against  the  obligee."    'Tis  true,  in  those  two 
last  cases  it  is  stated,  the  conduct  of  the  obligor  induced  the  assign- 
ment.   But  that,  it  is  conceived,  can  make  no  difference.    The  gist 
of  these  decisions  is,  that  it  was  a  deceit  upon  the  assignee — it  lulled 
him  into  a  false  security,  and  by  inducing  him  to  lielieve  the  bond 
would  be  paid  by  the  obligor,  in  the  one  case  made  him  take  an 
assignment,  tuid  in  the  other  prevented  him  from  looking  to  the 
assignor  for  redress.    It  is  not  the  time,  but  the  effect  of  this  con- 
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duct,  that  is  to  be  regarded.  He  who  asks  equity,  mnst  be  prepared 
to  do  equity;  and  an  obligor,  who  with  a  knowledge  of  the  whole 
truisaction,  promises  to  pay  the  assignee,  cannot  be  favored  in  a 
Court  of  Chancery  against  his  solemn  engagement. 

Let  as  for  a  moment  look  into  the  evidence  in  the  record,  and  see 
if  there  are  such  circumstances  as  would  take  this  case  out  of  the 
geDeral  rule. 

It  cannot  be  doubted  that  Frederick  Kemp  knew  those  legacies 
vere  a  charge  upon  the  land  he  purchased  of  Staley.  He  had  both 
ooDstmctive  and  positive  notice  of  it.  In  the  deed  of  Staley  to  him, 
it  is  expressly  stated,  that  Staley  was  entitled  to  the  land  conveyed, 
1^  the  last  will  and  testament  of  his  *  deceased  father.  And  qq^ 
Mis.  Kemp,  in  the  presence  of  her  husband,  and  uncoutra-  •'•'^ 
dieted  by  him,  declared  ''the  will  was  on  the  table  at  the  time  the 
bonds  were  executed." 

These  bonds  were  to  be  paid  at  different,  and  some  of  them  at 
distant  periods:  and  yet  Kemp,  with  a  knowledge  of  the  incum- 
hrance,  ushers  them  in  the  world  without  any  intimation  on  the  face 
of  them  that  they  were  liable  to  a  charge.  This  is  certainly  a  con- 
eealed  equity,  and  although  not  of  itself  sufficient  to  change  the 
idatioD  of  the  assignee,  is  a  strong  circumstance,  with  others,  to 
lebat  the  equity  set  up  against  these  bonds. 

At  the  time  the  deed  was  executed,  part  of  the  purchase  money 
vas  paid,  and  Kemp  being  indisposed,  several  bonds  were  executed 
by  his  wife  and  son  for  the  balance;  these  l)onds  were  regularly 
paid  to  Staley  as  they  became  due;  and  in  1811,  Kemp  having  re- 
eorered  his  health,  the  bonds  then  remaining  in  the  hands  of  Staley 
were  cancelled,  and  four  others  were  executed  by  Kemp,  with  his 
»n  as  security  for  the  amount  of  them.  Were  not  these  circum- 
stances (without  the  aid  of  any  declarations  by  Kemp,)  calculated 
to  convey  the  impression  that  Kemp  would  pay  to  Staley  these  bonds 
as  they  became  due,  under  a  confidence  that  Staley  would  discharge 
the  legacies ;  and  is  not  the  testimony  conclusive  that  such  was  his 
impression  !  Staley  was  his  son-in-law,  and  he  was  disposed  to  favor 
him.  He  says,  "he  trusted  Staley  because  he  made  such  fair  prom- 
JBes  that  he  would  pay  the  legacies,"  and  regrets  that  he  turned  out 
a  worthless  fellow,  and  had  deceived  him;  and  in  two  conversations, 
when  Mrs.  Bierly  called  on  him  relative  to  these  bonds,  first  at  the 
room  of  Mary  Kemp,  he  told  her  she  wiis  safe  in  taking  one  of  them — 
that  he  would  pay  those  bonds,  although  he  should  lose  by  Jacob 
Staley;  and  afterwards,  at  his  own  house,  made  the  same  promise, 
and  again  complained  of  his  misplaced  confidence  in  Staley. 

h  it  not  evident,  if  Frederick  Kemp  had  lived,  he  would  have 
never  set  up  this  defence  against  the  bonds  in  the  hands  of  the 
a^ignees?  One  of  them  became  due  in  his  life-time,  and  without 
nuking  any  objection,  he  paid  it  to  M'Pherson;  and  his  subsequent 
conduct  and  promises  clearly  prove  it  was  his  intention  to  pay  them. 
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He  had  no  eqaity  to  be  relieved  against  the  payment  of  these  bonds 
and  of  course  his  devisee  conld  derive  none  from  him. 

Decree  affirmed. 


330    *  Laurenson  vs.  The  State,  use  of  The  Levy  Coubt, 

&c.— June,  1826. 

K.  was  appointed  a  collector  of  taxes  under  the  Act  of  1794,  ch.  53,  and 
gave  bond,  with  security  as  such,  and  proceeded  to  collect.  In  an  action 
of  debt  on  the  bond  against  L.  one  of  the  sureties,  to  recover  such  col- 
lections.— Hdd^  that  it  was  not  competent  for  L.  to  defend  himself  upon 
the  ground  that  K.  had  not  taken  the  oath  prescribed  by  law.  That  aa 
K.  was  regularly  appointed  collector,  and  bonded  and  acted  as  such,  be 
was  to  be  presumed  to  have  complied  with  all  other  necessary  quahficar 
■  tions;  that  in  an  action  against  him  he  could  not  defend  himself  upon 
the  ground  of  his  own  neglect,  and  that  his  securities,  in  relation  to 
such  a  defence,  were  in  point  of  law,  in  the  same  situation,  (a) 

In  an  action  of  debt  on  a  bond  with  a  collateral  condition,  breaches  must  be 
assigned;  but  where  there  was  an  agreement  that  the  defendant  should 
plead  nU  debet ^  and  that  he  should,  on  the  issues  on  that  plea,  give  in 
evidence  all  matters  which  he  could  give  under  any  power  of  pleading 
which  could  be  legally  used. — Hdd^  that  although  it  was  a  loose  mode 
of  proceeding  it  would  be  sanctioned,  and  that  its  true  meaning  was  to 
waive  on  both  sides  all  errors  in  the  pleadings,  and  to  dispense  with  tbe 
necessity  of  the  plaintiflf's  assigning  breaches,  (b) 

Appeal  from  Baltimore  County  Court.    This  was  an  action  of  debt 
on  a  collector's  bond,  executed  to  the  8tat«  on  the  18th  of  December, 
1819,  by  Charles  Keenan,  Hugh  Sweeny,  Philip  Laurenson,  the  de- 
fendant, (now  appellant,)  and  Neal  M'Fadon,  reciting  that  Keenao 
had  been  appointed  by  the  Levy  Court  for  Baltimore  County,  collector 
of  the  county  rate  or  assessment  for  the  year  1819,  imposed  by  the 
said  Court  on  all  the  property  in  that  part  of  the  City  of  Baltimore, 
comprising  the  1st,  10th,  and  11th  wards  of  the  said  city,  and  condi- 
tioned, ^^  that  if  the  above  bound  Charles  Keenan  shall  faithfnlly 
discharge  his  duties  as  collector  of  the  tax  for  the  first,  tenth,  and 
eleventh  wards  of  the  city  aforesaid,  then,"  &c.    It  was  agreed  by 
the  counsel  of  the  parties  in  the  several  actions  depending  ou  the 
same  bond  against  the  sureties,  '<  that  the  defendants  in  these  cases 
shall  plead  nil  debet,  and  that  on  the  trial  of  the  issues  on  that  plea 
they  shall  severally  be  entitled  to  make  all  such  legal  objections,  and 
give  all  kinds  of  evidence,  which  they  could  be  entitled  to  make  or 
give  by  or  under  any  mode  or  form  of  pleas  or  pleading  which  could 
be  legally  used."    The  defendant  then  pleaded  nil  debet^  and  issne 
was  joined. 

(a)  Affirmed  in  Burtles  vs.  State,  4  Md.  278.    Cf.  McCauley  vs.  State.  21 
Md.  557;  Ellicott  vs.  Levy  Court,  1  H.  &  J.  220,  note, 
(6)  Approved  in  State  vs.  Norwood^  12  Md.  194,  205. 
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At  the  trial  the  plaintiff  gave  in  evidence  the  assessment  and  ap- 
poiotment  made  by  the  Justices  of  the  Levy  Coart  for  Balti-  ^  -  ^ 
more*  County,  for  whose  use  this  suit  is  prosecuted,  and  among  «'**^ 
others,  that  of  Charles  Keenan  as  collector  of  the  assessment  and 
Ux  imposed  on  property  in  the  1st,  10th,  and  lltli  wards  of  the  City 
of  Baltimore,  authorizing  him  to  collect  from  the  owners  of  property 
ifisessed  in  the  said  wards,  at  the  rate  or  sum  of  one  dollar  on  every 
knodred  dollars  so  assessed.  He  also  gave  in  evidence  the  bond 
entered  into  by  Keenan,  as  before  mentioned,  which  was  proved  by 
tiie  subscribing  witnesses  thereto,  on  the  18th  of  December,  1819, 
iBd  the  approval  thereof,  and  order  for  its  being  recorded,  and  of  its 
beiog  recorded  on  the  same  day  among  the  records  of  Baltimore 
Coonty  Court  by  Wilham  Gibson,  clerk.  He  further  gave  in  evi- 
dence the  following  paper  or  statement,  the  signature  to  which  was 
'  admitted  to  be  in  the  hand-writing  of  Charles  Keenan,  the  principal 
obligor  in  the  said  bond,  viz.  ^'Amount  of  the  assessment  of  prop- 
erty in  the  old  first,  tenth,  and  eleventh  wards  of  the  City  of  Balti- 
more, on  which  the  County  levy  has  been  laid  in  the  year  1819,  and 
to  be  collected  by  Charles  Keenan,  appointed  collector  of  the  same ; 
nd  also  a  statement  of  the  amount  of  property  in  the  tenth  and 
eleventh  (old)  wards,  on  which  the  sum  of  seven  hundred  and  four- 
teen dollars  and  seventy-one  cents  is  to  be  collected,  towards  defray- 
ing the  expenses  of  the  commissioners,  surveying,  &c.  of  the  said 
property-,  for  excluding  the  same  from  the  direct  tax  of  the  city,  viz. 

First  Ward $596,068 

Tenth  Ward 650,639 

Eleventh  Ward .. .  515,643 


$1,661,340  at  53  cents  per  $100,    $8,806  10 
Exclnding  direct  tax : 

10th  Ward,  $210,727 
Do.     11th  Ward,    209,690 


$420,417  at  17  cents  per  $100,        714  71 


$9,619  81 
I,  Charles  Keenan,  being  appointed  by  the  Justices  of  the  Levy 
Coart  for  Baltimore  County,  collector  as  above  stated,  have  received 
the  books  containing  the  alphabetical  lists  of  the  persons'  names  in 
«»ch  of  the  said  wards,  with  the  amount  of  *  each  person's 
alignment  annexed.    The  whole  amount  to  be  collected,  ae-  «'^* 
Elding  to  the  above  statement,  including  my  commission  at  six  per 
oent.  Dine  thousand  five  hundred  and  nineteen  doUai-s  and  eighty- 
«ie  cents.    In  witness  whereof,  I  have  set  my  hand  in  the  City  of 
Baltimore,  this  eighteenth  day  of  December,  1819. 
Witness,  Robert  Walsh.  Chas.  Keenan." 


246  LAURENSON  vs.  THE  STATE.— 7  fl.  &  J. 

It  was  admitted  that  William  Gibson  wa«,  on  the  18th  of  Decem- 
ber, 1819,  and  continued  to  be,  the  clerk  of  Baltimore  County  Court. 
The  defendant  then  gave  in  evidence,  that  the  said  Keenan  was  born 
in  Ireland,  and  had  not  been  naturalized  in  this  country,  but  had  been 
living  in  the  City  of  Baltimore  from  the  end  of  the  year  1815 ;  and 
then  prayed  the  opinion  of  the  Court  to  the  jury,  that  the  plaintiif 
was  not  entitled  to  recover.  Which  opinion  the  Court,  [Abcheb, 
C.  J.  and  Hanson  and  Ward,  A.  J.]  refused  to  give.  The  defend- 
ant excepted.  Verdict  for  the  plaintiff,  and  damages  assessed  to 
$517.76.  Judgment  for  the  plaintiff  on  the  verdict  for  the  debt,  (the 
penalty  of  the  bond,)  and  costs.  The  defendant  appealed  to  this 
Court.   ■ 

The  cause  was  argued  before  Buchanan,  C.  J.,  Earle,  Martik, 
Stephen,  and  Dorset,  JJ. 

Raymond  and  B.  Johnsouy  for  the  appellant.  The  agreement  en- 
tered into  by  the  counsel  of  the  parties,  was  only  that  the  defendant 
might  be  placed  in  the  same  situation  as  if  he  had  pleaded  perform- 
ance, &G.  It  does  not  authorize  the  plaintiff  to  do  that  which  could 
not  be  done  without  the  agreement.  It  was  not  intended  to  benefit 
the  plaintiff,  but  solely  for  the  benefit  of  the  defendant.  The  plain- 
tiff'  was  •  therefore  bound  to  assign  the  breaches.  Wifmer  vs. 
S^Z  ^arris^  5  H.  <fc  J.  1 ;  Van  Benthuysen  vs.  De  Witt,  4  Johns.  Re^ 
213 ;  Munro  vs.  Alaire,  2  Gainers  Bep.  329 ;  Drage  vs.  Brand,  2  WiU, 
377 ;  Hardy  v€.  Bern,  5  T.  B.  636.  If  issue  is  joined  on  the  plea  of 
nil  d^bet,  the  defendant  will  thereby  be  let  into  any  defence  he  has  it 
in  his  power  to  prove.  1  Wheaton^s  Sehc.  N.  P.  435;  Batclinsonv^ 
DanverSy  5  Esp.  38. 

Williams^  (District  Attorney  of  U.  S.)  and  Oilly  for  the  appellee. 
Nil  debet  is  not  a  good  plea  to  a  bond  ;  whether  demurred  to  or  not 
Boberts  vs.  Marietta  2  Sautid.  187  a,  (note  2;)  Bullis  vs.  QiMem^^ 
Johns.  Bep.  82 ;  Smith  vs.  Jansen,  Ibid,  111.  Nor  is  non  inf regit  conr 
ventionemy  nor  non  damnificatus.  If  such  a  plea  is  agreed  to  be  re- 
ceived with  leave,  it  dispenses  with  all  further  pleadings,  except  the 
similiter.  The  leave  can  only  be  so  construed.  No  breaches  can  with 
propriety  then  be  suggested,  nor  a  special  replication  to  a  plea  of  mt 
debet  be  put  in — Cutler  vs.  Southern^  1  Saund.  117,  {note  1 ;)  1  ChiUjft 
Plead.  478.  So  with  the  pleas  of  non  infregit  conrentionem^  and  non 
damnificatus.  1  Saund.  117,  {note  1;)  Bre7it  vs.  Davis,  10  Wheat.  396; 
Corporation  of  Washington  vs.  Young,  Ibid,  406;  Bawlins  vs.  Danrert, 
5  Esp.  38 ;  2  Barr.  Ent.  540;  Arch.  JMg.  187.  3.  Even  if  it  fully  ap- 
peared that  the  collector  had  not  taken  the  oath,  or  made  the  decla- 
ration required,  it  is  no  defence  in  a  suit  against  him  or  his  sureties. 
It  would  prevent  his  sustaining  a  suit  as  plaintiff,  but  he  cannot  be 
Q>i Q  l>©rmitted  to  set  up  his  own  disqualification;  or  •  to  use  his 
•"•*  own  delinquency  and  breach  of  duty  to  resist  payment  of  what 
he  has  by  virtue  of  his  office  become  possessed  of.    So  far  as  the 
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rights  of  others  are  concerued,  he  is  what  he  professed  to  be,  a 
legally  constituted  officer.  16  Vin.  Ah.  tit.  Officers  dh  Offices^  (G.  4,) 
114;  Harris  vs.  Jays^  Cro.  Eliz.  699;  5  Bac.  Ah.  tit  Offices  A  Officers^ 
19();  Ipsley  vs.  TutIch,  2  Mod.  193;  Big.  Dig.  441;  The  People  vs.  Coh 
UnSy  7  Johns.  Rep.  549 ;  Wlnstry  vs.  Tanner^  9  Johns.  Eep.  135.  4. 
It  does  not  appear  whether  Keeuan  took  the  oath  or  made  tbe  decla- 
ration, or  not.  His  not  being  a  citizen  of  the  U.  S.  is  no  proof  that 
he  did  not  take  such  oath.  In  the  absence  of  all  evidence  the  pre- 
samptioD  is  he  did  what  his  duty  required  of  him.  At  legist  where 
be  is  called  upon,  he  is  to  answer  for  his  delinquency.  The  Levy 
Court  did  their  duty.  If  it  is  proved  he  acted  as  collector,  his  ap- 
pointment need  not  be  proved.  Arch.  I>ig.  388;  Alderson  vs.  Clayj  1 
Starkie^s  Eep.  405 ;  Green  vs.  Jackson^  Peake^s  N.  P.  236 ;  1  Phill. 
Evid.  170;  1  Starkie^s  Uvid.  377,  378;  Borthwick  vs.  Carruthers,  1  T. 
R.  648;  Dickson  vs.  UvanSj  6  T.  E.  57. 

Mabtin,  J.  delivered  the  opinion  of  the  Court.  The  defence  in 
this  case  cannot  be  sustained.  It  would  be  contrary  to  every  princi- 
ple of  law  to  allow  a  man  to  avail  himself  of  his  own  wrong,  and 
plead  a  breach  of  duty  as  an  excuse  for  a  gross  fraud  upon  the 
public. 

Keenan  being  regularly  appointed  collector  under  the  Act  of  1794, 
€h.  53,  having  given  bond,  with  security,  for  the  faithful  performance 
of  his  duty,  and  received  from  the  Levy  Court  the  necessary  books 
to  make  bis  collection,  will  be  presumed  to  have  taken  the  oath  pre- 
scribed by  law,  as  a  prerequisite  to  the  performance  of  his  official 
duties.  It  cannot  be  for  him  to  say,  a  suit  on  this  bond  shall  be  de- 
feated by  his  own  neglect  or  malfeasance. 

The  securities,  in  point  of  law,  must  be  placed  in  the  same  predica- 
ment. They  have  engaged  that  Keenan  shall  faithfully  discharge 
his  duty  as  collector,  part  of  that  duty  was  to  take  the  oath  pre- 
scribed by  law,  to  enable  him  to  make  his  collection,  and  they  cannot 
be  allowed,  (in  this  lespect,)  a  defence  that  is  denied  to  the  prin- 
cipal. 

•  The  appellant  has  also  relied  on  errors  in  the  pleadings —  q^vi 
that  this  is  au  action  on  a  bond  with  a  collateral  condition,  *'^'* 
and  no  breaches  are  assigned.  This  is  fatal,  unless  cured  by  the 
agreement  filed  by  the  parties.  By  a  paper  signed  by  the  counsel 
on  both  sides,  it  was  agreed,  in  the  several  actions  depending  on 
the  same  bond  against  the  sureties  in  the  County  Court,  ^t  that  the 
defendants  in  these  cases  shall  plead  nil  debet^  and  that  on  the  trial 
of  the  issues  on  that  plea  they  shall  severally  be  entitled  to  make  all 
8ach  legal  objections,  and  give  all  kinds  of  evidence,  which  they 
toald  be  entitled  to  make  or  give  by  or  under  any  mode  or  form  of 
pleas  or  pleading  which  could  be  legally  used." 

Whether  the  Court  are  bound  by  a  strict  grammatical  construction 
<^f  this  agreement,  or  may  be  permitted  to  look  into  the  circumstances 
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that  gave  rise  to  it  to  ascertain  its  true  character,  it*  the  only  diffi- 
culty presented  by  it.  It  is  certainly  a  very  loose  course  of  proceed- 
ing, and  the  Court  cannot  but  express  their  regret,  that  instead  of 
regular  pleadings  in  the  case,  they  are  required  to  a4)t  on  a  substi- 
tute not  free  from  ambiguity,  and  upon  which  the  counsel  cannot 
agree.    See  the  case  of  Orme  vs.  Lodge,  3H.  <&  J.  83. 

The  Court  are  of  opinion,  that  this  agreement  ought  to  receive  a 
liberal  construction,  to  carry  into  effect  what  appears  to  have  been 
the  intention  of  the  parties,  and  not  one  to  defeat  the  plaintiff,  what- 
ever might  have  been  the  merits  ot  his  case.  It  is  considered  an 
agreement  to  waiv^e  all  errors  in  the  pleadings,  and  that  instead  of 
proceeding  in  the  regular  course,  by  praying  oyer  of  the  bond,  plead- 
ing performance  and  assigning  breaches,  that  the  plea  of  nil  debet 
shall  be  received,  and  under  that  plea  the  cause  should  be  tried,  as 
if  all  the  pleadings  had  been  regular.  In  this  view  of  it,  it  would 
not  be  injurious  to  either  party ;  its  only  effect  would  be  to  save 
trouble  in  pleading,  and  the  merits  of  the  case  would  come  fairlj 
before  the  jury. 

If  this  was  not  intended  to  be  its  effect,  it  is  difBcult  to  conceive 
why  the  defendant  did  not  avail  himself  of  it  in  the  Court  below. 
Both  parties  proceeded  to  the  trial  of  the  cause,  under  this  state  of 
the  pleadings,  and  that  affords  strong  evidence,  that  the  agreement 
was  considered  as  a  waiver  of  errors.  Judgment  affirmed. 


345  *  Dorse  Y  vs.  Smith. — June,  1826. 

A.  by  will,  devised  his  real  estate  to  his  wife  S.  for  life,  and  after  her  death 
to  his  brother  C.  in  fee,  charged  with  the  payment  of  X500  to  each  of 
his  two  sisters,  to  be  paid  in  one  year  after  C.  took  possession  of  the 
estate.  After  the  death  of  A.  his  widow  S.  the  tenant  for  life,  married 
D.  in  1812.  In  1814,  D.  entered  into  a  written  contract  with  C.  the  re- 
mainder-man, by  which  C.  agreed  to  sell  him  all  his  interest  in  the 
estate  for  $10,000,  payable  in  three  equal  annual  payments,  the  first  to 
be  i>aid  the  25th  December  in  the  same  year,  and  all,  except  82,800  bear- 
ing interest  till  paid.  D.  was  to  give  bond,  with  security,  for  the  pay- 
ment of  the  purchase  money  in  manner  before  mentioned,  and  on  pay- 
ment thereof,  C.  was  to  execute  a  conveyance  of  the  land  to  D.  in  fee. 
Endorsed  on  this  contract  was  this  agreement. — ^^  It  is  understood  that 
the  legacies,  charged  by  the  will  of  A.  to  be  paid  out  of  his  real  estate, 
are  not  to  he  satisfied  by  D.  but  that  the  land  is  to  be  exonerated  by  C. 
from  the  payment  thereof.^'  The  first  instalment  under  the  contract 
was  paid  by  D.  and  bond  with  security  given  for  the  balance.  On  this 
bond  judgment  was  rendered  at  law  against  D.  one  of  the  legacies 
charged  upon  the  estate  being  still  outstanding,  and  the  other  having 
been  purchased  by  D.  A  bill  was  then  filed  by  D.  praying  an  injunc- 
tion to  stay  proceedings  on  the  judgment.  After  the  filing  of  the  billt 
the  outstanding  legacy  was  purchased  by  C. — Hdd, 
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1.  That  the  true  constmctiou  of  the  agreement  endorsed  on  the  contract  of 
purchase  between  D.  &  C.  was  that  the  estate  itself  was  to  be  freed  from 
all  liability  to  pay  the  legacies  with  which  it  was  charged,  and  not 
merely  that  D.  was  to  be  personally  indemnified  from  their  payment; 
and  that  though  it  was  an  agreement  which  C.  might  have  some  diffi- 
culty in  complying  with,  it  was  not  an  impossible  one,  and  that  he  was 
bound  to  perform  it  before  he  could  call  on  D.  for  the  whole  purchase 
money,  (a) 

&  That  as  the  money  was  to  be  paid  in  instalments,  and  the  said  agreement 
was  in  general  terms  that  the  land  was  to  be  exonerated  from  the  out- 
standing legacies,  C.  had,  until  the  last  instalment  became  due,  to  com- 
ply with  the  agreement;  and  that  therefore,  upon  the  instalments,  which 
fell  due  before  that  time,  D.  was  bound  to  pay  interest,  although  the 
legacies  were  not  discharged,  having  by  his  contract  expressly  agreed  to 
pay  interest.  That  D.  could  not  have  relieved  himself  from  the  pay- 
ment of  this  interest  unless  he  had  actually  tendered  the  amount  due. 

t.  That  upon  the  last  instalment  interest  could  not  be  charged  for  the  whole 
time,  as  the  legacies  were  still  outstanding,  and  C.  refused  to  exonerate 
the  land  from  their  payment,  supposing  that  he  was  not  bound  to  do  so, 
but  merely  to  give  D.  a  personal  indemnity  against  them.  That  it 
would  however  be  otherwise,  and  interest  might  be  charged,  if  D.  could 
be  considered  as  having  taken  possession  under  his  purchase,  or  to  have 
been  in  the  reception  of  rents  and  profits  of  the  estate  sold. 

i  That  D.  was  to  be  considered  as  only  the  purchaser  of  a  dry  remainder « 

there  being  a  tenant  for  life  in  possession. 
^  That  the  wearing  out  of  a  life-estate,  in  a  case  of  this  kind,  is  not,  as  a 

general  rule,  equivalent  to  the  taking  of  the  profits  so  as  to  charge 

340 


*  the  purchaser  of  the  remainder  with  interest,  unless  the  pur- 
chaser has  himself  been  in  default,  and  the  delay  in  the  comple- 


tion of  the  contract  has  been  owing  to  such  default. 
I.  Thai  when  C.  purchased  one  of  the  legacies  he  was  entitled  to  a  part  of 
the  last  instalment,  and  to  interest  upon  it,  from  the  time  of  such  pur- 
chase. 

7.  When  an  instrumentary  witness  resides  out  of  the  jurisdiction  of  the 

Court,  so  as  not  to  be  amenable  to  its  process,  or  cannot  be  found  after 
diligent  enquiry,  the  proof  of  his  hand-writing  is  evidence  of  every 
thing  on  the  face  of  the  instrument,  (b) 

8.  Thai  D.  was  not  entitled  to  be  creditt)d  for  the  legacy  bought  in  by  him, 

with  what  he  i>aid  for  it,  but  only  with  its  fair  value  at  the  date  of  the 
purchase;  and  that  that  value  was  to  be  estimated  by  analogy  to  the 
rule  adopted  in  the  Court  of  Chancery  in  this  State,  for  ascertaining  a 
woman ^s  allowance  in  lieu  of  dower  in  land  sold  under  a  decree  of  that 
Court,  and  not  by  a  reference  to  Dr.  ECalley^s  table  of  observations,  (c) 

'•  That  each  party,  being  in  some  respects  in  default,  was  to  pay  his  own 
costs  in  the  Court  of  Chancery. 

More  breach  of  a  contract  the  parties  may  vary  it  by  subsequent  stipula- 
tions, and  the  last  is  to  be  the  binding  one.  (d) 


(a)  Cited  in  Abbott  vs.  Oatch,  13  Md.  331;  Taylor  vs.  Tuin}ey,  38  Md.  506. 

(b)  See  Rev.  Code,  Art.  70,  sec.  7;  Act  of  1882,  c.  77. 

(c)  Cited  in  Peyton  vs.  Ayres,  2  Md.  Ch.  68,  70;  Abeivrombie  vs.  Riddle^  3 
*d.  Ch.  328;  Waiiams'  Case,  8  Bl.  219,  278;  Myerx  vs.  SmUh,  27  Md.  112. 

(d)  Approved  in  Worthrngton  vs.  BuUUt,  6  Md.  196. 
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The  decree  of  the  Chancellor  being  reversed,  the  Court  of  Appeals  made 
such  a  decree  as  the  Court  of  Chancery  ought  to  have  made. 

Appeal  from  a  decree  of  the  Court  of  Chancery.  The  facts  of 
this  case  are  sufficiently  stated  in  the  final  decree  of  the  Chancellor. 
The  bill,  which  was  filed  by  the  appellant,  (and  S.  Chapman  his 
surety,  who  is  since  dead,)  against  the  appellee,  on  the  20tb  of  De- 
cember, 1819,  prayed  an  injunction  to  stay  proceedings,  on  judgments 
at  law  obtained  by  the  appellee  against  the  appellant,  and  his  sarety. 
The  injunction  was  granted,  and  on  a  motion  to  dissolve  it,  on  the 
coming  in  of  the  answer,  the  following  decretal  order  was  passed  at 
July  Terra,  1820,  by 

Kilty,  C.  The  motion  to  dissolve  the  injunction  in  this  case,  was 
fully  argued  at  the  present  term,  and  the  proceedings  have  been  con- 
sidered. The  rule  recognized  in  the  case  of  Colegate  vs.  Lynch,  2  H. 
<fc  J.  34,  which  was  referred  to,  is  considered  a  proper  one,  and  has 
been  since  acted  on ;  but  it  might  be  oppressive  where  the  sum  was 
small,  and  the  party  to  be  afi'ected  by  it  not  in  fault.  In  this  case 
the  credit  claimed  was  $300,  but  it  appears  that  $257  were  credited, 
leaving  only  $43  to  be  further  allowed,  and  it  is  not  stated  that  Smith 
was  called  on  to  correct  the  mistake.  There  is,  however,  no  oooasion 
to  rely  on  that  rule,  it  being  clear  that  the  answer,  and  the  exhibit 
referred  to,  do  not  constitute  such  a  denial  of  the  equity  of  the  bill, 
Q/fy  *^  *^  entitle  the  defendant  to  a  dissolution  •  of  the  injunction. 
^"^  •  The  equity  of  the  bill  arises  on  the  agreement  in  writing  ex- 
hibited, and  more  particularly  on  the  addition  thereto  i-especting  the 
legacies.  The  Court  is  not  called  on  at  this  time  to  decide  finally  on 
the  means  by  which  the  land  is  to  be  exonerated ;  but  as  the  legacies 
are  not  to  be  satisfied  by  C.  Dorsey,  it  would  seem  that  he  ought  to 
be  secured  from  the  risk  of  his  being  hereafter  obliged  to  satisfy 
them,  even  though  he  might  eventually  be  repaid ;  and  on  this  ques- 
tion the  answer  of  the  defendant,  although  taken  as  true  in  respect 
to  the  facts,  cannot  extend  to  change  the  terms  of  the  written  agree- 
ment, or  to  establish  its  legal  meaning  and  construction. 

Commissions  afterwards  issued  to  take  testimony,  which  was  taken, 
and  the  cause  set  down  for  hearing,  and  then  referred  to  the  auditor 
to  state  and  audit  the  accounts.  On  the  coming  in  of  the  auditor's 
report,  the  following  decree  was  pronounced  by 

JoriNSON,  C.  (March  Term,  1824.)  Henry  A.  Smith,  by  his  last 
will,  dated  the  17th  of  July,  1802,  devised  to  his  wifeDicandia  Smith, 
'<  during  her  life,  all  the  land  whereon  I  now  live,  near  and  adjomiDg 
Benedict  Leonard  Town,  in  Charles  County."  To  each  of  his  two 
sisters  he  bequeathed  £175,  and  directed  that  so  much  of  his  perso- 
nal property,  as  should  be  necessary,  should  be  sold  for  the  purpose 
of  paying  those  legacies.    To  his  wife,  charged  with  the  legacies,  be 


DOESEY  V8.  SMITH.— 7  H.  &  J.  261 

gave  all  his  personal  property.  The  remainder,  after  the  death  of 
his  wife,  in  the  land  devised  to  her  for  life,  he  gave  to  his  brother 
Charles  S.  Smith,  the  defendant,  in  fee,  charged  with  the  payment  of 
the  snm  of  £500  to  each  of  his  two  sisters,  Margaret,  and  Mary 
Wheatley,  to  be  paid  "in  one  year  after  my  brother  enter  into  the 
possession  of  the  above  land  ;  "  that  is,  in  one  year  after  the  death 
of  his  wife,  to  whom  the  life  estate  was  given.  On  the  death  of  the 
testator  his  widow  possessed  the  property,  and  in  the  year  1812  in- 
termarried with  Clement  Dorsey,  one  of  the  complainants. 

On  the  13th  of  March,  1814,  Dorsey  entered  into  a  contract  with 
Smith  for  the  purchase  of  his  remainder  in  the  land,  inaccnrately 
termed  his  "  reversionary  interest."  By  the  agreement  in  writing 
signed  by  the  parties,  Smith  "sells,  and  hereby  •  agrees  to  q^^^ 
sell  unto  the  said  Clement  Dorsey,  and  his  heirs,  all  his  rever-  **"*" 
sioDary  interest,  (being  a  fee  simple  in  and  to  that  tract  or  parcel  of 
land  devised  by  a  certain  Henry  A.  Smith,  lately  deceased,  to  his 
wife  Dicandia  Smith,  now  Dorsey,)  to  and  for  the  price  of  ten  thou- 
sand dollars,  payable  in  three  equal  annual  payments;  the  first 
whereof  to  be  pajd  on  the  25th  of  December  in  the  present  year, 
and  all  of  which  money,  except  the  sum  of  two  thousand  eight  hun- 
dred dollars,  bearing  an  interest  from  the  date  hereof  till  paid ;  and 
apon  payment  of  which  said  purchase  money,  with  the  interest,  the 
said  Smith  or  his  heirs,  is  to  execute  to  said  Dorsey  a  deed  or  re- 
lease in  fee  simple ;  and  the  said  Dorsey  agrees  to  pay  him  the  said 
money,  with  interest  thereon  as  aforesaid;  and  further  to  execute  to 
the  said  Smith,  with  Philip  Stuart,  or  such  security  as  Smith  shall 
approve,  a  bond  conditioned  for  the  payment  of  the  money  as  afore- 
said, with  interest  thereon  as  aforesaid."  On  the  agreement  is  the 
following  endorsement  signed  by  Dorsey  and  Smith  :  "  It  is  under- 
stood that  the  legacies  charged  by  the  will  of  Henry  A.  Smith  to  be 
paid  out  of  his  real  estate,  are  not  to  be  satisfied  by  C.  Dorsey,  but 
that  the  laud  is  to  be  exonerated  by  Charles  S.  Smith  from  the  pay- 
ment thereof."  The  controversy  between  the  parties  principally 
arises  from  this  endorsement.    The  first  instalment  was  paid. 

On  the  23d  of  March,  1815,  in  pursuance  of  the  stipulation  that 
bond  with  approved  security  should  be  given  for  the  purchase  money, 
Dorsey,  together  with  Samuel  Chapman,  the  other  complainant,  exe- 
cuted a  bond  to  Smith,  conditioned  to  pay  the  sum  of  $6,666§,  as  fol- 
lows :  $3,333J,  with  legal  interest  on  the  sum  of  $4,888.89,  from  the 
25th  of  December,  1814,  on  or  before  the  26th  of  December,  1815; 
and  the  further  sum  of  ^3,333^,  being  the  residue  thereof,  with  inte- 
rest on  $2,444.44,  from  the  25th  of  December,  1815,  on  or  before  the 
25th  of  December,  1816. 

In  the  very  commencement  of  the  dealing  between  Dorsey  and 
Smith,  the  instruments  of  writing,  intended  to  meet  the  engage- 
ments of  the  parties,  appear  so  inaccurately  or  hastily  drawn,  that 
there  is  nothing  surprising  in  finding  a  difiereuce  of  opinion  as  to 
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their  true  character  and  effect.  In  the  original  agreement,  instead  of 
^  -  ^  stipulating  that  all  the  money,  except  the  •  sum  of  i|2,()06j|, 
^^^  (that  being  the  £1,000  legacies  charged  on  the  land,)  bearing 
an  interest  from  the  date  of  the  agreement,  the  whole,  except  the 
sum  of  $2,800,  is  to  bear  interest — a  plain  and  manifest  mistake. 
And  the  bond  executed  by  Dorsey  and  Chapman  varies  most  mate- 
rially from  the  contract,  under  which  the  l)oud  wa«  given,  with  the 
intention,  so  far,  of  executing  that  contract. 

As  early  as  the  14th  of  April,  1815,  it  appears  that  a  difference  of 
opinion  existed  as  to  the  true  meaning  of  the  original  contract,  so 
far  as  related  to  the  sum  of  money  exempted  from  interest  on  ac- 
count of  the  legacies;  the  one.  Smith,  contending  that  one-third  of 
that  sum  was  to  be  paid  as  the  instalments  became  due ;  the  other, 
that  no  part  of  that  sum  was  to  be  paid  until  the  last  payment.  The 
subject-matter  of  this  difference,  they  referred  to  the  decision  of  a 
mutual  friend ;  no  opinion,  however,  appears  to  have  been  expressed 
by  him.  On  the  same  day  the  error  in  the  bond  having  been  dis- 
covered, by  an  endorsement  thereon  signed  by  Smith,  he  agreed 
that "  the  condition  of  the  preceding  bond  may  be  defeated  by  the 
following  payments,  to  wit :  *3,333J,  with  interest*  thereon  from  the 
13th  of  March,  1814,  on  or  before  the  2oth  of  December,  1815,  and 
the  further  sum  of  ¥3,333^,  with  interest  on  $666§,  from  the  13th  of 
March,  1814,  on  or  before  the  25th  of  December,  1816." 

In  the  fall  of  1815,  when  the  second  payment  was  becoming  due, 
the  bill  alleges  that  Smith  in  a  conversation  with  Dorsey,  expressed 
his  apprehensions  of  bank  paper,  when  Dorsey  asked  him  if  he  would 
take  good  bonds.  This  he  refused ;  but  subsequently  informed  Dor- 
sey he  would  take  bank  notes,  which  were  obtained,  and  then  Smith 
refused  to  accept  them ;  and  Smith,  on  being  told  by  Dorsey  he 
could  not  afford  to  keep  so  much  money  by  him,  appeared  to  assent 
to  a  proposition  made  by  Dorsey,  that  he  must  wait  until  the  money 
was  raised  from  his  crops.  Other  grounds  for  relief  are  set  forth  in 
the  bill,  not  deemed  material  to  be  mentioned.  The  great  obstacle 
to  a  settlement  by  the  parties,  was  the  legacies  charged  on  the  land; 
and  after  various  letters  passing  between  the  parties,  the  one  insist- 
ing that  the  land  must  be  exonerated  from  the  legacies  previous  to 
the  payment  of  the  purchase  money,  the  other  the  reverse,  ultimately 
one  of  the  legacies  was  purchased  by  •  Dorsey.  Suits  were 
350  brought  on  the  bond,  judgments  in  Charles  County  Court  ob- 
tained, which  were  removed  to  the  Court  of  Appeals,  and  there 
affirmed  at  June  Term,  1819. 

On  the  20th  of  December,  1819,  the  present  bill  was  filed,  and  in- 
junctions obtained,  which  were  continued  by  my  predeccbsor,  on  tho 
motion  to  dissolve. 

Smith,  in  his  answer,  denies  most  of  the  equitable  grounds  relied 
on  by  the  complainants  for  the  interposition  of  this  Court,  except 
that  he  admits  two  payments,  one  of  $300,  and  the  other  of  1900, 
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which  do  not  appear  to  be  credited  on  the  judgments ;  although 
there  is  nothing  in  the  cause  by  which  it  appears  that  credit  for  them 
was  ever  refused. 

m 

Since  the  filing  of  the  bill,  Smith  has  purchased  the  other  legacy 
which  was  charged  on  the  land. 

After  the  argument  of  the  cause  an  interlocutory  decree  passed, 
directing  the  auditor  to  state  iiccounts  in  various  ways ;  and  in  that 
decree  it  was  remarked,  "as  the  merits  of  the  cause  have  l)een  fully 
argued,  there  will  be  no  necessity  that  further  time  should  be  spent 
bj  an  argument  on  the  report;  the  report  is  designed  to  enable  this 
0)urt,  as  well  as  the  Court  of  Appeals,  (should  the  case  go  before 
them,)  finally  to  adjudicate  on  the  subject  by  pronouncing  a  judg- 
ment in  favor  of  the  party  entitled  for  the  sum  which  may  appear  to 
be  justly  due.  And  that  the  accounts  may  appear  in  difi'erent  forms,'' 
it  was  ordered  that  an  account  be  stated  crediting  Dorsey  with  the 
payments,  disregarding  his  claim  for  the  legacy,  and  charging  him 
with  interest.  A  second  account  allowing,  in  addition  to  the  pay- 
ments, the  sum  he  gave  for  the  legacy,  excluding  interest  after  the 
payments  became  due.  A  third  account  including  interest.  A  fourth 
account  crediting  Dorsey  with  such  a  sum  on  account  of  the  legacy, 
08  with  the  addition  of  seven  years'  interest  thereon,  will  amount  to 
81,(^33^,  or  £500,  including  interest;  and  a  fifth  account,  in  conform- 
ity with  the  same  rules,  excluding  interest ;  and  such  other  account 
in  sach  other  way  as  shall  appear  to  the  auditor  equitable  and  just. 

Id  pursuance  of  the  decree  the  accounts  have  been  stated — one  of 
them  crediting  Dorsey  with  the  sum  the  legacy  was  worth,  accord- 
ing to  the  calculations  or  table  of  observations  by  Dr.  Halley,  which 
are  usually  resorted  to  in  order  to  ascertain  •  the  present  value  q  -  ^ 
of  a  legacy  made  payable  after  the  expiration  of  a  life.  The  *'^* 
rei)ort  and  accounts  having  laid  the  usual  time,  the  cause  at  this 
term  stands  for  final  decision. 

Several  points  arise  in  this  case — First.  Ought  interest  to  be 
charged,  and  from  what  time  T 

Second.  Is  Doraey  entitled  to  a  credit  on  account  of  the  legacy 
charged  on  the  land ;  and  if  so,  to  what  amount ;  that  is,  ought  he 
to  have  credit  for  the  price  at  which  he  purchased  it,  or  for  its  real 
valae  at  that  time  !    And 

Third.    How  should  the  costs  be  taxed  I 

In  res[)ect  to  the  first  point.  It  appears  to  me  perfectly  unimpor- 
tant to  enter  into  a  historical  account  respecting  interest ;  for  al- 
though at  one  time  it  wa«  not  allowed,  yet  that  period  has  long  since, 
in  Great  Britain,  and  this  State,  passed  by.  Nor  is  it  of  conse- 
qaeuce  whether  the  interest  be  considered  a  part  of  the  debt,  or  a 
consequence  proceeding  from  it;  and  it  is  equally  unimportant 
whether  interest  be  allowed  by  way  of  damages,  or  for  the  use  or 
t'orbearance  of  money.  Nor  is  it  material  to  the  case  under  consid- 
eration, that  there  are  instances  in  which  interest  is  not  allowed,  the 
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questioD  is,  is  the  present  a  case  in  which  it  ought,  or  oaght  not  to 
be  charged  f 

I  shall  consider  the  question,  first  on  principle ;  and  second,  by 
the  authorities.  One  of  the  ancient  reasons  for  excluding  interest 
has  long  since  been  exploded,  to  wit,  that  it  should  never  be  per- 
mitted, because  money  could  not  produce  money.  The  reverse  of 
this  is  most  true,  for  nothing  can  more  readily  produce  money,  than 
money  itself;  for  if  a  person  is  fortunate  enough  not  only  to  have 
money  sufficient  for  his  ordinary  demands,  that  is  for  the  comforta- 
ble accommodation  of  himself  and  family,  but  also  a  surplus,  unless 
that  surplus  is  permitted  to  lay  idle,  locked  up  in  his  chest,  or  be 
injudiciously  employed,  he  will  soon  find  it  the  most  profitable  fund 
he  could  possess.  If  you  refuse  interest  on  the  ground  that  money 
cannot  produce  money,  you  might  as  well  refuse  to  the  owner  a  com- 
pensation for  any  other  property  of  which  he  is  deprived,  or  which 
is  withheld  from  his  possession.  Land  itself  unemployed,  or  inju- 
diciously used,  will  never  produce  money ;  the  labor,  industry,  and 
attention  of  man,  must  be  exercised  before  its  produce  can  be  turned 
into  cash — without  labor  it  must  forever  remain  •  unprodnc- 
^^^  tive;  and  yet,  if  the  land  be  wrongfully  detained,  whether  it 
be  productive  or  not  in  the  possession  of  the  wrong-doer,  he  is  bound 
to  account  to  the  true  owner  for  what  it  might  have  produced  had  it 
been  advantageously  or  judiciously  managed.  The  same  reasoning 
applies  to  every  other  species  of  property,  the  possession  whereof  the 
true  owner  is  deprived ;  and  as  long  as  money,  by  being  employed, 
can  command  an  interest  sanctioned  by  the  laws  of  the  country  in 
which  it  is,  so  long  is  he,  who  withholds  it  from  the  proprietor, 
bound  to  pay  an  interest,  whether  the  money  be  used  or  i)ermitted 
to  be  idle.  It  is  sufficient  that  the  creditor,  or  true. owner,  has  been 
deprived  of  receiving,  and  of  course  from  using  it. 

But  in  the  case  now  before  the  Court,  the  parties,  by  their  solemn 
agreement,  have  expressly  stipulated  that  interest  should  be  paid  on 
the  whole  amount  of  the  purchase  money,  except  on  the  8uni  of 
92,66011,  from  the  date  of  the  original  contract — the  bond  and  its 
defeasance  endorsed  thereon  renew  the  stipulation.  The  parties, 
men  of  intelligence  and  information,  fully  apprised  of  the  nature  of 
the  interest  in  the  land,  which  was  sold  by  the  one  and  purchased 
by  the  other,  fix  on  its  value.  It  never  entered  into  their  minds 
that  the  sum  of  $10,000,  agreed  to  be  given,  and  to  be  received,  was 
the  value  of  the  land  if  the  remainder  had  taken  effect  in  posses- 
sion ;  in  other  words,  if  the  life  estate  had  terminated.  No  donbt, 
if  the  purchase  money  was  not  to  bear  interest,  a  sum  equal  to  tho 
interest,  when  the  payments  became  due,  would  have  been  added  to 
the  price  agreed  on.  But,  no  objection  against  interest  being  paid, 
arises  from  the  contracts  themselves;  that  it  ought  not  to  be  paid, 
is  insisted  on  by  the  complainants,  inasmuch  as  the  defendant,  on 
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accooDt  of  the  outstanding  legacies,  was  never  able  to  comply  with 
his  part  of  the  contract. 

This  leads  to  an  inquiry  into  the  true  construction  of  that  contract. 
It  is  contended,  on  the  part  of  Dorsey,  that  it  was  incumbent  on 
dmitb,  before  he  could  equitably  claim  the  purchase  money,  to  take 
ap  the  legacies,  or  obtain  a  release  from  the  legatees  to  free  the  land 
from  its  responsibility.  Smith  in  his  answer,  expressly  states,  that 
those  legacies  had  for  some  time  been  an  obstacle  to  a  contract  be- 
tween them,  and  that  he  agreed  to  take  so  small  a  sum  as  $10,000 
for  his  interest,  on  the  *  ground  that  he  might  have  the  use  q.q 
of  the  money  some  considerable  time  before  he  could  be  called  ^^^ 
onto  pay  them;  that  he  was  always  willing  to  indemnify  Dorsey^ 
aod  would  have  done  so,  but  that  he  insisted,  after  the  contracts 
were  made,  and  before  he  would  pay,  on  the  previous  removal  or 
raising  of  the  legacies,  which  was  contrary  to  the  previous  under* 
atanding  of  the  parties. 

By  the  original  agreement,  not  one  word  is  mentioned  respecting 
the  legacies.  The  910,000  were  to  be  paid  in  three  equal  payments, 
and  although  92,606.66,  a  part  thereof,  were  not  to  bear  interest,  yet, 
in  order  to  make  the  payments  equal,  the  contract  appears  to  require 
that  one-third  part  of  that  sum  should  have  been  included  in  each 
payment,  and  not  to  be  retained  for  the  last.  A  different  interpre- 
tation would  make  the  payments  unequal,  contrary  to  the  express 
fltipukition  of  the  instrument.  As  the  legacies  were  known  to  be  a 
charge  on  the  land,  Dorsey  would  have  been  bound  to  pay  them 
when  they  became  due,  or  rather,  the  land  in  his  hands,  or  of  those 
claiming  under  him,  must  have  been  responsible — the  $10,000  would 
have  been  the  price  for  the  remainder  cum  onere.  If  it  had  been  the 
intention  of  the  parties  that  the  legacies  should  be  removed  before 
the  payment  of  the  whole  or  any  part  of  the  purchase  money,  it 
might  easily  have  been  so  expressed ;  but  so  far  from  stating  with 
precision  how  far  the  payments  were  to  be  influenced  by  them,  not 
one  word  is  said  on  the  subject.  It  may  have  happened  from  their 
having  before  been  an  obstacle  to  an  agreement  being  closed. 

There  is  very  little  probability  that  any  expectation  was  enter- 
tained that  the  legacies  would  become  due  before  the  purchase 
money  for  the  remainder;  but  the  contract  expressly  points  out  the 
respective  periods  of  payments.  Except  for  what  is  termed  by  the 
parties  the  "rider,"  no  doubt  could  exist  on  the  subject.  The  first 
subject  of  difference  between  the  parties  was  not  the  legacies,  but 
the  12.666.66,  whether  that  sum  should  be  equally  paid,  as  the  instal- 
ments became  due,  or  resei-ved  to  the  last. 

To  remove  the  necessary  inference  that  the  remainder  in  the  land 
was  purchased  subject  to  the  legacies,  the  endorsement  signed  by 
the  parties  is  attached  to  the  written  agreement — "It  •is  q-^ 
understood  that  the  legacies  charged  by  the  will  of  Henry  A.  •*^'* 
Smith  to  be  paid  out  of  his  real  estate,  are  not  to  be  satisfied  by  C. 
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Dorsey,  but  that  the  land  is  to  be  exonerated  by  Charles  S.  Smith 
from  the  payment  thereof."    It  does  not  appear  to  me  that  this  en- 
dorsement to  the  original  agreement  demanded  that  the  legacies 
shoald  be  taken  up  before  the  purchase  money  for  the  remainder 
was  paid.    It  was  not  in  the  power  of  Smith  to  compel  the  legatees 
to  release  them,  or  to  part  with  them,  nor  until  they  were  discharged 
was  it  in  his  power  to  clear  the  land  from  being  charged  with  the 
payment,  and  of  course  it  was  not  in  his  power  to  exonerate  the 
land  he  bad  sold  '*  from  the  payment  thereof."    But  it  may  have 
been  in  his  power  eftectually  to  free  Dorsey  from  any  real  danger  of 
being  forced  to  pay  them.     If  Smith  had  insisted  on  the  payment  of 
the  whole  purchase  money,  without  first  giving  an  adequate  indem- 
nity, the  sufficiency  whereof  this  tribunal  might  have  been  resorted 
to  to  determine,  he  would  have  been  restrained  from  enforc^g  the 
payment.    If  Dorsey  had  paid  the  second  instalment,  and  refused 
to  pay  the  third,  insisting  on  his  right  to  retain  at  least  as  much  of 
that  payment  as  would  be  sufficient  to  meet  the  legacies,  he  would 
have  been  protected  by  this  Ooui-t ;  and  unless  full  and  complete  in- 
demnity was  offered,  Dorsey  would  have  been  suffered  to  retain  the 
$2,666.66,  paying  the  interest,  or  to  bring  that  sum  into  Court  to  be 
invested — the  interest  for  the  use  of  Smith — the  principal  to  be  paid 
to  the  legatees  when  due.    This  course  would  have  done  complete 
justice  to  the  parties,  and  carried  fully  into  execution  their  engage- 
ments.   The  legacies,  therefore,  in  my  opinion,  do  not  deprive  Smith 
of  his  title  to  the  interest. 

In  respect  to  the  allegations  in  the  bill  of  Smith's  refusing  to  re- 
ceive bank  notes,  doubting  their  solvency,  and  creating  an  impres- 
sion in  the  mind  of  Dorsey  of  Smith's  intention  to  wait  until  the 
money  could  be  raised  by  crops — again  expressing  a  willingness  to 
receive  bank  paper,  which  was  procured  at  great  inconvenience  and 
loss,  it  might  'suffice  to  observe,  that  most  of  those  allegations  are 
denied  in  the  answer;  and  that  there  is  no  proof  that  Dorsey  ever 
procured  or  tendered  the  notes.  But  if  he  had  obtained  the  notes, 
and  retained  them  by  him'  ready  at  all  times  to  pay  on  the  removal 
of  the  legacies,  or  if  he  had  •  obtained  specie  in  sufficient 
"^^  abundance,  and  retained  it  unemployed,  yet  unless  he  gave 
notice  to  Smith  of  having  the  money,  and  that  it  was  ready  for  him, 
and  as  to  Dorsey  remained  unemployed,  it  would  not  free  him  from 
interest. 

In  the  case  of  Powell  vs.  Martyr,  8  Ves.  146,  the  defendant  pnr- 
<;hased  at  auction — deposited  part  of  the  purchase  money— the 
balance  to  be  paid  at  a  future  date ;  where  the  purchaser  was  to 
receive  the  rents  and  profits.  Objections  arose  as  to  the  title,  when 
a  long  correspondence  took  place,  and  after  considerable  delay  the 
objections  were  removed.  During  the  time  of  doubt  respecting  the 
title,  the  money  was  deposited  with  the  vendee's  solicitor  for  the 
purpose  of  being  paid  when  the  objections  were  removed;  and  yet 
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he  had  to  pay  interest;  for  according  to  the  book,  <Mt  does  not 
Mow  that  the  mere  circninstance  that  the  vendor  was  not  ready  to 
complete  the  title  at  the  day  will  vary  the  rule.  The  purchaser  must 
state  something  more  than  mere  delay,  viz.  that  he  has  not  had  the 
benefit  of  his  monev ;  and  in  some  wav  the  vendor  must  have  notice 
that  the  vendee  has  placed  himself  in  that  situation."  In  Childa  vs. 
Lord  AbingdoUy  1  Ves.  Jr.  94,  the  interest  purchased  was  a  reversion 
upon  an  estate  for  lives.  One  life  only  was  remaining  when  the  appli- 
cation was  made  to  complete  the  purchase.  Erskine,  Chancellor — 
"He  most  pay  interest.  A  man  cannot  purchase  a  dry  reversion, 
and  then  lie  by  for  years  and  expect  to  pay  no  more  for  it  then, 
than  if  he  had  completed  it  immediately."  No  case,  it  is  believed, 
can  be  produced  where  the  parties,  perfectly  apprised  of  the  nature 
of  the  interest  sold,  (whether  it  was  such  as  became  or  might  be- 
come immediately  productive  to  the  vendee,  or  was  what  is  termed 
a  <lry  reversion,  and  therefore  supposed  unproductive,)  stipulated 
to  pay  interest,  has  the  interest  been  refused.  In  the  present  case 
no  rational  doubt  can  arise,  but  that  the  nature  of  the  estate  sold 
was  perfectly  understood ;  and  the  contract,  in  respect  to  interest, 
speaks  for  itself.  My  opinion  is,  therefore,  that  the  vendee  is  to  be 
charged  with  interest  on  all  the  purchase  money,  except  on  $2,666.6t>, 
from  the  date  of  the  original  contract,  to  wit,  the  12th  of  March,  1814 ; 
00  one-third  of  that  sum  from  the  25th  of  December  following;  on 
one  other  third  from  •  the  25th  of  December,  1816,  and  on  the  qc  a 
remaining  third  from  the  25th  of  December,  1816.  *•** 

hi  respect  to  the  second  question.  Is  credit  to  be  allowed  for  the 
legacy  purchased,  and  for  what  amount! 

It  is  not  very  evident  how  much  was  paid  for  the  legacy  purchased 
byDorseyfrom  James  Wheatly,  who  is  admitted  to  be  entitled  to 
one  the  legacies  charged  on  the  land. 

By  the  rider,  or  endorsement  on  the  original  agreement,  the  ^Mega- 
cies  are  not  to  be  satisfied  by  Dorsey."  If,  therefore,  he  has  under- 
taken to  satisfy  them,  or  purchase  them,  as  between  him  and  Smithy 
he  is  only  entitled  to  their  worth  at  the  time  of  purchase,  and 
not  to  their  worth  when  they  take  effect  in  possession. 

According  to  calculations  by  which  the  extent  of  a  widow's  dower 
in  land  when  converted  into  money,  and  by  which  legacies  directed 
to  be  paid  after  a  life  estate,  are  regulated,  the  legacy  purchased  by 
Dorsey  was  only  worth  ¥560.22 ;  indeed,  by  the  English  rule,  only 
1349.06.  But  as  that  rule  is  founded  on  compound  interest,  on  the 
principle  that  the  interest  should  (as  there  it  may,)  be  immediately 
invested,  although  we  adopt  the  time  at  which  it  is  most  probable 
the  right  to  receive  the  legacy  will  arrive,  yet  its  value  is  not  come 
At  by  compound,  but  simple  interest ;  and  by  that  rule  Dorsey  can 
only  claim,  in  addition  to  the  two  payments,  the  sum  of  $560.22, 
s^ccording  to  the  auditor's  statement  in  account  Ko.  6.  And  the 
sum  dne,  according  to  the  statement  of  the  auditor  by  an  additional 
17  7  H.  &  J. 
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account  made  in  pursuance  of  this  decree,  amounts,  on  the  17th  of 
February,  1817,  (the  time  when  the  auditor's  first  statements  were 
made,)  to  the  sum  of  $5,867,25,  including  interest  to  the  day. 

In  directing  the  principles  by  which  the  sum  justly  and  bona  fide 
due  is  come  at,  no  regard  is  had  to  the  manner  of  discharging  the 
first  instalment;  for  as  the  judgments,  including  interest  and  costs, 
excluding  the  two  payments,  the  benefit  of  which  is  obtained  by  the 
authority  of  the  Court  to  the  extent  of  those  payments,  and  for  the 
value  of  the  legacy,  relief  is  obtained  here;  but  those  who  a^ 
equity  must  do  equity,  and  therefore  the  only  relief  which  can  be 
^  obtained  against  the  amount  of  the  *  judgments,  is  to  get  free 
•'^  •    from  their  efiects  by  the  payment  of  the  sum  justly  due. 

The  last  point  is  the  costs.  Considering  the  difiiculties  arising  in 
the  cause,  and  the  want  of  an  early  oifer  on  the  part  of  Smith  to 
give  complete  indemnity  as  far  as  practicable,  and  the  persevering 
demands  on  the  part  of  Dorsey  for  the  entire  removal  of  the  lega> 
cies,  which  the  contracts  did  not  warrant,  and  his  refusal  even  to 
pay  the  second  instalment,  it  is  not  thought  correct  to  charge  eith^ 
party  with  the  whole  costs,  more  especially  as  Dorsey  will  obtaiu 
credit  for  the  9300  and  $900,  which  do  not  appear  credited  on  the 
judgments,  although  it  seems  evident  no  intention  existed  to  deuj 
them ;  but  not  having  been  credited,  executions  might  have  issued 
for  the  full  amount  of  the  judgment. — Decree<l,  that  unless  the  com- 
plainants  shall,  on  or  before  the  13th  of  May  next,  pay  to  the  defend- 
ant the  aforesaid  sum  of  95,867.25,  with  interest  on  the  sum  of 
95,831.39,  a  part  thereof,  from  the  17th  of  February,  1817,  until  paid, 
or  bring  the  same  into  this  Court  to  be  paid  to  the  defendant,  that 
the  injunctions  heretofore  issued  in  this  cause  be  and  the  same,  from 
and  after  the  said  13th  of  May,  are  hereby  dissolved:  Provided 
nevertheless,  that  no  more  be  levied  under  executions  on  the  said 
judgments  than  the  said  sum  of  95,867.25,  with  intei^est  on  the  sam 
of  95,831.39,  a  pait  thereof,  from  the  17th  of  February,  1817.— Decreed 
also,  that  each  party  in  this  Court  bear  his  own  costs.  From  this 
decree  the  complainants  appealed  to  this  Court;  and  pending  the 
appeal  Chapman^s  death  was  suggested. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eakle,  Maetikt, 
and  Archer,  JJ. 

C.  Dorseyj  the  appellant,  in  proper  person,  contended,  1.  That  by 
the  decree  of  the  Chancellor  Smith  was  not  bound,  from  ^he  pit)of 
in  the  cause,  to  exonerate  the  laud  from  the  liability  imposed  on  him 
to  pay  the  legacies,  before  he  was  entitled  to  call  on  Dorsey  for  the 
payment  of  the  full  amount  of  the  purchase  money. 

2.  That  the  said  decree  alleges,  that  the  complainant,  by  his  bill, 

sought  relief  for  a  credit  of  9900  on  the  judgments,  which  was  not 

credited  thereon,  when  in  fact  no  such  credit  was  asked  •  for, 

^^^   the  same  being  credited  on  the  judgments,  and  so  stated  in 

the  defendant's  answer. 
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3.  That  the  said  decree  alleges,  that  the  complainant  asked  relief, 
by  being  credited  with  interest  from  the  time  when  the  defendant 
declined  receiving  the  bank  notes,  when  in  fact  no  such  relief  is  asked 
for  by  the  bill. 

4.  That  the  said  decree  alleges,  that  since  filing  of  the  said  bill, 
Smith  has  procured  the  release  of  one  of  the  legacies,  when  in  truth 
there  is  no  proof  of  such  fact.  [The  release  here  referred  to  is  as  follows : 
*^  Washington,  Kentucky,  7th  of  April,  1821.  I  do  hereby  acknow- 
tedge  to  have  received  of  Charles  S.  Smith  the  sum  of  live  hundred 
ponnds,  (Maryland  Currency,)  in  full  for  a  legacy  devised  to  me  by 
my  late  brother  Henry  Arundel  Smith  of  Charles  County,  Maryland ; 
aod  I  do  hereby  release  and  discharge  the  said  Charles  S.  Smith, 
and  the  estate  upon  which  the  said  legacy  is  charged,  from  all  future 
liability  therefor.  Witness  my  hand  seal. 

Mabgabet  Smith,  [Seal.] 

Witness  present,  John  ChambersJ*^ 

Under  a  commission  issued  to  the  District  of  Columbia  to  take 
testimony  in  this  cause,  the  hand- writing  of  John  Chambers  of  the 
Town  of  Washington,  in  the  State  of  Kentucky,  the  above  subscrib- 
ing witness,  was  proved.  There  was  also  proof  by  another  witness 
that  he  knows  the  hand-writing  of  Margaret  Smith  above  mentioned, 
the  sister  of  Charles  S.  Smith,  from  frequently  corresponding  with 
her,  in  the  course  of  which  con*espondence  he  had  received  letters  with 
ber  name  signed  to  them,  which  from  a  subsequent  course  of  corres- 
pondence he  ascertained  certainly  to  be  her  hand-writing;  and  he 
had  been  long  and  intimately  acquainted  with  her.  and  that  he 
believed  the  signature,  Margaret  Smith,  to  the  above  paper,  to  be 
her  hand- writing;  and  he  did  not  believe  he  could  be  mistaken  about 
the  signature.] 

5.  That  by  the  said  decree  a  credit  is  allowed  to  the  complainant 
for  the  sum  of  $560.22,  for  his  interest  in  the  legacy  purchased  by 
him  of  Wheatly,  when  a  larger  sum  ought  to  have  been  allowed. 

6.  That  by  the  said  decree  no  interest  is  allowed  to  the  q--^ 
*  complainant,  from  the  time  when  the  complainant  requested  *'5ll 
Smith  to  convey  his  title  to  the  land,  and  offered  to  pay  him  therefor, 
and  to  pay  him  for  the  legacies,  wheu  he  procured  a  release,  and 
when  he  refused  to  do  so. 

7.  That  the  said  decree  allows  interest  on  one-third  of  the  sum 
•2,666§  from  the  25th  of  December,  1814,  one  other  third  from  the 
25th  of  December,  1815,  and  one  other  third  from  25th  of  Decem- 
ber, 181G,  when  no  interest  ought  to  have  been  allowed. 

8.  That  the  said  decree  decrees  the  sum  due  to  the  complainant 
on  17th  of  February,  1817,  to  be  the  sum  of  $5,867.25. 

9.  That  the  said  decree  does  not  decree  that  u()on  the  payment  of 
the  purchase  mone;;.  Smith  shall  convey  the  land  bought,  to  Dorsey. 

10.  That  the  said  decree  decrees  that  the  injunction  ma}'  be  dis- 
solved, and  that  execution  may  issue  on  the  judgments,  without 
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decreeing  that  the  defendant  shall  indemnify  the  complainant  against 
the  liability  of  the  land  for  the  legacy  of  Mrs.  Smith. 

11.  That  the  said  decree  allows  interest  on  the  amonnt  of  the 
legacies,  when  none  ought  to  have  been  allowed. 

12.  That  the  said  decree  decrees  that  each  party  shall  pay  his 
own  costs,  by  him  incurred. 

On  the  first  point  he  insisted,  that  no  parol  evidence  can  be  ad- 
mitted to  vary  a  written  contract.  Pow,  on  Cont,  430;  Rob.  an 
Frauds^  10,  13;  King  vs.  Baldwin^  2  Johns.  Chan.  557;  Jones  vs. 
Sluhyj  5H.dtJ.  380. 

The  defendant's  answer  is  not  evidence  in  his  own  favor.  PeakePs 
Evid.  56;  Paynes  vs.  Coles^  1  Munf.  373,  379;  Lady  Ormond  vs. 
Hutchinson^  13  Ves.  51,  53 ;  Jones  vs.  Sltibyj  5  H.  dt  J.  380 ;  Hart  vs. 
Ten  Eyck,  2  Johns.  Chan.  62. 

On  the  fourth  point.  The  release  of  the  legacy  was  witnessed  by 
Chambera,  and  he  was  not  produced  to  prove  it;  but  secondary  evi- 
dence only  was  offered,  viz.  proof  of  the  hand- writing  of  the  witness 
and  the  releasor,  without  sufficiently  accounting  for  the  non-produc- 
tion of  the  attesting  witness.  Prince  vs.  Blackburn^  2  East,  250; 
Barnes  ys.  Trompowslcy^  7  T.  B.  261. 

^  ^  *  On  the  sixth  point.  If  the  money  was  withheld,  then 
SOU  interest  is  to  be  paid.  When  had  the  appellee  a  right  to  caO 
for  his  money!  It  may  be  answered — When  he  gave  an  equivalent 
for  it.  What  was  that  equivalent?  A  deed  for  the  land,  and  a 
release  from  the  legatees.  Until  he  did  so,  he  had  no  right  to 
demand  either  the  money  or  interest.  The  deed  and  release,  and 
payment  of  the  money,  were  concurrent  acts  to  be  performed  at  the 
same  time.  When  the  appellee  brought  his  suit  on  the  bond,  he 
had  no  right  to  demand  payment.  He  had  no  right  to  demand  inte- 
rest except  for  three  years  if  he  had  complied  in  time.  After  he 
refused  to  comply,  he  had  no  right  to  require  interest.  Befnsing  to 
comply  wit^  a  contract  is  a  fraud;  and  a  new  contract  sprung  op 
after  that  refusal.  Hoare  vs.  AUen^  2  DaU.  Rep.  102,  {note.)  Interest 
upon  a  specialty  may,  under  certain  circumstances,  be  taken  away 
in  equity.  Ha/ynes  vs.  Harrison^  1  Cos.  in  Chan.  106.  A  vendor  has 
no  right  to  call  for  his  money  until  he  has  tendered  a  conveyance  to 
the  vendee  for  the  land  sold.  1  Madd.  Chan.  350 ;  Grantland  vs. 
Wight,  2  Mnnf.  186 ;  Blotint  vs.  Blount,  3  Atk.  636 ;  Waintmght  vs. 
Read  et  al.  1  Desauss.  586. 

The  appellee  had  no  right  to  receive  payment  until  he  removed 
the  incumbrance,  which  he  had  contracted  to  do.  Sugden,  312.  In 
Child  vs.  Lord  Abingdon,  1  Ves.  Jr.  94,  •  also  referred  to  by  the 
*'*^  Chancellor,  there  was  a  solemn  contract  to  pay  interest  by  a 
third  person,  not  by  the  tenant  for  life,  who  was  the  purchaser.  In 
Ex  parte  Manning,  2  P.  Wms.  410,  the  wearing  out  of  the  life  was 
equivalent  to  profits.  So  also  in  Davy  vs.  Barber,  2  Atk.  489.  Bat 
in  Blount  vs.  Blount,  3  Atk.  636,  the  doctrine  in  the  two  last  cases 
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is  exploded.  Orowsoek  vs.  Smithy  3  Anstr,  877,  cited  in  Su^jden^  323; 
Maynard^s  Ca»e,  2  Freeman^  2,  cited  in  Stigden^  312. 

On  the  seventh  and  eighth  points.  The  Ohancellor  has  opened 
the  whole  contract — ^the  defeasance,  the  first  payment,  and  the  judg- 
ment at  law,  without  being  asked  to  do  so  by  the  appellee's  answer, 
and  without  any  error  being  alleged  either  in  the  defeasance  or  the 
judgment.  He  has  done  that  which  was  not  required  by  either 
party. 

On  the  ninth  point.  The  decree  does  not  direct  that  on  payment 
of  the  purchase  money,  the  appellee  shall  convey  the  land  to  the 
appellant.     Grantland  vs.  Wight^  2  Munf.  179. 

E.Johmanj  for  the  appellee.  On  the  fourth  point,  he  insisted 
that  the  proof  of  the  release  of  the  legacy  was  sufficient.  If  the 
sabscribing  witness  is  out  of  the  jurisdiction  of  the  Court,  his  hand- 
writing may  be  proved.  That  that  is  the  rule  in  England,  and  is 
the  rale  here.  1  Starkie^a  Evid.  338;  Fox  vs.  Reil^  3  Johns.  477; 
Sluby  vs.  Champlinj  4  Johns.  461. 

•  On  the  twelfth  point.  If  the  decree  in  other  respects  is  q^^^ 
right,  then  it  is  correct  as  to  the  costs.  West  vs.  Biscoe,  6  •'"'^ 
Jff.  <fc-  J.  460 ;  Olenn  vs.  Fisher^  6  Johns,  Chan.  33. 

On  the  sixth  point.  There  is  nothing  in  the  contract  which  binds 
the  appellee  to  clear  the  incumbrance  on  the  land  at  the  end  of  three 
years.  As  the  appellant  neglected  to  pay  the  last  instalment  in 
December,  1816,  interest  was  then  to  be  charged  on  the  whole  sum 
doe.  The  appellant,  being  tenant  of  the  fee  under  his  purchase,  he 
ODuld  cultivate  the  land  with  more  advantage  than  he  could  do  as 
tenant  for  the  life  of  Mrs.  Dorsey.  Powell  vs.  Martyr,  8  Ves.  146 ; 
Eudyer  vs.  Cocker,  12  Ves,  25.  When  the  land  was  sold  to  the 
appellant  it  was  worth  ¥10,000;  and  if  so  it  is  now  worth  at  least 
120,000 — the  life  estate  being  supposed  to  be  nearly  expended.  To 
compensate  the  appellee  interest  should  be  paid  on  the  purchase 
money.  Ex  parte  Manning,  2  P.  Wms,  410;  Siidg.  326,  320;  and 
Bughes  vs.  Kearney,  1  Sch,  &  Lef,  132,  134. 

Magruder  and  2'aney,  in  reply. 


Abgheb,  J.  delivered  the  opinion  of  the  Court.  There  appear  to 
be  two  principal  questions  presented  in  this  cause,  for  the  considera- 
tion of  the  Court. 

First.  Ought  the  appellant,  Dorsey,  to  be  charged  with  interest, 
&om  what  time,  and  on  what  portion  of  the  purchase  money! 

Second.  For  what  sum  ought  Dorsey  to  be  credited  on  account  of 
the  legacy  purchased  by  him  ! 

The  determination  of  the  first  question  will  depend  upon  the  con- 
struction which  shall  be  given  to  the  contract  between  the  parties. 
When  the  appellant  purchased  the  remainder  upon  the  death  of  his 
wife,  Smith  stipulated  that  he  would  exonerate  the  lands  so  pur- 
chased from  the  payment  of  the  legacies  charged  upon  it.    We 
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caunot  coDcar  with  the  Ghancelloil  in  the  belief,  that  by  this  Smith 
^  ^  only  agreed  to  indemnify  •  Dorsey  against  the  payment  of 
•'"•'  the  legacies,  but  we  consider  it  an  undertaking  to  free  the 
lands  sold  from  all  liability  to  pay  them.  The  lands  were  charged 
with  these  legacies,  and  it  was  the  object  of  the  parties  that  the 
title  to  Dorsey  should  pass  unincumbered  by  them.  There  is  no 
impossibility  in  this  covenant,  as  events  have  proven ;  it  was  one,  to 
be  sure,  which  might  be  somewhat  difficult  in  its  execution,  but  the 
legal  obligation  of  the  party  must  not  on  this  account  be  changed. 
It  is  his  agreement  which  has  be«u  voluntarily  entered  into,  and  the 
other  party  had  a  right  to  its  performance  before  he  could  in  equity 
be  called  on  to  pay  the  whole  purchase  money.  The  first  instalment 
due  by  Dorsey  on  the  original  contract  for  the  sale  of  the  lands  was 
paid,  and  before  the  second  instalment  became  due  Dorsey  entered 
into  a  bond,  conditioned  for  the  payment  to  Smith  of  the  residue  of 
the  purchase  money,  as  follows:  $3,333^,  with  interest  from  the  13th 
of  March,  1814,  on  or  before  the  2oth  of  December,  1815,  and  the 
sum  of  $3,333^,  with  interest  on  $666|,  from  the  day  of  sale,  on  the 
25th  of  December,  1816.  Thus  by  this  contract  there  seems  to  have 
been  a  partial  modification  of  the  original  agreement  as  to  the  pay- 
ments, and  being  the  last  stipulation  must  be  considered  as  binding 
on  the  parties. 

By  a  fair  construction  of  these  agreements,  although  Dorsey  had 
agreed  to  pay  the  whole  of  the  purchase  money  by  the  25th  of 
December,  1816,  and  Smith  had  stipulated  generally  that  the  land 
should  be  exonerated  from  the  payment  of  the  legacies,  without 
having  named  any  definite  time,  we  consider  that  he  was  bound  to 
have  complied  with  his  contract  on  the  day  at  which  the  last  instal- 
ment became  payable.  But  Smith  had,  unquestionably,  the  whole 
time  until  that  period  to  comply  with  his  part  of  the  agreement, 
and  could  not,  until  then,  be  considered  in  default.  Dorsey's  second 
instalment,  with  interest  thereon,  became  due  a  year  before,  accord- 
ing to  this  construction  of  the  agreement,  Smith  could  be  called  on 
to  ijomply  on  his  part.  He  never  could  have  looked  to  the  exonersr 
tion  of  the  land  as  a  condition  upon  which  that  instalment  was  to 
be  paid.  He  should  have  paid  it  when  it  became  due,  and  his 
liability  to  pay  interest  thereon  is  not  in  the  least  changed  by  any 
of  the  subsequent  events.  He  had  expressly  agreed  to  pay 
•*""*  •  interest  on  that  sum  from  the  date  of  the  purchase;  and 
the  same  remark  may  be  made  with  regard  to  a  part  of  the  third 
instalment,  to  wit,  the  sum  of  $606§.  On  this  hei  had  expressly 
stipulated  to  pay  interest.  Could  he,  on  any  principles  of  equity, 
claim  to  be  relieved  from  this  express  agreement!  Has  he  tendered 
the  money;  has  he  been  ready  ever  since  to  pay  it!  There  is  do 
evidence  of  this  kind.  To  have  placed  himself  in  a  situation  to  be 
relieved  against  the  payment  of  interest  on  this  sum,  he  should  not 
only  have  professed  a  willingness  to  haye  paid,  but  he  should  have 
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tendered  the  amoant,  which  he  has  not  done.  We  therefore  think, 
that  the  appellant  should  pay  interest  on  the  second  instalment,  and 
on  t€66J,  of  the  third  instalment.  Bnt  as  regards  the  residae  of 
the  third  instalment,  to  wit,  the  sum  of  $2,666§,  it  is  to  be  observed, 
that  there  is  not  only  no  express  promise  to  pay  interest,  but  there 
is,  by  the  terms  of  the  contract,  »n  entire  exemption  from  payment 
of  interest.  That  sum  was  to  be  paid  on  the  26th  of  December, 
1816,  without  interest ;  but  Smith  having  put  a  different  construc- 
tion on  the  agreement,  positively  refused  to  exonerate  the  lands 
from  the  payment  of  the  legacies.  Dorsey  was  then  justified  in 
withholding  from  him  payment  of  this  snm;  and  according  to  the 
spirit  of  the  original  agreement,  ought  not,  after  such  default,  and 
ontil  compliance,  be  compelled  to  pay  interest  on  that  sum.  There 
is  no  principle  of  law  which  would,  in  snch  a  case,  entitle  the  vendor 
to  the  payment  of  interest.  Had  Dorsey  been  in  possession  of  the 
lands  in  virtne  of  the  purchase,  or  in  the  perception  of  the  rents 
and  profits,  in  equity  he  would  have  been  compellable  to  pay  inte- 
rest, because  snch  advantages  would  have  been  considered  as  equiva- 
lent to  interest.  Bnt  he  had  not  possession  by  the  contract.  The 
tenant  for  life  was  in  possession,  and  enjoying,  in  virtue  of  such  life 
estate,  the  rents  and  profits.  He  was  the  purchaser  of  a  diy  re- 
mainder. Bat  it  is  contended  that  the  wearing  out  of  the  life 
estate  is  equivalent  to  taking  the  profits.  And  this  it  is  true,  is  the 
general  position  laid  down  in  Sugden^  323;  and  the  cases  oi  Ex  parte 
Manning^  2  P.  WiUiams^  410,  and  Child  vs.  Lord  Abingdon,  1  Ves,  Jr. 
IM,  are  cited  in  support  of  the  position.  The  case  of  Ex  parte  Man- 
ning came  in  review  before  Lord  Hardwicke,  in  the  case  of  Blount 
•  vs.  Blotmtf  3  Atk.  636,  who  remarked  that  he  never  knew  q^« 
"the  Conrt  take  into  considemtion,  as  a  reason  for  the  pur-  ^^^ 
chaser  paying  interest,  the  wearing  out  of  lives."  This  doctrine  of 
Lord  Hardwicke  is  sanctioned  in  the  case  of  Orowsock  vs.  Smithy  2 
Ansiruiherj  877.  The  falling  in  of  lives  may  be  considered  as  equiva- 
lent to  the  rents  and  profits.  Davy  vs.  Barber,  2  Atk.  489 ;  Bfotmt 
vs.  BlounU  3  Atk.  636.  And  in  the  case  Ex  parte  Manning  a  life  had 
^Uen  in  between  the  date  of  the  purchase,  and  the  application  to 
complete  the  purchase;  and  besides,  in  that  case  the  purchaser, 
&om  the  date  of  the  confirmation  of  the  report  of  sale,  was  con- 
sidered as  entitled  to  the  estate,  and  no  obstacles  were  presented,  or 
coold  be  presented,  to  a  completion  of  the  title ;  but  here  the  incum- 
brances stipulated  to  be  released  were  still  hanging  over  the  pur- 
chased estate,  with  refusal  on  the  part  of  the  vendor  to  release 
them.  In  the  case  of  Child  vs.  Lord  Abingdon^  there  was  a  decree 
for  the  payment  of  interest.  The  Lord  Chancellor  said,  a  man  could 
not  lie  by  for  years,  who  was  the  purchaser  of  a  dry  reveraion,  and 
expect  to  pay  no  more  for  it  than  if  he  had  completed  it  immedi- 
ately. The  decision  in  this  case  is  put  upon  the  ground  of  delay  in 
^be  parcbaser  who  was  waiting  until  the  remaining  life  dropped  in. 
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Besides,  in  this  case,  like  tbe  case  of  Ux  parte  Manning^  the  pur- 
chaser's title  might  be  considered  as  only  reqairing  payment  on  his 
part  to  complete  it.  The  principles  which  mark  the  distinction  be- 
tween the  case  under  consideration,  and  those  above  cited,  are  too 
obvious  to  require  further  comment,  or  more  minute  illustration. 
When^Smith  complied  with  his  contract  in  exonerating  the  land  by 
the  purchase  of  the  last  outstanding  legacy,  he  was  entitled  to 
receive  the  part  of  the  last  instalment,  amounting  to  the  snm  of 
$2,666§,  and  as  it  was  not  then  paid,  he  was  entitled  to  interest 
thereon  from  that  period.  This  legacy  was  purchased  by  the  appel- 
lee on  the  7th  of  April,  1821,  from  which  day  he  should  have  inte- 
rest on  that  sum. 

We  consider  the  release  executed  by  Margaret  Smith  valid  for 
the  purpose  for  which  it  was  intended,  and  that  the  proof  of  its 
execution  is  sufiBcient.  Where  an  iustrumentary  witness  resides  oat 
of  the  jurisdiction  of  the  Court,  so  as  not  to  be  amenable  to  its 
^g^g^  process,  or  cannot  be  found  after  strict  and  diligent  •  inquiry, 
^^^  the  proof  of  the  hand- writing  of  such  witness  is  evidence  of 
every  thing  on  the  face  of  the  instrument.  The  sealing  and  delivery 
will  be  presumed.  Vide  1  Phil.  Evid.  419,  (362,)  and  the  cases  there 
cited. 

The  consideration  of  the  sum  which  should  be  allowed  Dorsey  for 
the  legacy  purchased  by  him,  involves  a  question  which  has  not 
been  adjudicated  by  this  tribunal.  Should  he  be  allowed  what  be 
proves  he  has  paid  for  it!  We  think  not.  By  the  (contract  he  wad 
not  to  pay  the  legacies;  it  was  Smith's  business  to  disencumber  tbe 
land.  And,  if  he  is  made  to  suffer  by  the  purchase,  he  has  no  ))er- 
son  to  blame  but  himself.  When  Smith  refused  to  exonerate  tbe 
land  in  violation  of  his  contract,  he  subjected  himself  to  the  legal 
consequences  of  such  an  act;  but  it  would  be  a  most  inequitoble 
consequence  of  such  refusal  to  say  that  Dorsey  was  thereby  consti- 
tuted his  agent,  with  unrestricted  ]X)wers  to  make  the  purchase; 
such  a  result  would  have  placed  him  at  Dorsey's  mercy.  But  equity 
demands,  that  having  purchased  the  legacy  he  should  be  entitled  to 
a  credit,  as  against  Smith,  for  the  legacy,  at  its  fair  value,  from  the 
date  of  the  purchase,  (17  Feb.  1817.) 

By  what  rule  is  its  value  to  be  estimated!  The  Chancellor,  in  bis 
decree,  has  adopted  that  value  which  was  ascertained  by  the  auditor 
by  a  reference  to  Doctor  Halley's  table  of  observations,  which  have 
been  used  in  England  for  the  purpose  of  ascertaining  the  value  of 
life  annuities,  and  reversionary  interests.  These  tables  are  framed 
upon  long  and  accurate  observations  on  the  bills  of  mortality  io 
England,  and  in  other  places,  and  may  jiot  be  an  unsafe  guide  for 
the  purpose  in  the  region  or  latitude  for  which  they  were  calculated. 
But  the  probability  of  the  duration  of  human  life,  cannot  be  tbe 
same  in  every  latitude  and  climate.  In  the  one  it  may  be  prolonged 
to  the  greatest  age — in  the  other  abbreviated  to  what,  in  a  more 
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healthfol  region,  would  be  considered  as  bat  a  middle  age ;  and  even^ 
ioileed,  in  the  same  district  of  country  the  chance  lor  the  duration 
of  life  is  by  no  means  the  same.  Thus,  would  tables  suited  for  the 
k)w  lands  of  Louisiana,  furnish  any  index  of  the  duration  of  human 
life  in  the  highlands  of  Maryland  f  And  even  in  our  own  State^ 
oooid  any  dependence  be  placed  in  the  calculation  of  the  value  of 
an  annaity,  or  of  a  reversion  •  expectant  upon  a  life,  which  QA»y 
would  say  that  as  great  a  probability  existed  for  the  duration  ^^^ 
of  haman  life  amid  the  marshes  of  the  Chesapeake  Bay,  as  in  the 
mountains  of  Allegany?  These  observations  will  be  found  to  be 
verified  by  an  examination  of  Dr.  Halley's  tables,  as  suited  to  differ- 
ent parts  of  England,  and  to  places  on  the  continent.  Whether 
these  tables,  upon  which  the  Chancellor's  decree  is  founded,  are 
saitable  to  this  State,  could  only  be  told  by  a  long  series  of  observa- 
tions here,  which  not  having  been  made,  we  conceive  it  would  be 
unsafe  to  adopt  them.  In  ascertaining  the  value  of  this  legacy  at 
the  time  of  its  purchase,  we  apprehend,  there  would  be  a  much 
better  chance  of  justice  being  effected  by  applying  by  analogy  the 
nile  adopted  long  since  in  the  Court  of  Chancery  for  the  purpose 
of  ascertaining  the  allowance  to  a  woman,  in  lieu  of  dower,  in  land 
sold  ander  a  decree  of  that  Court.  Mrs.  Dorse}"*  is  shown  to  have 
been  about  forty  years  of  age  at  the  date  of  the  purchase,  and  the 
calculation  should  be  made  in  conformity  with  the  above  rule.  By 
Buch  calculation  the  legacy  was  worth  the  sum  of  $761.90.  With 
this  value  the  appellant  should  be  credited  on  the  day  of  the  pur- 
chase of  the  legacy.  He  should  also  have  credit  for  the  sum  of 
t300,  paid  on  the  26th  of  February,  1816,  and  the  further  sum  of 
1900  on  the  29th  of  December,  1816. 

We  concur  with  the  Chancellor  in  his  judgment  as  to  the  costs  in- 
curred in  that  Court. 

It  is  our  opinion  the  appellant  should  be  decreed  to  pay  into  the 
OoQit  of  Chancery  the  sum  due  Smith,  on  some  day  to  be  fixed  by 
this  Court,  and  on  failure  to  pay  by  such  day,  that  the  injunction 
ought  to  be  dissolved.  And  it  is  further  our  opinion,  that  the  ap- 
pellee, in  case  the  appellant  should  pay  into  Court  the  sum  ascer- 
tained to  be  due  by  the  day  to  be  appointed,  be  only  permitted  to 
receive  the  same,  upon  his  satisfying  the  Chancellor  that  he  has 
executed,  acknowledged  and  delivered,  to  the  appellant,  Dorsey,  a 
good  and  sufficient  deed  of  conveyance,  passing  all  his  right  to  the 
lands  sold  the  appellant  in  conformity  with  their  contract  dated  the 
I3th  of  March,  1814.  Decreed,  that  the  decree  of  the  Court  of  Chan- 
cery, except  as  to  the  costs  incurred  in  that  Court,  be  reversed,  and 
that  the  appellant  recover  against  the  appellee,  the  costs  by  the  ap- 
pellant expended  in  the  •  prosecution  of  his  appeal  to  and  in  q^^ 
this  Court.  And  this  Court,  proceeding  to  pronounce  such  •'"^ 
decree  as  the  Court  of  Chancery  ought  to  have  pronounced — De- 
creed also,  that  there  shall  be  credited  on  the  judgments  mentioned 
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in  the  proceedings  the  sura  of  $300,  paid  on  the  26th  of  February^ 
1816;  the  sum  of  $900,  on  the  29th  of  December,  1816;  and  of  the 
further  sum  of  J701.90,  paid  on  the  17th  of  February,  1817,  to  James 
Wheatly,  for  his  mother's  legacy.  That  the  sum  of  92,666|f,  being 
part  of  the  last  instalment,  shall  bear  interest  from  the  7th  of  April, 
1821;  and  that  the  claim  of  the  appellee  arising  on  the  said  judg- 
ments be  stated  as  follows : 

Clement  Dorsey  in  account  with  Charles  S.  Smith. 
For  principal  of  second  instalment $3,333  33 

Part  of  third  instalment  • G66  67 

4,000  00 
Interest  thereon  from  tlie  13th  of  March,  1814,  to 

the  29th  of  December,  1816 670  67 

Costs  on  judgments  at  law 35  80 

4,706  53 

1816,  February  26.    Then  paid 300 

December  29.    Then  paid 900 

1,200  00 

3,506  53 
Interest  on  balance  to  the  17th  of  February,  1817,         28  05 


3,534  58 
Then  paid  James  Wheatly 761  90 

2,772  68 

Interest  on  balance  to  the  13th  of  July,  1826 1,664  72 

Amount  of  legacies 2,666  67 

Interest  on  $2,666  67  from  the  7th  of  April,  1821, 
to  the  13th  of  July,  1826 840  67 


$7,846  74 
Decreed  also,  that  unless  the  appellant  shall,  on  or  before  the  Ist 
^^^  of  January  next,  bring  into  the  Court  of  Chancery,  to  be  paid 
'"**'  •  to  the  appellee,  the  said  sum  of  $7,846.74,  with  interest  on 
$5,439.35  part  thereof,  from  this  13th  of  July,  1826,  until  brought 
in,  the  injunctions  heretofore  issued  in  this  cause  be  and  the  same, 
from  and  after  the  said  1st  of  January  next,  shall  be  dissolved ;  Pro- 
vided nevertheless,  that  no  more  be  levied  under  executions  on  the 
said  judgments  at  law,  than  the  sum  of  $5,439.35,  with  interest  od 
$2,772.68,  part  thereof,  from  the  17th  of  February,  1817,  and  with 
interest  on  $2,666.67,  the  residue  thereof,  from  the  7th  of  April,  1821, 
until  paid,  together  with  any  additional  costs  that  may  accrue  on 
any  proceedings  that  may  be  had  on  the  said  judgments.  Decreed 
also,  that  in  case  the  appellant  shall,  by  the  1st  of  January  next, 
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bring  into  the  Court  of  Chancery  the  said  sum  of  $7,846.74,  ^ith 
interest  on  $5,439.35,  part  thereof,  from  this  13th  of  July,  1826,  until 
brought  in,  the  appellee  shall  be  only  permitted  to  receive  the  same 
apoQ  bis  satisfying  the  Chancellor  that  he  has  granted  and  conveyed 
to  the  appellant,  and  his  heirs,  in  fee  simple,  by  a  good  and  sufficient 
deed  of  conveyance,  duly  executed,  acknowledged  and  recorded, 
jkccording  to  law,  passing  all  his  right,  title,  estate  and  interest,  to 
and  in  the  lands  sold  to  the  appellant,  in  conformity  with  their  con- 
tract bearing  date  the  13tb  of  March,  1814.  And  in  case  the  appel- 
lant shall  fail  to  bring  into  the  Court  of  Chancery  by  the  1st  of  Janu- 
ary next,  the  said  sum  of  money,  with  interest  as  aforesaid,  the  in- 
janctions  on  the  judgments  aforesaid  shall  not  be  dissolved,  unless 
the  appellee  shall  satisfy  the  Chancellor  that  he  has,  by  a  good  and 
saffieient  deed  of  conveyance,  duly  executed,  acknowledged  and 
leoorded,  according  to  law,  granted  and  conveyed  the  said  lands  to 
the  appellant,  and  his  heirs,  in  fee  simple,  in  the  manner  before 
stated.  And  decreed  also,  that  the  Chancellor  pass  all  necessary 
orders  and  decrees  for  carrying  this  decree  into  full  and  complete 
effect.  Decree  reversed^  &c. 
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A  landlord  may  distrain  the  goods  of  his  tenant,  fraudulently  and  clandes- 
tinely removed  off  the  demised  premises  to  avoid  his  rent,  under  the 
Stat.  11  G^.  II,  oh.  19,  within  thirty  days  from  the  time  of  removal, 
although  the  lease,  upon  which  the  rent  wcui  due,  may  then  be  deter- 
mined, and  the  tenant  may  not  be  in  possession  of  the  premises,  (a) 

An  avowry,  in  a  case  of  that  kind,  which  only  avers  that  the  goods  were 
fraudulently  and  clandestinely  removed  by  the  tenant,  without  also 
averring  that  they  were  so  removed  with  a  view  to  avoid  the  rent,  is  ren- 
dered good,  if  issue  be  taken  on  the  fact  that  they  were  so  removed  with 
that  intention;  although  it  might,  perhaps,  be  bad  on  demurrer.  (&) 

In  replevin  where  the  defendant  avows  the  taking  for  rent,  the  same  jury 
who  try  the  cause,  may  assess  and  value  the  goods  distrained,  without 
the  avowant  ^8  praying  that  they  should  do  so. 

To  support  an  avowry  for  rent,  it  is  not  necessary  that  it  should  be  averred, 
that  the  avowant 's  interest  in  t|ie  demised  premises  continued  at  the  time 
of  the  distress. 


(o)  Rev.  Code,  Art.  67,  VII,  sec.  20,  provides  that  whenever  property 
^1  he  removed  from  the  rented  premises  within  60  days  prior  or  subsequent 
to  the  time  when  the  rent  has  or  will  become  due,  and  whether  such  removal 
^by  night  or  day,  it  shall  be  lawful  for  the  landlord  to  follow,  seize,  and 
^  such  property,  under  distress  for  the  rent  due,  at  any  time  within 
^  days  after  the  rent  becomes  due;  provided  that  such  property  shall  not 
<|&ve  been  sold  to  a  bona  fide  purchaser  without  notice,  or  taken  in  execu- 
tion.   Cf.  Neal  vs.  CUmtice.  post,  m.  p.  872. 

(b)  See  Rev.  Code,  Art.  64,  sec.  71. 
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Appeal  from  Harford  County  Court.    Replevin  tor  slave8,  &c 
stated  in  the  declaration  to  have  been  taken  by  the  defendant,  (the 
appellee,)  on  the  25th  of  May,  1823,  from  certain  closes  called  Add's 
Dower  and  Osboru's  Lot,  and  from  the  dwelling-house  of  the  plain- 
tiff, (the  appellant.)    The  defendant  avowed  the  taking  the  goods 
and  chattels  mentioned,  in  the  several  places  in  which,  &c.  because 
the  plaintiff  for  a  long  time,  to  wit,  for  the  space  of  two  years  next 
before  and  ending  on  the  1st  of  May,  1823,  and  from  thence  until, 
&c.  held  and  enjoyed  a  certain  dwelling-house  with,  &c.  in  the  town 
of  Belle  Air,  at,  &c.  as  tenant  thereof  to  the  defendant,  by  virtue  of 
a  certain  demise  thereof  to  him  the  plaintiff  theretoforo  made,  at 
the  yearly  rent  of  $150,  payable  annually ;  and  because  the  sum  of 
$300  for  the  rent  aforesaid,  for  the  said  space  of  two  years,  ending 
as  aforesaid  on  the  1st  of  May,  1823,  and  from  thence  until  and  at 
the  time  when,  &c.  was  due  and  in  arrear  from  the  plaintiff  to  the  de- 
fendant^ and  the  defendant  avers,  that  the  plaintiff  on  the  said  1st 
of  May,  1823,  fraudulently  and  clandestinely  removed  the  said  goods 
and  chattels. from  the  said  dwelling-house  to  the  said  places  in  the 
declaration  named ;  and  the  defendant  avers,  that  he  pursued  the 
said  goods  and  chattels  within  thirty  days  after  the  said  removal 
thereof;  and  well  avows  the  taking  thereof  in  the  places  in  the 
declaration  mentioned,  and  justly,  &c.  for  and  in  the  name  of  a  dis- 
Qiy  1    ^^^^  ^or  the  •  said  rent,  so  due  and  in  arrear  to  the  defendant 
•^  ■  *   as  aforesaid ;  and  this  he  is  ready  to  verify :  wherefore  be 
prays  judgment,  &c.     The  plaintiff   pleaded   three  pleas  to  the 
avowry — 1.  That  the  defendant,  for  the  reasons  alleged,  ought  not 
to  avow  ihe  taking  of  the  goods,  &c.  in  the  said  place  where,  &c.  as 
just,  because  the  sum  of  $300,  of  the  rent  aforesaid,  at  the  time 
when,  &c.  was  not  in  arrear  and  unpaid,  &c.    Issue  tendered. 

2.  That  the  defendant,  at  the  said  time  when,  &c.  of  his  own 
wrong  took  the  goods,  &c.  and  unjustly  detained  them,  &c.  until, 
&c.  in  manner  and  form  as  the  plaintiff  had  above  complained  against 
him ;  and  this  the  plaintiff'  is  ready  to  verify,  &c. 

3.  That  the  plaintiff  did  not  fraudulently  or  clandestinely  cany 
off  the  said  goods,  &c.  to  prevent  a  distress,  as  the  defendant  hath 
alleged.  Issue  tendered.  To  the  first  and  third  pleas  the  defend- 
ant joined  in  issue.  To  the  second  plea  he  replied  in  the  language 
of  his  avowry,  and  tendered  an  issde,  which  was  joined  in  by  the 
plaintiff'.  Verdict  for  the  avowant,  and  the  sum  of  $113.75  rent  in 
arrear  found  to  be  due,  and  that  the  goods  and  chattels  were  worth 
$113.75.  Motion  by  the  plaintiff  in  arrest  of  judgment,  for  the  fol- 
lowing reasons — 1.  Because  the  defendant  in  his  avowry  alleges  that 
he  made  the  distress  in  the  avowry  mentioned,  after  the  determinar 
tion  of  the  lease  upon  which  the  rent  became  due,  and  does  not 
allege  that  the  plaintiff  remained  in  possession  of  the  demised  prem- 
ises. 2.  Because  it  is  not  alleged  in  the  avowry  that  the  goods 
therein  mentioned  were  fraudulently  or  clandestinely  removed  to 
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preTent  a  distress.  3.  Because  the  jury,  empanelled  to  try  this 
cause,  have  assessed  and  found  the  value  of  the  distress,  without 
the  fivowant's  having  prayed  that  they  should  do  so.  4.  Because 
it  is  not  alleged  in  the  avowry  that  the  said  goods,  in  the  avowry 
mentioned,  were  taken  during  the  continuance  of  the  avowant's 
title  or  interest  in  the  said  premises  alleged  to  have  been  demised 
to  the  plaintiff. 

Motion  overruled,  and  judgment  rendered  on  the  verdict  for  the 
avowant  for  $113.75,  rent  in  arrear,  with  interest,  &c.  and  costs. 
The  plaintiff  appealed  to  this  Court. 

The  cause  was  argued  before  Buchakan,  C.  J.,  Eable  and 
Dorset,  JJ. 

^^j  for  the  appellant,  referred  to  the  Statutes  11  Geo.  II,  ^^^^ 
ch.  17,  and  8  Ann,  ch.  14,  s.  6;  2  Wheaton^s  Selw.  502;  i  ^'^ 
WkeaUm^s  Selw.  501. 

OUlj  for  the  appellee,  cited  Poole  vs.  Longuevillej  3  Saund.  284, 
{wte  3.)  The  Statute  11  Geo.  U,  ch.  19,  s.  22;  3  Chitty'a  Plead.  531 ; 
The  Statute  17  Charles  II;  2  SelUm^s  Pr.  179, 180;  I  Sellouts  Pr.  498. 

DossEY,  J.  delivered  the  opinion  of  the  Court.  This  Court  con- 
car  in  opinion  with  the  County  Court  in  overruling  the  motion  in 
arrest  of  judgment.  The  distress  was  levied  under  the  Statute  of 
11  Geo.  II,  ch.  19,  which  has  never  received  that  limited  construction 
soDght  to  be  imposed  on  it  by  the  reasqn  first  assigned  as  a  ground  for 
arresting  the  judgment.  Such  a  limitation  would  contravene  the 
express  provision  of  the  statute,  and  almost  entirely  defeat  the 
design  of  its  framers.  According  to  the  finding  of  the  jury,  no  case 
conld  come  more  completely  within  both  its  letter  and  its  spirit,  than 
the  present.  If  the  second  reason  assigned  had  been  presented  to 
the  Court  below  in  the  shape  of  a  demurrer  to  the  defendant's 
avowry,  it  would  have  been  entitled  to  some  consideration;  but 
the  plaintiff  having  waived  that  objection,  and  distinctly  put  in 
issne  the  fact  of  the  goods  having  been  fraudulently  or  clandes- 
tinely removed  to  prevent  a  distress,  and  that  issue  being  found 
against  him,  upon  no  principle  of  pleading,  or  of  common  sense,  can 
thisi  exception  to  the  avowry  warrant  the  arrest  of  the  judgment. 
The  third  and  fourth  grounds  are  equally  untenable,  and  derive  no 
auction  whatever  from  books  of  precedents  of  high  authority. 

Judgment  affirmed. 


270  NEALE  vs.  CLAUTIOE.— 7  H.  &  J. 


Nealb  v8.  Olaittice. — June,  1826. 

A  general  demurrer  to  a  plea  confesses  all  the  facts  which  are  well  pleaded. 

(a) 

A  plea  in  trespass  is  bad  on  demurrer  that  does  not  cover  the  whole  trespass 
laid  in  the  declaration,  although  it  need  not  answer  matter  stated  in 
aggravation  of  damages.  (&) 

In  an  action  of  trespass  for  taking  personal  chattels,  the  declaration  must 
state  them  to  be  the  plaintiff's  at  the  time  of  the  taking,  or  the  omission 
will  be  fatal  even  after  verdict. 

Q^Q    *  In  such  an  action  of  trespass,  where  the  declaration  contained  the 

o7  O  averment  of  property  in  the  plaintiff  at  the  time  of  the  taking,  a 

plea,  justifying  the  taking  as  a  distress  for  rent  due  the  defendant  by  a 
third  person,  and  that  the  chattels  were  on  the  demised  premises  when 
the  rent  accrued,  and  were  fraudulently  removed,  and  afterwards  par- 
sued  and  taken  within  thirty  days,  is  insufficient,  because  it  does  not  denj 
that  they  were,  at  the  time  of  the  taking,  the  property  of  the  plaintiff. 
If  such  a  plea  averred  them  to  belong  to  the  tenant  when  taken,  the 
plea  would  seem  to  be  good,  except  as  to  form,  (c) 

In  such  an  action  a  plea,  that  the  property  in  the  chattels  was  in  the  defend- 
ant, or  in  a  third  person,  would  be  bad  on  special  demurrer,  because  it 
would  amount  to  the  general  issue. 

Where  goods  are  fraudulently  removed  by  a  tenant  to  avoid  his  rent,  and 
afterwards  are  sold  by  him  to  a  bona  fide  purchaser,  the  sale  is  valid 
under  the  Statute  11  Geo.  11,  ch.  19. 

Goods  of  a  third  person  cannot  b^  taken  for  rent,  except  they  are  found,  at 
the  time  of  the  distress,  on  the  premises. 

The  general  replication  de  injuria  sua  propria^  &c.  is  only  proper  where 
matter  of  excuse  is  pleaded  in  the  defendant's  plea,  and  not  where  he 
relies  upon  title. 

Where  the  judgment  of  the  inferior  Court  against  the  plaintiff,  on  demurrer 
to  the  pleadings,  was  reversed,  a  procedendo  was  awarded,  (d) 

Appeal  from  Baltimore  County  Court.  Action  of  trespass.  The 
writ  was  that  the  defendant,  (now  appellee,)  answer  unto  the  plain- 
tiff, (the  appellant,)  '^  in  a  plea  of  trespass,  &c."  And  by  the  decla- 
ration the  plaintiff  complained,  that  the  defendant  on  the  10th  of 
June,  1820,  at,  &c.  with  force  and  arms,  seized,  took  and  detained, 
the  goods  and  chattels  to  wit,  &c.  of  the  plaintiff,  then  and  there 
found,  and  being  of  a  large  value,  to  wit,  of  the  value  of,  &c  and 
carried  away  the  same,  and  converted  and  disposed  thereof  to  his 
own  use,  and  other  wrongs  to  the  plaintiff  then  and  there  did,  against 
the  peace,  government  and  dignity  of  the  State,  &c.  and  to  the  dam- 

(a)  So  held  in  Weeim  vs.  Millard.  2  H.  &  G.  143. 
(h)  Approved  in  Brooke  vs.  Widdicombe^  89  Md.  401. 

(c)  See  Rev.  Code,  Art.  67,  VII,  sec.  20. 

[d)  Relied  on  in  Kennerly  vs.  Wilson,  2  Md.  260;  Scott  vs.  StcUe,  Ibid,  291; 
State  vs.  HaU,  22  Md.  886. 
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age  of  the  plaintiff  of,  &c.    The  defendant  pleaded  two  pleas.    1. 
The  general  issue  plea,  which  was  afterwards  struck  out  by  consent 
of  the  parties.    2.  <<And  for  further  plea  in  this  behalf  the  defend- 
ant, by  leave  of  the  Court  here  first  had  and  obtained,  according  to 
t<he  form  of  the  statute  in  such  case  made  and  provided,  says,  that 
the  plaintiff  his  action  aforesaid  thereof  against  him  to  have  or  main- 
tain OQght  not,  because  he  says,  that  a  certain  John  6.  Neale,  on  the 
tenth  day  of  June,  in  the  year  eighteen  hundred  and  twenty,  and 
for  a  long  space  of  time  then  lust  past,  and  from  thence  until,  and  at 
the  said  time,  •  when,  &c.  held  and  enjoyed  a  certain  mes-   Q^y^ 
snage  or  tenement,  situate  and  l>eing  at  the  county  aforesaid,  ^  '  "^ 
as  tenant  thereof,  to  the  defendant,  under  and  by  virtue  of  a  certain 
demise  thereof,  before  then  made  to  the  said  John  G.  liTeale,  upon 
which  demise  a  certain  yearly  rent,  to  wit,  the  rent  or  sum  of  one 
hundred  and  fifty  dollars,  per  annum,  was  reserved  and  made  paya- 
ble by  the  said  John  to  the  defendant,  in  manner  following,  to  wit, 
fifty  dollars  in  advance;  fifty  dollars  in  six  months,  and  fifty  dollars 
in  twelve  months,  in  each  and  every  year  during  the  continuance  of 
8aid  demise;  and  the  defendant  in  fact  says,  that  just  before  the 
aaid  time,  when,  and  so  forth,  to  wit,  on  the  thirteenth  day  of  May, 
in  the  year  eighteen  hundred  and  twenty,  a  large  sum  of  money,  to 
wit,  the  sum  of  one  hundred  dollars  of  the  rent  aforesaid,  for  a  por- 
tion of  said  term,  ending  on  the  day  and  year  last  aforesaid,  became 
and  was  due,  owing  and  payable,  from  the  said  John  G.  Neale  to  the 
defendant,  and  from  thence  until  and  at  the  said  time,  when,  &c.  be- 
eame,  remained  and  continued  in  arrear  and  unpaid ;  and  the  defend- 
ant avers,  that  just  before  the  said  time,  when,  &c.  that  is  to  say, 
after  the  said  rent  became  due  and  payable,  and  when  the  same  was 
actnally  due  and  in  arrear  and  unpaid,  and  within  thirty  days  next 
before  the  said  time,  when,  &c.  the  said  John  G.  fraudulently  apd 
clandestinely  can*ied  off  the  said  premises,  so  held  and  enjoyed  by 
him  the  said  John  G.  as  such  tenant  thereof  as  aforesaid,  the  said 
goods  and  chattels  in  the  said  declaration  mentioned,  being  the  pix)per 
goods  and  chattels  of  him  the  said  John  G.  to  prevent  the  defendant 
from  distraining  the  same,  for  the  rent  so  before  and  at  the  time  of 
the  said  removal,  actually  due  in  arrear  and  unpaid,  and  for  that  pur- 
pose conveyed  the  said  goods  and  chattels'to  the  said  place  in  which, 
&c  for  which  reason,  and  because  the  said  rent  still  remained  in 
arrear  and  unpaid,  and  because  the  said  goods  and  chattels,  which 
had  been  so  fraudulently  and  clandestinely  removed  and  carried  away 
by  the  said  John  G.  as  aforesaid,  after  the  said  rent  was  due  and  in 
arrear,  still  remained  in  the  said  place  in  which,  &c.  to  which  the 
«ame  had  been  removed,  the  defendant  in  his  own  right,  afterwards, 
and  when  the  said  rent  so  remained  due,  iu  arrear  and  unpaid  as 
aforesaid,  and  within  thirty  days  next  after  the  said  furniture,  goods 
and  chattels,  were  and  had  so  been  fraudulently  •  and  clan- 
destinely  removed  and  carried  away,  that  is  to  say,  at  the   •^  ■  ^ 
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said  time  when,  &c.  entered  into  the  said  place  in  which,  &c.  in  the 
said  declaration  mentioned,  in  order  to  seize  and  take  the  said  goods 
and  chattels,  so  being  there  as  aforesaid,  as  a  distress  for  the  said 
arrears  of  rent,  so  due  and  owing  to  the  defendant  as  aforesaid,  and 
thereupon,  at  the  said  time,  when,  &c.  and  within  thirty  days  next 
after  the  said  goods  and  chattels  in  the  said  declaration  mentioned, 
had  been  and  were  so  fraudulently  and  clandestinely  removed  away 
and  carried  off  as  aforesaid,  in  the  said  place  in  which,  &c.  take  and 
seize  the  said  goods  and  chattels  so  there  found,  as  a  distress  for  the 
said  arrear  of  rent,  and  did  impound  the  same  at  a  small  and  conve- 
nient distance  from  the  said  place  in  which,  &c.  and  did,  thereuiK)n 
give  due  notice  of  such  distress,  and  of  the  cause  of  such  taking, 
and  of  the  said  place  where  the  said  goods  and  chattels  where  im- 
pounded unto  the  said  John  G.  and  did  keep  and  detain  the  said 
parcel  of  said  goods  and  chattels  under  the  said  distress,  for  the 
«pace  of  five  days  next  after  the  taking  and  carrying  away  the 
same  as  aforesaid,  in  order  to  give  the  said  John  G.  an  opportunity 
to  replevy  the  same,  according  to  the  form  of  the  statute  in  snch 
case  made  and  provided;  and  the  said  John  G.  not  having  replevied 
the  said  goods  and  chattels,  within  the  said  space  of  five  days,  the 
defendant  in  bis  own  right  afterwards,  and  after  the  expiration  of 
said  five  days,  to  wit,  on  the  first  day  of  July,  in  the  year  aforesaid, 
caused  the  same  to  be  in  due  manner  appraised,  by  two  sworn  ap- 
praisers, according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  after  such  appraisement,  the  defendant  sold  the  same, 
and  applied  the  proceeds  of  said  sale  in  satisfaction  of  said  rent^ 
and  the  charges  of  the  distress  and  appraisement  aforesaid,  as  he 
lawfully  might,  for  the  cause  aforesaid,  inasmuch  as  the  plaintiff  bad 
not  replevied  the  said  goods  and  chattels,  or  paid  the  said  arrear  of 
rent,  together  with  the  costs  and  charges  of  said  distress,  and  ap- 
praisement aforesaid ;  and  this  he  is  ready  to  verify :  Wherefore  he 
prays  judgment  if  the  plaintiff,  his  action  aforesaid  thereof  to  have 
or  maintain  ought,  and  so  forth."  To  this  last  plea  the  plaintiff  re- 
plied as  follows :  ^^  And  the  plaintiff',  as  to  the  said  plea  of  the  defend- 
ant, by  him  secondly  above  pleaded,  as  to  the  said  several  trespasses 
in  that  plea  mentioned,  *  and  therein  attempted  to  be  justified, 
"  •  "  saith,  that  the  plaintiff,  by  reason  of  anything  mentioned  by 
the  defendant  in  that  plea  alleged,  ought  not  to  be  barred  from  hav- 
ing and  maintaining  his  aforesaid  action ;  because  he  saith,  that  the 
defendant,  at  the  said  time,  when,  &c.  of  his  own  wrong,  and  with- 
out the  cause  by  him  in  his  second  plea  alleged,  committed  the  said 
several  trespasses  in  that  plea  mentioned,  in  manner  and  form  as  the 
plaintiff  hath  above  in  his  declaration,  complained  against  him,  the 
defendant ;  and  this  he,  the  plaintiff,  prays  may  be  inquired  of  by 
the  country,  and  so  forth."  The  defendant  demurred  specially  to 
the  replication,  and  assigned  the  following  causes  of  demnrrer  in  law  to 
the  said  replication,  that  is  to  say,  ^'that  ihe  same  is  double,  inas- 
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much  as  the  said  replication  tends  to  put  in  issue  several  varioas 
and  distinct  matters,  when  tbe  same  ought  to  have  put  one  single 
matter  in  issae  only,  and  also,  that  he  attempts  to  put  in  issue  by 
said  replication,  all  the  several  matters  and  things  in  the  said  plea 
coQtaiued,  whereas  he  should  have  traversed  one  single  matter 
whereon  a  proper  issue  might  be  joined;  in  this,  that  the  defendant 
states  in  his  plea  the  following  distinct  facts,  to  wit,"  &c.  ^'And  the 
replication  tends  to  put  in  issue  all  the  varibus  and  distinct  matters 
aforesaid,  when  the  same  ought  to  have  put  one  single  matter  in 
i&$Qe  only.  And  that  the  said  replication  is  uncertain,  not  issuable 
and  wants  form,"  &c.  The  plaintiff  joined  in  demurrer.  The  County 
Court  sustained  the  demurrer,  and  rendered  judgment  Tor  the 
defendant.  From  which  judgment  the  plaintiff  api^ealed  to  this 
Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Earle  and  DoB- 

SEY,  JJ. 

Raymondy  for  the  appellant,  cited  1  Chitty^s  Plead.  512 ;  Robinson 
Ts.  fiayfey,  1  Burr.  316. 

Meredith^  for  the  appellee,  cited  Crogate^s  Case,  8  Coke,  67 ;  Cockrill 
v«.  Armstrong^  Wille's  Rep.  99;  Bell  vs.  ^yardeU,  lb.  202.  The  ciise 
of  RMnson  vs.  Ra/yley^  1  Burr.  316,  has  been  doubted  to  be  good  law 
by  many  decisions.  tJones  vs.  Kitchtm,  1  Bos.  dt  Pull.  78,  ( Arg.  of 
Sergt.  Marshall.)  Arch.  Plead.  WS;  6  Com.  Dig.  tit.  Pleader,  163, 
164,  (New  Ed.;)  1  Chitty's  Plead.  640,  647;  Stephen's  Plead.  163,  164; 
1  iliiUy's  Plead.  584;  Collins  vs.  Walker,  Sir  T.  Ray.  50;  Banks  vs. 
barker,  Hob.  76;  Fursden  vs.  Weeks,  3  Lev.  65.  The  replication  de 
injuria^  dbc.  is  only  allowed  in  actions  of  trespass  for  personal  injuries. 
6  Vom.  Dig.  tit.  Pleader,  {F.  18;)  Lptle  vs.  Lee  %&  Ruggles,  5  Johns. 
^.  112;  Hyat  vs.  Wood,  4  Johns.  Rep.  150;  Plumb  vs.  JWCrea,  12 
Mm.  Rep.  491;  Taylor  vs.  Markham,  Yelv.  158;  2  Roll.  694.  A 
geiM'nd  replication  is  admitted  only  where  the  defendant  insists  ufMU 
»  matter  by  way  of  excuse.  Lytle  vs.  Lee  iSc  Ruggles,  5  Johns.  113, 
114;  Cooper  vs.  Monke^  Wille's  Rep.  52;  1  Chitty's  Plead.  583,  584. 

•  Raymond,  in  reply.  The  writ  is  correct  for  all  necessary  q.^^ 
pttn>ose«.  It  is  not  necessary  in  this  State  to  set  out  in  the  •*  ■  ® 
^nt  the  particular  trespasses  complained  of,  bail  being  required 
bere  by  statute.  In  England  the  defendant  must  be  served  with 
tbe  process,  showing  what  is  complained  of,  so  iis  to  demand  bail. 
Tid(V8  Pr.  144. 

Earle,  J.  delivered  the  opinion  of  the  Court.  The  attention  of 
tbe  Court  is  called  to  the  pleadings  of  this  case.  It  is  an  action  of  tres- 
pass for  taking  the  personal  goods  of  the  plaintiff.  To  the  declara- 
tion, which  is  in  common  form',  the  defendant  pleaded  specially; 
^d  he  also  pleaded  the  general  issue  plea,  which  by  consent  was 
withdrawn  from  the  case.  The  special  plea  purports  to  be  a  justifl- 
18  7  H.  &  J. 
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cation  of  the  taking,  for  a  distress  for  rent,  not  dae  to  the  defend- 
ant by  the  plaintiff,  but  from  his  tenant  John  G.  Neale,  who  is 
charged  with  fraudulently  removing  the  distrained  property,  being 
his  own  proper  goods  and  chattels,  from  off  the  demised  premises, 
to  prevent  the  distress,  to  the  place  where,  &c.  to  which  place  they 
were  followed  within  thirty  days,  and  seized  and  sold  by  the  defend- 
ant for  the  payment  of  his  rent.  To  this  plea  the  plaintiff  having 
replied,  de  injuria  ma  propria  absque  tali  causa^  the  defendant  de- 
murred specially,  and  assigned  for  cause  of  demurrer  the  duplicity 
of  the  replication,  inasmuch  as  it  tended  to  put  in  issue  various  and 
distinct  matters,  when  the  same  ought  to  have  put  one  single  matter 
in  issue  only,  and  attempted  to  put  in  issue  all  the  several  matters 
and  things  in  the  plea  contained,  whereas  it  should  have  traversed 
one  single  matter,  whereon  a  proper  issue  might  have  been  joine<l. 

The  legal  sufficiency  of  the  replication  furnished  the  principal 
ground  of  the  arguments  of  the  counsel,  although  the  plea  was  also 
adverted  to,  as  being  defective.  If  it  is  so  in  form  the  fault  is  cured 
by  the  pleading  over  of  the  replication ;  but  if  it  is  substantially  in- 
correct, the  fault  must  determine  the  case  against  the  defendant,  9a 
it  is  the  first  to  be  found  in  the  pleadings.  By  way  of  testing  its 
.soundness,  the  Court  have  inquired  whether  it  is  a  good  plea  on  gene- 
ral demurrer!  and  their  reflections  have  brought  them  to  the  con- 
clusion that  it  is  not.  When  applied  to  a  plea,  a  general  demurrer 
Qiy o  ^^**^^®®^  ^^^  ^^  ^^^^  *  plea<led  facts ;  and  if  all  the  facts  con- 
•^  ■  ^  tained  in  this  plea  are  admitted  to  be  trae,  the  plaintiff  we 
think  must  neveitheless  prevail,  because  the  gist  or  ground  of  bis 
action,  as  set  forth  in  his  declaration,  is  not  thereby  answered.  A 
plea  in  trepass  is  bad  on  demurrer,  that  does  not  cover  the  wbde 
trespass  as  laid  in  the  declaration,  although  it  need  not  answer 
matter  stated  in  aggravation  of  damages.  Taylor  vs.  Cole^  3  T.  B. 
297,  per  Duller,  J.  The  plaintiff'  here  has  alleged  in  his  declaration, 
that  the  goods  and  chattels  mentioned  therein,  at  the  time  of  the 
taking  of  them  by  the  defendant,  were  his  goods  and  chattels,  and 
if  he  had  omitted  the  averment,  the  omission  would  have  been  fatal 
even  after  verdict,  the  objection,  being  a  want  of  title,  and  not  a 
title  defectively  stated.  1  Chitty^s  Plead.  366,  and  the  authorities 
there  cited.  This  demonstrates  the  im^iortance  and  character  of  this 
fact  stated  in  the  declaration;  and  there  is  no  answer  given  to  it  in 
the  plea,  either  by  denying  it,  or  by  confessing  and  justifying  it. 
The  plea  may  be  said  to  assert  the  goods  in  question,  to  be  the 
proper  goods  and  chattels  of  the  defendant's  tenant,  when  they  were 
fraudulently  removed  by  him  from  the  demised  premises;  but  it  is 
silent  as  to  their  being  the  goods  and  chattels  of  any  particalar 
person  at  the  time  of  the  taking  in  the  place  where,  &c.  If  it  were 
admitted  that  they  were  the  prof>er  goods  and  chattels  of  the  tenant, 
when  they  were  removed  by  him  from  the  premises,  it  would  not 
thence  follow,  that  they  were  his  property  many  days  aUbei',  when 
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thej  were  taken  from  the  plaintiff,  in  the  name  of  a  distress  for  rent 
doe  from  the  tenant.  The  plaintiff  might,  in  the  meantime,  have  pur- 
chased them  bona  fide  of  the  tenant;  and  by  the  Statute  of  11  Geo. 
n,  ch.  19,  8.  1,  2,  the  sale  would  have  been  protected.  3  Chitty^s 
Piead.  551,  (in  the  note.)  The  defendant  should  have  denied  the 
property  of  the  plaintiff,  at  the  time  of  taking,  and  as  he  has  omitted 
to  do  this,  the  declaration  is  not  covered  by  the  plea.  The  general 
issae  plea  would  have  been  a  denial  of  the  property  of  the  plaintiff 
in  the  goods  at  the  time  of  the  taking,  and  imposed  on  him  the 
necessity  of  proving  it,  or  showing  his  right  to  sue.  The  defend- 
ant might  also  have  put  the  same  fact  in  issue,  by  a  plea  of  prop- 
erty in  himself,  or  his  tenant,  at  the  time  of  the  taking,  if  he  had 
thoaght  proper  to  hazard  a  plea,  which  would  have  been  bad  on 
special  demurrer,  *  because  it  amounted  to  the  general  issue  q^^ 
plea.  In  the  same  way  he  might  have  added  to  his  plea  ^^^ 
before  us,  that  when  he  seized  the  goods  in  the  place  where,  &c. 
they  were  the  proper  goods  and  chattels  of  his  tenant,  and  not  the 
plaintiff^s,  which  perhaps  would  have  made  of  it  a  good  plea,  except 
as  to  form.  Neither  of  those  modes  of  negation  has  he,  however, 
adopted;  and  his  plea  used  as  justification  is  not  suited  to  the  case, 
and  does  not  justify  the  act  complained  of.  It  would  have  been  a 
snitable  plea,  if  the  tenant  had  been  the  plaintiff,  but  will  not  answer 
the  defendant's  purpose,  as  the  action  is  brought  by  a  stranger.  To 
justify,  he  might  well  confess  by  his  plea  the  goods  and  chattels 
carried  off  the  premises  to  be  the  proi)erty  of  his  tenant,  because  he 
has  a  right  to  follow  them,  if  they  are  fraudulently  removed  to  pre- 
vent his  distress,-  while  a  similar  admission  in  the  case  of  a  stranger, 
would  be  to  concede  himself  to  be  liable  to  his  action.  For  the 
goods  of  a  third  person  cannot  be  taken  for  rent  in  any  place,  except 
on  the  leased  premises;  and  to  admit  by  plea  the  taking  as  a  dis- 
tre^  for  rent  of  the  goods  of  such  a  person  in  alio  loco,  is  little  short 
of  saying  that  they  are  not  liable  to  the  distress  insisted  on ;  and  a 
justification  following  such  an  admission,  could  be  of  no  avail. 

So  much  having  been  said  of  the  plea,  it  seems  unnecessary  for 
the  Court  to  speak  of  the  replication.  As  its  invalidity,  however, 
was  a  point  more  than  any  other  insisted  on,  we  will  brieily  give  our 
opinion  in  relation  to  it. 

Without  attending  to  the  particular  causes  of  demuiTer  pointed 
out,  it  appears  to  us  that  the  replication  is  not  sustaiu<able  in  this 
case;  de  injuria  sua  propria  absque  tali  causa,  is  a  plea  often  resorted 
to  in  practice,  but  where  it  may  be  legitimately  used,  must  be  deter- 
mined by  a  reference  to  Crogatth  Ca^e,  8  Co.  Rep.  06.  This  case  is 
the  foundation  of  all  subsequent  decisions  on  this  question,  and  is 
an  authority  universally  acknowledged.  Adjudications  of  lat^jr  date 
are  little  else  than  interpretations,  given  by  successive  Judges,  of 
CrogaWs  Case,  as  applicable  or  not  to  the  subjects  which  have  come 
onder  their  consideration.    In  the  second  resolution  of  the  case. 
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Lord  Coke  says,  "  the  general  plea  de  injuria  sua  propria,  (fee.  is  prop- 
erly where  the  defendant's  plea  doth  consist  merely  upon  matter  of 
Qfii  excuse,  and  no  matter  of  interest  whatsoever;"  and  •  this 
^^'  makes  the  use  of  this  general  replication  to  depend  on  the 
matter  of  the  defendant's  plea.  If  matter  of  excuse  is  pleaded,  the 
general  replication  is  an  appropriate  plea;  but  if  matter  of  interest 
is  insisted  on,  a  special  reply  is  necessary.  This  distinction  has  been 
observed  and  enforced  by  the  most  modern  decisions  on  this  subject. 
Such  are  the  cases  of  Cooper  vs.  Monkcj  and  CocJcerill  vs.  Armstrong, 
in  Willes^  Rep,  52  and  100 ;  the  case  of  Jones  vs.  Kitchim,  1  Boh,  & 
PulL  76,  and  Lytle  vs.  Lee  and  Buggies,  5  Johns,  Rep,  112;  and  sueb 
the  law  in  White  vs.  Stubby,  3  Saund.  295,  (note  1.)  All  these  authori- 
ties are  decided  on  the  ground  that  the  general  replication,  de  injuria 
sua  propria  absque  tali  causa,  is  bad,  when  the  defendant  insists  ou  a 
right,  as  P.  Glautice  does  in  this  case,  and  is  good  only  when  he 
pleads  matter  of  excuse.  Judgment  reversed, 

Raymond  then  moved  the  Court  to  order  a  writ  of  procedendo,  or 
special  mandate,  to  the  Court  below,  directing  them  to  proceed  in 
the  cause,  and  to  award  an  inquiry  as  to  the  damages  to  be  assessed 
to  the  plaintiff*,  &c.  He  referred  to  Briscoe  vs.  Ward^  1  H.  dc  J.  165: 
Davis  vs.  Wilson,  2  B.  &  J.  345;  Davis  vs.  Benson,  6  11,  d;  J,  272; 
2  Sellouts  Pr,  399,  400 ;  Vicars  vs.  Haydon,  2  Cowp,  843 ;  Tidd'^  Pr, 
687;  Fox  vs.  Tremaine,  2  Saund,  210,  211,  (notes  2,  3;)  Fox  vs.  Smith, 
2  Wils,  267 :  Bowen  vs.  Shapcott,  1  Fast,  542, 544;  Owen  vs.  Saumlen, 
Colles^  1\  Cos.  73 ;  The  Queen  vs.  Ford,  lb,  336. 

Procedendo  awarded. 


EiGHELBEBGEB  VS.  FiNLEY  &  VAN  Leab. — June,  1826. 

Notice  of  non-acceptance  of  a  bill  of  exchange,  is  not  necessary  where  the 
drawer,  at  the  time  when  presentment  should  be  made,  has  no  effects  in 
the  hands  of  the  dravt^ee,  or  having  such  effects,  withdraws  them  before 
presentment  is  made,  and  has  no  reasonable  grounds  to  expect  bis  bill 
to  he  honored,  (a) 

(a)  Affirmed  in  Cathdl  vs.  Goodwin,  1  H.  &  G.  470;  Orear  vs.  McDonald,  9 
Gill,  356;  Schucltardt  vs.  Hall,  36  Md.  602;  Norris  vs.  Deispard,  38  Md.  491. 
In  Orear  vs.  McDonald,  it  is  said:  "  The  right  to  demand  and  notice  does  not 
depend  upon  the  fact  that  the  drawers  had,  at  the  maturity  of  the  draft, 
funds  in  the  hands  of  the  drawees,  as  ascertained  by  ulterior  events,  ade- 
quate to  its  payment.  There  is  to  be  found  in  the  adjudications  on  this  sub- 
ject no  such  stringent  rule.  On  the  contrary,  we  consider  the  principle  as 
now  established  to  he  that,  if  the  drawers,  t^t  the  time  when  the  bill  should 
have  been  presented,  had  the  right  to  exi)ect,  reasoning  upon  the  state 
of  facts  connected  with  the  transactions  as  they  then  existed  between  the 
drawees  and  themselves,  that  their  bill  would  be  honored,  they  were  en- 
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In  relation  to  notice  in  such  a  case,  there  is  no  distinction  between  a  refusal 
to  accept,  and  a  refusal  to  pay,  the  same  principles  apply  to  both. 

A  party  who  draws  a  check  upon  a  bank,  without  funds  in  the  bank  to  meet 
it,  is  not  entitled  to  notice  of  non-payment,  nor  is  he  discharged  by  the 
holder's  not  presenting  it  within  reasonable  time. 

*  Between  individuals  there  may  be  a  mutual  confidence  and  credit,  qqo 
and  they  may  honor  each  other's  bills  with  or  without  effects,  so  •'"'• 
as  perhaps  to  entitle  them  to  notice,  though  they  have  no  effects;  but  no 
such  confidence  or  credit  can  exist  between  a  bank,  and  its  customers; 
and  the  officers  of  a  bank  cannot,  without  a  gross  violation  of  their  trust, 
honor  a  check  or  draft  beyond  the  amount  of  the  d rawer ^s  deposits. 

Appral  from  Baltimore  Coanty  Coort.  This  was  an  action  of 
iissam[)sit,  brought  by  the  appellees  against  the  appellant  and  W. 
Eichelberger,  (who  was  returned  non  est^)  for  work  and  labor,  goods, 
vare»  and  merchandise,  for  money  lent  and  advanced,  and  paid,  laid 
oat  and  expended,  and  on  an  insimul  computassent  The  general  issue 
was  pleaded.  The  plaintiffs  at  the  trial  offered  to  read  in  evidence 
flie  two  following  checks,  drawn  by  the  defendants — *'No.  613.  Bal- 
timore, March  26th,  1819.  Cashier  ot  the  Commercial  and  Farmers 
Bank.  Pay  to  M.  B.  or  bearer,  fourteen  hundred  and  fifty  dollars. 
1,450  dollars.  J.  &  W.  Eichelberger."  ^'No.  619.  Baltimore,  March 
26tb,  1819.  Cashier  of  the  Commercial  and  Farmers  Bank.  Pa^' 
to  No.  619,  or  bearer,  fifteen  hundred  dollars.  1,600  dollars.  J.  & 
W.  Eichelberger." 

Aod  also  proved,  that  they  were  the  legal  holders  of  the  same. 
That  the  checks  were  presented  for  payment  at  the  Commercial  and 
Farmers  Bank,  upon  which  they  were  drawn,  on  the  third  of  June, 
^bsequent  to  the  date  of  the  same.  The  defendants  then  gave  in 
evidence,  by  Mr.  Dunbar,  the  cashier  of  said  bank,  that  on  the  day 
of  the  date  of  said  checks,  the  defendant  had  funds  in  said  bank  to 
the  amount  of  $500;  on  the  day  following,  to  the  amount  of  $400 ; 
and  tor  several  days  subsequent,  had  from  two  to  four  hundred  dol- 
lars of  funds  in  said  bank.  They  also  proved  that  no  notice  was 
given  to  the  defendants  of  the  non-payment  of  the  checks,  until  the 
3d  of  June,  1819,  the  day  on  which  they  were  presented,  as  stated 
in  the  plaintiff's  evidence,  for  payment.  And  they  also  proved  by 
the  same  witness,  that  the  defendants  were  indebted  on  a  stock 
transaction,  to  the  said  bank,  in  more  than  the  amount  they  had 
theniu  bank;  and  in  May,  1819,  the  funds  which  the  defendants 
then  had  in  bank,  were  appropriated  by  the  bank  to  the  payment  of 
said  debt.    The  plaintiff's  then  further  gave  in  evidence,  that  it  was 

titled  to  demand  and  notice. "  In  Schuchardt  vs.  Hall^  the  Court  said:  ^'  The 
desalt  of  the  decisions  is,  that  the  right  to  notice  of  dishonor  does  not  turn 
aheolntely  upon  the  fact,  whether  the  drawers  of  the  bill  of  exchange  actu- 
^Ij  had  funds  in  the  hands  of  the  drawees;  but  whether  they  had  a  reason- 
able expectation  that  the  bill  would  be  accepted  and  paid.  ^'  As  to  waiver  of 
notice  of  dishonor,  see  Beck  vs.  Thompson^  4  H.  &  J.  428,  note. 
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Qft  Q  the  general  usage  of  the  banks  in  Baltimore  not  to  pay  •  checka, 
•'^•'  unless  the  party  drawing  them  had  funds  sufficient  to  meet 
the  same;  but  that  sometimes  the  cashier  paid  them  for  a  small 
amount,  when  there  were  not  funds  sufficient  to  meet  them.  And  it 
was  admitted  that  said  bank,  during  the  whole  period  from  the  date 
of  said  checks,  to  the  present  time,  was  solvent.  The  defendant 
then  moved  the  Court  to  instruct  the  jury,  that  upon  the  whole  of 
the  evidence  the  plaintiffs  were  not  entitled  to  recover ;  which  in- 
struction the  Court,  [Abgheb,  C.  J.]  refused  to  give.  The  defend- 
ant excepted ;  and  the  verdict  and  judgment  being  against  him,  he 
appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable  and  Dos- 
SET,  J  J. 

R.  Johmofij  for  the  appellant,  cited  Chitty  on  BUU^  24,  280,  282; 
Eick/ord  vs.  Rida/e,  2  Campb.  537 ;  Bickerdike  vs.  Bolmauy  1  T.  R. 
405 ;  Walwyn  vs.  St  Quintin^  1  Bos.  i&  Pull.  654 ;  Legge  vs.  Thorpe^  12 
East^  175 ;  Clegg  vs.  Cottony  3  Bos.  &  Full.  241 ;  Thackray  vs.  BlaekeU, 
3  Campb.  144 ;  Blmkhan  vs.  Doren,  2  Campb.  503 ;  Chitty  on  Bills^  215 
to  223;  Orr  vs.  MaginniSj  7  Eastj  359;  Dennis  vs.  Morris,  3  Usp.  158; 
Clopper  vs.  The  Union  Bank  of  Maryland,  {ante,  92.) 

OIU,  for  the  appellees,  cited  Chitty  on  Bills,  318, 319,  (London  Ed.); 
Brown  vs.  Maffey,  15  East,  221 ;  Cruger  vs.  Artnstrong,  3  ffohns.  Cos. 
259;  Cory  \s.  Scott,  5  Serg.  d; -Loic.  4:01. 

^-  •  DoESEY,  J.  delivered  the  opinion   of  the  Court.    Were 

•'^*  the  appellees,  under  all  the  circumstances  of  this  case,  bound 
to  use  reasonable  diligence  in  demanding  payment,  and  in  giving 
notice  to  the  defendant  of  the  dishonor  of  his  checks,  are  the  only 
questions  submitted  to  the  consideration  of  the  Court.  It  is  not  pre- 
ten<1ed  that  a  failure  to  do  so  has  subjected  him  to  loss  or  inconve- 
nience. 

"The  reason,"  (says  Chitty  in  his  Treatise  on  Bills  of  Exchange,) 
"  why  the  law  requires  the  holder  to  give  due  notice  of  non-accep^ 
ance  by  the  drawee  is,  that  the  anterior  parties  to  the  bill  may  re- 
speotiv^ely  take  the  necessary  measures  to  obtain  payment  from  the 
parties  respectively  liable  to  them  ;  and  if  notice  be  not  given,  it  is 
a  presumption  of  law  that  the  drawer  and  endorsers  are  prejudiced 
by  the  omission."  The  requisition  of  notice  of  non-payment  rests  on 
precisely  the  same  principle. 

On  this  simple  and  once  universal  rule  an  innovation  was  ma<le  by 
the  decision  in  Bickerdike  vs.  BoUman,  1  T.  R.  405,  which,  with  the 
most  of  the  distinguished  Judges  in  England  since  that  ))eriod,  has 
been  a  theme  of  regret;  and  in  their  zejil  to  limit  the  operation  of 
the  exception  there  introduced,  within  the  smallest  practicable  com- 
pass, they  have  explained  and  frittered  it  away,  until  there  is  but 
little  of  it  left;  and  the  reasons  upon  which,  in  their  decisions,  they 
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have  made  that  little  to  depend,  are  so  various,  inconsistent,  and  un- 
satisfactory, that  it  is  a  task  of  no  inconsiderable  difficulty  to  extract 
horn  them  any  certain  rule  of  law,  by  which  this  class  of  cases  may 
be  readily  distinguished.  The  rule  Justice  Buller  professed  to  estab- 
lish in  Biekerdike  vs.  Bollman  was,  that  notice  to  the  drawer  was  not 
necessary,  'Mf  it  be  proved  on  the  part  of  the  plaintiff  that  from  the 
time  the  bill  wa«  drawn,  till  the  time  it  became  due,  the  drawee 
never  bad  any  effects  of  the  drawer  in  his  hands."  The  reason  of 
the  rule,  as  there  stated  by  the  learned  Judge,  was  that  the  drawer 
<»nld  not  be  injured  by  the  want  of  notice.  In  Clegg  and  another  vs. 
Cottofi,  3  Bos.  dt  Pull.  239,  the  rule  dispensing  with  notice  is  stated 
to  be  founded  on  the  fraud  of  the  drawer  in  drawing  without  effects; 
and  the  same  position  is  also  advanced  by  Justice  Ashhurst,  in  Btek- 
erdike  vs.  Bollman.  But  the  fallacy  of  this  doctrine,  (if  authority 
be  necessary  •  to  show  it,)  is  fully  established  by  cases  of  q|^j» 
Legge  vs.  Thorpe,  12  East,  170 ;  and  Claridge  vs.  Dalton,  4  •'^^ 
Mauk  dt  ISelwyn,  226,  where  the  conduct  of  the  defendants  is  free 
from  the  slightest  imputation  of  fraud.  The  true  rationale  of  the  rule 
introduced  in  Biekerdike  vs.  Bollman^  is  that  given  by  Justice  Buller, 
*'that  the  drawer  could  not  be  injured  by  the  want  of  notice."  Why 
not  injured  by  the  want  of  notice  ?  Because  the  object  of  notice  is 
to  let  the  drawer  know  that  his  bill  has  l>e«u  dishonored,  and  this  he 
already  knew  from  the  nature  of  the  circumstances  connected  with 
it.  To  require  a  party  to  be  notified  of  a  fact  of  which  he  has 
abeady  a  perfect  knowledge  does  appear  to  be  a  solecism  not  at  all 
in  harmony  with  that  beautiful  system  of  reasoning  and  good  sense, 
which  pervades  every  branch  of  legal  science.  The  many  distln- 
gnished  Judges  who  have  disapproved  of  this  rule,  in  expressing 
their  regrets  at  its  introduction,  correctly  state  it  to  be  "  the  substi- 
tntion  of  knowledge  for  notice,"  and  yet  when  called  upon  to  apply 
the  principle  to  the  facts  in  each  particular  case,  such  has  been  the 
anxiety  to  limit  the  extent  of  its  application  ;  such  the  desii^  to  in- 
graft upon  it  restrictions  and  discriminations,  by  which  future  cases 
may  evade  its  operation,  that  in  subtleties  and  refinements  the 
essence  and  meaning  of  the  rule  has  been  almost  wholly  lost  sight  of. 
Of  this  the  case  of  Orr  and  others  vs.  Ma^innis,  7  Uast,  359,  is  a  mem- 
orable illustration.  There,  a  captain  in  the  African  trade  in  January, 
1802,  in  Demerara,  drew  a  bill  of  exchange  upon  Messrs.  Mullian, 
Lennox  &  Co.  of  Liverpool,  for  £172  18  1,  payable  at  90  days  sight 
to  the  plaintiffs,  or  order,  at  which  time  the  drawer  had  effects,  (but 
to  what  amount  does  not  appear,)  in  the  hands  of  the  drawees,  but 
in  May,  1802,  his  whole  balance,  amounting  to  the  sum  of  £116,  was 
paid  to  him  by  them,  they  having  no  notice  of  this  bill ;  and  from 
Jnly,  1802,  when  it  was  presented  for  accei)tance,  up  to  the  22d  of 
October,  1802,  when  it  was  presented  for  pjiyment  and  refused,  the 
tlrawees  had  no  effects  of  the  drawer  in  their  hands.  No  notice  of 
Qon-acceptance  was  given  to  the  drawer,  he  not  being  then  to  be 
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found,  having  no  settled  place  of  residence,  and  for  want  of  sncb 
notice  the  ])1aintifiH  were  non-suit  at  the  trial.    A  motion  for  a  new 
QfiA   ^^      ^^^  overruled  by  the  Court  of  King's  Bench,  and  Lord 
o9o  •  BUenborough,  in  delivering  their  opinion,  bottoms  the  re- 
fusal on  the  ground  that  the  drawer  had  effects  in  the  hands  of  the 
drawees  at  the  time  the  bill  was  drawn.    If  a  case  can  be  imagined 
in  which  a  want  of  effects,  with  a  knowledge  in  the  drawer  that  his 
bill  would  be  dishonored,  dispenses  with  notice,  it  might  well  be  sup- 
posed that  this  was  that  case.    It  does  not  appear  that  the  drawer, 
at  the  time  the  bill  was  drawn,  before  or  subsequently,  ever  had 
credit  with  the  drawees  for  one  farthing  more  than  to  the  amount  of 
the  effects  in  hand.    Having  then  withdrawn  the  only  fund  which 
could  sustain  the  honor  of  his  bill,  did  he  not  know  by  anticipation 
the  fact  of  its  non-acceptance  t     The   knowledge  of  the  drawer, 
which   is  deemed  a  substitute  for  notice,  does  not  depend  ujwn 
that  state  of  things  which   exists   at  the   time  the  bill  is  drawn, 
but  which  exists  at  the  time  it  should  be  i)resented.    It  matters 
not,  therefore,  whether  the  drawer,  have  effects  with  the  drawee 
when  the  bill  is  drawn,  or  not,  nor  whether  he  tlien  have  any  reason- 
able grounds  to  expect  that  his  draft  will  be  accepted.    Even  if  the 
drawer,  contemplating  a  fnmd,  should  at  the  time  of  drawing  have 
no  effects  in  the  drawee^s  hands,  and  should  not  expect  to  have  any 
at  any  period  thereafter,  or  that  his  bill  would  be  honored ;  yet,  if 
before  presentment,  repenting  of  his  conduct,  he  should  place  ade- 
quate funds  with  the  drawee,  can  it  be  doubted  that  he  would  be  en- 
titled to  notice?    And  e  eanverso,  if  a  drawer  having  ample  effects 
in  the  drawee's  hands  at  the  time  of  drawing,  and  cx)nfidently  ex- 
pecting that  his  bill  would  be  honoi^d,  should  before  presentment 
fraudulently  withdraw  them  from  the  drawee,  abandoning  all  expec- 
tation of  the  honor  of  his  bill,  can  it  be  denied  that  he  would  not  be 
entitled  to  notice  ?    And  why  ?    Because  the  knowledge,  which  is 
imputed  to  him,  is  that  which  he  possessed  at  the  time  of  present- 
ment, not  of  drawing.     CTpon  reasoning  and  on  principle,  therefore, 
the  true  rule  applicable  to  cases  of  this   kind  appears  to  l)e,  that 
notice  is  dispensed  with  where  the  drawer,  at  the  time  when  pre- 
sentment should  be  made,  had  no  effects  in  the  hands  of  the  drawee, 
or  having  such  effects  should  withdraw  them  before  presentment  is 
made,  and  in  neither  case  should  have  any  reasonable  grounds  to 
expect  that  his  bill  would  be  honored. 

It  must  be  admitted  that  the  doctrine  here  advanced  w 
f397  •  somewhat  at  variance  with  the  opinion  of  the  Supreme 
Court  of  the  United  States,  delivered  by  Chief  Justice  Marshall  in 
Frenches  Ex*x  vs.  The  Bmik  of  Columbia^  4  Cratich,  157,  in  which  it 
is  stated,  that  it  cannot  be  said  "that  actual  notice  is  useless,  aud 
the  want  of  it  can  do  him  (the  drawer,)  no  injurj-,  for  this  is  only 
true  when  at  the  time  of  drawing  the  drawer  has  no  reason  to  ex- 
pect that  his  bill  will  be  paid. 
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This  case  has  been  treated  aa  if  it  had  arisen  on  a  refusal  to 
accept,  when  in  troth  it  arises  on  a  refasal  to  pay ;  but  aa  lar  a8 
coDcems  the  matters  here  in  controversy,  the  principles  regulatinfi^ 
both  cases  cannot  be  distinguished. 

The  same  rule  having  been  adopted  in  practice  in  this  State,  and 
sanctioned  by  the  Courts  of  justice,  as  that  recognized  in  Bickei'dilce 
V8.  Bollman — ^under  the  circumstances  of  this  case,  is  such  know- 
ledge of  the  non-payment  of  his  checks  to  be  imputed  to  the  a])i)el- 
lee,  as  supersedes  the  necessitj'  of  actual  notice?  On  this  subject 
the  Court,  looking  as  they  must  do  only  to  the  facta  in  the  record, 
entertain  not  the  shadow  of  a  doubt  that  he  knew,  when  he  drew 
the  checks,  that  they  would  be  dishonored,  and  never  at  any  subse- 
qnent  period  had  reason  to  expect  that  they  would  be  paid  by  the 
bank,  and  cannot  therefore  set  up  as  a  defence  the  want  of  notice. 
The  cases  of  Orr  and  others  vs.  Maffinnis^  7  East^  359,  and  Thackray 
Ts.  Blackett,  3  Camph.  164,  have  been  urged  by  hia  counael  aa  conclu- 
sive in  his  favor.  But  it  is  conceived,  that  waiving  all  exceptions  to 
the  soundness  of  those  decisions,,  they  bear  no  application  to  the 
case  now  under  consideration.  The^'  were  made  on  transactions  be- 
tween individual  correspondents  who  may  have  had  a  mutual  confi- 
dence and  credit,  and  were  perfectly  competent  to  honor  each  other's 
bills  drawn  either  with  or  without  eflfects.  Not  so  as  to  the  officers 
of  the  public  banking  institutions  in  this  State.  With  them  the 
eostomers  of  the  bank  have  no  accommodation  credit,  and  without 
a  gross  violation  of  their  trust,  they  can  honor  no  check  or  draft 
upon  them,  beyond  the  amount  of  deposits  standing  to  the  credit  of 
hiiQ  by  whom  such  check  or  draft  may  be  drawn. 

It  has  been  objected,  that  the  failure  to  present  the  checks  for 
payment  within  a  reasonable  time,  has  discharged  the  drawers. 
Bat  there  is  nothing  in  this  objection.  If  demand  had  •  been  ^ftjo 
duly  made,  and  payment  refused,  he  was  not  entitled  to  notice  ^^^ 
thereof.  It  was  an  act,  therefore,  the  omission  or  performance  of 
which,  as  to  him,  was  wholly  immaterial.  Judgment  affirmed. 


SEMMES  VH,  Semmes  et  aL — June,  1826. 

The  cancelling  of  a  will  by  a  testator  is  an  equivocal  act,  and  does  not 
amount  to  a  revocation  unless  it  is  done  animo  revocandi.  (a) 


[a]  The  destruction  of  a  will  in  the  presence  of  a  testator,  or  even  by  his 
own  hands,  will  not  amount  to  a  revocation  in  law  unless  he  bad  at  the  time 
capacity  to  understand  the  nature  and  effect  of  the  act.  and  performed  it, 
or  directed  it  to  be  performed,  freely  and  voluntarily,  with  intent  to  effect 
a  revocation.  Rhodes  vs.  Vinson^  9  Gill,  169.  Where  the  contents  of  a  will, 
improperly  destroyed,  are  satisfactorily  proved  by  witnesses,  they  will  be 
established  aa  the  will;  but  the  policy  of  the  law  which  gives  more  protec- 
tion to  wills  than  to  any  other  mode  of  conveyance,  requires  such  contents 
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Where  it  is  a  dependent  relative  act,  done  with  reference  to  another  will.. 
which  the  testator  thinks  he  has  legally  executed,  it  may  be  a  revoca- 
tion or  not.  as  such  other  will  is  valid  or  not.  As  where  a  testator, 
having  executed  one  will,  causes  another  to  be  prepared,  and  cancels 
the  first,  only  because  he  supposes  the  second  to  be  duly  executed,  the 
cancelling  the  first  will  not  operate  as  a  revocation  of  it,  if  the  second 
proves  to  have  been  improperly  executed.  But  where  the  cancelling;  is 
deliberately  done  without  accident  or  jnistake,  it  will  operate  as  a  revo- 
cation, notwithstanding  the  party  may  at  the  time  have  intended  to 
make  another  will,  and  afterwards  omitted  to  make  it. 

The  cancelling  in  this  case  declared  to  be  a  revocation. 

Appeal  from  a  decree  ol"  the  Orphans'  Court  of  Charles  County, 
refusiug  to  admit  to  probat  and  record  a  paper  oflTered  as  the  last 
will  and  testament  of  Ignatius  Semme-,  deceased. 

The  cause,  (which  is  suflficieiitly  explained  in  the  opinion  delivered 
by  this  Court,)  wa.s  argue<l  before  Buchanan,  C.  J.,  Eable,  Maetin, 
Stephen,  Archer,  and  Dorse y,  JJ. 

JStoneittreet,  lor  the  appellant,  cited  Onions  vs.  Tyrer^  1  1\  TTjw*.  343, 
{note ;)  Roper  on  WilU^  35,  36;  Goodright  vs.  Glazier ^  4  Burr.  2515; 
Onions  vs.  Tyrer^  1  P.  Wms.  343 ;  Gilh.  Evid.  246,  427. 

C.  Dorsey  and  Brainier^  for  the  appellees,  cited  Roper  on  Wills^  3o^ 
36;  Pow.  on  Dev.  422;  8  Vin.  Ab.  142,  143. 

389       *  ^^^^'  '"  ^^^^^' 

Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  It  is  ob- 
jected, on  the  part  of  the  appellant,  that  the  Orphans'  Court  did 
wrong  in  not  a<lmitting  to  probat  a  i)aper,  pur|K)rting  to  have  been 
a  duly  executed  will  of  Ignatius  Serames,  on  two  grounds:  First. 
Because  the  obliterating  the  name  of  Ignatius  Semmes,  and  also  the 
names  of  the  three  subscribing  witnesses,  does  not  appear  to  have 
been  done  by  the  deceased;  and  secondly.  That  if  it  was,  it  did 
not  amount  to  a  revocation  of  the  will. 

With  respect  to  the  first  proposition,  it  does  not  appear  to  admit 
of  a  doubt,  that  each  obliteration  wtis  made  by  the  deceased  Igna- 
tius Semmes. 

The  meujorandum  at  the  foot  of  the  paper,  and  just  below  the 
signatures,  in  these  words — "  In  consequence  of  the  death  of  my 

to  be  proved  by  clear  and  conclusive  proof.  Ibid.  Declarations  of  a  testa- 
tor, made  after  the  execution  of  a  will,  that  he  had  '"  concluded  to  die  with- 
out a  will,"  etc.  cannot  amount  to  a  revocation,  which  under  Rev.  Code, 
Art.  49,  sec.  6,  must  be  in  writing.  Wittmaa  vs.  Goodhandy  26  Md.  W. 
Parol  evidence  is  inadmissible  to  show  the  declarations  or  directions  of  ft 
testatrix,  whether  made  before,  after,  or  at  the  time  of  the  execution  of  » 
will,  that  the  same  was  to  be  inoperative  upon  the  happening  of  a  certaui 
contingency.  Seicell  vs.  Slingluff.  57  Md.  538.  Of.  Majutey  vs.  Afas«ej/.  4H.  & 
J.  105;  Calvin  vs.  Warford,  20  Md.  358. 
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wife,  it  is  become  necessary  to  make  another  will,"  and  signed  Igna- 
tius Bemmes,  is  admitted  to  be  in  his  hand-writing.  The  oblitera- 
tioDs  were  made  by  drawing  a  pen  frequently,  and  in  dilBTerent  direc- 
tions, across  his  own  signature,  and  the  names  of  the  subscribing 
witnesses;  and  the  ink  with  which  it  was  done,  is  proved  to  have 
been  the  same  with  which  the  memorandum  at  the  foot  of  that 
paper  was  written.  Hence  it  is  manifest,  that  the  obliterations,  and 
the  memorandum,  were  simultaneous  acts,  and  by  the  deceased  him- 
self; and  it  would  be  straining  overmuch  to  admit  the  supposition, 
that  it  might  have  been  surreptitiously  done  by  another,  in  the 
absence  of  any  testimony  to  cast  the  slightest  shade  of  suspicion 
npon  anybody.  The  memorandum  must  be  considered  as  connected 
•  with  the  obliterations  as  a  part  of  the  res  gentaj  and  as  ex-  q^^ 
planatory  of  the  transaction.  It  is  equivalent  to  a  declara-  •'^^ 
tion,  that  he  had  made  the  obliterations,  for  the  reason  assigned, 
(the  death  of  his  wife,)  which  made  it  necessary  to  make  another 
win. 

Considering  then  the  obliterations  to  have  been  made  by  the 
deceased,  the  second  objection  presents  itself,  to  wit,  that  the  will 
was  not  thereby  revoked;  in  support  of  which  several  authorities 
were  cited  and  relied  on  in  argument,  but  none  of  them  sustain  the 
proposition,  and  it  would  be  somewhat  strange  if  they  did. 

In  Onions  vs.  Tyrer^  I  P.  Williams^  343,  the  deceased,  by  a  will 
iluly  executed  to  pass  real  estate,  devised  lands  to  trustees,  to  cer- 
tain Uvses,  and  afterwards  made  another  will  devising  the  same  lands 
to  other  trustees,  but  to  the  same  uses,  with  a  clause  of  revocation 
of  the  first,  and  attested  by  three  witnesses,  who  did  not  sign  their 
names  in  the  presence  of  the  testator.  Supposing  the  second  will 
to  be  duly  executed  to  pass  real  estate,  the  testator  caused  the  first 
to  be  cancelled.  But  it  was  determined,  that  the  witnesses  to  the 
seeond,  not  having  signed  their  nantes  in  the  presence  of  the  testa- 
tor, it  was  void  as  to  the  land,  aud  could  not  therefore  have  the 
effect  to  revoke  the  former;  and  the  cancelling  of  the  first  will, 
under  the  presumption  that  the  second  was  good  aud  effectual,  was 
held  not  to  amount  to  a  revocation  of  it,  on  the  ground  that  it  was 
done  by  mistake.  The  case  of  Hyde  vs.  Hyde.  8  Vin,  Ab,  142,  was 
clearly  a  case  of  mistake.  And  the  case  of  Mason  vs.  JJmbreyj 
cited  by  Lord  Mansfield,  in  4  Burr.  2515,  was  decided  on  principles 
not  at  all  applicable  to  this  case. 

The  cancelling  of  a  will  is  said  to  be  an  equivocal  act,  and  not  to 
effect  a  revocation,  unless  it  is  done  animo  revovandi.  And  where  it 
i")  a  dei)endent  relative  act,  done  with  reference  to  another,  which  is 
meant  and  supposed  to  be  good  and  ettectual,  it  may  be  a  revoca- 
tion or  not,  as  that  to  which  it  relates  is  efficacious  or  not.  As 
"^here  a  man  having  duly  executed  one  will,  afterwards  causes 
another  to  be  prepared,  and  supposing  the  second  to  be  duly  exe- 
cnted,  under  that  impression  alone  cancels  the  first.     In  such  case 
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it  has  been  beld,  that  on  the  second  turning  out  not  to  have  been 
duly  executed,  the  cancelling  the  first,  being  done  by  mistake  and 
•  misapprehension,  would  not  operate  as  a  revocation.  Bat 
•'^*  never  where  a  man  has  deliberately  and  intentionally  cancelled 
his  will,  as  in  this  case,  in  the  entire  absence  of  all  accident  or  mis- 
take, notwithstanding  he  may,  at  the  time,  have  intended  to  make 
another  will. 

It  is  said,  and  indeed  it  would  seem  from  the  testimony,  that  Igna- 
tius Semmes  did  not  intend  to  die  intestate,  but  however  that  may 
be,  we  cannot  make  a  will  for  him.  By  the  will,  which  is  now 
attempted  to  be  set  up,  he  had  disposed  of  the  whole  of  his  estate 
to  his  wife,  in  trust  for  the  "  use  and  support  of  herself,  and  the 
benefit,  education  and  support,"  of  his  infant  son  until  he  should 
arrive  at  the  age  of  twenty-one  years,  when  he  bequeathed  one-half 
of  his  personal  proi)erty  absolutely  to  his  wife;  but  she  dying,  he 
struck  out  his  own  signature,  and  the  names  of  the  subscribing  wit- 
nesses, and  made  a  memorandum  at  the  bottom  of  th^  will,  assign- 
ing as  a  reason  for  what  he  had  done,  that  his  wife's  death  had  ren- 
dered it  necessary  to  make  another  will.  If  that  was  not  a  revoca- 
tion, it  would  be  found  difficult  to  revoke  a  will  by  cancelling.  In 
Burtemhaw  vs.  QilherU  1  Cotcp,  49,  which  was  cited  in  argument, 
there  were  two  wills,  and  after  the  death  of  the  party,  the  second 
will,  with  a  duplicate  of  the  first,  which  he  had  kept  himself,  were 
found  together  among  his  papers  both  cancelled ;  and  it  was  proved 
that  he  had  sent  for  an  attorney  to  prepare  another  will,  but  lost 
his  senses  before  it  could  be  done.  It  was  not  doubted  that  the 
second  will  was  revoked.  The  only  question  raised,  was  whether 
the  revocation  of  the  second  will  did  not  set  up  the  uncancelled 
duplicate  of  the  first,  and  it  was  detennined  that  it  did  not.  That 
case  surely  cannot  be  called  in  aid  of  this  will.         Decree  affirmed. 


Elder  vs,  Warfield. — June,  1826. 

Every  collateral  undertaking  to  answer  for  the  debt,  &c.  of  another  is,  by 
the  Statute  of  Frauds,  void,  if  net  in  writing;  but  original  undertak- 
ings are  not  within  the  Statute,  and  need  not  be  in  writing,  (a) 

(a)  AflSrmed  in  Glenn  vs.  Rogers^,  3  Md.  822:  White  vs.  Solomotisky,  80  Md. 
590;  Small  vs.  Schaefer,  24  Md.  162;  Thomas  vs.  Delphy.  38  Md.  378;  Frankrs. 
Miller,  38  Md.  461.  A  parol  promise  to  pay  the  debt  of  another,  in  coDsider- 
ation  of  forbearance  to  sue  the  original  debtor,  without  any  new  or  super- 
added consideration  moving  from  the  creditor  to  the  promisor  is  within  the 
Statute.  Thomas  vs.  Delphy,  supra.  A  contract  required  by  the  Statute  to 
be  in  writing  cannot  be  partly  in  writing,  and  partly  in  parol.  Frank  vs. 
Miller,  supra.  A  telegraphic  dispatch  is  a  sufficient  compliance  with  the 
requirement  of  the  Statute  that  the  promise  should  be  in  writing.  Sm^h 
vs.  Easton,  54  Md.  139.    In  order  to  bind  a  party  upon  a  collateral  promise 
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Where  there  is  a  pre-existing  debt,  or  other  liability,  a  promise  to  pay  by  a 
third  persoD,  having  immediate  respect  to,  and  founded  upon,  such  debt 
or  liability,  without  any  new  consideration  moving  to  him,  is  a  col- 
Lateral  undertaking,  and  is  within  the  Statute. 

*  Bat  where,  distinct  from  the  original  liabilit}'',  there  is  a  superadded  qoo 
consideration  for  the  promise,  moving  between  the  party  making  *'"'• 
it,  and  him  to  whom  it  is  made,  the  undertaking  is  an  original  one,  and 
is  not  within  the  Statute,  (a) 

Where  there  is  no  previous  liability,  but  the  promise  of  one  is  the  induce- 
ment to,  and  ground  of,  the  credit  given  to  another,  such  promise  is  also 
a  collateral  undertaking,  and  within  the  Statute;  the  rule  being,  that 
wherever  the  party  undertaken  for,  is  originally  liable  upon  the  same 
contract,  the  Statute  applies;  but  where  such  party  is  under  no  original 
liability,  the  promise  is  an  original  undertaking,  not  embraced  by  the 
Statute,  and  is  good,  and  his  becoming  liable  afterwards  does  not  alter 
the  rule,  though  not  in  writing,  (b) 

to  answer  for  the  debt  or  default  of  another,  it  is  necessary  that  the  con- 
sideration as  well  as  the  promise  should  appear  from  the  writing.  Ordeman 
Ts.  Lawson^  49  Md.  185.  It  is  not  necessary  however,  that  the  consideration 
should  be  stated  in  express  terms;  it  is  sufficient  if  it  may  be  collected  or 
implied  with  certainty  from  the  instrument  itself.  Ihid^  and  Deutsch  vs. 
Bond,  46  Md.  164.  A  promise  to  guarantee  the  debt  of  another  already  due, 
by  indorsing  his  promissory  note,  is  not  only  required  to  be  in  writing,  in 
order  to  carry  with  a  liability  to  the  payee,  but  it  must  also  be  supported  by 
a  consideration.  Smith  vs.  Easton,  supra.  Cf.  Maitland  vs.  Bank,  40  Md. 
o40.  A  blank  endorsement  of  a  single  bill,  made  subsequent  to  its  delivery, 
is  not  a  compliance  with  the  Statute.  Culbertson  vs.  Smithy  52  Md.  tJ28.  Cf. 
Hutton  vs.  Padgett,  26  Md.  228;  Beasten  vs.  Hendj-icksan,  44  Md.  609;  Ecker 
vs.  Bohru  45  Md.  278;  Ecker  vs.  McAllister,  Ibid,  290;  Mitchell  vs.  Doll,  2  H. 
&6.  159;  Wyman  vs.  Gray^post.  m.  p.  409;  Fen-is  vs.  Walsh,  5  H.  &  J.  249. 

(a)  Approved  in  Small  vs.  Schaefer,  24  Md.  161,  holding  that  wherever  the 
main  purpose  and  object  of  the  promisor  is  not  to  answer  for  another,  but 
to  subserve  some  purpose  of  his  own,  his  promise  is  not  within  the  statute, 
although  it  may  be  in  form  a  promise  to  pay  the  debt  of  another. 

(6)  Affirmed  in  Connolly  vs.  Kettlewdl,  1  Gill,  263;  Ellicott  vs.  Peterson,  4 
Md.  492;  R.  JR.  Co.  vs.  Prentiss.  11  Md.  127;  Cropper  vs.  Pittman,  13  Md. 
195;  Myer  vs.  Grafflin,  31  Md.  355;  Norris  vs.  Graham,  83  Md.  59. 

The  following  are  instances  of  agreements  not  within  the  Statute.  A 
promise  to  a  debtor,  upon  consideration,  to  discharge  a  debt  due  from  such 
debtor  to  a  third  person.  Jones  vs.  Hardesty,  10  G.  &  J.  404.  An  agree- 
ment by  a  grandfather  to  pay  to  their  stepfather  whatever  expense  the 
latter  might  incur  for  the  support  and  education  of  the  former ^s  grand- 
children, the  service  having  been  performed  solely  on  the  credit  of  the 
([Tandfather.  Ellicott  vs.  Peterson,  supra.  A  promise  by  the  owner  of  a 
building  to  pay  a  mechanic,  working  for  a  contractor,  whereby  the  mechanic 
is  restrained  from  filing  his  lien  claim  and  the  same  is  lost.  Andre  vs. 
Bodnum^  13  Md.  241.  If  the  party,  to  whom  a  promise  to  pay  is  made, 
gives  up,  in  consideration  thereof,  a  demand  against  his  original  debtor,  the 
promise  is  an  original  undertaking,  but  there  must  be  an  extinguishment 
of  the  first  debt  as  a  consideration  for  the  new  promise.  Ibid^  and  White 
vs.  Sdomofisky^  30  Md.  590,  see  also  Thompson  vs.  Dorsey,  4  Md.  Ch.  149; 
Small  vs.  Schaefer,  24  Md.  143. 

The  following  are  instances  of  collateral  agreements  within  the  Statute. 
Where  certain  articles  were  selected  by  S.  and  the  vendor  refused  to  deliver 
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In  cases  of  this  kind  of  the  sale  of  goods,  &c.  the  liability  of  the  parties 
obtaining  them  depends  upon  the  question,  to  whom  was  the  credit 
given?  And  that  is  a  question  for  the  decision  of  the  jury;  though 
there  are  cases  under  the  Statute  in  which  the  liability  of  the  party 
undertaken  for,  is  a  question  of  law.  The  debiting  the  party  obtaining 
goods  with  them  in  the  books  of  the  vendor,  not  conclusive  evidence 
that  the  credit  was  given  to  him.  (a) 

In  an  action  upon  a  valid  collateral  undertaking  to  pay  the  debt  of  another, 
the  declaration  must  be  on  the  special  promise;  but  upon  an  original 
undertaking  the  proper  remedy  is  indebitatis  assumpsit. 

Appeal  from  Baltimore  County  Court.  Assumpsit.  The  defend- 
ant, (the  now  appellant,)  pleaded  the  general  issue.  At  the  trial 
the  plaintiff,  (the  appellee,)  offered  in  evidence,  by  Alfred  Warfield, 
the  plaintiff's  brother  and  clerk,  that  in  the  year  1817,  the  plaintiff 
was  applied  to  by  Joseph  Berrett  to  furnish  him  with  necessaries 
for  his  family,  on  credit ;  that  the  plaintiff,  having  doubts  of  Ber- 
rett's  solvency,  declined  to  do  so,  and  refused  to  let  him  have  the 
goods  he  applied  for.  That  at  this  time  the  defendant  lived  on  part 
of  a  farm  belonging  to  Berrett's  wife,  in  what  character,  whether  as 
manager,  overseer  or  trustee,  he  knew  not.  That  subsequently  the 
defendant  called  and  requested  the  plaintiff,  through  the  witness, 
to  let  Berrett  have  goods,  &c.  which  he  wanted,  and  told  the  plain- 
tiff that  Berrett  was  perfectly  solvent,  and  did  not  owe  more  than 
9500,  and  was  willing  and  able  to  pay  his  debts;  that  Berrett  had 
recently  sold  property  in  Baltimore  for  a  considerable  sum  of  money, 
and  the  plaintiff'  should  be  paid  out  of  it.  The  plaintiff  still  doubted, 
when  the  defendant  told  him  to  let  Berrett  have  goods,  and  he  wonld 
be  responsible  for  the  amount,  and  pay  it  out  of  the  proceeds  of  the 


them  until  he  saw  the  defendant  whom  he  asked  if  he  would  pay  for  the 
goods  if  delivered  to  S.,  and  S.  did  not  pay,  and  the  defendant  having 
answered  that  if  S.  did  not  pay  he  would,  the  goods  were  entered  on  the 
vendor's  books  *^  secured  by  '^  the  defendant.  ComioUy  vs.  Kettlewdl.  gujtra. 
A  guaranty  by  a  third  party  of  the  vendor  ^s  warranty  of  the  soundness  of 
a  horse  is  a  collateral  undertaking,  and  where  such  guarantor  paid  the  pur- 
chase monoy  for  the  horse  to  the  vendor,  at  the  purchaser's  request,  the 
latter  cannot  rely  upon  such  parol  agreement  as  a  defence  to  an  action 
against  him  by  the  guarantor  to  recover  the  money  so  paid.  Glenn  vs. 
Rogers^  3  Md.  312.  While  a  physician  was  attending  a  man  who  had  been 
injured  in  a  railroad  accident,  the  railroad  company,  by  its  agent,  requested 
him  to  continue  his  attendance  and  promised  that  the  company  would  pay 
him  for  his  services.  This  was  held  not  to  be  an  original  undertaking  on 
the  part  of  the  company  unless  the  jury  should  believe  that  the  services 
were  rendered  on  the  credit  of  the  company  and  not  on  that  of  the  patient. 
-R.  -R.  Co.  vs.  Prentiss,  Hupra.  Where  one  gives  credit  to  another  for  goods 
sold  and  delivered,  on  the  promise  of  a  third  person  ''to  see  him  paid/* or 
that  ''he  wouid  see  the  bill  paid,''  such  words,  standing  alone,  import  a 
collateral  liability.  Cropper  vs.  Pittman.  sujira. 
[a]  Affirmed  in  Myer  vs.  Grafflin^  31  Md.  856. 
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said  sale  of  Bennett's  property,  which  he  •  the  defendant  ex-  q^q 
pected  to  receive.  This  agreement  was  not  reduced  to  writing,  ^^^ 
or  any  memomnduin  made  of  it.  The  phiintiff'  in  the  year  1817, 
1818  and  1819,  let  Berrett  have  various  goods,  wares  and  merchan- 
dise. The  plaintiff  further  gave  in  evidence,  by  the  same  witness, 
that  after  the  conversation  aforesaid,  between  the  plaintiff  and 
defendant.  Berrett,  upon  his  orders,  obtained  at  different  times, 
goods  and  merchandise  to  the  amount  of  $523,  being  the  same  goods 
and  merchandise  for  the  recovery  of  whose  value  the  action  was 
brooght.  And  further  proved,  by  the  witness,  who  during  that 
time  kept  the  plaintifi''s  books,  that  the  said  goods,  as  they  were 
sold,  were  charged  to  Berrett,  and  that  the  whole  account  stands  on 
the  ledger  of  the  plaintiff,  lieaded  "  Mr.  Joseph  Berrett  to  Charles 
D.  Warfield,  Dr."  with  the  words  "assumption,  or  securityship,  or 
guarantee,  of  John  Elder,"  (the  defendant.)  The  witness  did  not 
certainly  remember  which  word,  but  beheves  it  was  "gfiarantee" 
written  opposite,  and  he  considered  them  synonymous.  The  plain- 
tiff also  proved  by  the  same  witness,  that  the  account  produced  was 
frequently  presented  to  the  defendant,  who  promised  to  pay,  and 
that  the  signature  Charles  D.  Warfield,  to  the  receipt  at  the  bottom 
of  said  accopnt,  was  the  plaintiff's.  *'  Baltimore  County,  27th  March, 
1819.  Rec'd  of  Mr.  J.  S.  Berrett^  a  note  for  five  hundred  and  twenty- 
three  dollars,  being  for  the  above  account,  and  a  note  of  his  for  one 
hundred  and  fifty-seven  dollars  and  three  cents,  which  when  paid, 
will  be  in  full.  The  note  bearing  date  the  27th  March,  1819,  is  pay- 
able at  six  months.  Chas.  D.  Wa^efield." 

That  the  said  account  was  also  frequently  presented  to  Berrett. 
The  plaintiff  further  give  in  evidence,  that  the  note  mentioned  in 
said  receipt  for  1523  given  the  plaintiff  by  Berrett  and  his  wife,  was 
taken  at  the  defendant's  request,  and  by  his  suggestion ;  and  that  after 
the  said  goods  were  furnished  to  Berrett,  and  before  the  said  note 
was  taken,  and  after  it  was  taken,  the  defendant  acknowledged  him- 
self to  be  answerable  to  the  plaintiff  for  the  said  debt,  and  promised 
to  pay  it,  but  never  gave  any  written  acknowledgment  or  promise, 
or  signed  any  memorandum  in  writing-  to  that  effect.  The  plain- 
tiff further  gave  in  evidence,  that  Berrett  resided  in  Baltimore 
before  his  removal  to  the  country,  and  in  1812  applied  for  the  bene- 
fit of  •  the  insolvent  laws,  and  was  discharged;  that  in  1813 
he  again  applied  and  obtained  a  discharge,  and  also  in  1819.  ^^^^ 
He  also  offered  evidence  by  Matthew  Murray,  that  in  1817,  Berrett 
was  considered  insolvent,  and  that  the  defendant  paid  the  fees  due 
from  Berrett  to  him  for  1817  and  1818,  and  oflered  an  acknowledg- 
ment for  the  fees  for  1817.  He  also  offered  evidence  by  Walter 
Worthington,  that  the  defendant  told  the  witness  that  he  was  will- 
ing to  pay  the  plaintiff's  claim,  and  considered  himself  responsible, 
but  that  he  bad  been  desired  not  to  do  so  by  Columbus  O'Donnell, 
and  had  received  from  said  O'Donnell  a  bond  of  indemnity  in  the 
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event  of  a  judgment  against  him;  that  the  defendant  had  had  prop- 
erty assigned  him  by  Berrett,  which  he  had  conveyed  to  O'DonnelL 
The  defendant  then  prayed  the  opinion  of  the  Court,  and  their  direc- 
tion to  the  jury,  that  on  the  whole  of  the  said  evidence,  the  plaintiff 
was  not  entitled  to  recover;  which  opinion  and  direction  the  Court, 
[Akchek,  0.  J.  and  Ward,  A.  J.]  refused  to  give.  The  defendant 
excepted;  and  the  verdict  and  judgment  being  against  him,  he 
appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  «).,  Eable  and  DOR- 
SEY,  JJ. 

E.  Johnson^  for  the  appellant,  contended,  th^t  the  promise  of  the 
appellant  to  pay  the  debt  being  in  parol,  notwithstanding  the  circum- 
stances in  the  case,  was  void  under  the  Statute  of  Frauds.  Rob,  on 
Frauds,  Appendix,  467;  Buckmyer  vs.  Darnall,2  Ld,  Eaym,  1085; 
MaUon  ¥b.  Wharam,  2  T.  i^.  80 ;  Anderson  vs.  Hayman,  2  H.  BUc, 
120 ;  1  Com,  on  Cont.  53 ;  1  Bac,  Ab.  tit  Agreement,  123 ;  Lamborn 
vs.  Watson,  H  H.  da  J.  252;  Lamborn  vs.  Moore,  lb.  422. 

C.  S.  TT.  Dorsey,  for  the  appellee,  cited  Phillips  vs.  Bistolli,  9  Serg. 
i&  Low,  163;  Davis  vs.  Davi^,  {ants  36;)  Burt  vs.  Gwinn,  4  H.  d'  L 
507. 

« 
Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.    The  bill  of 

exceptions,  on  which  this  case  is  brought  up,  was  taken  to  the  refu- 
^  -  sal  of  the  Court  below  to  direct  the  jury  that  the  •  plaiutiff 
oHO  ^Yas  not  entitled  to  recover;  and  the  fourth  section  of  the 
Statute  of  Frauds,  by  which  it  is  provided,  *'  that  no  action  shall  he 
brought,  whereby  to  charge  the  defendant  upon  any  special  promise 
to  answer  for  the  debt,  default  or  miscarriage,  of  another  i)ei^n, 
unless  the  agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandutn  or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person  there- 
unto, by  him  properly  authorized,"  is  relied  upon  to  sustain  the 
api)eal. 

The  record  does  not  inform  us  why  the  Court  refused  to  give  the 
dire(*>tion  prayed;  whether  on  the  ground,  that  in  the  opinion  of  that 
tribunal,  ui)on  the  facts  in  the  cause,  the  plaintiff  was  entitled  to  re- 
cover, or  because  it  was  deemed  the  province  of  the  jury  to  deter- 
mine to  whom  the  cre<lit  Wiis  originally  given.  The  Statute  of  Frauds 
has  furnished  a  wide  tield  for  the  exercise  of  judicial  ingenuity;  iuul 
it  is  perhaps  to  be  regretted,  that  in  the  range  of  construction  any 
of  its  provisions  should  have  been  infringed  oi*  evaded. 

A  strict  adherence  to  the  letter,  would,  it  is  believed,  have  pre- 
vented much  litigation,  of  which  the  introduction  of  exceptious  has 
proved  a  fruitful  source;  it  may  now,  however,  be  assumed,  as  the 
settled  constraction  of  that  branch  of  the  fourth  section,  on  which 
this  case  depends,  that  every  collateral  understanding,  or  promise. 
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to  answer  for  tbe  debt,  deiaalt  or  inisc<irriage,  of  another,  is  within 
tbestatate,  and  void,  if  not  in  writing;  but  that  original  undertak- 
ings are  not  within  the  statute,  and  need  not  be  in  wnting. 

Collateral  and  original,  have  become  the  technical  terms,  whereby 
to  distinguish  promises  that  are  within,  and  such  an  are  not  within 
the  statute.  And  aa  they  are  terms  not  used  or  defined  in  the  statute 
\tse\U  it  may  here  be  proper  to  notice  the  general  distinguishing 
eharsieteristics  of  collateral  and  original  promises,  as  understood  in 
relation  to  the  Statute  of  Frauds. 

Where  there  is  a  pre-existing  debt,  or  other  liability,  a  promise  by 
a  third  person,  having  immediate  respect  to,  and  founded  upon  the 
original  liability,  without  any  new  consideration  moving  to  him,  to 
pay  or  answer  for  such  debt  or  liability,  is  a  collateral  undertaking — 
as  in  the  case  of  Fish  vs.  Hutchinson^  2  Wits,  94,  which  was  an  action 
founded  on  a  promise  by  the  *  defendant  to  pay  a  debt  due  qq^ 
from  one  Vickars  to  Fish,  (for  which  Fish  had  brought  suit,)  •'^" 
in  consideration  that  Fish  would  stay  his  action  against  Vickars, 
which  being  a  promise  to  pay  the  still  subsisting  debt  of  another, 
was  held  to  be  clearly  within  the  statute.  And  so  in  Kirtham  vs. 
Mariiny  2  Bam,  dt  Aid.  613,  where  A.  having  wrongfully  killed  the 
horse  of  B.  a  promise  by  C.  to  pay  6.  the  damages  he  had  sustained, 
in  consideration  that  he  would  not  sue  A.  was  adjudged  to  be  within 
the  statute. 

Bat  where,  distinct  from  the  original  liability,  t^ere  is  a  new  and 
snperadded  consideration  for  the  promise,  moving  between  the  party 
IHomLsing,  and  him  to  whom  the  promise  is  made,  in  such  case  it  is 
an  original  undertaking — as  in  Williams  vs.  Leper^  3  Burr.  1886, 
where  the  defendant,  having  got  possession  of  goods  which  were  sub- 
ject to  distress  for  rent  in  arrear,  promised  the  landlord,  (the  plain- 
tiff,) to  pay  him  the  rent,  if  he  would  desist  from  distraining. 

There  the  promise  by  the  defendant  was  to  pay  the  amount  of 
rent  due  li*om  another;  but  the  parting  by  the  landlord  with  his  lien 
on  the  goods  in  the  defendant's  possession,  and  thus  relieving  them 
from  liability  to  be  distrained  upon,  was  a  new  and  snperadded  con- 
sideration, moving  between  the  landlord  and  the  defendant,  and  the 
immediate  ground  of  the  promise. 

There  are  man^'  cases  proceeding  upon  this  distinction,  between  a 
promise  founded  upon  the  liability  alone  of  a  third  person,  and  one 
which  is  induced  by  a  distinct  and  superadded  consideration  moving 
between  the  immediate  contracting  parties — as  Anstey  vs.  Marden,  4 
&w.  d*  Full.  130;  Castling  vs.  Aubert^  2  East^  325 ;  and  Read  vs.  Nash^ 
1  Wite.  305. 

Again,  where  there  is  no  previously  existing  debt,  or  other  lia- 
bility, but  the  promise  of  one  is  the  inducement  to,  and  ground  of, 
the  credit  given  to  another,  by  which  a  debt  or  liability  is  created 
^  him  to  whom  the  credit  is  given,  such  a  promise  is  a  collateral 
Dodertakiog 
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The  geueral  rule  being,  that  wherever  the  party  undertaken  for,  is 
originally  liable  upon  the  same  contract,  the  promise  to  answer  for 
that  liability  is  a  collateral  promise,  and  must  be  in  writing.  As  if 
B.  gives  credit  to  C.  for  goods  sold  and  delivered  to  him,  on  the 
promise  of  A.  to  see  him  paid,  or  to  pay  •  him  for  them  if  C. 
*'*' •  should  not,  in  that  case  it  is  the  immediate  debt  of  0.  for 
which  an  action  will  lie  against  him,  and  the  promise  of  A.  is  a  col- 
lateral undertaking  to  pay  that  debt,  he  being  only  a«  a  security. 

But  where  the  party  undertaken  for  is  under  no  original  liability, 
the  promise  is  an  original  undertaking,  and  binding  upon  the  party 
promising,  without  being  in  writing.  Thus,  if  B.  furnishes  goods  to 
G.  on  the  express  promise  of  A.  to  pay  for  them,  as  if  A.  says  to  him, 
let  0.  have  goods  to  such  an  amount,  and  I  will  pay  you,  and  the 
credit  is  given  to  A.  in  that  case  G.  being  under  no  liability,  there  is 
nothing  to  which  the  promise  of  A.  can  be  collateral ;  but  A.  being 
the  immediate  debtor,  it  is  his  original  undertaking,  and  not  a 
promise  to  answer  for  the  debt  of  another.  The  case  of  Buckmyer 
vs.  Damallj  2  Ld.  Raym.  1085,  may  be  considered  a  leading  and  in- 
structive  case  on  this  subject.  And  Watkins  vs.  Perkins^  I  Ld.  Eajfm. 
224 ;  Harris  vs.  Huntbdckj  1  Burr,  371 ;  Jones  vs.  Cooper^  1  Cowper, 
227 ;  Matson  vs.  Wharam^  2  T.  R.  80 ;  Anderson  vs.  Hayman^  1  H.  Elk. 
120 ;  and  Keate  vs.  Temple^  1  Bos.  <&  PvXL  158 — are  illustrative  of  this 
general  position,  that  whether  a  promise  is  collateral  or  original, 
depends  upon  the  liability  of  the  party  undertaken  for. 

Hence  the  first  point  of  inquiry  in  such  cases  is,  whether  the  party 
undertaken  for,  is  liable  at  all  on  the  contract;  or,  to  whom  the  credit 
was  originally  given  f  The  existence  of  such  liability  being  implied 
in  the  very  notion  of  a  collateral  undertaking. 

In  ascertaining  which,  the  extent  of  the  undertaking,  the  expit»- 
sions  used,  the  situation  of  the  parties,  and  all  the  circumstances  of 
the  case,  should  be  taken  into  consideration ;  and  in  the  case  of 
goods,  &c.  furnished  for  the  use  of  one  at  the  instance  of  another, 
where  the  undertaking  is  collateral,  the  declaration  in  an  action  for 
the  amount,  founded  on  such  collateral  undertaking,  must  be  on  the 
special  promise. 

But  where  it  is  an  original  undertaking  or  promise,  the  proper 
remedy  is  the  action  of  indebitatus  assumpsit 

This  is  an  action  of  general  indebitatus  assumpsit,  for  goods  for- 
nished  to  Joseph  Berrett,  at  the  instance  of  the  appellant,  which  is 
resisted  on  the  ground  of  a  supposed  subsisting  •  liability  on 
*'**^  the  part  of  Berrett,  to  whom  it  is  contende<l  the  credit  was 
originally  given,  and  therefore,  that  the  promise  of  the  appellant 
not  being  in  writing,  was  void  under  the  Statute  of  Frauds. 

If  Berrett  was  originally  liable,  it  is  very  clear  that  the  promise  of 
the  appellant  was  merely  collateral,  and  within  the  statute;  hot 
whether  he  was  or  was  not  liable,  depends  upon  the  further  question, 
to  whom  was  the  credit  given  f    For  if  the  credit  was  not  given  to 
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him,  bat  to  the  appellant,  then  it  was  not  his  debt,  but  the  immedi- 
ate debt  of  the  appellant,  for  which  he  is  liable  in  this  form  of  action, 
notwithstanding  the  promise  was  not  in  writing,  being  an  original 
undertaking,  and  not  a  collateral  promise,  within  the  statnte,  to 
answer  for  the  debt  of  another. 

And  even  if  Berrett  has  since  become  liable,  snch  snbseqnent  lia- 
bility cannot  have  the  effect  to  alter  or  change  the  original  charac- 
ter of  the  api)ellant'8  promise ;  but  such  as  it  was  at  the  time  of  the 
contract,  it  is  now.  The  inquiry  therefore,  at  the  trial,  should  have 
been,  what  was  the  predicament  of  the  parties  at  the  time  the  goods 
were  delivered ;  was  the  credit  given  to  Berrett  on  the  suretyship  of 
the  appellant,  or  was  it  given  to  the  appellant  himself  alone?  And 
QOt  whether  by  subsequent  circumstances,  Berrett  had  rendered  him- 
self liable. 

It  is  the  undoubted  province  of  the  Court,  to  determine  questions 
of  law,  arising  upon  the  facts  of  a  cause,  and  the  equally  unques- 
tioned province  of  the  jury  to  decide  the  questions  of  fact.  Whether 
the  party  undertaken  for,  was  originally  liable  at  all  upon  the  con- 
tr&et,  is  not  always  a  question  of  fact,  but  there  are  cases  in  which 
it  is  a  question  of  law  to  be  decided  by  the  Court.  As  in  Buckmyer 
rs.  Damallj  befoi*e  cited,  which  was  an  action  against  Damall  on 
bis  nndertaking,  that  if  the  plaintiff  would  hire  a  horse  to  one  En- 
giisb,  English  would  redeliver  him. 

There  the  point  of  inquiry  was,  not  to  whom  the  credit  was  given, 
bat  whether  by  of)eration  of  law  English  was  liable  on  the  contract ; 
or  whether,  if  liable  at  all,  it  was  not  a  liability  growing  out  of  a  sub- 
sequent wrong,  as  the  converting  the  horse  to  his  own  use,  which 
was  a  mere  question  of  law.  And  tlys  Court  being  of  opinion,  that 
English  was  liable  to  an  action  of  detinue,  on  his  implied  promise 
upon  the  bailment  to  redeliver  •  the  horse,  it  was  determined,  q^^ 
the  delivery,  the  implied  contract  for  redelivery  arising  upon  ^^^ 
the  act  of  delivery,  and  the  undertaking  by  Darnall,  being  all  coin- 
cident in  point  of  time,  and  constituting  one  entire  transaction,  that 
the  promise  of  Damall  was  collateral. 

But  here  the  point  of  inquiry  at  the  trial  was,  to  whom  the  credit 
was  given  1  Which  was  purely  a  question  or  inference  of  fact  from 
the  evidence,  to  be  found  by  the  jury,  u{K)n  which  the  legal  responsi- 
bility of  the  appellant  on  his  promise  depended. 

The  Court,  therefore,  did  right  in  refusing  to  give  the  direction 
prayed;  which  if  they  had  done  would  have  been  to  decide  the  fact, 
that  the  credit  was  given  to  Berrett,  and  to  take  from  the  jury  a 
<)ue8tion  which  it  was  their  province  to  decide,  on  a  consideration  of 
^  tbe  circumstances  of  the  case. 

Mach  stress  has  been  laid  on  the  circumstance  that  Berrett  was 
debited  on  the  books  of  the  plaintiff,  as  tending  to  show  that  the 
<^it  was  given  to  him.  But  however  strong  it  may  be  supposed, 
it  was  only  a  circumstance  to  be  submitted,  with  all  the  other  evi- 
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dence  in  the  cause,  to  the  jury — as  in  Anderson  vs.  Haymaii^  1 H.  BJk* 
120,  which  ia  very  similar  to  this  case. 

With  the  finding  of  the  jury,  whether  right  or  wrong  on  the  evi- 
dence, we  have  nothing  to  do,  the  case  is  not  before  us  on  a  motion 
to  set  aside  the  verdict.  The  qaestion,  which  we  are  called  upon  to 
decide,  is  whether  it  was  a  matter  fit  to  be  left  to  the  jnry  t  And  we 
think  it  wa^.  Judgment  affirmed. 


Drake  vs.  Hudson  &  Franciscus. — June,  1826. 

D.  &  F.  owners  of  the  schooner  Superior,  sent  her  to  Havana,  consigned  to 
P.  where  she  arrived  on  the  3d  March,  1816.  P.  having  discharged  his 
duties  as  consignee,  on  the  17th  of  April,  paid  the  then  customary  duties 
at  the  custom-house  at  Havana,  and  he  made  up  his  accounts  accord- 
ingly, and  transmitted  them  to  D.  6^  F.  on  the  vessel's  return.  It 
appeared  by  parol  evidence,  that  the  intendant  of  Havana,  by  an  order 
stated  to  be  dated  the  1st  of  March,  1816,  but  not  made  public  till  some 
time  after,  directed  that  vessels  entering  that  port,  after  the  said  Ist  of 
March,  should  pay  an  additional  duty,  and  that  the  consignees  there 
had  been  compelled  to  pay  this  duty;  and  that  among  them  P.  as  the 
consignee  of  the  Superior,  was  called  on  to  pay  it  in  the  November  fol- 
lowing, when  it  was  paid  by  P^s  house.  In  an  action  of  assumpsit  bj 
-  g^g^  P-  *  against  D.   &  F.   to  recover  the  amount  so  paid. — Held,  that 

^\3\3  he  was  individually  entitled  to  recover,  although  the  payment  was 
made  by  his  house.  That  a  consignment  transfers  not  only  the  power, 
but  is  a  request  to  the  consignee  to  pay  all  charges  to  which  the  vessel 
may  be  liable,  at  her  port  of  delivery,  and  for  such  charges  the  con- 
signee, if  he  acts  in  that  character,  becomes  personally  liable. 

Held  also,  that  though  it  was  deaf  from  the  evidence,  that  the  order  of  the 
intendant  at  Havana,  under  which  the  additional  duty  was  paid,  was  in 
writing,  still  its  contents  might  be  proved  by  parol,  and  that  it  was  not 
necessary  to  prove  it  by  an  authentic  or  sworn  copy — ^the  rule  which 
requires  this  last  proof,  being  applicable  only  to  such  foreign  laws,  or 
public  edicts,  of  which  a  regular  record  is  necessarily  presumed  to  have 
been  kept. 

Held  also,  that  although  the  contents  of  the  order  could  not  legally  be  proved 
by  i)arol,  yet  that  payments  under  the  order  might  be  so  proved,  as  such 
payments  established  the  fact  of  the  amount  of  duties  payable  at  Ha- 
vana, and  the  usage  or  custom  to  pay  them;  and  a  usage  or  custom  may 
be  proved  by  parol,  whether  it  originates  in  a  public  written  law,  or  not. 

Appeal  from  Baltimore  County  Court.  Assumpsit  for  money  paid, 
laid  out  and  expended ;  money  lent  and  advanced,  and  on  an  insimvl 
computdssent  The  defendants,  (the  appellees,)  pleaded  non  assumpsiir, 
and  issue  Wiis  joined.  At  the  trial,  the  plaintiff,  (the  appellaot,) 
offered  evidence,  that  the  defendants,  together  with  a  certain  Cars- 
ton  Newhonse,  who  was  then  alive,  but  not  alive  at  the  institotion 
of  this  suit,  were  owners  of  a  vessel  called  the  schooner  Superior; 
that  in  the  early  part  of  the  year  1816,  the  said  vessel  was  sent  with 
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a  cargo  by  the  said  owners  to  the  Havana,  consigned  to  the  plaintiff; 
and  that  in  the  latter  pait  of  the  month  of  March,  1816,  it  was  a 
matter  of  general  notoriety  at  Havana,  that  the  consignees  of  all 
vessels  which  had  come  into  the  port  subsequently  to  the  1st  of  March, 
1816,  were  required  by  a  municipal  regulation,  or  order  of  the  intend- 
ant  of  that  port,  to  pay  double  tonnage-duty  on  all  vessels  which  had 
80  arrived  after  said  1st  day  of  March;  that  is  to  say,  an  additional 
duty  of  five  and  a  half  rials  per  ton,  over  and  above  the  regular  duty 
of  the  same  amount,  which  had  been  before  the  usual  and  accustomed 
duty.    That  this  additional  duty  had  actually  been  paid  in  several 
instances  by  the  witness,  who  was  offered  to  prove  the  general  noto- 
riety of  the  existence  of  the  duty,  to  the  consignees,  with  whom  he 
settled  his  accounts,  and  under  whose  •  care  were  the  vessels,   Mg^-m 
of  which  he  was  supercargo.    The  plaintiff'  further  read  in  '^^'^ 
evidence  the  commission  which  issued  out  of  Baltimore  County  Court 
on  the  28th  of  February,  1822,  to  certain  persons  of  the  City  of 
Havana,  in  the  Island  of  Cuba,  for  the  purpose  of  taking  testimony, 
irith  the  interrogatories  and  depositions  returned  with  the  com  mis- 
don,  viz.    The  deposition  of  Jose  Manuel  de  Lorio,  merchant  in  the 
City  of  Havana,  who  deposed,  in  answer  to  the  second  and  third 
questions,  that  '^  he  recollects  that  the  American  schooner  Superior, 
(the  vessel  named  above,)  Captain  Barry,  arrived  here  in  the  port  of 
Havana  on  the  3d  of  March,  1816;  that  the  house  of  James  Drake, 
(the  plaintiff*,)  paid  the  tonnage-duty  on  said  schooner  at  the  rate  of 
five  and  a  half  rials  per  ton,  making,  on  289  tons,  $198  and  five  and 
half  rials.     These  duties  were  paid  at  the  custom-house  on  the  17th 
of  April  of  said  year.    Answer  to  the  fourth  question — He  knows  of 
an  order  of  the  intendant  of  this  city,  dated  1st  of  March,  1816,  but 
not  communicated  to  the  public  at  that  time,  in  virtue  of  which  all 
vessels  that  had  come  into  this  port  subsequent  to  the  1st  of  March, 
1816,  must  pay  double  tonnage-duty ;  that  is  to  say,  eleven  rials  per 
ton,  instead  of  five  and  a  half  rials.    He  knows  that  all  the  con- 
signees of  vessels,  entered  subsequent  to  the  1st  of  March,  1816, 
were  obliged  to  pay  the  arrear ;  and  in  consequence,  James  Drake 
was  called  upon  to  pay,  and  did  pay  at  the  custom-house,  on  the  14th 
of  November,  1816,  the  additional  duty  of  five  and  a  half  rials  per 
ton  on  the  said  schooner  Superior,  making  the  sum  of  $198,  five  and 
a  half  rials.    He  also  knows  that  this  sum  is  still  due  to  James 
Brake  by  the  owners  of  the  said  schooner."    The  deposition  of  John 
B.  Fronty,  clerk  in  the  house  of  Messrs.  Drake  &  Mitchell,  in  the 
City  of  Havana,  deposed,  in  answer  to  the  second  question,  that  <^  he 
recollects  that  a  certain  tonnage-duty  was  paid  by  the  house  of 
James  Drake,  on  account  of  the  American  schooner  Superior,  which 
arrived  in  this  port  on  the  3d  of  March,  1816,  amounting  to  $198, 
and  five  and  a  half  rials.    This  duty  wa«  paid  on  the  1 7th  of  April, 
1816,  at  the  custom-house,  at  the  rate  of  five  and  a  half  rials  per  ton, 
the  schooner  measuring,  as  per  register,  298  tons.    Answer  to  the 
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third  and  fourth  questions.     He  knows  that  the  house  of  James 
Drake  was  called  upon  to  pay  •  an  additional  tonnage-duty 
^\M4>  j-Qp  gjjj^  vessel  of  5 J  rials  per  ton,  in  virtue  of  a  new  order  of 
the  intendant,  not  made  known  at  the  time  the  first  payment  was 
made ;  and  that  although  the  vessel's  accounts  were  closed  and  sent, 
the  house  had  to  pay  on  the  14th  of  November,  1816,  $198  and  five 
and  a  half  rials,  at  the  custom-house  for  this  additional  duty.    That 
the  order  of  the  intendaut  comprehended  all  foreign  vessels  which 
had  entered  this  port  subsequent  to  the  1st  of  March,  1816.    He 
knows  that  this  last  payment  remains  still  due  to  the  house  of  James 
Drake,  by  the  owners  of  the  said  schooner."    Upon  this  evidence 
the  defendants  prayed  the  Court  to  direct  the  jury,  that  inasmuch  as 
the  above  deposition  of  Jose  Manuel  de  Lorio  states,  that  the  ''  order 
of  the  intendant"  of  Havana,  which  imposed  the  additional  duty, 
"  was  dated  the  1st  of  March,  1816,"  the  jury  were  bound  to  infer 
that  the  said  order  was  in  writing,  as  originally  issued  by  the  intend- 
ant, and  that,  consequently,  no  parol  evidence  could  be  admitted  to 
prove  the  existence  of  such  an  order,  or  the  payment  by  the  plain- 
tiff, for  the  use  of  the  defendants,  of  any  duty  imposed  by  such 
order;  and  that  the  jury  must,  therefore,  find  their  verdict  for  the 
defendants.    This  direction  the  Court,  [Aroheb,  C.  J.  and  HAlf- 
SON,  A.  J.]  gave  to  the  jury.    The  plaintiff  excepted;  and  the  ver- 
dict and  judgment  being  against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Earle,  Mabtin, 
Stephen,  and  Dorsey,  JJ. 

R,  B,  Magruder  and  Krebs^  for  the  api>ellant,  contended,  1.  That 
whether  the  order  of  the  intendant  of  Havana,  mentioned  m  the 
bill  of  exceptions,  was  in  writing  or  not,  was  a  question  of  fact  for 
the  jury;  and  that,  therefore,  the  absolute  direction  of  the  Court 
was  eiToneous.  2.  That  admitting  the  jury  were  bound  to  infer  that 
the  order  was  in  writing,  still  parol  evidence  was  admissible,  under 
the  circumstances  of  the  case,  to  prove  its  existence,  and,  therefore, 
the  absolute  direction  was  erroneous.  3.  That  even  if  the  order  was 
in  writing,  still  as  it  was  not  proved  to  have  been  in  writing  as  a 
public  edict,  but  may  have  been  the  result  of  instructions  l^oni  the 
Governor  of  Cuba,  it  might  have  been  proved  by  parol.  4.  That 
whether  ^  the  order  was  a  public  edict  in  writing,  or  not,  the 
'^^^  appellant  might  legally  offer  parol  evidence  of  any  payments 
he  might  have  been  obliged  to  make  for  the  use  of  the  appellees,  on 
account  of  any  duty  imposed  by  such  order,  or  which  by  any  usage 
of  trade,  or  regulation  at  Havana,  the  appellant,  as  consignee,  was 
compelled  to  make. 

On  the  first  point,  they  cited  WV^onvs,  Dickson^  2  Bam.  &  Alder, 
10;  Marble  Insurance  Company  of  Alexandria  vs.  Young^  5  Cranch^ 
187;  Jackson  vs.  Schoonmaker,  2  Johns.  234.  On  the  second  point— 
Church  vs.  Hubhart^  2  Cranch^  226,  237.     On  the  third  point— CAwrc* 
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V8.  Huhbartj  2  Cranchj  226 ;  Livingston  vs.  Maryland  Insurance  Conn- 
pmty,  6  Cranchj  274.  On  the  fourth  point — Livingston  vs.  Maryland 
Insurance  Company,  7  Cranch,  512;  /Smt^A  vs.  Elder,  3  Johns.  105; 
drant  vs.  M'Laehlin,  4  Johns,  34;  Fan  Omeron  vs.  Dowick,  2  Camp.  42. 
jPWci  and  Mitchell,  for  the  appellees,  referred  to  1  P/w7Z.  i7t?.  167, 
301;  Zenitj^vB.  Fanfar/te,  1  Johns.  394;  J9fi«ZZ6  vs.  Heightman,  4  J^«p. 
79;  Condy^s  Marsh.  706,  noto;  Millet*  vs.  Heinrick,  4  Camph.  155; 
CAktc^  vs.  Hubbart,  2  Cranch,  187 ;  Renner  vs.  BanA;,  9  WA^at  591 ; 
Jf^A  vs.  DttAe  o/  Leeds,  Cowper,  434;  jyArcy  vs.  iyfe,  5  J^inne^, 
441;  2  LiV.  on  Agency,  23;  Banoorgee  vs.  Hovey,  5  MaM.  41;  iSmifA 
vs.  i?/<fer,  3  JoAn«.  113 ;  ^j?aM  vs.  Partridge,  8  T.  i^.  310 ;  Si^wrrwr 
vs.  Elderton^  5  -E7«p.  2. 

•  DoESET,  J.  delivered  the  opinion  of  the  Court.  The  ^^,y 
appellees,  the  owners  of  the  schooner  Superior,  despatched  '♦^  • 
her,  with  a  cargo,  to  the  Havana,  where  she  arrived  on  the  third 
day  of  March,  1816,  consigneid  to  the  appellant,  who  having  dis- 
charged his  duties  as  consignee,  on  the  17th  of  April  paid  at  the 
castom-honse  a  duty  of  five  and  a  half  rials  per  ton,  (the  amount 
always  payable,  anterior  to  the  first  of  March,  1816,)  made  up  his 
accounts  accordingly;  which,  on  the  return  of  the  schooner,  were 
transmitted  to  the  consignors  at  Baltimore.  It  is  in  proof,  by  com- 
petent witnesses,  that  by  an  order  of  the  intendant  of  Havana 
dated  said  first  day  of  March,  but  not  made  public  until  sometime 
after,  all  vessels  entering  that  port  were  required  to  pay  a  duty  of 
eleven  rials  per  ton,  instead  of  the  amount  heretofore  demandable. 
That  the  consignees  of  all  vessels,  which  arrived  after  the  said  first 
day  of  March,  had  been  obliged  to  pay  the  said  increased  impost  on 
tonnage,  and  that  supercargoes  settled  with  them  accordingly. 
That  in  November,  1816,  the  appellant  was  called  on,  and  had  to 
pay  the  additional  dut}^  amounting  to  the  sum  of  $198  and  five  and 
a  half  rials.  For  the  recovery  of  which  sum  the  present  action  was 
iiwtituted. 

This  claim  is  objected  to  on  two  grounds :  First.  That  the  appel- 
lant paid  this  money  as  a  mere  volunteer,  and  cannot  become  the 
creditor  of  the  appellees  without  their  consent.  This  objection  is 
CDtitled  to  no  consideration.  The  very  act  of  consignment,  trans- 
fers not  only  the  power,  but  is  in  fact  a  request  to  the  consignee  to 
pay  all  charges  to  which  the  vessel  may  be  necessarily  subjected  at 
her  port  of  delivery.  For  the  payment  thereof,  the  consignee 
pledges  his  personal  responsibility;  to  him,  and  not  to  the  con- 
signors, is  the  credit  given  at  the  custom-house. 

•  The  second  objection  is,  that  "no  parol  evidence  can  be  ^^^ 
offered  of  the  order  of  the  first  of  March,  1816,  or  of  any  *•** 
payment  made  under  the  same;"  and  of  this  opinion  were  the 
Court  below,  and  so  instructed  the  jury. 
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That  this  order  was  in  writing,  we  think  most  manifest  from  the 
proof  in  the  cause ;  but  that  it  is  of  such  a  character,  that  its  con- 
tents can  ohly  be  proved  by  an  authentic  or  sworn  copy,  we  cannot 
admit.    This  strictness,  in  proving  the  laws  of  a  foreign  country,  is 
only  applicable  to  laws  or  public  edicts,  of  which  a  regular  record  is 
necessarily  presumed  to  have  been  kept.    The  ordef  of  the  first  of 
March  is  not  of  this  description — ^It  is  a  more  instruction  or  rule 
prescribed  by  the  intendant  of  Havana,  for  regulating  the  duty  of 
the  custom-house  officers,  and  may  not  be  anywhere  recorded.    That 
orders  or  instructions  of  this  kind,  given  in  a  foreign  country,  may 
be  proved  by  parol,  vide  Livingstone  &  Gilchrist  vs.  Hie  Maryland 
Insurance  Company^  6  Cranch,  280,  and  1  PhilL  Ev.  301,  {note  a.) 
But  even  admit,  that  the  order  spoken  of  in  this  case  were  to  be 
considered  as  a  law  or  public  edict,  the  contents  of  which  it  is  inad- 
missible to  prove  by  parol,  yet  it  appears  to  this  Court,  that  the 
testimony  offered  by  the  plaintiff,  (that  under  an  order  of  the  inten- 
dant of  Havana  the  custom-house  officers  did  always  demand  and 
receive  this  doable  tonnage  duty  upon  all  foreign  vessels  arrlMug 
after  the  first  of  March,  1816,)  was  admissible  before  the  jury,  with- 
out any  other  proof  of  the  order  itself.    It  establishes  the  fact,  or 
call  it  if  you  please  an  usage  or  custom,  as  to  the  amount  of  dnties 
payable  there;   which  usage  or  custom  may  be  proved  by  parol, 
whether  arising  under  a  public  written  law  or  not.     See  the  case  of 
Livingston  and   Gilchrist  vs.  The  Maryland   hisurance   Company^  7 
Cranch,  539,  and  1  PhilL  Evid,  301,  (note  a.)    The  great  inconveni- 
ence and  injustice,  which  might  fiow  from  the  sanction  of  a  different 
principle,  is  most  obvious.    We  therefore  dissent  from  the  opinion 
given  by  the  Court  below,  and  reverse  their  judgment. 

Judgment  reversed^  and  procedendo  awarded^ 


409  •  Wyman  vs.  Gray.— June,  1826. 

In  an  action  of  assumpsit  by  W.  as  the  endorsee  of  a  promissory  note, 
aj^ainst  Q.  the  maker,  it  appeared  that  G.  was  the  president  of  an  incor- 
porated manufacturing  company;  that  the  i)ayeeB  of  the  note  sold  mer- 
chandise to  the  company,  and  sent  it,  with  a  bill  of  parcels,  to  the  com- 
pany, in  which  they  charged  them  as  their  debtors,  and  that  G.  after- 
wards sent  the  payees  the  note  sued  upon,  for  the  amount  signed  by  him, 
with  the  addition  to  his  signature  of  the  words  **  Prest. "  &c.  which  note 
was  endorsed,  after  it  fell  due,  to  W.  the  plaintiff. — Held^  that  W.  was 
not  necessarily  entitled  to  recover.  That  if  the  jmyees  of  the  note,  in 
selling  to  the  company,  gave  credit  to  them  by  which  the  debt  became 
theirs,  and  not  to  G.  the  defendant,  his  note,  given  in  consideration  of 
such  debt,  was  but  a  promise  to  pay  the  debt  of  another,  and  void  for 
the  want  of  a  sufficient  consideration,  (a) 


[a)  Where  a  negotiable  instrument  has  been  executed  by  a  person  profess- 
ing to  act  as  an  officer  of  a  corporation,  the  question  whether  the  corpora- 
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Hie  Statute  of  Frauds  which  requires  an  agreement  to  pay  the  debt,  &c.  of 
another,  to  be  in  writing,  was  not  intended  to  make  good,  agreements, 

tion,  or  the  maker  of  the  instrument  is  liable,  is  the  subject  of  conflicting 
decisions.  In  1  Danid  on  Neg,  Instr.  sees.  403-6,  it  is  said:  ^'  The  addition  of 
official  character  to  the  signature  at  the  foot  of  the  note  will  not,  of  itself, 
be  sufficient  to  indicate  an  intention  to  bind  the  corporation,  but  will  be 
regarded  merely  as  an  earmark  or  descHptio  personae.^^    ''When,  in  the 

body  of  the  note,  there  is  the  expression,  ^  I,  A.  B.  Treas.  of Ck).,'  and 

it  is  signed  in  like  manner,  there  are  cases  which  consider  it  sufficiently  in- 
dicated that  it  is  intended  to  be  the  note  of  the  corporation,  and  especially 
wh^n  the  signature  is  likewise  accomi>anied  with  the  official  designation. 
Bnt  the  decisions  are  very  conflicting,  and  the. tendency  is  to  restrain  rather 
tban  to  enlarge  the  constructive  liability  of  corporations/^  See  also  Angell 
and  Ames  on  Corporations^  sees.  298,  294.  In  Haile  vs.  Peirce^  32  Md.  327,  it 
was  held  that  where  the  terms  of  a  note,  on  its  face,  are  ambiguous  and  un- 
certain as  to  the  fact  whether  the  parties  signing  the  note  did  so  in  their 
individual  or  official  capacity,  it  is  competent  for  either  party  to  show  by 
evidence  aliunde  on  what  account  the  note  was  given.  In  this  case  the  note 
professed  to  be  that  of  the  corporation,  and  was  signed  by  A.  President,  B. 
and  C.  Directors,  and  D.  Secretary.  In  Mechanics  Bank  vs.  Bank  of  Co- 
hmbia,  5  Wheaton,  335,  the  Ck>urt  said:  ^'  The  question  is,  whether  a  certain 
act,  done  by  the  cashier  of  a  bank,  was  done  in  his  official  or  individual 
capacity?  Had  the  draft,  (which  was  the  subject  of  the  suit.)  borne  no 
marks  of  an  official  character  on  the  face  of  it,  the  case  would  have  pre- 
sented more  difficulty.  But  if  marks  of  an  official  character  not  only  exist 
on  face  but  predominate,  the  case  is  really  a  very  familiar  one.  Evidence  to 
fix  its  true  character  becomes  indispensable.  '^  Cf.  Baldwin  vs.  Bank^  1  Wal- 
lace, 234.  In  McDonough  vs.  Templeman^  1  H.  &  J.  104,  where  the  agent  of 
a  corporation  contracted  in  his  own  name,  under  seal,  with  another  person, 
but  it  was  stated  in  the  body  of  the  contract  that  the  agent  acted  in  behalf 
of  the  corporation,  it  was  held  that  he  was  not  personally  liable.  In  Pow- 
der Co.  vs.  Sinsheimer^  48  Md.  411,  an  action  was  brought  on  a  bill  of  ex- 
change drawn  on  A.  B.  and  accepted  by  *'  A.  B.  Treasurer  of  the CJo." 

It  was  contended  on  the  part  of  the  plaintiff,  (the  payee,)  that  the  bill  on  its 
^ace  imported  the  personal  liability  of  A.  B.  and  that  parol  evidence  was  in- 
admissible, either  to  prove  that  it  was  accepted  by  him  in  his  official  charac- 
ter as  treasurer  of  the  corporation,  and  for  a  debt  due  by  it  to  the  plaintiff, 
or  to  prove  other  facts  with  a  view  of  exonerating  the  defendant.  But  the 
Court  held  that  there  was  such  ambiguity  on  the  face  of  the  paper  as  to 
create  a  doubt  as  to  whether  he  meant  to  bind  himself  personally,  or 
acted  only  in  an  official  capacity,  and  that  parol  evidence  was  admissi- 
ble to  show  the  circumstances  under  which  the  bill  was  accepted, — in 
other  words,  to  prove  the  true  nature  of  the  transaction.  The  Court  said 
that  the  question  whether  one  signing  a  note  or  accepting  a  bill,  as  an 
of&cer  of  a  corporation,  means  to  bind  himself  personally  or  not,  is  a  ques- 
tion of  intention  between  the  parties  to  the  instrument,  and  that  this  in- 
tention must,  as  a  general  rule,  be  determined  by  the  face  of  the  paper 
itself.  ^'  Where  one  having  authority,  accepts  a  bill  in  such  a  manner  as 
manifests  an  intention  not  to  bind  himself,  but  to  bind  the  corporation  of 
which  he  is  an  officer,  and  to  be  paid  out  of  the  funds  of  the  corporation,  it 
ia  clear  in  such  a  case,  the  acceptance  will  not  bind  him  personally.  ^'  As  to 
the  liability  of  coi*porations  upon  the  contracts  of  their  agents,  see  Ecken- 
rode  vs.  Chemical  Co.  o5  Md.  65;  Bank  vs.  O^ittschltck^  14  Peters,  19. 

The  following  are  among  the  rules  laid  down  in  1  Daniel  on  Neg,  Instr. 
Beca.  298-805,  touching  the  liability  of  agents  upon  promissory  notes  exe- 
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though  in  writing,  which  would  not  be  good  at  the  common  law.  a  con- 
sideration therefore  is  necessary  to  their  validity. 


cuted  by  them.  ^^  When  the  names  of  both  principal  and  agent  appear  upon 
the  instrument,  it  is  to  be  taken  to  be  the  bill  or  note  of  the  signer,  unless 
there  are  distinct  indications  that  he  signed  in  a  mere  ministerial  character, 
intending  to  bind  another.    If  the  agent  sign  a  note  with  his  own  name  and 
discloses  no  principal,  he  is  personally  bound.     The  best  mode  for  an  agent  to 
sign  or  endorse  a  bill  or  note  for  his  principal,  so  that  it  may  clearly  appear 
that  he  is  the  mere  scribe  who  applies  the  executive  hand,  as  the  instrument 
of  another,  is  as  follows:  A.  B.  by  his  attorney  or  agent  C.  D.^'    In  Sum- 
wait  vs.  Ridgely,  20  Md.  108,  it  was  held  that  where  an  agent  makes  a  promis- 
sory note  in  terms  sufficient  to  bind  himself,  the  mere  addition  of  the  word 
^'  agent,  ^^  or  other  description  of  his  capacity,  does  not  vary  the  legal  effect 
of  the  promise  itself.     In  Stanford  vs.  Horwitz^  49  Md.  529,  it  was  held  that 
the  maker  of  a  note  cannot  escai)e  liability  by  showing  that  he  signed  it  as 
agent  for  another,  and  that  this  fact  was  known  to  the  payee  at  the  time  of 
making  the  contract.    To  allow  evidence  to  be  given  that  the  party  who 
appears  on  the  face  of  the  instrument  to  be  personally  a  contracting  party  is 
not  such,  would  be  to  allow  parol  evidence  to  contradict  the  written  agree- 
ment,  which  cannot  be  done.    Ibid,    But  between  the  immediate  parties,  or 
between  the  maker  and  one  who  took  the  note  overdue,  evidence  is  admissi- 
ble to  impeach  the  consideration,  or  to  show  that  the  note  was  given  for  the 
pre-existing  debt  of  another.     Ibid;  McSherry  ys.  Brooks^  46  Md.  118:  note 
(d)  infra.    Where  an  agent  has  entered  into  a  written  contract  in  which  he 
appears  as  principal,  jmrol  evidence  is  inadmissible  to  show,  with  a  view  of 
exonerating  him,  that  he  disclosed  his  agency,  and  mentioned  the  name  of 
his  principal,  at  the  time  the  contract  was  executed.    Nash  vs.  Toicne.  5 
Wallace,  689.     Cf.  Bartlett  vs.  Hawley,  120  Mass.  92.    If  a  sealed  instrument 
be  signed  by  ^'  J.  L.  agent  for  J.  M.,'^  J.  L.  is  bound  personally,  the  instrument 
purporting  to  be  made  and  sealed  by  him,  and  not  by  his  principal.    Lutz 
vs.  Linthicum,  8  Peters,  165.    Upon  a  negotiable  promissory  note,  made  by 
an  agent  in  his  own  name,  and  not  disclosing  on  its  face  the  name  of  the 
principal,  no  action  lies  against  the  princiiml.     Cragin  vs.  Lovdl^  S.  C.  U.  S. 
Nov.  1883,  (3  S.  C.  Reporter.  132.)    Where,  in  a  bond  given  in  an  attachment, 
it  was  stated  that ''"  we.  A.  agent  of  B.,  G.  D.  et  al^  all  of,  &c,  are  held,  ^• 
to  which  payment  we  bind  ourselves.  &c.^^  and  the  bond  was  signed  '^A. 
Agent,  (seal,^  ''  it  was  held  that  the  legal  import  of  this  language  was  to 
bind  the  agent  personally.    Stewart  vs.  Katz,  80  Md.  834.     In  McCleman  vs. 
Hall,  38  Md.  293,  where  a  written  agreement  stated  that  the  parties  signing 
the  same  had,  as  agents,  bought  certain  articles  to  be  delivered  to  them,  or 
to  their  principal,  within  a  specified  time;  and  the  name  of  the  principal 
was  disclosed  in  the  contract,  and  the  signers  acknowledged  the  receipt  of 
one  dollar  on  account  to  bind  their  principal,  it  was  held  that  upon  a  refusal 
to  receive  the  articles  when  tendered,  the  agents  were  not  personally  liable 
to  the  vendor,  and  that  parol  evidence  was  inadmissible  for  the  purpose  of 
showing  that  the  vendor  had  given  credit  to  the  agents  exclusively.    In 
Key  vs.  Pamham,  6  H.  &  J.  346,  it  was  held  that  where,  upon  the  face  of 
the  agreement,  one  of  the  contracting  parties  appears  plainly  to  be  acting  as 
agent  for  another,  the  agreement  operates  solely  to  bind  the  principal, 
unless  it  manifestly  appears  that  the  agent  intended  to  superadd  or  substi- 
tute his  own  responsibility  for  that  of  his  principal.     Where  an  instrument 
executed  by  an  agent  shows  on  its  face  the  names  of  the  contracting  parties, 
the  agent  may  sign  his  own  name  first  and  add  to  it  '^  agent  for  the  princi- 
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And  to  support  an  agreement  of  this  kind  under  the  Statute,  a  good  con- 
aideration  must  not  only  exist,  hut  it  must  appear  in  the  agreement 
itself,  and  cannot  he  supplied  hy  parol,  (a) 

An  agent  may  so  contract  as  to  hind  himself  personally;  and  in  this  case  the 
payees  of  the  note  might,  with  a  knowledge  that  G.  was  the  agent  of 
the  company,  when  they  sold  the  merchandise  in  question,  have  refused 
to  give  them  credit  for  it,  and  elected  to  deliver  it  on  the  individual 
credit  of  G.;  and  if  he  had,  under  such  circumstances,  agreed  to  hind 
himself  personally,  it  would  have  been  an  agreement  for  a  sufficient 
consideration,  (h) 

In  an  action  on  a  promissory  note  by  the  payee,  or  hy  a  holder  to  whom  it 
was  endorsed  after  it  became  due,  it  is  competent  for  the  maker  to  prove 
by  parol  the  want  or  failure  of  consideration,  or  that  the  note  was  given 
for  the  debt  of  a  third  person,  in  which  latter  case  it  should  show  on  its 
face  a  good  consideration  moving  to  the  maker.  The  holder  in  such  an 
action  stands  in  the  place  of  the  payee,  and  is  subject  to  all  the  equity 
of  the  maker,  (c) 


pal,^^  or  he  may  sign  the  name  of  the  principal  first  and  add  by  himself  as 
agent.  Either  form  may  be  followed;  all  that  is  required  in  such  cases  is 
that  the  contract  shall  purport  on  its  face,  to  be  the  contract  of  the  princi- 
pal.  Smith  vs.  Morse,  9  Wallace,  76. 

(a)  Affirmed  in  Nabb  vs.  Koontz,  17  Md.  287;  Button  vs.  Padgett,  26  Md, 
231;  Ordeman  vs.  Lawson,  49  Md.  155;  Culbertson  vs.  Smith,  52  Md.  634.  Cf. 
Sloan  vs.  Wilson,  4  H.  &  J.  263.  But  this  rule  does  not  apply  where  the 
written  promise  of  the  principal  debtor  sets  forth  or  imports  a  consideration, 
and  the  undertaking  of  the  guarantor  refers  to  the  original  indebtedness, 
and  is  made  and  delivered  to  the  creditor  at  the  same  time.  Nabb  vs. 
Kooniz,  supra. 

(6)  See  note  (a)  supra;  Elder  vs.  Warfidd,  ante,  m.  p.  891. 

(c)  Approved  in  Rogers  vs.  Waters^  2  G.  &  J.  70;  Sumivalt  vs.  Ridgdy^  20 
Md.  116;  Snyder  vs.  Jones,  38  Md.  552;  Beasten  vs.  Hendrickson,  44  Md.  616: 
Stanford  vs.  HorwUz,  49  Md.  530.  Distinguished  in  Renwick  vs.  Williams,  2 
Hd.  357,  where  an  overdue  note  was  endorsed  by  the  jmyee  to  the  plaintiff, 
who  had  no  knowledge  of  the  character  of  the  note  when  he  received  it; 
and  it  was  held  that  the  fact  that  it  was  an  accommodation  note,  and  en- 
dorsed after  it  was  due,  would  not  prevent  the  plaintiff  from  recovering 
against  the  maker.  In  Yates  vs.  Donaldson,  5  Md.  389,  it  is  said  chat  the 
maker  of  an  accommodation  note  is  liable  to  the  holder,  though  the  latter 
bow  the  character  of  the  note,  and  that  giving  time  to  the  endorser  will 
Bot  discharge  the  maker.  Cf.  Clapper  vs.  Union  Bank,  ante,  74.  In  Mait- 
^  vs.  Citizens  Bank,  40  Md.  561,  it  was  held  that  the  indorsee  of  a  nego- 
tiable promissory  note,  made  for  the  accommodation  of  the  payee,  taking  the 
note  in  good  faith,  as  collateral  security  for  an  antecedent  debt,  and  with- 
out other  consideration,  is  a  holder  for  value,  and  therefore  not  affected 
by  the  defence  of  the  want  of  consideration  to  the  maker.  The  case  of  Swift 
^  Tyson,  16  Pet.  1,  upon  which  the  Court  relied  in  Maitland  vs.  Bank,  was 
w-'affirmed  in  -R.  R.  Co,  vs.  National  Banik,  102  U.  S.  14.  As  to  defences  to  an 
^on  on  a  not«  endorsed  when  overdue,  and  the  admissibility  of  evidence 
to  impeach  the  consideration,  see  McSherry  vs.  Brooks,  46  Md.  118;  Ham- 
^gicrvg.  Miller,  48  Md.  817;  Eversole  vs.  Maidl,  50  Md.  95;  Batik  vs.  Lange, 
51  Md.  145;  Herrick  vs.  Swomly,  56  Md.  439;  Totten  vs.  Buey,  57  Md.  452; 
%r«ott  vs.  Martin,  58  Md.  73. 
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If  the  fact  had  been  that  Q.  was  a  stockholder  of  the  company,  his  mdivi- 
dual  agreement  to  pay  a  debt  of  theirs  would  be  void  for  the  want  of 
consideration;  because  his  liability,  as  a  member,  would  be  a  liability 
only  in  his  corporate  capacity,  and  binding  only  to  the  extent  of  his  cor- 
porate funds. 

Whether  the  credit  on  the  sale  of  the  merchandise  was  originally  given  by 
the  payees  of  the  note  to  the  company,  or  to  G.  individually,  ai^d 
whether  the  note  was  passed  on  account  of  that  transaction  or  not, 
were  held  to  be  questions  of  fact  for  the  jury,  to  be  decided  upon  all  the 
evidence. 
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Appeal  from  Baltimore  County  Court.  Assumpsit  on  a  promis- 
sory note,  lu-ought  by  the  endorsee  against  the  maker.  •  The 
declaration  c(mtaine(l  a  count  on  the  note,  and  the  usual 
money  counts.    The  general  issue  was  pleaded. 

1.  At  the  trial  the  plaintiff,  (the  a]>pellant,)  gave  in  evidence  the 
following  promissory  note:  "Baltimore,  11th  Feb.  1819.  $661.50. 
Six  months  after  date,  I  promise  to  pay  to  the  order  of  Bieknell  & 
Boies,  six  hundred  and  sixty  one  ^^\  dollars,  for  value  received. 

,  Edwaed  Gray,  Pres't  Pataps'o  Man'g  Co.'' 

(Endoi-sed.)     *' Pay  the  within  note  to  Samuel  Wyman. 

BiCKNELL  &  BOIES.'^ 

And  proved  the  signature  of  Gray,  the  defendant  in  this  cause,* 
and  that  Daniel  D.  Bieknell  <and  Jeremiah  S.  H.  Boies  were,  at  the 
time  of  making  said  note,  and  for  a  long  time  after,  partners  in 
trade,  under  the  name,  style  and  firm  of  Bieknell  &  Boies,  and  that 
after  the  note  became  due,  they  endorsed  and  delivered  it  to  tbe 
plaintiff  for  a  full  and  valuable  consideratiou.  The  defendant  then 
offered  evidence  to  prove,  that  before  and  at  the  time,  and  after  the 
making  of  the  note,  he  was  the  President  of  the  Patapsco  Manufac- 
turing Company,  and  that  on  the  eleventh  da^'  of  February,  1819, 
Bieknell  &  Boies  sold  and  delivered  a  quantity  of  goods  to  tbe  said 
company,  and  sent  them  with  the  following  .bill  of  parcels:  "Balti- 
more, 11th  February,  1819.  The  Patapsco  Manufacturing  Co.  Ed- 
ward Gray,  Agent,  bou't  of  Bieknell  &  Boies,  11  bales  cotton,  2,450 
lb.  a  27  ets.  ^661.50 — 6  months."  And  that  in  a  few  days  after- 
wards,  Gray  sent  to  Bieknell  &  Boies,  the  note  in  question ;  and  tbat 
when  said  goods  were  sold,  Bieknell  &  Boies  knew  that  Gray  was 
president  of  said  company.  He  also  otf'ered  to  prove,  that  at  the 
time  of  making  said  note,  the  said  company  was  in  good  credit,  and 
able  to  buy  goods  on  their  own  (jredit,  and  that  he  Gray  was  not  in 
good  credit.  And  further  offered  in  evidence  the  charter  of  incorpo- 
ration of  said  company,  and  the  following  by-laws,  which  constituted 
the  president  as  their  agent,  &c.  To  which  evidence  the  plaintiff, 
by  bis  counsel  excepted,  as  tending  to  vary  by  parol  a  written  con- 
tract. But  the  Court,  [Archer,  C.  J.  and  Hanson,  A.  J.]  l>eing 
divided  in  opinion,  they  refused  to  sustain  the  objection;  and  the 
evidence  went  to  the  jury.    The  plaintiff'  excepted. 
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•  2.  The  plaintiff  then  prayed  the  Court,  upon  the  whole  evi-  ^  -  -- 
deDoe,  to  instruct  the  jury,  that  the  plaintiff  was  entitled  to  '^'-^ 
recover;  which  instruction,  the  Court,  being  divided  in  opinion,  re- 
fased  to  give.    The  plaintiff  excepted. 

3.  The  defendant  then  prayed  the  Court,  to  instruct  the  jury — 
Ist.  If  the  jury  shall  believe  from  the  evidence  that  the  said  note 
was  given  by  Edward  Gray,  as  agent  for  said  company,  and  not  on 
his  private  account,  and  that  it  was  endorsed  by  the  payees  after  it 
became  due  to  the  plaintiff,  that  they  must  find  a  verdict  for  the 
defendant.  2d.  If  the  jury  should  believe  from  the  evidence,  that 
no  consideration  was  received  by  Edward  Gray  for  said  note,  al- 
thoagh  a  consideration  was  given  therefor,  to  the  Patapsco  Manu- 
lactaring  Company,  and  that  said  note  was  endorsed  to  the  plaintiff, 
by  the  payees,  after  it  became  due,  that  they  must  find  a  verdict  for 
the  defendant.  Both  of  which  instructions,  the  Court  being  divided 
in  opinion,  refused  to  give.    The  defendant  excepted. 

4.  The  plaintiff  offered  in  evidence  the  note  liereinbefore  stated , 
with  the  endorsement  thereon ;  and  proved  the  hand- writing  of  the 
drawer  and  endorsers  to  be  the  proper  hand-writing  of  Edward 
Gray  and  Bicknell  and  Boies  respectively.  To  the  admission  of 
which,  as  legal  evidence  in  the  cause,  the  defendant  objected;  but 
the  Court  overruled  the  objection,  and  admitted  the  note  in  evidence 
to  the  jury.  The  defendant  excepted.  The  verdict  and  judgment 
being  for  the  defendant,  the  plaintiff  appealed  to  this  Court. 

The  cause  was  argued,  upon  the  plaintiff's  bills  of  exceptions, 
before  Buchanan,  C.  J.,  Eable  and  Dorset,  JJ. 

Meredithy  for  the  appellant,  contended,  1.  That  the  appellee  was 
peisonally  liable  upon  the  face  of  the  note.  2.  That  the  parol  proof 
was  inadmissible.  3.  That  upon  the  whole  evidence  in  the  cause, 
the  appellee  was  personally  responsible. 

1.  On  the  legal  construction  of  the  note  itself,  the  appellee  is  per- 
sonally responsible.  The  words  ^^  I  promise  to  pay,"  import  an  indi- 
vidnal  engagement.  March  vs.  Ward,  Peahens  K  P.  130 ;  Clark  vs. 
Blackstock,  HoWs  N.  P.  474;  Hall  vs.  Smith,  1  Bam.  (&  Ores.  407; 
(8  Serg.  &  Lawh,  112. )  This  •  absolute  individual  promise  is  not  ^  -  ^ 
affected  by  the  addition  to  the  signature ;  and  although  the  ^^^ 
appellee  was  agent  or  president  of  the  company,  he  might  make 
himself  personally  liable.  Appleton  vs.  Binks^  5  East,  148 ;  Taft  vs. 
BrewHter,  9  Johns.  334 ;  Dv/vM  vs.  Craig,  2  Wheat.  46.  These  were 
cases  of  sealed  instruments,  but  their  constilictiou  is  the  same  as 
parol  agreements.  2  Gall.  461 ;  1  Ryan  dt  Moody,  229 ;  Thomas  vs. 
Bishop,  2  Stra.  956;  Burrell  vs.  Jones,  3  Barn,  da  Aid.  47 ;  (5  Serg.  d^ 
Lcnch.  223;)  Thatcher  vs.  Dinsmore,  5  Ma^.  299;  Forster  vs.  Fuller, 
6 Mass.  58 ;  Chitty  on  Bills,  36,  (7th  Ed.  1821,  note  1.) 

2.  The  parol  proof  was  inadmissible.  3  StarJcie^s  EHd.  995,  for  the 
general  rule.    It  was  inadmissible  to  show  the  character  m  which 
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the  party  contracted,  to  be  different  from  that  expressed  in  the 
written  instrument.  Frontin  vs.  SmalL  2  Ld.  Rwym.  1418 ;  8.C,l 
Salk,  96 ;  Wilkes  vs.  Pack^  2  East,  142 ;  Preston  vs.  Merceau,  2  W. 
Blk.  1249 :  Meres  vs.  Ansell^  3  Wils.  275 ;  So  it  is  inadmissible  to 
show  the  extent  or  legal  operation  of  a  writing,  or  to  control  it.  Car- 
ter vs.  Bellamy y  Kirhy^  291.  The  rule  is  as  applicable  to  bills  and 
notes  as  to  other  written  instruments.  Free  vs.  Uawkiiis^  1  Moare^ 
535;  2  Stark.  Evid.  279;  Kaitnes  vs.  Knightly^  Skin.  54;  Leadbitter 
vs.  Farrow^  5  Mmile  &  Selw.  347 ;  Duke^  vs.  Dow?,  Chitty  on  BilUtj  62, 
(nofe;)  Hiomas  vs.  Bishop,  2  iSfra.  955;  Siffkin  vs.  TFaWfer,  2  Campb. 
308;  Murray  vs.  Somerville,  lb.  99;  Hoare  vs.  Qraham,  3  Campb.  57; 
Moller  vs.  lAving,  4  Taunt.  102;  Campbell  vs.  Hodgson,  1  (joir,  74: 
Raicson  vs.  Walker,  1  Stark.  N.  P.  Rep.  361. 

3.  If  the  instrument  imports  personal  liability,  knowledge  of  the 
agency  makes  no  difference.  LeadMtter  vs.  Farrow,  5  Maule  &  Selw. 
345;  Mayhew  vs.  Prince,  11  ifa««.  54;  Paterson  vs.  Gaiuio^e^iit,  15 
^djjf,  67. 

4.  The  corporation  is  not  liable.  Act  of  Assembly,  1815,  ch.  140,  s. 
1.  If  an  agent  undertake  to  contract  for  an  individual  or  corporation, 
and  contract  in  a  manner  that  is  not  legally  binding  on  the  principal, 
he  is  personally  responsible.  Mott  vs.  Hicks,  1  Cowan,  536 ;  Mayhew 
vs.  Prince,  11  J/o^.  55 ;  Ta/<  vs.  Brewster,  9  Johns.  334.  So  if  he  act 
without  authority,  or  exceed  his  authority.    Harrison  vs.  Jackson, 

•  1  T.R.  206;  Dusenbury  vs.  ^Ww,  3  Jo^tw.  Co*.  70;  ffAtte  vs. 
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Skinner,  13  Johns.  307;  Randall  vs.  Fanric^ten,  19  JoAn«.  60; 


Tippets  vs.  WaZAier,  4  ilfa««.  595;  Pa/^  on  Agency,  303;  2  /^tr.  on 
Agency,  355 ;  Leadbitter  vs.  Farrow,  5  Maule  ^  Selw.  345. 

Raymond,  for  the  appellee,  cited  1  Com.  Cow<.  10,  and  Rathbon  vs. 
Budlong,  15  Johns.  1. 

Meredith,  in  reply,  cited  Castling  vs.  At«ftert,  2  ^a«^  325;  Rob.  on 
Frauds,  229 ;  Stephens  vs.  Squire,  5  J/ocf .  205 ;  Pater«on  vs.  Gamltf- 
^egt/f-,  15  ^a«^,  66 ;  Patapsco  Insurance  Company  vs.  Smith,  6  1^.  <£•  J. 
166 ;  Leonard  vs.  yre<le»6ttr^/t,  8  Johns.  29. 


Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  This  case 
comes  up  on  two  bills  of  exceptions.  The  first  count  in  the  declara- 
tion is  on  a  promissory  note,  given  by  the  appellee  to  Bickuell  and 
Boies,  and  endorsed  by  them  to  the  appellant,  with  other  counts  for 
money  lent,  &c.  money  had  and  received,  and  an  insimul  comptUas- 
sent. 

The  api)ellant  at  the  trial  produced  and  proved  the  due  execution 
and  endorsement  of  the  note  on  which  the  action  is  founded,  and 
that  it  was  endorsed  to  him  by  Bicknell  and  Boies,  after  it  became 
due,  and  there  rested  his  case. 

The  appellant  then  offered  evidence  to  prove,  that  before,  at  the 
time,  and  after  the  making  of  the  promissory  note,  he  was  the  presi- 
dent of  the  Patapsco  Manufacturing  Company;  that  on  the  eleventh 
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day  of  February,  1819,  (the  day  on  which  the  note  parports  to  bear 
date,)  Bicknell  and  Boies  sold  and  delivered  a  quantity  of  goods  to 
the  said  company,  on  a  credit  of  six  months,  amounting  to  $661.50, 
(the  exact  amount  of  the  note,)  and  sent  them  with  a  bill  of  parcels, 
headed — "The  Patapsco  Manufacturing  Company,  Edward  Gray 
Agent,  bought  of  Bicknell  and  Boies."  That  a  few  days  afterwards 
be  sent  to  Bicknell  and  Boies  the  note  in  question;  that  when  the 
goods  were  sold,  they  knew  he  was  president  of  that  company ;  that 
at  the  time  of  making  the  note,  the  company  was  in  good  credit, 
and  able  to  buy  goods  on  their  own  credit,  and  that  he  was  not  in  good 
credit;  and  also  further  oifered  in  •  evidence,  the  charter  of  ^  ^  ^ 
iDcorporation,  and  by-laws  of  the  company,  (which  by-laws  ^'^'^ 
are  not  in  the  record.)  The  whole  of  which  evidence  wa«  objected 
to  by  the  counsel  for  the  appellant,  as  tending  to  vary  a  written  con- 
tract; but  the  Court  being  divided  in  opiuion,  the  objection  was  not 
sustained,  and  the  evidence  was  suffered  to  go  the  jury ;  which  forms 
the  subject  of  the  first  bill  of  exceptions. 

The  counsel  for  the  appellant,  then  prayed  the  Court  to  instruct 
the  jury,  that  the  appellant  was  entitled  to  recover;  but  the  Court 
being  again  divided,  the  instruction  prayed  for  was  not  given ;  which 
forms  the  subject  of  the  second  bill  of  exceptions. 

These  bills  of  exceptions  involve  a  twofold  inquiry — 1st.  Whether 
the  evidence  oifered  on  the  [>art  of  the  appellee  was  admissble  for 
any  purpose?  And  2d.  Whether,  being  mlmitted,  the  Court  ought 
to  have  instructed  the  jury,  under  the  circumstances  of  the  case, 
that  the  api)ellant  was  entitled  to  receverf  which  will  be  briefly 
eiainined. 

Tbe  note,  in  the  body  of  it,  purports  to  be  the  individual  note  of 
the  appellee.  The  promissory  part  of  it  is  in  these  words — "  Six 
months  after  date  I  promise  to  pay  to  the  order  of  Bicknell  and  Boies, 
six  hundred  and  sixty-one  dollars  and  fifty  cents,  for  value  received.'^ 
And  it  is  signed  by  the  appellee  in  his  own  name,  with  the  addition 
of  the  words  "President  Patapsco  Manufacturing  Company.^' 

There  is  no  doubt  an  agent  may  so  contract,  as  to  render  himself 
peiBonally  responsible,  but  he  may  also  so  deal  as  to  guard  himself 
against  liability ;  and  if  in  this  case  the  note  were  to  be  considered 
as  not  creating  a  pei'sonal  responsibility,  but  as  imposing  the  whole 
liability  upon  the  Patapsco  Manufacturing  Company',  it  would  follow, 
that  tbe  action  could  not  be  sustained.  But  it  is  asserted  to  be  the 
personal  undertaking  of  the  appellee,  as  apparent  u})on  the  face  of 
%  and  not  subject  to  be  explained  or  varied  by  extrinsic  evidence, 
M  as  in  any  manner  to  change  its  character,  or  divert  the  legal 
operation  of  it  from  the  maker  to  his  principal.  Considered  in  that 
^pect,  and  treating  it  as  the  individual  note  of  the  appellee,  (the 
gn)nnd  on  which  the  appellant  seeks  to  place  it,)  there  could  be  no 
•  question  of  his  right  to  recover,  if  the  case  rested  solely  on  ^  -  - 
that  ground.  "*  '^^ 
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But  it  18  essential  to  tlie  validity  ol*  every  parol  contract  or  agree- 
ment, whether  verbal  or  written,  that  it  be  foanded  npou  a  sufficient 
consideration,  otherwise  it  is  considered  in  law  as  nudum  pactum^ 
and  c;inuot  be  enforced. 

And  this  rule  applies  as  well  to  a  promissory  note  in  the  hands  of 
the  payee,  or  endorsee  claiming  by  endorsement  after  it  became  dne, 
as  to  any  other  simple  contract. 

And  although  a  promissory  note,  which  purports  to  have  lieen 
made  for  value  received,  carries  upon  its  face  j?rt>wa/acie  evidence  of 
consideration ;  yet  in  a  suit  by  the  payee,  or  holder,  to  whom  it  was 
eudoi'sed  after  it  became  due,  it  is  always  <*ompetent  to  the  defend- 
ant to  ])rove  either  a  want  or  a  failure  of  consideration,  the  endorsee 
in  such  case  standing  in  the  predicament  of  the  payee,  and  holding 
it  subject  to  all  the  equity  of  the  maker. 

Testimony,  therefore,  on  the  part  of  the  appellee,  was  clearly  ad- 
missible for  the  purpose  of  showing  on  what  account  the  note  in 
question  was  given,  in  order  to  prove  the  absence  of  a  sufficient  con- 
sideration ;  or  what,  in  such  a  case,  would  become  of  the  well  known 
principle,  that  all  parol  contracts  or  agreements  without  consideration 
are  void. 

There  are  indeed  exceptions  to  the  rule  in  favor  of  holders  of  prom- 
issory notes  and  bills  of  exchange,  which  have  come  into  their  hands 
in  a  due  course  of  negotiation,  arising  out  of  the  peculiar  character 
of  these  instruments,  but  which  do  not  apply  to  this  case,  the  appel- 
lant claiming  by  endorsement  after  the  note  became  due.  And  if  it 
was  given  for  a  previously  existing  debt  of  the  Patapsco  Manufac- 
turing Company,  the  establishment  of  that  fact  would  be  a  full  de- 
fence to  the  action,  in  the  absence  of  any  other  consideration,  for  the 
purpose  of  proving  which,  the  evidence  off'ered  was  properly  per- 
mitted to  go  to  the  jury. 

Bi<knell  and  Boies  might,  with  a  perfect  knowledge  that  the  ap- 
pellee was  acting  as  the  president  of  the  Patapsco  Manufacturing 
Company  at  the  time  the  goods  were  sold,  have  refused  to  give  credit 
to  thnt  company,  and  elected  to  deliver  them  on  the  individual  credit 
^  of  the  appellee  alone;  and  it  was  quite  •  competent  to  the 
^^^  appellee  to  have  substituted  his  own  responsibility  for  that  of 
the  company ;  and  if  that  was  the  character  of  the  transaction,  and 
the  note  was  given  at  the  time,  or  being  so  liable,  the  appellee  after- 
wards passed  his  note  on  that  account,  it  wa«  a  good  and  siiflScient 
consideration. 

But  if  the  credit  was  originally  given  to  the  company,  and  not  to 
the  appellee,  by  which  it  became  the  immediate  debt  of  the  company, 
and  the  note  was  afterwards  given  in  consideration  of  that  debt, 
without  any  new  or  superadded  consideration,  moving  between  Bick- 
nell  and  Boies,  and  the  appellee,  then  it  was  a  promise  to  pay  tbe 
debt  of  another,  and  void  for  want  of  a  sufficient  consideration,  tbe 
Statute  of  Frauds  requiring  an  agreement  to  answer  for  the  debt, 
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&cof  another,  to  be  in  writing;  not  intending,  or  having  the  effect 
to  make  any  agreements  good,  though  in  writing,  which  at  the  com- 
moD  law  would  be  bad;  but  leaving  them  to  be  judged  of  by  the  com- 
mon law,  as  all  other  agreements  merely  in  writing  are.  And  there 
is  not  only  no  evidence  in  the  record  of  any  consideration  moving  to 
the  ap})ellee,  but  none  de  hors  the  note,  if  offered,  could  properly 
have  been  received,  the  consideration  forming  a  constituent  part  of 
every  agreement,  and  the  statute  requiring  the  agreement  to  be  in 
writing,  meaning  not  a  part  only,*but  the  whole  of  the  agreement. 

The  case  of  Wain  and  another  vs.  Warlters,  5  Ea4it^  10,  which  was 
elaborately  discussed  by  the  Judges,  is  full  to  this  effect.  It  was  an 
action  brought  upon  an  instrument  of  writing  in  these  words: 
**  Messrs.  Wain  &  Co.  I  will  engage  to  pay  you  by  half  past  four 
this  day,  fifty-six  f lounds  and  expenses  on  bill,  that  amount  on  Hall." 
Signed,  John  Warlters.  The  declaration  avers,  that  it  was  given  in 
consideration  of  forbearance  to  sue  one  Gore  and  Hall  for  that  amount 
doe  him  on  a  bill  of  exchange;  and  at  the  trial  the  plaintiff  offered 
parol  evidence  to  prove  the  consideration  of  forbearance.  But  it  was 
beld,  that  for  the  want  of  the  consideration  appearing  on  the  face 
of  the  instrument,  it  stood  as  a  simple  agreement  to  pay  the  debt  of 
another  without  consideration,  and  was  therefore  nudum  pactum^  and 
void,  and  the  plaintiff  was  nonsuited ;  and  upon  a  motion  for  a  rule 
to  set  aside  the  non-suit,  it  was  determined  *  that  the  consid-  ^  ■.  ,y 
eration  ought  to  have  been  stated  in  the  agreement,  and  could  ^^^ 
not  he  supplied  by  parol. 

The  suggestion,  that  if  this  note  was  in  fact  given  for  a  debt  due 
by  the  Patapsco  Manufacturing  Company,  the  appellee  being  the 
president  of  that  company,  it  was  given  for  his  own  debt,  and  there- 
tore  good,  cannot  be  sustained. 

The  appellee,  if  liable  at  all  for  that  debt,  as  president  of  that  in- 
stitution, was  liable,  not  in  his  natural  and  individual,  but  in  his  cor- 
porate capacity  alone,  and  that  only  to  the  extent  of  his  corporate 
fands.  But  the  charter  of  incorporation  does  not  require  that  the 
pressident  shall  be  a  stockholder;  and  there  is  no  evidence  that  the 
ap[>ellee  was  a  stockholder  at  the  time  of  this  transaction.  If,  there- 
fore, it  was  originally  the  debt  of  that  institution,  he  was  not  an- 
sverable  for  that  debt,  or  any  part  of  it,  in  any  capacity,  from  any 
thing  appearing  in  this  record. 

In  this  case,  however,  whether  tihe  credit  was  originally  given  to 
the  Patapsco  Manufacturing  Company,  or  to  the  appellee  individually, 
and  whether  the  noto  was  in  truth  passed  on  account  of  that  trans- 
action or  not,  were  questions  of  fiict,  projier  to  be  decided  by  the 
jory,  upon  the  whole  of  the  evidence  in  the  cause,  and  not  by  the 
Court.  The  Court,  therefore,  did  right  in  not  instructing  the  jury 
that  the  appellant  was  entitled  to  recover.  Judgment  affirmed. 
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Ne-wson's  Adm'r  vs.  Douglass. 
Douglass  vs.  Newson's  Adm'r. — June,  1826. 

In  an  action  of  assumpsit  by  C.  claiming  to  be  the  owner  of  the  property 
insured,  against  D.  to  recover  the  amount  received  by  D.  upon  certain 
policies  of  insurance  effected  in  his  name,  for  account  of  whom  they 
might  concern. — Held,  that  it  was  competent  for  D.  to  show  that  the 
policies  were  effected  by  him  as  the  agent  of  a  third  person,  and  that 
the  letters  of  that  person  to  D.  directing  the  insurances,  were  admissible 
evidence  of  that  fact. 

The  words,  ^^  whom  it  may  concern,  ^^  in  a  policy  of  insurance,  are  techni- 
cal, and  are  understood  to  mean  not  any  and  every  body  who  may 
chance  to  have  an  interest  in  the  thing  insured,  but  such  person  only  as 
is  in  the  contemplation  of  the  contract.  They  suppose  an  agency,  and  look 
solely  to  the  principal  in  whose  behalf,  or  on  whose  account  the  agent 
acts.  Such  principal  is  the  person  in  the  contemplation  of  the  contract, 
and  is  the  one  whom  it  alone  concerns;  and  his  existence  may  be  proved 
by  extrinsic  evidence,  (a) 

J  IIQ   *  No  person  can  avail  himself  of  a  policy  of  insurance,  not  containing 

**-^"  the  general  clause  ''whom  it  may  concern, "  or  one  of  similtf 

import,  but  those  named  in  the  policy  as  the  parties  insured,  or  on 
whose  account  it  is  expressed  to  be  made.    But  a  policy  in  the  name  of 


(a)  Affirmed  in  Ins,  Co.  vs.  Engle,  52  Md.  480,  and  Ins.  Co.  vs.  Abbott  19 
Md.  873,  374.  A  policy  upon  a  cargo  in  the  name  of  A,  *'on  account  of 
whom  it  may  concern,'' or  with  other  equivalent  terms,  will  enure  to  the 
benefit  of  the  party  for  whom  it  was  intended  by  A.,  provided  he,  at  the 
time  of  effecting  the  insurance,  had  the  requisite  authority  from  such  party, 
or  the  latter  subsequently  adopted  it.  Hooper  vs.  Robmson.  98  U.  S.  538. 
No  proof  is  necessary  that  the  assured  had  an  insurable  interest  at  that  time. 
It  is  sufficient  if  such  interest  subsisted  during  the  risk  and  when  the  loss 
occurred.  Ibid.  A  party  cannot  take  out  a  policy  to  insure  his  own  prop- 
erty, and  then  appropriate  it  to  the  use  of  somebody  else  as  an  after  thought 
If  the  intention  did  not  exist  when  the  policy  was  issued,  it  cannot  subse- 
quently be  imported  into  the  contract.  Ins.  Co.  vs.  Engle.  supra.  So  far  as 
good  faith  in  obtaining  the  insurance  is  concerned,  a  policy  issued  ''for 
whom  it  concerns,''  stands  on  the  same  ground  as  any  other;  for  every  such 
policy  supposes  an  agency,  and  one  who  claims  the  benefit  of  it,  is  bound  by 
the  acts  and  representations  of  the  parties  or  agents  connected  with  the 
business  of  procuring  it,  although  obtained  without  his  knowledge.  In$.  Co- 
ys. Abbott,  supra.  On  an  assurance  '^  for  account  of  whom  it  may  concern/* 
the  assured  is  not  bound  to  inform  the  insurer  that  there  exists  a  belligerent 
owner.  Ins.  Co.  vs.  Bathurst.  5  G.  &  J.  229.  But  if  an  express  represeDta- 
tion  is  made  that  the  property  is  neutral,  a  policy  ^'  for  whom  it  concerns  ^* 
does  not  cover  the  property  of  a  helligerent.  Buck  vs.  Ins.  Co.  1  Peters,  151. 
A  person  having  goods  in  his  possession  as  consignee,  or  on  commission,  maj 
insure  them  in  his  own  name,  and  in  the  event  of  loss,  recover  the  full 
amount  of  the  insurance,  and  after  satisfying  his  own  claim  hold  the  bal- 
ance as  trustee  for  the  owner.  Hough  vs.  Ins.  Co.  86  Md.  432.  Cf.  OarreU 
vs.  Hanna,  bU.  ScJ.  336. 
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one,  with  this  general  clause,  will  oover  the  interest  of  any  person  for 
whose  benefit  it  is  intended  when  effected,  and  who  either  previously 
authorizes  it,  or  subsequently  adopts  it — subsequent  adoption  in  such  a 
case  being  equivalent  to  a  prior  order  for  the  insurance. 

Where  A.  authorizes  B.  to  effect  an  insurance  for  him — or  B.  without 
authority,  designs  to  insure  for  A.  and  in  either  case  B.  directs  a  sub- 
agent  to  insure  in  such  sub-agent ^s  name,  with  the  general  clause,  the 
policy  will  enure  to  A^s  benefit,  although  his  interest  was  not  known  to 
the  sub-agent,  or  to  the  underwriters,  in  like  manner  as  it  would  have 
done  had  it  been  immediately  effected  by  B.  himself.  f 

The  plaintiff  C  claiming  title  to  the  property  insured  under  a  bill  of  sale 
to  him  from  the  principal  of  the  defendant  D. — Hdd,  that  it  was  not 
competent  for  D.  to  show  that  such  bill  of  sale  was  intended  by  his 
principal  to  defraud  his  creditors,  however  unfair  C's  conduct  may  have 
been  in  relation  to  it.  (a) 

Ibe  sworn  certificate  of  the  captain  of  a  vessel,  insured  by  an  agent,  of  the 
disbursements  of  the  agent  upon  the  vessel,  is  not  evidence  of  such  dis- 
bursements, in  an  action,  against  the  agent  by  the  principal,  to  recover 
the  amount  received  by  the  agent  upon  the  insurance;  but  the  captain 
himself  should  be  produced. 

Interest  is  recoverable  as  of  right  upon  contracts  in  writing  to  p&j  money 
upon  a  day  certain,  as  upon  bills  of  exchange  or  promissory  notes,  or 
on  contracts  for  the  payment  of  interest,  or  where  the  money  claimed 
has  been  actually  used,  and  upon  bonds,  &c.  but  in  other  cases  it  is  a 
question  entirely  for  the  jury,  to  be  decided  according  to  the  equity 
and  justice  between  the  parties,  on  a  consideration  of  all  the  circum- 
stances of  the  particular  case  as  disclosed  at  the  trial,  (b) 

After  the  opinion  of  the  Court  was  delivered,  and  before  judgment  was 
entered,  the  appellant  was  permitted  to  dismiss  his  appeal. 

GbosS' Appeals  from  Baltimore  County  Court.  This  was  an  action 
of  assnmpsit  for  money  paid,  laid  out  and  expended ;  for  money  had 
and  received,  and  for  money  lent  and  advanced.  The  defendant 
(BoQglasR,)  pleaded  non  assumpsit^  and  issue  was  joined. 

1.  At  the  trial  the  plaintiff,  (Newson's  administrator,)  offered  in 
GvideDce,  that  his  intestate  was  the  owner  of  the  ship  Mohawk  at 
the  time  of  his  death ;  and  that  while  such  ownership  continued  in 

(a)  Approved  in  Schuman  vs.  Peddicord^  50  Md.  562,  and  Cushwa  vs. 
^^ufttoo,  5  Md.  64.  Though  an  assignment  for  the  benefit  of  creditors,  be 
void  as  to  creditors,  it  is  nevertheless  binding  on  the  grantor.  Schuman 
va.  Peddicord.  It  is  not  competent  for  a  party  to  show  that  the  deed  of 
bis  ancestor  was  a  fraud  upon  his  creditors.  Cushwa  vs.  Cushwa.  A  bill 
of  sale,  whether  recorded  or  not,  may  be  void  as  against  creditors,  but  is  still 
Sood  by  way  of  estoppel  against  the  grantor  and  those  claiming  under  him. 
J^oney  vs.  Smithaon,  6  H.  &  J.  57,  note, 

[h]  Aflftrmed  in  Curtis  vs.  Otbney.  59  Md.  156;  Frank  vs.  Morrison^  55  Md. 
«6;  Raaway  Co,  vs.  SeweU,  87  Md.  452;  WaUis  vs.  DUley.  7  Md.  251 ;  Carter 
^  OoM,  7  Gill,  48;  Comegys  vs.  State,  10  G.  &  J.  186;  Dennison  vs.  Lee,  6 
G.  &  J.  385;  Fridge  vs.  State.  8  G.  &  J.  117;  Karthaus  vs.  Owings,  2  G.  &  J. 
^-  Cited  in  Oott  vs.  State,  44  Md.  389.  Of.  Ins.  Co.  vs.  Loney,  20  Md.  20; 
'Wutt  vs.  Hunter,  29  Md.  406:  Norris  vs.  Baltimore^  44  Md.  598;  Qvnnn  vs. 
^fTtttafter,  1  H.  &  J.  480,  no^e. 
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the  representatives  of  the  intestate,  the  defendant  sent  to  the  oflBoefl 
of  The  Baltimore  Insurance  Company,  and  The  Patapsco  Insurance 
Company,  the  following  •  orders  for  insurance.    *' George 
Douglass  wants  insurance  for  account  of  whom  it  may  con- 
cern, on  ship  Mohawk  and  cargo,  James  T.  Harding  master,  at  and 
from  hence  to  Port-au-Prince,  against  all  risk.    Say  on  vessel,  valued 
thereat,  $6,000 ;  on  cargo  $20,000.    The  Mohawk  sails  under  a  cer- 
tificate of  American  ownership — is  well  fitted  and  found,  and  the 
captaifl  a  good  officer.     She  will  probably  sail  to-day.    In  case  of 
loss  the  amount  to  be  paid  to  me.    What  premium,  secured  by  B. 
H.  and  W.  Douglass  ?"    That  the  said  offices  upon  this  order  entered 
into  the  policies  of  insurance,  which  he  also  ofiered  in  evidence. 
That  by  the  Baltimore  Insurance  Company  waa  executed  on  the  26th 
of  August,  1817,  whereby  the  said  company  insured  ^^  George  Dong- 
lass,  for  account  of  whom  it  may  concern,  as  well  in  his  own  name, 
as  for  and  in  the  name  and  names  of  all  and  every  other  person  or 
persons  to  whom  the  same  doth  or  shall  appertain,  in  whole  or  iD 
part,  and  every  of  them,"  &c.  at  and  from  Baltimore  to  Port-au- 
Prince,  ujwn  the  cargo  of  the  ship  Mohawk,  to  the  amount  of  $18,000 
at  a  premium  of  2^  per  cent.    Another  i>olicy  by  the  same  compaDj 
was  executed  on  the  same  day,  and  in  like  manner  and  form  as  above 
mentioned,  on  the  ship  Mohawk,  to  the  amount  of  $2,000  at  a  like 
premium.    And  the  other  policy  by  The  Patapsco  Insurance  was 
executed  on  the  same  day,  and  in  like  form  and  manner,  as  aboi^e 
mentioned,  on  the  ship  Mohawk,  to  the  amount  of  $4,000  at  the  like 
premium.    The  plaintiff  further  proved,  that  while  said  i>olicies  were 
in  force,  the  said  ship  was  lost  by  one  of  the  dangers  insured  against, 
and  that  on  said  loss  the  said  insurance  companies  on  the  3l8t  of 
December,  1817,  and  7th  of  March,  1818,  paid  to  the  defendant,  od 
account  of  said  policies,  the  sum  of  $5,595.38.    The  defendant  then, 
for  the  purpose  of  proving,  that  in  effecting  said  policies  of  insur- 
ance the  defendant  acted  as  the  agent  and  on  account  of  one  Archi- 
bald Kane,  who  it  was  admitted  was  dead,  offered  to  read  in  evldeDce 
the  following  letters  from  said  Kane  to  the  defendant,  viz.    One 
dated  at  Port-au-Prince  the  28th  of  June,  1817.     "  The  sole  object  of 
this  letter  is  to  request  you  will  make  insurance  for  me  to  the  amomit 
of  twenty  thousand  dollars,  a^  follows ;  ten  thousand  dollars  on  coffee, 
valuing  the  same  at  fifteen  dollars  pr.  cwt.  *  on  logwood  tbree 
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thousand  dollars,  valuing  the  same  at  twenty-five  dollare  per 


ton ;  and  on  the  hull  of  the  ship  Mohawk,  seven  thousand  dollare, 
on  board  the  ship  Mohawk,  Harding,  master,  at  and  from  Port-an- 
Prince  to  Baltimore.  The  Mohawk  will  sail  in  ten  days"  Another 
dated  at  Port  au-Prince,  the  28th  of  June,  1817.  **The  enclosed 
letter  for  insurance  let  it  have  your  earliest  attention.  The  ship 
Mohawk  was  formerly  the  La  Franchise,  under  the  Haytien  flag,  but 
during  her  last  voyage  to  Kew  York,  she  obtained  papers  enabling 
her  to  sail  under  the  American  flag,  though  she  did  not  get  them 
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earlj  enoogh  to  clear  ont  from  New  York  for  this  place.  She  is  a 
fine  ship,  almost  new,  and  coppered  to  high  ballast  mark.  She  was 
built  at  New  Bedford,  and  is  six  years  old.  My  object,  on  her  arrival 
at  Baltimore,  is  to  sell  or  exchange  her  for  a  good  schooner  of  about 
800  bis.;  say,  that  will  stow  aboat  130  a  150  wt.  coffee  in  bags,  to  be 
kept  as  a  regalar  trader  on  my  own  account  between  this  and  Balti- 
more. I  do  not  care  much  about  her  being  coppered,  as  she  never 
should  lay  here  long  enough  to  be  injured  by  worms.  The  ship  is 
too  large  for  my  purpose,  and  her  foreign  dutie.^^  and  charges  make 
it  niinoas.  Is  it  not  possible  for  you  to  make  the  exchange  for  me, 
OD  almost  any  terms,  with  some  of  your  shipbuilders  t  The  Mohawk 
would  do  well  to  load  for  Cadiz,  and  there  sell  her.  She  is  well  found 
in  every  thing.  Will  you,  my  dear  sir,  sound,  and  see  if  any  arrange- 
ment can  be  made  on  her  arrival  t  She  has  cost  me,  first  and  last, 
t20,000,  and  I  declare  I  should  be  willing  to  exchange  her  for  a 
aehooner  value  $5,000.  I  shall  write  you  fully  by  her,  in  the  mean- 
while you  could  make  inquiries,  &c.  I  shall  do  a  great  deal  of  busi- 
ness with  you  hereafter.  Since  the  unfortunate  failure  of  my  north- 
em  friends,  I  shall  do  every  thing  with  you  and  I  beg  particularly 
(hat  all  our  affairs  may  be  kept  snug  from  every  one.  I  have  lost 
several  fortunes  in  supporting  my  friends,  and  I  must  now  devote 
my  time  and  attention  to  my  own  interest.  With  you,  you  will 
always  find  me  punctual  and  correct,  and  with  your  good  attention 
to  my  interest  in  Baltimore,  I  fiatter  myself  I  shall  soon  look  up.  I 
write  my  friend  by  this  conveyance  that  I  shall  merely  send  the 
Mohawk  to  you  with  wood,  to  return  •  with  lumber.  1  beg  ^  ^  i 
yon  will  keep  me  regularly  informed  of  your  market  for  Ger-  '*'•* 
man  goods.  You  know  the  kind  fit  for  this  market.  Provisions  and 
Yankee  cargoes  of  fish  are  tumbling  in  from  the  N.  and  Eastern 
States,  and  markets  falling.  I  hope  the  Mohawk  will  sail  in  all  next 
week."  Another  letter,  dated  at  Port-au-Prince,  the  5th  of  July, 
1817.  ^  Inclosed  you  have  invoice  and  bill  lading  of  coffee  and  log- 
vood,  shipi^ed  on  board  the  Mohawk,  Harding,  master,  amounting 
inonr  corrency  to  921,810.72,  which  you  will  dispose  of  when  you 
think  proper.  I  have  determined  the  Mohawk  shall  return,  having 
engaged  with  President  Petion  to  furnish  him  with  a  quantity  of 
pitch  pine  timber  and  boards,  as  per  his  letter  herewith,  and  to 
which  I  :Ksk  your  best  attention.  Oapt.  Harding  is  the  stepson  of 
my  deceased  friend  Capt.  Newson,  who  died  here  last  month,  and  to 
him  I  shall  continue  the  command  of  the  ship.  He  will  engage  a 
friend  of  his  as  mate  at  New  York.  On  the  arrival  of  the  ship  at 
Baltimore  you  will  discharge  the  crew,  the  amount  due  them,  if  they 
urive  in  all  this  month,  will  be  a  little  under  one  thousand  dollars, 
tt  per  statement  herewith.  I  wish  you  to  take  complete  charge  of 
the  vessel  in  unloading  and  loading  her,  as  Capt.  Harding  must  go 
on  to  New  York  to  regulate  some  affairs,  and  will  return  to  Balti- 
more in  about  ten  days.    I  am  well  aware  of  your  zeal,  attention  and 
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economy,  and  I  trust  the  Mohawk,  will  not  be  over  twenty  days  in 
I>ort.    On  her  return  she  will  have  10  sailors  and  an  officer,  and  I 
wish  you  to  put  in  provisions  for  the  crew  for  only  60  days,  and  smaO 
stores  for  the  cabin,  say  to  amount  of  60  or  $70.    Capt.  Harding  is 
in  my  full  confidence,  and  will  inform  you  his  object  in  going  on  to 
New  York.    The  vessel  wants  nothing  to  make  her  voyage  back 
here,  excepting  a  few  days  caulking.    On  her  arrival  here  I  can  pat 
her  in  order,  having  the  government  store  and  arsenal  rather  in  my 
favor.    I  leave  every  thing  to  your  good  management.    When  the 
100  feet  timber  and  boards  are  in,  and  the  articles  contained  in  my 
note,  should  she  not  be  full,  fill  her  up  with  white  pine  boards.    I 
shall  confidently  look  for  her  in  this  port  in  60  days  from  this  date. 
The  return  cargo  to  be  insured  out  to  Port-au-Prince ;  the  vessel  also 
to  be  estimated  at  six  thousand  dollars."    Then  follow  the  invoice 
signed  by  Harding,  and  the  letter  of*  President  Petiou,  both 
*-*-*   dated  the  4th  of  July,  1817.    Another  letter,  dated  at  Port- 
au-Prince  the  9th  of  July,  1817.     "  Inclosed  you  have  duplicate  for 
insurance  on  the  Mphawk  and  cargo,  which  vessel  sailed  on  Satur- 
day evening  the  5th  inst.*(this  is  Monday,)  to  which  I  beg  your  atten- 
tion.   I  also  inclose  duplicate  invoice  and  bill  lading  of  her  cargo. 
I  have  nothing  further  to  add,  only  a  full  confirmation  of  my  respects 
by  her.    Hoping  soon  to  hear  from  you,  and  that  you  will  keep  all 
my  afiairs  snug  between  us."    <^  Note  lor  return  cargo,  ship  Mohawk 
Harding,  master,  to  be  shipped  by  Mr.  George  Douglass  on  my  ac- 
count and  risk,  under  full  insurance,  to  Portau-Prince,  1,000  bar- 
rels," &c.    Another  letter,  dated  at  Port-au-Prince  the  9th  of  July, 
1817.    ^^  Your  highly  esteemed  favor  of  21st  of  June  was  handed 
me  this  morning  by  Mr.  Crocket.    Since  my  respects  pr.  Mohawk 
many  herrings  and  soap  have  arrived,  and  as  the  herrings  were  in- 
tended for  gover't  they  do  not  now  want  them ;  or  in  other  words, 
I  think  I  can  do  better  than  to  furnish  them.    In  the  event  of  my 
order  per   Mohawk  not  having  been  acted  upon  the  enclosed  note 
for  her  return  cargo  you  will  please  allow  to  take  its  place.    The  India 
goods,  and  hkfs,  I  shall  leave  entirely  to  your  good  judgment,  as 
you  well  know  what  this  market  is.    I  have  merely  stated  the  kind 
that  are  now  in  demand,  and  as  no  arrivals  from  England  can  be  ex- 
pected till  Novr.  or  Deer.  I  calculate  this  will  do  well.    The  lumber 
for  the  president,  as  well  as  his  tables,  as  stated  in  his  letter  enclosed 
to  you  pr.  Mohawk,  will  have,  I  am  sure,  your  best  attention.    If  I 
had  funds  in  your  hands  I  would  add  considerably  to  the  India  goods. 
You  may  rest  assured,  my  dear  sir,  should  my  funds  not  amount  to 
my  order,  which  I  susi^ct  they  will  not  by  several  thousand  dollars, 
you  shall  be  in  full  remittances  within  90  days  from  their  sailing  from 
your  port.    I  do  not  ex|)ect  that  you  will  be  willing  to  advance  more, 
especially  after  the  fate  of  my  northern  friends,  but  I  can  only  say, 
A.  Kane  is  unexceptionable  for  all  his  engagements.    We  have  noth- 
ing new  from  France  respecting  this  Island.    This  letter  goes  by  the 
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Governor  Selby  for  New  York,  which  I  hope  may  be  in  time  to  stop 
4he  herrings  and  soap."  To  the  reading  of  these  letters  the  plain- 
tiff objected;  but  the  Court,  [Abcheb,  C.  J.  and  Hanson,  and 
Wabd,  a.  J.]  overruled  the  •  objection,  and  permitted  them  ^oo 
to  go  to  the  jury.    The  plaintiff  excepted.  ^  '*•' 

2.  The  defendant  then  offered  to  read  in  evidence  the  following 
certificate,  given  by  James  T.  Harding,  for  .the  purpose  of  showing 
the  amount  of  disbursements  paid  by  the  defendant  on  account  of 
the  ship  Mohawk,  in  order  to  have  said  disbursements  deducted  from 
the  claim  of  the  plaintiff',  viz.  ^^I,  James  T.  Harding,  late  master  of 
the  ship  Mohawk,  do  hereby  certify,  that  Mr.  George  Douglass'  bill 
of  disbursements  against  the  ship  Mohawk,  when  she  left  Baltimore, 
in  August,  1817,  amounted  to  twenty-eight  hundred  and  ten  dollars 
and  sixty-seven  cents^  and  that  the  same  was  just  and  correct.  New 
York,  9th  October,  1824.     '  James  T.  Harding." 

State  of  New  York.  City  of  New  York,  Set.  James  T.  Harding 
of  the  said  city,  being  duly  sworn,  doth  depose  and  say,  that  the 
matters  of  fact  set  forth  in  the  above  certificate,  to  which  he  hath 
sabseribed  his  name,  is  in  all  respects  jflst  and  true ;  and  further 
Bays  not.  James  T.  Harding. 

Sworn  to  this  18th  of  October,  1824,  before  me, 

John  Hildreth,  Commr. 

To  the  reading  of  which  paper  the  plaintiff  objected,  there  being 
no  proof  that  Harding  was  dead ;  but  the  Court  overruled  the  ob- 
jection, and  permitted  the  paper  to  be  read  in  evidence  to  the  jury. 
The  plaintiff*  excepted. 

3.  The  plaintiff'  then  prayed  the  Court's  opinion  and  instruction  to 
the  jury,  that  if  they  believed  the  plaintiff'  entitled  to  recover  the 
amount  received  by  the  defendant  on  the  policies  stated  in  the  pre- 
ceding bills  of  exceptions,  deducting  the  disbursements  paid  by  the 
defendant  on  account  of  the  ship  insured  by  said  policies,  that  then 
the  plaintiff  was  also  entitled  to  be  allowed  legal  interest  on  said 
amount.  Which  prayer  the  Court,  [Archer,  C.  J.  and  Ward,  A. 
J.]  refused  to  give,  being  of  opinion,  and  so  instructing  the  jury,  that 
whether  interest  should  be  allowed  or  not,  was  a  question  to  be  de- 
cided by  them,  and  not  by  the  Court.    The  plaintiff  excepted. 

4.  The  plaintiff,  in  order  to  support  the  issue  on  his  part,  gave  evi- 
dence, that  the  defendant  handed  into  the  Baltimore  *  Insur-  m^^^ 
ance  Company,  and  Patapsco  Insurance  Company,  two  incor-  ^^^ 
porated  companies  in  the  City  of  Baltimore,  the  orders  of  insurance 
stated  in  the  plaintiff's  first  bill  of  exceptions,  which  were  respec- 
tively accepted,  and  that  the  policies,  also  set  forth  in  the  first  bill  of 
exceptions  of  the  plaintiff,  were  executed  in  due  form  by  the  said 
eompanies  respectively.  And  further  gave  in  evidence,  that  the  said 
ahip  Mohawk,  mentioned  in  the  said  policies  of  insurance,  was  the 
property  of  Samuel  Newson,  the  plaintiff 's  intestate ;  and  that  the 
said  ship  departed  and  set  sail  from  the  port  of  Baltimore,  on  the 
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voyage  insured,  on  the day  of  September,  in  the  year  1817,  and 

in  the  prosecntion  of  that  voyage  was  wholly  lost  by  the  perils  of 
the  sea.    He  further  gave  in  evidence,  that  the  defendant  applied  to 
the  said  insurance  companies,  and  received  from  them  the  amounts 
respectively  insured  by  the  policies  aforesaid,  after  deducting  there- 
from the  usual  charges.     And  further  read  in  evidence  the  deposi- 
tions, returned  under  the  commission  issued  in  this  cause  to  take 
testimony,  and  the  following  Exhibit  iN'o.  1:  ^^Know  all  men  by  these 
present-s,  that  I,  Archibald  Kane,  of  the  State  of  New  York,  a  native- 
born  citizen  of  the  United  States,  (but  at  present  in  the  City  of 
Port-au-Prince,  Island  of  Saint  Domingo,)  for  and  in  consideration  of 
the  sum  of  five  thousand  dollars  to  me  in  hand  paid,  at  and  before 
the  sealing  and  delivery  of  these  presents,  by  Samuel  Kewson,  ship 
master  of  the  City  of  New  York,  have  granted,  bargained  and  sold, 
and  by  these  presents  do  grant,  bargain  and  sell,  unto  the  said 
Samuel  Newson,  his  executors,  administrators  and  assigns,  the  whole 
of  the  good  ship  or  vessel  called  The  La  Franchise,  of  the  burthen 
of  three  hundred  and  sixty  tons,  or  thereabouts,  together  with  aU 
her  masts,  sails,  yards,  anchors,  cables,  ropes,  cords,  boats,  oars  and 
furniture,  to  the  said  ship  belonging  or  in  any  wise  appertaining.    To 
have  and  to  hold  the  said  ship  or  vessel  unto  him  the  said  Samuel 
Newson,  his  executors,  administrators  and  assigns  forever,  as  his  and 
their  own  proper  goods,  and  to  and  for  his  and  their  own  proper  use 
and  uses  forever.    And  the  said  Archibald  Kane  doth  hereby  for 
himself,  his  heirs,  executors  and  administrators,  covenant,  promise, 
grant  and  agree,  to  and  with  the  said  Samuel  Newson,  his  executora, 
-  administrators  and  assigns,  that  the  said  Archibald  •  Kane, 

^^^  at  the  time  of  the  sealing  and  delivery  of  these  presents,  ia 
the  true  and  lawful  owner  of  the  said  ship  or  vessel,  and  premises, 
hereby  granted,  bargained  and  sold,  or  mentioned,  or  intended  so  to 
be,  unto  the  said  Samuel  Newson,  his  executors,  administrators  and 
assigns,  as  aforesaid ;  and  that  he  the  said  Archibald  Kane,  at  the 
time  of  the  sealing  and  delivery  hereof,  hath  in  himself  full  power 
and  good  authority  in  law  to  grant,  bargain  and  sell,  the  said  ship  or 
vessel,  and  premises  above  bargained  and  sold,  or  mentioned,  or  in- 
tended so  to  be,  unto  the  said  Samuel  New8on,his  executors,  admin- 
istrators and  assigns,  in  manner  aforesaid;  and  also  that  it  shall  and 
may  be  lawful  to  and  for  the  said  Samuel  Newson,  his  executors,  ad- 
ministrators and  assigns,  from  time  to  time,  and  at  all  times  here- 
after, quietly  and  peaceably  to  have,  hold,  possess  and  enjoy,  the  said 
ship  or  vessel,  and  all  other  the  premises  hereby  granted  or  men- 
tioned, or  intended  so  to  be,  without  the  let,  trouble,  denial,  moles- 
tation, hindrance  or  disturbance,  whatsoever,  of  him  the  said  Archi- 
bald Kane,  his  executors,  administrators  or  assigns,  or  of  any  other 
person  or  persons  whatsoever,  lawfully  claiming,  or  to  claim  by,  from, 
or  under  him,  them,  or  any  of  them,  and  that  freed  and  discharged 
of  and  from  all  former  and  other  bargains,  sales  and  incumbrances, 
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made,  done  or  committed,  by  him  the  said  Archibald  Kane,  or  any 
other  person  or  persons  by  his  order,  consent,  privity  or  procurement. 
In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this  twenty- 
fiMirth  day  of  September,  in  the  year  of  our  Lord  one  thousand  eight 
hondred  and  sixteen.  Abghd.  Eane,  [Seal.] 

Sealed  and  delivered  in  presence  of, 

B,  Wainwright,  James  T.  Harding.^^ 

''James  T.  Harding,  of  the  City  of  New  York,  deposeth  and  saith 
as  follows:    To  the  first  interrogatory  this  deponent  saith  that  he 
knows  the  parties,  plaintiff  and  defendant.    That  he  knew  the  plain- 
tiff ten  or  twelve  years  since  slightly,  and  that  he  knew  the  defend- 
ant in  the  year  1817,  since  which  time  he  has  had  but  little  know- 
ledge of  him.    To  the  second  interrogatory  this  deponent  saith,  that 
he  knew  both  Archibald  Kane  and  Samuel  Newsou ;  that  the  said 
Samael  Newson  was  the  step-father  of  the  witness.    That  he  first 
knew  Archibald  •  Kane  about  twelve  years  since,  and  was  ac-     . 
qnainted  with  him  up  to  about  July,  1817,  and  that  h©  has  ^^^" 
known  Samuel  Newson  since  he  the  witness  was  a  child.    That  they 
are  both  dead.    Kane  died  at  Port-au-Prince  in  September,  1817,  and 
Newfion  died  at  Port-au-Prince  in  June  in  the  same  year.    To  the 
thutl  interrogatory  this  deponent  saith,  that  he  knows  the  hand- 
writing of  Archibald  Kane,  has  seen  him  write,  and  has  received 
letters  from  him.    The  witness  having  looked  upon  the  paper,  marked 
Exhibit  No.  1,  saith  that  the  signature  to  the  said  paper,  ''Archd. 
Kane,''  is  in  the  proper  hand-writing  of  the  said  Archibald  Kane. 
To  the  fourth  interrogatory  this  deponent  saith,  that  at  the  time  of 
the  date  of  the  said  paper  marked  Exhibit  No.  1,  the  said  Archibald 
Kane,  resided  at  Port-au-Prince,  and  the  said  Samuel  Newson  was  a 
ship  master,  sailing  out  of  the  port  of  New  York ;  that  he  does  not 
know  whether  Newson  was  at  Port-au-Prince  at  the  time  the  said 
paper  bears  date,  or  not.    That  Archibald  Kane  had  resided  at  Port- 
an-Prince  several  years  previous  to  1817,  cannot  say  how  many,  and 
that  Newson  never  regularly  resided  at  Port  au-Prince  but  traded 
hackwards  and  forwards  between  that  place  and  New  York.    That 
both  Archibald  Kane  and  Samuel  Newson  were,  as  deponent  believes, 
citizens  of  the  United  States  at  the  time  the  said  paper  bears  date ; 
he  knows  nothing  to  the  contrary ;  that  the  said  Archibald  Kane 
and  Samuel  Newson,  or  either  of  them,  were  not  connected  with  any 
commercial  house  in  the  United  States  to  thisdei>oneut's  knowledge. 
To  the  fifth  interrogatory  this  deponent  saith,  that  the  signature  of 
James T.  Harding,  to  the  paper  marked  Exhibit  No.  1,  is  the  true 
signatuiie  of  the  witness;   that  he  is  acquainted  with   the  hand- 
writing of  H.  Wainwright,  has  seen  him  write,  has  not  corresponded 
with  him,  but  has  received  notes  and  bills  from  him.    To  the  sixth 
interrogatory  this  deponent,  having  looked  upon  the  said  paper 
marked  Exhibit  No.  1,  saith  that  the  signatures  to  the  said  paper 
are  in  the  proper  hand-writing  of  him  the  said  witness,  and  of  H. 
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Wainwright  the  other  subscribing  witness.    To  the  seventh  inter- 
rogatory the  deponent  saith,  that  he  is  one  of  the  attesting  wit- 
nesses to  the  said  paper  marked  No.  1,  and  did  subscribe  his 
name  thereto  as  such,  and  did  see  the  other  subscribing  witness  sign 
M€p^  *  the  same,  and  that  he  did  see  the  said  Archibald  Kane 
^'^  '    sigU)  seal  and  deliver  the  said  paper  writing  as  his  act  and 
deed,  in  the  latter  end  of  January,  or  beginning  of  February,  1817, 
at  the  house  of  the  said  Archibald  Kane  iu  Port-au-Prince.    To  the 
eighth  interrogatory  this  deponent  saith,  that  to  the  best  of  his 
knowledge  and  behef  the  said  ship,  named  and  described  in  the 
said  paper  marked  Exhibit  Ko.  1,  belonged,  in  the  months  of  August 
and  September,  1817,  and  up  to  the  time  of  her  loss,  to  the  said 
Samuel  Newson,  or  rather  to  his  representatives.    That  at  the  time 
the  said  paper  bears  date,  the  name  of  the  said  ship  was  La  Fran- 
chise; that  the  name  of  the  said  ship  was  changed  at  New  York  in 
the  latter  end  of  December,  1816,  to  Mohawk,  by  the  said  Samuel 
Newson,  as  the  witness  presumes;  all  he  knows  is,  that  the  name 
Mohawk  was  painted  on  her  stem.     Witness  does  not  know  the 
reason  of  changing  her  name,  the  said  ship  had  previously  sailed 
under  Liaytieu  colors.    The  witness  sailed  from  Baltimore  on  board 
the  said  ship  in  August,  1817,  for  Port-au-Prince,  and  the  said  ship 
was  wrecked  and  totally  lost  on  Crooked  Island  on  the  tenth  day  of 
September,  in  that  year.    The  witness  says,  that  the  defendant  told 
him  the  said  ship  was  insured  for  the  said  last  mentioned  voyage  for 
six  thousand  dollars ;  that  the  said  ship  cleared  out  by  the  name  of 
Mohawk  on  her  last  voyage.    To  the  ninth  interrogatory  the  depo- 
nent saith,  that  the  said  ship  was  cleared  out  on  her  last  voya^ 
from  the  United  States  by  the  defendant.    That  on  the  death  of 
the  said  Samuel  Newson,  who  was  captain  of  the  said  ship,  this 
deponent,  being  the  first  ofiicer,  took  command  of  the  said  sbip 
with  the  assent  of  the  said  Archibald  Kane,  for  the  purpose  of 
making  a  voyage  from  Port-au-Prince  to  Baltimore^  and  back.    This 
deponent  arrived  at  Baltimore  in  said  ship,  as  master,  and  sailed 
again  on  her  last  voyage  for  Port-au-Prince,  without  any  new  ap- 
I>ointment  as  such  master.    The  witness  shipped  the  seamen  for  the 
said  last  voyage  under  the  direction  of  a  notary.    To  the  cross- 
interrogatories  the  witness  says,  that  being  sworn  on  the  Holy 
Evangelists  of  Almighty  Ood,  he  is  willing,  truly  and  faithfully,  to 
answer  the  interrogatories  put  by  the  defendant.    To  the  first  cross- 
interrogatory  the  deponent  saith,  that  the  said  ship  did  not  make 
any  •  voyage  from  Port-au-Prince  to  New  York  in  the  year 
4r^o   1817;  but  the  said  ship  did  make  a  voyage  from  Port-ao- 
Prince  to  New  York  in  1816,  at  which  time  witness  was  mate  or  first 
officer  of  said  ship,  under  the  said  Samuel  Newson  as  captain.    The 
witness  does  not  know  to  whom  the  said  ship  belonged  at  that  time. 
She  was  sometimes  called  the  President's  ship,  (meaning  Petioo's 
ship,)  and  sometimes  Mr.  Kane's  ship;  he  presumes  she  was  Hr. 
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Kane's  ship.  To  tbe  second  cross-interrogatory  the  deponent  saith, 
that  the  said  ship  was  loaded  at  Port-au-Prince  in  the  year  1816,  by 
the  said  Archibald  Kane,  and  consigned  to  John  Kane  of  New 
YcM'k,  brother  to  the  said  Archibald  Kaue ;  that  no  freight  was  ever 
paid  or  demanded  on  the  goods  of  A.  Kane,  to  the  knowledge  of  the 
witness.  To  the  third  cross-interrogatory  the  deponent  saith,  Archi- 
bald £Lane  and  Samuel  Newson  were  concerned  together  for  several 
years,  und  that  the  said  Samuel  Kewson  sailed  in  the  employ  of  the 
said  Ai-chibald  Kane  about  a  year  previous  to  the  year  1817;  that 
he  presumes  that  the  said  Samuel  Newson  enjoyed  the  confidence  of 
the  said  Archibald  Kane  during  that  time.  To  the  fourth  cross- 
iDterrogatory  the  deponent  saith,  that  he  understood  and  believed 
that  the  said  ship  belonged  to  Archibald  Kane  during  the  time  she 
was  called  La  Franchise,  but  the  witness  believes  she  belonged  to 
Samuel  Newsou  after  she  was  called  the  Mohawk.  The  witness  con- 
siders that  Samuel  Newson  was  in  the  employ  of  Archibald  Kane, 
while  the  said  ship  was  under  Haytien  colora,  but  cannot  saj'  whether 
Kewson  was  in  the  employ  of  Kaue  after  the  name  of  the  said  ship 
was  changed  to  Mohawk ;  he  has  no  belief  on  the  subject.  The 
witness  says,  that  the  said  ship  La  Franchise  did  enter,  unload  and 
load,  in  New  York,  in  1816,  and  that  captain  Newsou  did  obtain  a 
certificate  of  American  ownership  of  the  said  vessel,  and  called  her 
the  Mohawk.  To  the  fifth  cross-interrogatory  the  deponent  saith, 
that  he  continued  in  the  same  capacity,  as  first  officer  of  the  said 
ship,  until  her  arrival  at  Port-au-Prince,  and  up  to  the  time  of  Cap- 
tain Newson's  death ;  that  the  said  ship  arrived  at  Port-au-Prince 
OD  tbe  18th  day  of  January,  1817,  and  Captain  Newson  died  on  the 
5tb  of  June  following.  Witness  says  he  has  heard  Captain  Newson 
say  that  the  Mohawk  belonged  to  him,  but  never  heard  him  say  any- 
thing on  •  the  subject  of  the  payment  of  the  consideration — 
he  believes  Captain  Newson  was  able  to  buy  such  a  ship.  ^'^^ 
Witness  knows  nothing  about  A.  Kane's  being  the  rightful  owner  of 
said  ship,  or  of  her  being  covered  by  Captain  Newson  for  A.  Kane, 
and  had  no  means  of  ascertaining  what  the  general  opinion  was  at 
Port-au-Prince,  as  he  had  but  little  intercourse  with  the  shore.  She 
was  generally  called  The  President's  Ship,  both  before  and  after  her 
name  was  changed  to  Mohawk.  The  witness  never*  heard  Captain 
Newson,  in  speaking  of  said  ship  Mohawk,  speak  of  her  as  Mr. 
Kane's  ship ;  but  he  did  hear  Captain  Newson  say,  that  if  he  could 
settle  his  affairs  with  the  said  Archibald  Kane,  he  would  return 
home  with  the  said  ship,  and  that  he  believed  Archibald  Kane  was 
playing  the  fool  with  him,  and  would  not  furnish  him  a  cargo. 
Witness  never  heard  Archibald  Kane  speak  of  the  Mohawk  as  his 
ship;  but  after  the  death  of  Captain  Newson,  the  said  vessel  being 
then  loading  for  New  York,  Kane  said  he  was  acquainted  with  Cap- 
tain Newson's  affairs,  and  changed  the  destination  of  the  ship  to 
Baltimore,  where  he  said  he  would  furnish  a  cargo  for  Port-au-Prince, 
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and  thence  send  her  to  Europe  where  she  could  be  sold.    The  wit- 
ness says,  that  Archibald  Kane  instructed  him  to  go  on  to  New 
York  to  obtain  authority  from  the  administrators  of  Samuel  New- 
son  to  dispose  of  the  said  ship ;  and  that  after  the  arrival  of  the 
said  ship  at  Baltimore,  he  the  witness  did  go  on  to  New  York  for 
that  purpose,  but  learnt  that  no  administrators  had  been  appointed. 
Witness  says  that  Captain  Newson  did  draw  the  money,  to  pay  the 
crew  of  the  said  ship  Mohawk,  from  Archibald  Kane,  and  that  he 
the  witness  also  did  the  same  after  his  appointment  to  the  command 
of  the  said  ship;  as  to  his  appointment  to  the  command  of  the  said 
ship,  the  witness  refers  to  what  he  has  already  said  on  that  subject 
in  his  direct  examination.    That  at  the  time  witness  took  the  com- 
mand of  the  said  ship,  he  had  no  particular  conversation  with  the 
said  Archibald  Kane,  but  that  Kane  promised  to  allow  witness  sixty 
dollars  per  month  wages.    The  witness  says  that  Kane  loaded  the 
said  ship  Mohawk  with  logwood  and  coffee,  consigned  to  O.  Douglass 
of  Baltimore,  the  freight  of  which  was,  as  witness  believes,  stated 
per  bill  of  lading  to  have  been  paid  at  Port-au-Prince.    That  said 
M^g\  Kane  did  not  pay,  or  •  promise  to  pay,  any  freight  to  witness, 
^alw  \y^^  gg^j^  fr^,j^^  when  the  vessel  returned  he  would  close  up  and 
settle  Captain  Newson's  accounts.    That  he  the  witness  did  sign  the 
bills  of  lading  without  asking  any  questions  concerning  freight; 
Mr.  Kane  saying  the  bill  of  lading  was  filled  up  as  previously  men- 
tioned to  satisfy  Mr.  Douglass.    The  witness  says  that  Mr.  Kane 
did  not  mention  to  him  in  confidence  anything  relating  to  his  busi- 
ness, or  his  creditors  in  New  York,  or  to  the  situation  of  his  prop- 
erty.   That  the  said  Archibald  Kane  did  not  charge  witness  to  go 
on  to  New  York,  immediately  after  his  arrival  at  Baltimore,  for  the 
purpose  of  preventing  his  creditors  fmm  attaching  or  molesting  the 
the  ship  or  cargo  at  Baltimore;  the  witness  did  go  from  Baltimore 
to  New  York,  but  for  the  purpose  previously  mentioned.    The  wit- 
ness says  he  has  no  recollection  of  a  portage  bill  having  been  sent 
to  G.  Douglass  by  A.  Kane;  but  he  does  recollect,  that  on  his 
arrival  at  Baltimore,  he  made  out  a  portage  bill,  in  which,  as  be 
believes,  the  wages  of  Captain  Newson  were  not  inserted,  his  own 
wages  as  mate  and  captain,  and  the  wages  of  the  crew,  were  in- 
cluded in  the  said  i)ortage  bill.    Witness  recollects  that  A.  £j»ne 
did  say  he  would  give  orders  to  G.  Douglass  to  pay  the  portage  bill 
at  Baltimore,  but  does  not  recollect  that  he  said  anything  further  on 
this  subject  to  the  witness  or  the  crew.    He  believes  he  did  ask  Sir. 
Douglass  for  the  amount  of  the  portage  bill  shortly  after  deponent's 
arrival  at  Baltimore.    The  witness  has  no  recollection  of  having 
stated  to  Mr.  Douglass  that  A.  Kane  had  made  a  mistake  in  calca- 
lating  the  wages  of  Captain  Newson,  nor  has  he  any  recollection 
of  the  amount  received  of  Mr.  Douglass  to  pay  off   the  crew. 
Witness  says  that  he  had  no  bargain  or  agreement  with  A.  E^o 
on  the  subject  of  cabin  stores.    That  he  recollects  to  have  had 
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some  altercation  with  Mr.  Douglass  as  to  the  amoaDt,  and  recolleets 
to  have  paid  a  part  of  it  himself  to  Mr.  Ghappell,  but  he  has  no  par- 
licolar  recollection  of  the  amount  thus  paid  by  him.  Witness  says 
he  has  no  recollection  of  mentioning  to  Mr.  Douglass  that  Mr. 
Kane  had  become  d — n  stingy  and  close  in  sailing  his  vessels.  The 
witness  had  no  understanding  with  Mr.  Kane  about  the  privilege  of 
an  adventure  in  the  Mohawk  free  of  freight,  nor  does  he  recollect  any 
conversation  with  Mr.  Douglass  on  that  subject.  Witness  says  that 
*  after  the  said  vessel  was  loaded  at  Baltimore  by  O.  Douglass,  ^  q^ 
and  consigned  to  A.  Kane,  he  the  witness  did  sign  bills  of  ^^'^ 
lading,  in  which  the  freight  was  stated  as  having  been  paid  at 
Baltimore,  the  witness  considering  that  all  the  accounts  would  be 
arranged  by  Mr.  Kane  at  Port-au-Prince;  that  neither  Mr.  Doug- 
lass, nor  any  one  else,  paid  the  witness  the  freight,  or  any  part  of 
it,  that  the  witness  signed  the  bills  of  lading  without  asking  any 
questions,  for  the  reasons  previously  given.  Witness  says,  that  at 
the  time  of  witnessing  the  said  paper  marked  Exhibit  Ko.  1,  the 
parties  thereto  were  present ;  that  neither  of  the  parties  stated  to  the 
witness  the  purport  of  that  paper,  and  that  he  did  not  at  that  time, 
nor  at  any  other  time,  witness  any  other  paper  of  the  same  kind  or 
appeai-ance.  The  witness  does  not  know  that  he  ever  did  witness 
a  counter  bill  of  sale  of  the  said  ship  La  Franchise,  or  Mohawk, 
from  Samuel  Newsou  to  Archibald  Kane.  Witness  never  under- 
stood from  Archibald  Kane  whether  he  had  or  had  not  made  a 
bona  fide  sale  of  the  ship  La  Franchise,  or  Mohawk,  to  Samuel  New- 
son."  Whereupon  the  defendant,  in  support  of  the  issue  on  his  part, 
offered  in  evidence  the  letters  stated  in  the  plaintiff's  first  exception, 
written  by  Ai*chibald  Kane  to  the  defendant,  respectively  bearing 
date  the  28th  of  June  and  5th  of  July,  1817,  to  show,  that  in  mak- 
ing the  said  policies  of  insurance  he  was  acting  as  the  agent  of  the 
said  Archibald  Kane.  And  further  ofi'ered  in  evideuce  the  deposi- 
tions returned  under  the  commission  in  this  cause.  The  defendant 
them  moved  the  Court  to  instruct  the  jury,  that  if  they  shall  be  of 
opinion  that  the  bill  of  sale  offered  in  evidence  by  the  plaintiff,  as 
proved  under  the  commission  aforesaid,  was  a  merely  fictitious  in- 
stmment,  without  any  consideration  really  paid  therefor,  that  the 
Kale  was  merely  colorable,  and  intended  to  cover  the  interest  of  A. 
Kane  in  the  Mohawk,  under  the  name  of  Samuel  Newson,  and  that 
notwithstanding  such  pretended  sale  the  property  of  the  vessel  in 
tbe  understanding,  both  of  Newson  and  Kane,  remained  in  the  said 
Kane  at  the  time  of  the  insurance  effected  by  the  defendant,  and 
at  the  time  of  the  loss  of  the  vessel,  that  then  the  plaintiff'  is  not 
entitled  to  recover  in  this  action.  And  the  defendant  further  moved 
the  Court  to  instruct  the  jury,  that  if  the  jury  shall  be  of  opinion, 
that  the  bill  of  sale  aforesaid  from  *  A.  Kane  to  Samuel  New-  ^09 
son,  is  a  genuine  instrument,  and  that  the  sale  of  the  vessel  ^^'^ 
by  Kane  to  Newson,  was  a  valid  and  bona  fide  sale,  yet  if  they  shall 
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also  be  of  the  opinion  that  the  insurance  effected  by  the  defendant 
with  the  at'oreaaid  tnsuraiioe  companies,  aa  set  forth  Id  the  eviilcDce, 
were  pffect«d  by  the  defendant,  at  the  agont  and  for  the  benelitof 
the  said  Kane  alone,  and  that  neither  the  said  Newsuu,  nor  bin  rep- 
resentatives, nor  any  interest  of  their's^  rei)!  or  sopjiosed,  was  witliin 
the  contemplation  either  of  tbe  defendant,  the  ajrent,  or  of  the  aaid 
insurance  companies,  at  the  time  the  said  innnrances,  were  effet^ted, 
nor  was  intended  by  them,  or  either  of  them,  to  lie  ixtvered  by  lb« 
said  policy,  that  then  the  plaintiff  is  not  entitleil  to  recover  in  tbis 
action.  Both  of  which  instructions  the  Court  [ABniEB,  C  .1.  and 
Wabd,  A.  J.]  refused  to  give;  but  were  of  opinion,  and  ao  instructed 
the  jury,  that  if  they  should  beheve  that  the  aai<l  bill  of  sale  vas 
executed  by  the  said  Archibald  Kane,  that  then  the  Haine  watt  good 
and  legal  evidence  of  title  in  the  said  Samuel  Newsoii,  and  his  rep- 
resentatives, and  that  no  testimony  was  admissible  to  prove  thiit 
said  bill  of  sale  was  collusive  and  fictitious,  and  intended  to  defrttad 
the  creditors  of  the  said  Archibald  Kane.  The  defendaut  exuepkd. 
Verdict  for  the  plaintiff,  and  damages  assessed  at  $2,784.71.  Jadg- 
ment  on  the  verdict  for  f  10,00U  current  money,  the  d:image.s  lui<l  in 
tbe  declaration,  and  costs;  to  be  releawd  ou  payment  of  the  dam- 
ages assessed  by  the  jury,  with  interest,  &c. 

The  plaintiff  and  defendant  both  appealed  to  this  Court,  when 
both  appeals  were  argued  together  before  Buohanak,  C.  J.,  Eiblk 
and  Stephen,  JJ. 

Kennedy,  for  Newson's  Adm'r,  on  the  appeal  by  him.  He  con- 
tended, 1.  That  the  Court  below  erred  in  admitting  in  evidence  the 
letters  from  Kane  to  tbe  defeudant,  in  the  madner  stated  in  the  tint 
bill  of  exceptions,  for  the  purimse  of  showing,  that  the  [>olicies  of 
insurance  were  intended  for  the  benefit  of  Kane,  and  that  the  de- 
fendaut acted  for  Kane  alone,  in  effecting  tbem,  and  not  for  Neir- 
8on — because  the  same  was  contradictory  to  tbe  terms  of  the  policies, 
and  the  bill  of  sale  from  Kane  to  Sewaon.  2.  That  the  Court  below 
erred  in  admitting  the  certificate  •  of  James  T.  Hnnling, 
'*•*•*  master  of  the  ship  Mohawk,  in  her  last  voyage,  as  competent 
evidence  of  the  amount  of  disbursements  made  ou  account  of  said 
ship  by  the  defendaut,  because  Harding  was  alive,  and  w-a&  ex- 
amined as  a  witness  in  the  canse,  and  the  said  certificate  was  given 
by  bim  after  the  commission  which  issued  to  take  testimony  vas 
closed — and  there  was  no  privity  between  him  and  the  ptaiiitrff. 
3.  That  the  Court  below  further  erred  in  allowing  sncli  ilishiirse- 
meuts,  so  prove<1,  to  be  dedncted  by  tbe  jury  from  tbe  amonutuf 
money  received  by  the  defendant  from  the  insurance  offices,  na 
account  of  the  said  ship,  and  to  which  the  plaintiff  was  entitled, 
because  the  defendant,  by  law,  ought  not  to  have  been  allowed  (<» 
such  disburpemeuts,  even  if  tbe  same  bad  been  duly  proved,  i.  Tbe 
The  Court  below  erred  in  leaving  to  the  jury  the  question  of  the 
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ilaintiff'a  right  to  recover  interest,  as  a  qaestioD  of  Eact;  and  oagbt 
0  have  instriKted  tliem  that  the  plaintiff  was  entitled  to  interest 
roin  the  comniencciiiBnt  of  the  action.  5.  That  the  Goart  below 
rred  in  not  directing  the  jury,  if  they  found  the  execution  of  the 
lit!  of  8!ile,  to  give  a  verdict  lor  the  plaintiff  for  the  whole  amount 
bey  should  find  the  defendant  received  on  account  of  the  ship  Mo- 
awk,  together  witli  interest  as  af'oreRiiid,  deducting  only  the  amount 
r  the  i)renuiini  noti^s  of  the  defendant ;  and  that  thin  Court  onght 
ow  to  render  tin:  Judgment  which  the  Court  below  should  have 
iveii,  it  being  mere  nubtter  of  com|iutation  from  the  facts  foand  by 
bejnry,  and  admitted  upon  the  record;  and  that  there  would  there- 
)re  be  no  occasioii  Inr  A  venire  de  novo. 

1.  The  insurance  ul  tbe  vessel  at  the  two  offices,  which  is  the  only 
nestiou  in  coiitrovi'ny,  mnat  enure  to  the  benefit  of  Newaon's  rap- 
Bsentativert ;  and  tli<'  letters  of  Kane  were  inadmissible  in  evidence 
'hile  the  ownemtiip  i>f  the  vessel  was  in  Newson's  representatives. 
t  WHS  not  competent  for  the  defendant  Co  deny  such  owuership. 
le  acted  as  tbe  agent  for  Newsou's  representativea ;  and  tbe  insar- 
nce  was  made  for  wbom  it  might  concern.  No  parol  evidence  was 
dmissible  tosliowtlmt.  any  other  person  was  interested  but  New- 
an'd  representatives;  and  it  was  only  necessary  to  show  that  the 
essel  belonged   to   N'ewson's  representatives.      2  Fkill.  Dvtd.  45; 

Mumford  vs.  Bnlktt,!  Johns.  Rep.  4.39;  Oravea  vb.  Boston 
tarine  Tn*urance  Ciunpan^,  2  CVancA,  419;  Lyman  vs.  United, 
Kurance  Covipanii.  iCc.  17  Johns.  Rep.  337;  Jackson  vs.  Foster,  12 
Tokns.  Rep.  488.  Tlie  making  the  insarance  made  the  defendant  an 
geut  for  Newsou's  lepresentatives.  He  had  the  possession  of  the 
easel,  and  was  the  a^^etitof  the  person  to  whom  she  belonged;  and 
lie  attempt  to  use  in  evidence  Kane's  letters,  was  an  attempt  to 
efeat  the  right  owner  oat  of  tbe  insarance.    Xmcctw  vs.  Crauford, 

Bos.  <t'  Pull.  75,  'M ;    Routh  vs.  Thompson,  13   East^  274 ;   Lanyon 

8.  Blanchard,  2  Campb.  597 ;  Hagedom  vs.  OUverson,  2  Maule  <& 
Ww.  485 ;   Tenant  vs.  UUiott,  1  Bos.  *  Pull.  3. 

2.  On  the  second  and  third  points,  he  cited  French  vs.  Baekkous«, 
Burr.  2727;    Wolff  va.  Homcastte,  1  Bos.  *  Pull.  S16;   Whitaker's 

jaw  of  Lien,  45 ;  llVttfltnjfton  vs.  The  Farmers^  Bank,  6  B.&J,  548 ; 
toM  vs.  Worsopp,  1  liro.  Pari.  Ca.  284;  SomerviUe  vs.  SomervtUe,  6 
Va.  780;  Sjiook  vs.  J'avidson,  2  Campb.  218;  Pipon  vs.  Pipon,  9  Mod. 
31 ;  Holmes  vs.  Ra-iuxon,  4  Johns.  Ch.  478 ;  Be  Sobry  vs.  De  Laistre, 

B.  it  J.  224.  3.  On  the  fourth  point,  Liotard  vs.  Graves,  3  Caine, 
34;  Robinson  vs.  Bland,  2  Burr.  1085;  Anonymous,  1  Johns.  315; 
^addiwiion  \-s.  UniU'd  Insurance  Company,  17  Johns.  23. 

R.  JohTtson,  on  the  same  side.  On  the  first  bill  of  exceptions  he 
OQtended,  that  tlie  letters  of  Kane  were  not  evidence,  because  he 
ronUl  not  have  been  admitted  himself  to  give  evidence  of  the  facts 
oDtaiued  in  tliDse  letters,  he  having  an  interest  in  tbe  event  of  the 
ait.    1  Phill.  L'vkl.  36,  {and  note;)  Barrison  vs.   Vallance,  1  Bing- 
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hanij  45,  (8  Serg,  dt  Lowb.  239 ;)  JacJcson  vs.  Eaion^  20  Johns,  Rep, 
478. 

On  the  second  bill  of  exceptions.  If  the  facts  in  Harding's  certifi- 
cate were  legally  proved,  they  could  not  be  evidence  for  the  purpose 
for  which  the  certificate  was  offered,  because  the  amount  of  the  dis- 
bursements were  not  pleaded  by  way  of  set-off,  and  no  notice  given 
of  set  off.    1  Chitty^s  Plead.  474. 

Meredithj  for  Douglass.  1.  On  the  first  bill  of  exceptions.  Kane's 
-  ^  _  letters  were  not  offered  in  evidence  for  the  purpose  of  •  prov- 
*"^  ing  the  property  of  the  vessel  to  be  in  him,  but  to  show  that 
the  insurance  was  etiected  by  the  defendant  for  Kane,  and  as  his 
agent.  It  does  not  thereby  follow  that  Kane  sets  up  ownership  in 
the  vessel.  Any  person  who  has  a  special  property  in  a  vessel  may 
insure.  A  charterer  of  a  ship  may  insure  her.  Oliver  vs.  Green, 
3  Mass.  133;  BarUeU  vs.  Walter j  13  Mass.  267;  Hobbs  vs.  Hannam^  3 
Campb.  93 ;  FhilL  on  Ins.  51.  But  it  has  been  urged  that  the  letten 
are  contradictory  to  the  policy  of  insurance,  and  on  that  ground 
inadmissibfe  in  evidence.  The  party  on  whose  account  the  insur 
ance  was  affected,  is  not  named..  The  defendant  stands  in  the 
policy  as  agent ;  and  you  may  go  out  of  the  policy  in  order  to  ascer- 
tain who  is  the  assured.  Lawrence  vs.  Sebor^  2  Caine^  203 ;  Dam 
vs.  Boardman^  12  Mass.  80;  Fhill.  Ins.  63;  Church  vs.  Hubbari,  2 
Cranchy  196 ;  3  Starkie^s  JSvid.  1021 ;  Mechanics  Bank  of  Alexandria 
vs.  Bank  of  Columbia^  5  Wheat.  326 ;  Brant  vs.  Hill^  4  Taunt,  380. 

2.  On  the  second  bill  of  exceptions.  The  point  involved  in  this 
exception,  as  to  the  admissibility  of  Harding's  certificate  in  evi- 
dence, is  abandoned  by  the  defendant's  counsel.  The  question  was 
hastily  decided  by  the  Court  below  without  argument.  The  error  of 
the  Court  below  is  confessed,  and  the  exception  is  waived. 

3.  On  the  third  bill  of  exceptions.  The  Court  below  has  not  stated 
that  it  is  a  general  principle  that  the  jury  are  to  allow  interest  or  not 
in  all  cases,  but  that  in  this  particular  casqit  was  a  fact  for  the  jury. 
Here  the  defendant  may  be  assimilated  to  a  stakeholder ;  and  the 
question,  whether  he  ought  to  pay  interest,  must  depend  upon  bis 
conduct,  as  to  what  manner  he  has  used  the  money,  or  thrown  obsta- 
cles in  the  way  of  its  recovery  from  him.  This  should  be  left  to  the 
jury  to  be  ascertained  by  them.  This  is  an  action  for  money  bad 
and  received ;  and  the  question  of  interest  is  for  the  jury,  and  de- 
pends upon  the  peculiar  circumstances  of  the  case.  Feajte  vs.  Barber^  3 
CainCy  266 ;  AnonymouSj  1  J  ohm,  315. 

•  4.  On  the  fourth  bill  of  exceptions,  he  contended,  1.  That 
^•'^  the  evidence  offered  by  the  defendant  in  this  exception,  was 
admissible  for  the  purpose  for  which  it  was  ott'ered.  2.  That  under 
the  circumstances  attending  the  effecting  the  insurance,  it  being  de- 
signed for  the  benefit  of  Kane,  and  made  by  his  authority,  by  the 
defendant  as  his  agent,  it  did  not  enure  to  the  benefit  of  the  plain- 
tifl''s  intestate,  even  though  he  was  the  true  owner  of  the  vessel ;  and 
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that  he  was,  therefore,  not  eutitled  to  the  proceeds  of  insurance  in 
the  hands  of  the  defendant. 

This  bill  of  exceptions  embraces  two  prayers  made  by  the  defend- 
ant—1st.  Whether  the  bill  of  sale,  being  wit  boat  consideration  and 
fietitioQS,  the  plaintiff  was  entitled  to  recover.  This  prayer  is  hypo- 
thetical. The  facts,  that  the  transaction  was  collusive,  are  not  to  be 
doubted;  and  being  so,  no  property  in  the  vessel  passed  to  Newson. 
The  Court  refused  to  give  the  direction- prayed,  because  the  evidence 
was  inadmissible.  Wa^  the  evidence  inadmissible  f  It  was  intro- 
dneed  as  collateral — between  different  parties  to  the  instrument. 
Bmd  vs.  StisqueJuinna  Bridge  and  Bank  Company^  6  B,  db  J.  128 ; 
(herseern  of  the  FooTj  dtc.  vs.  Overseers  of  the  Foor^  d:c,  10  Johns,  Rep. 
229;  3  Starkw^s  Evid.  1051.  The  defendant  is  no  party  to  the  bill  of 
sale.  He  is  not  a  privy  ;  but  a  mere  stakeholder  of  the  fund,  and 
not  in  privity  with  either  party.  The  evidence  was  not  to  vary  the 
legal  operation  of  the  bill  of  sale,  but  to  defeat  its  existence,  as  a 
frand  upon  Kane's  creditors.  It  is  not  to  substitute  the  parol  for  the 
written  evidence,  but  to  avoid  the  bill  of  sale.  3  Starkie^s  Evid.  1015. 
An  instrument  of  writing  intended  in  fraud  of  others,  may  be 
avoided  by  such  other  persons.  Jft.  1017.  2d.  The  second  prayer 
reverses  the  hypothesis  in  the  preceding  prayer,  by  admitting  the 
property  in  the  vessel  to  be  in  Newson,  and  raises  the  question, 
whether,  as  he  was  no  party  to  the  contract  of  insurance,  and  it  did 
not  refer  to  him,  but  was  made  for  the  benefit  of  Kane,  the  plaintiff 
as  his  representative,  was  entitled  to  recover!  The  Court  decided, 
that  if  the  tacts  were  true,  the  plaintiff  was  entitled  to  recover. 
Suppose  this  action  was  by  Newson  against  the  underwriters ;  if 
he  could  not  recover  from  them,  he  cannot  recover  from  the  defend- 
ant. If  the  insurers  paid  the  nioney  to  the  defendant  by  mistake, 
they  could  recover  it  back  from  him.  Grant  •  vs.  Hill^  4  Taunt 
380.  Could  Newson  recover  from  the  underwriters?  Two  **«• 
things  must  concur  to  enable  him  to  recover  from  them — a  contract, 
and  an  insurable  interest.  He  might  have  contracted  in  person,  or 
by  his  authorized  agent.  Here  there  was  no  contract  between  New- 
son  and  the  underwriters,  either  in  person  or  by  agent.  If  by  agent, 
where  is  the  proof  that  the  defendant  was  his  agent  f  Newson  was 
then  dead,  and  he  had  no  representative  until  after  the  money  had 
heen  paid  to  the  defendant.  The  plaintiff  had  no  legal  existence, 
either  when  the  insurance  was  effected,  or  when  the  money  was  paid. 
There  was  no  principal  at  the  time  of  the  insurance,  or  payment  of 
the  money.  The  proof  is,  that  the  contract  of  insurance  was  made 
for  Kane.  Could  it,  therefore,  enure  to  the  benefit  of  another  per- 
son for  whom  it  was  not  intended  or  made  %  No  person  can  main- 
tain an  action  on  a  contract  to  which  he  is  not  a  party.  1  Esp,  Big. 
202,  (105;)  Jordan  vs.  Jordan^  Cro.  Eliz,  369 ;  Croic  vs.  Rogers j  1  Stra. 
592;  Bell  vs.  Ansley^  16  East,  141,  (and  note;)  Cohen  vs.  Hannam,  5 
Taunt.  101 ;  Phill.  Ins.  57,  58 ;  Bodwy  vs.  Unian  Insurance  Company, 
21  7  H  &  J. 
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Condey^s  Marsh,  473,  (note,)  It  must  appear  that  the  policy  was 
effected  for  a  particular  person.  He  must  be  a  party  to  the  contract, 
or  show  that  it  was  made  for  his  beuefit.  Lawrence  vs.  Sebor^  2  Cain^s 
Bep,  203 ;  Phill.  his,  60.  A  person  having  an  insurable  interest,  if 
it  is  different  from  that  insured,  cannot  recover  on  the  policy.  Top- 
pan  vs.  Masseyj  2  Mass,  Rep,  365 ;  Conway  vs.  Orayj  10  Easi^  536 ; 
Phill.  Ins.  62.  An  insurance  cannot  enure  for  the  benefit  •  of 
^^^  another  for  whose  benefit  it  was  not  made.  It  has  not  been 
shown  that  the  defendant  insured  for  the  benefit  of  Kewson,  or  his 
representative.  The  representative  of  Newson  being  excluded  by 
the  proof  in  this  bill  of  exceptions  from  having  an  insurable  interest, 
he  cannot  recover.  Bouth  vs.  Thompson^  11  Easi^  428 ;  Routh  vs. 
Thompson.  13  East^  274 ;  Seamans  vs.  Loring^  1  Mason^  128. 

R.  Johnson^  for  Kewson's  Adm'rin  reply,  as  to  the  first,  second  and 
third  bills  of  exceptions,  and  in  answer  to  the  fourth  bill  of  excep* 
tions. 

1.  On  the  first  bill  of  exceptions.    If  the  lettera  of  Kane  were  oat 
of  the  case,  the  plaintiff  would  have  been  entitled  to  recover  to  the 
extent  of  his  demand.    He  proved  an  insurable  interest,  and  that 
the  defendant  insured  for  the  benefit  of  those  concerned.    The  irre- 
sistible conclusion  would  be,  therefore,  that  he  acted  as  the  agent  of 
the  plaintiff.    But  the  letters  are  intended  to  prove  that  the  defend- 
ant acted  as  the  agent  of  Kane,  and  for  his  beuefit ;  and  not  that 
Kane  did  not  look  to  the  interest  of  Kewson's  representative,  and 
act  as  his  agent.    The  letters  were  inadmissible.    1.  Kane  is  to  be 
assumed  to  act  w^  agent  of  Kewson.    2.  Whether  he  did  or  not,  bat 
as  a  wrongdoer,  the  plaintiff  has  a  right  to  adopt  his  acts.    There 
was  no  evidence  to  show  that  Kane  had  an  insurable  interest,  qd- 
less  as  agent  of  Newson.    Kane  was  not  the  owner  of  the  vessel; 
the  ownerahip  was  proved  to  be  in  Newson.    The  insurance  must  be 
presumed  to  have  been  made  for  the  benefit  of  the  person  having 
the  insurable  interest  in  the  thing  insured.    What  right  had  Kane 
to  insure  the  property  of  another,  unless  as  agent  ?    K  he  did  not 
insure  as  agent,  then  he  acted  as  a  tortfeasor.    If  the  insurance  had 
been  in  the  name  of  Kane,  for  the  benefit  of  those  whom  it  might 
-  ^      concern,  then  the  plaintiff,  •  having  the  interest  in  the  thing 
4:oll  insured,  could  recover.    If  the  money  was  paid  over  to  Kane, 
then  it  would  be  money  in  his  hands  for  the  benefit  of  Newson's 
representative.    If  a  man  takes  the  property  of  another,  and  sells 
it,  the  true  owner  may  waive  the  tort,  and  bring  an  action  for  the 
value  received.    Here  Kane  took  the  vessel  of  the  plaintiff,  and  sends 
her  on  a  voyage.    She  is  lost,  and  Kane  received  the  value  of  the 
property.    The  plaintiff'  may  elect  to  go  for  the  value  received,  in- 
stead of  suing  Kane  as  a  tortfeasor.    If  an  agent  represents  him- 
self as  owner  of  the  thing  insured,  the  policy  will  enure  to  the  bene- 
fit of  the  true  owner.    Lanyon  vs.  BlancJmrd,  2  Camph,  597.    Here 
Kane,  being  the  agent  of  Newson,  employed  the  defendant  to  effect 
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the  insarance  for  him.  The  defendant,  knowing  nothing  of  the  true 
owner,  effects  the  insurance  in  his  own  name,  and  for  all  whom  it 
might  concern,  the  insurance  will  enure  to  the  benefit  of  the  true 
owner.  This  is  precisely  the  case  of  Lanyon  vs.  Blanchardy  2  Camph, 
597.  It  is  immaterial  whether  the  true  owner  authorized,  or 
knew  of  the  insurance,  he  may  adopt  it  at  any  time.  If  the  vessel 
arrived  safe,  he  might  disavow  the  act ;  and  if  she  was  lost,  he 
coold  claim  the  insurance.  Hagedorn  vs.  OliversoHj  2  Maxde  &  Selw, 
485.  The  defendant  cannot  set  up  the  invalidity  of  the  policy  to 
prevent  his  paying  the  money  over  to  the  true  owner.  Tenant  vs. 
EUiottf  1  Bos,  d;  Pull  3.  The  letters  of  Kane  were  not  offered  to 
show,  that  the  insurance  was  a  valid  one.  If  the  policy  was  illegal, 
the  party  receiving  the  money  under  it  cannot  avoid  the  policy.  The 
ietters  were  offered  to  prove,  that  the  fund  belonged  to  Kane,  and 
oot  to  the  plaintiff.  Kane  was  not  a  competent  witness,  nor  are  his 
letters  competent  testimony  for  the  dei'endant.  If  the  defendant 
succeeds  in  this  action,  he  cannot  retain  the  money,  but  will  be 
obliged  to  pay  it  over  lo  Kane.  His  letters  then  go  to  establish  his 
interest  in  the  fund.  He  is  substantially  the  defendant.  Harrison 
vs.  Vallanc€j  8  Serg.  &  Lowb.  239.  Whether  the  verdict  could  or 
oould  not  be  used  in  evidence  for  or  against  Kane,  yet  the  effect  of  a 
verdict  for  the  defendant  would  be  to  place  the  fund  into  the  hands 
of  Kane.  If  the  suit  was  by  Kane  against  the  underwriters,  his  let- 
ters would  be  evidence  as  a  part  of  the  res  gestae.  The  effect  of  his 
letters  go  to  show  that  the  fund  does  not  belong  to  the  plaintiff,  but 
to  him. 

3.  On  the  third  bill  of  exceptions.  The  question  of  interest  is  a 
<]ae8tion  of  law  for  the  Court,  and  not  one  of  fact  for  the  jury. 
^msex%.  Barber y  3  Caine,  266;  Liotard  vs.  Graves^  lb.  234;  Wad- 
dingUm  vs.  United  Insurance  Company^  17  Johns.  23;  Anonymaus^  1 
^Jokm.  315. 

3.  On  the  fourth  bill  of  exceptions.  The  bill  of  sale  of  the  vessel 
from  Kane  to  Newson  has  l)een  proved  by  the  subscribing  witness. 
It  was  executed  before  the  insurance  was  effected.  By  the  fir-st 
prayer  the  Court  was  called  upon  to  direct  the  jury  that  this  bill  of 
sale  was  fictitious,  without  any  evidence  to  show  that  it  was  so, 
txcept  Kane's  letters.  It  was  an  abstract  question,  which  the  Court 
were  not  bound  to  decide.  But  the  proof  is,  that  the  bill  of  sale 
was  a  bona  fide  transaction.  This  evidence  came  out  on  the  cross- 
examination  of  a  witness  by  the  defendant  as  to  Newson's  declara- 
tions. As  there  was  no  evidence  to  impeach  the  bill  of  sale,  the 
<lirection  prayed  was  properly  refused.  Coale  vs.  Harringtonj  (ante 
147.)  ♦  If  there  had  been  no  evidence  stated  in  the  bill  of  mm^ 
exceptions,  then  this  Court  might  presume  that  such  evidence  ^^^ 
waxS  offered  so  as  to  justify  the  prayer.  Barnes  vs.  Blackiston,  2  H. 
^ '/.  376.  The  bill  of  sale  was  to  be  rendered  void,  if  fraudulent, 
only  at  the  instance  of  a  creditor. 
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As  to  the  second  prayer — the  proof  is,  that  when  Kane  directed 
the  insurance,  he  acted  with  a  view  to  the  benefit  of  Newson's  rep- 
resentative. He  took  possession  of  the  vessel,  the  owner  being 
dead.  He  became  thereby'  executor  de  son  tort,  and  as  such  he  sent 
the  vessel  to  Baltimore,  and  caused  her  to  be  insured.  He  had  an 
insurable  interest;  and  the  presumption  is,  that  he  had  the  insur- 
ance effected  for  the  benefit  of  Newson's  representative.  Hagedom 
vs.  Oliverson,  2  Maule  i&  Selw.  485.  There  is  an  inconsistency  in  the 
opinions  of  the  Court  below,  as  given  in  the  first  and  in  the  fourth 
bills  of  exceptions.  In  the  first  the  letters  of  Kane  are  admitted  in 
evidence,  and  in  the  latter  the  Court  say  the  letters  prove  nothing. 

Mitchell,  on  the  same  side.  On  the  second  bill  of  exceptions,  as 
to  the  allowance  for  divsbursements,  he  referred  to  Snook  vs.  David- 
son, 2  Campb,  218 ;  2  JAv,  on  Agency,  80,  83,  103 ;  Munford  vs.  AYcatf, 
20  Johns.  Rep.  613 ;  Phill.  Ins.  520. 

On  the  fourth  bill  of  exceptions,  cited  Riggin  vs.  Patapsco  Ifisur- 
ance  Company,  {ante,  279;)  Jackson  vs.  £aton,  20  Johns.  478;  Wilson 
vs.  Boerm,  15  Johns.  290 ;  2  Phill.  Evid.  62,  219 ;  Boseboom  vs.  Bil- 
lington,  17  Johns.  187;  Fairlie  vs.  Hastings,  10  Ves.  123;  SeamansYS. 
Loring,  1  Mason,  128;  lyyman  vs.  Ins.  Co.  11  Johns.  ^11]  S.  C.  2  Johns. 
Ch.  630;  Goram  vs.  Sieeeting,  2  Saund.  201;  Wolf  vs.  Horneastk,  1 
Bos.  dt  Pull.  320;  1  Phill.  Ins.  4,  5,  26,  29;  Cousins  vs.  Nantes,  3 
Taunt.  521;  Oillespie  vs.  Moore,  2  Johns.  Ch.  585;  Chraves  vs.  Ins.  Co. 

2  Cranch,  419;  1  Phil.  Uv.  426,  427;  Routh  vs.  Thompson,  13  East, 
277;  Phill.  /tw.  59,  519,  520;  Lanyon  vs.  Blanchard,  2  Camp.  597; 
Hagedom  vs.  Oliverson,  2  Maule  dt  JSel.  490 ;  ISteinba^ik  vs.  Rhinelander, 

3  Johns.  Cas.  269 ;  Snook  vs.  Davidson,  2  Campb.  218. 

Wirt,  (Attorney-General  of  U.  S.)  for  Douglass,  in  reply,  on  the 
fourth  bill  of  exceptions,  cited  Barnes  vs.  Blackiston,  2  H.  dt  J.  376; 
Seamans  vs.  Ijoring,  1  Mason,  128;  1  Condy^s  Marsh.  473;  PhiU.  Ins. 
57-61,519;  Steifiback  vs.  Rhinelander,  3  Johns.  Cas.  269;  Lawrence 
vs.  Sebor,  2  Caine,  203 ;  Toppan  vs.  Atkinson,  2  Mass.  365 ;  Bell  vs. 
Ashley,  16.  East,  141 ;  Cohen  vs.  Hannan,  5  Taunt.  101 ;  Grant  vs. 
Hill,  4  Taunt.  380;  2  Park,  409-411;  2  Maule  d^  Sel.  ^S5',  1  Bos.  rf' 
Pull.  316;  VSEast,  274;  /vwcana  vs.  Crawford,  3  Bm.  d;  Pu//.  75;  1 
/ft.  3;  3  /Stor^ie,  1002,  1021-1024:  Bank  vs.  ^anA:,  5  TTA^at.  336. 

-  ^  ♦  Buchanan,  C.  J.  delivered  the  opinion  of  the  Court. 
4:4  o  These  are  cross-appeals  from  the  judgment  of  the  Baltimore 
County  Court  in  a  suit  originally  instituted  by  Roswell  L.  ColU 
administrator  of  Samuel  Newson,  against  George  Dduglass,  to  re- 
cover the  amount  received  by  him  on  account  of  certain  insurance 
effected  on  the  ship  Mohawk,  and  are  presented  to  this  Court  on 
four  bills  of  exceptions  taken  at  the  trial ;  the  three  first  on  the 
part  of  the  plaintiff  below,  and  the  fourth  on  the  part  of  the  de- 
fendant. 


i 
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The  two  appeals  ha\'ing  been  discussed  together  before  this  Goart, 
thej  will  be  considered  as  if  they  were  consolidated  and  formed  but 
one  caj^,  and  the  parties  treated  as  plaintiff  and  defendant.  And 
the  admissibility  in  evidence  of  the  lettera  from  Archibald  Kane  to 
Doaglass,  which  are  introduced  into  the  fourth  bill  of  exceptions, 
constituting  also  the  subject  of  the  first  exception,  the  first  and  the 
fourth  exceptions  will  be  examined  in  connexion. 

The  admissibility  of  these  letters  is  resisted  for  different  reasons ; 
first,  on  the  ground  that  Kane,  if  living,  could  not  have  been  re- 
ceived as  a  witness  to  sustain  the  issue  on  the  part  of  the  defend- 
ant, by  proving  that  the  property  in  the  ship  was  his,  and  that  he 
directed  the  insurance  for  his  own  benefit;  and  that  *  his  m  m^ 
declarations,  whether  oral  or  in  writing,  are  not  competent  '*'*'' 
for  the  purpose  of  establishing  what  he  himself  could  not  have  been 
permitted  to  prove.  The  answer  to  which  is,  that  however  true,  as 
a  general  position,  it  is  not  applicable  to  this  case. 

The  letters  of  Kane  were  not  offered  or  admitted  in  evidence  as 
his  mere  declarations,  or  with  a  view  of  proving  property  in  him  at 
the  time  the  insurances  were  effected,  but  for  the  purpose  only,  as  is 
stated  in  the  bill  of  exceptions,  of  showing  by  what  authority 
Douglass,  the  defendant,  procured  the  insurances  to  be  made,  and 
that  he  acted  as  the  agent  of  Kane  in  these  transactions,  without 
affecting  any  question  of  property  or  right  in  Kane  to  the  vessel 
insured;  and  it  is  very  clear,  that  that  which  is  not  evidence  for  one 
porpose,  may  be  for  another,  and  when  offered  to  prove  that  for 
▼hich  it  is  competent,  must  for  that  purpose  be  received. 

Kane  might,  without  any  insurable  interest  in  the  vessel,  have 
^nsed  her  to  be  insured,  and  have  constituted  the  defendant  his 
agent  for  that  purpose;  which  fact  of  agency,  unconnected  with 
the  question  of  property  or  insurable  interest,  the  defendant  was 
competent  to  prove  by  the  best  evidence  the  nature  of  the  case 
would  admit  of;  and  that  best  evidence  was  the  correspondence 
aathorizing  and  directing  the  insurance. 

The  agency  of  the  defendant  was  a  fact  connected  with  the 
matter  in  controversy,  but  in  no  otherwise  affecting  the  plaintiff' 
than  as  the  existence  of  that  fact  affected  the  nature  of  the  trans- 
action which  gave  birth  to  the  suit,  and  not  as  concluding  the  rights 
^f  the  plaintiff',  or  establishing  the  interest  of  Kane. 

Itisjnot  understood  as  being  denied,  that  the  defendant  might 
have  been  permitted  to  prove,  that  in  effecting  the  insurances  he 
scted  as  the  agent  of  Kane;  and  how  else  should  that  agency  have 
heen  proved  than  by  the  production  of  the  letters  themselves  by 
which^it  was  created  ! 

If  they  were  not  letters  authorizing  and  directing  insurance  to  be 
effected,  but  merely  reciting  or  speaking  of  a  pre-existing  agency, 
and  depending  for  their  effect  on  the  credit  of  Kane,  the  objection 
^oold  have  assumed  a  dift'erent  character;  but  as  it  is,  the  first 
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ground  of  objection  cannot  be  sustained.  And  looking  to  tbe  cases 
of  insurance,  reported  in  the  books,  it  will  be  found  to  be  the  common, 
^  the  every  day  practice,  to  admit  *  such  testimony  for  the 
^oO  piarpose  for  which  it  was  offered  and  received  in  this  case. 
And  besides,  that  it  is  not  opposed  to  any  settled  rule  of  evidence, 
the  very  nature  of  such  transactions  requires  it;  it  is  essential  to 
the  great  operations  of  commerce  between  the  different  and  remote 
sections  of  the  world,  which  are,  and  must  to  a  great  extent,  be 
carried  on  through  an  epistolary  medium. 

But  it  is  supposed  that  the  genend  terms  of  the  policies  of  insur- 
ance of  "  George  Douglass,  for  account  of  whom  it  may  concern,^ 
&c.  mean  any  and  everybody  having  an  interest  in  the  thing  in- 
sured; and  with  that  understanding  of  the  policies,  it  is  further 
contended,  that  these  letters,  (showing  that  the  insurances  were 
procured  under  authority  derived  from  Kane,)  were  inadmissible,  as 
tending  to  contradict  the  policies,  which  on  the  face  of  them,  are 
for  the  benefit  of  all  who  may  have  any  interest  in  the  ship,  by 
showing  that  they  were  effected  for  the  benefit  of  Kane  alone.  If 
that  were  admitted  to  be  the  true  meaning  of  the  terms  of  tbe 
policy,  it  would  by  no  means  follow  that  the  objection  to  the  admissi- 
bility of  the  letters,  arising  merely  out  of  that  construction,  could 
be  sustained. 

They  were  not  used  for  the  purpose  of  proving  any  interest  or 
property  in  Kane;  but  if  they  had  been,  and  were  free  from  other 
objections,  what  was  there  to  exclude  evidence  of  property^  in  him, 
and  that  he  was  the  only  person  concerned  in  interest  in  the  insnr- 
ances  ?  The  policies  being  '<  for  account  of  whom  it  might  concern,'' 
evidence  of  who  was  in  fact  concerned,  could  not  surely  be  contra- 
dictory to  the  policies.  On  what  principle  does  the  plaintiff  seek  to 
recover  from  the  defendant  the  amount  insured,  other  than  that  tbe 
ship  belonged  to  Samuel  Newson,  his  intestate,  at  the  time  of  bis 
death,  and  that  the  insurances  were  for  the  sole  benefit  of  his  rep- 
resentatives! And  if  evidence,  that  the  insurances  were  obtained 
for  the  benefit  of  Kane,  was  inadmissible,  as  being  contmdictory  to 
the  terms  of  the  policies,  on  what  ground  could  proof  be  received 
that  they  were  effected  for  the  benefit  of  Newson's  representatives! 

But  ^^ whom  it  may  concern"  is  a  technical  phrase,  common  to 
policies  of  insurance,  and  is  understood  to  mean,  not  any  and  every 
body  who  may  chance  to  have  an  interest  in  the  f  thing 
^^^  insured,  but  such  only  as  are  in  the  contemplation  of  the  con- 
tract. Such  a  policy  supi)oses  an  agency,  and  proceeding  vi\\on  that 
ground,  looks  only  to  the  principal  in  whose  behalf,  or  on  whose 
account,  the  agent  moves  in  the  transaction ;  and  he,  for  whose 
benefit  the  insurance  is  procured,  is  the  person  in  the  ccmteuiplation 
of  the  contract — is  be,  whom  it  alone  concerns. 

The  inquiry,  therefore,  in  such  cases,  always  is  for  whose  benefit, 
on  whose  account,  was  the  insurance  obtained,  and  that  not  appear- 
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iDg  upon  the  face  of  the  instrument,  is  a  proper  snbject  of  extrinsic 
evidence,  which  comes  in  aid  of  the  policy,  by  pointing  out  the  per- 
son to  whom  it  is  applicable,  the  party  who  is  in  fact  concerned. 
And  this  is  not  confined  to  policies  of  insurance;  but  in  the  applica- 
tion of  every  instrument  of  writing,  evidence  aliunde  is  necessarily 
used  to  designate  the  proper  subject-matter  to  which  it  relates. 
The  letters  of  Kane,  therefore,  were  properly  admitted  in  evidence, 
for  the  purpose  of  showing  that  the  defendant  effected  the  insur- 
ances as  his  agent,  and  under  authority  derived  from  him;  which 
disposes  of  the  first  exception,  leaving  the  question  of  property  in 
the  ship,  and  the  intention  of  Kane,  at  the  time  of  directing  her  to 
be  insured,  to  the  effect  and  operation  of  the  other  evidence  in  the 
caose. 

It  is  well  settled,  that  where  a  policy  has  not  the  general  clause 
contained  in  this,  or  one  of  similar  import,  none  can  avail  them- 
selves of  it  but  those  who  are  named  as  the  parties  insured,  or  on 
vhose  account  it  is  expressed  to  be  made. 

Bat  it  is  equally  clear,  that  a  policy  in  the  name  of  one,  with  the 
general  clause  "  for  whom  it  may  concern,'' will  cover  and  protect 
the  interest  of  any  person  for  whose  benefit  it  was  intended,  and 
who  authorized  it  to  be  effected.  And  if  in  the  absence  of  any  ex- 
press order  or  authority  from  the  owner,  of  any  previous  communi- 
cation with  him  upon  the  subject,  such  policy  is  effected  in  his  be- 
half; the  intention  at  the  time  of  the  party  effecting  it  to  cover  his 
particular  interest,  will  so  connect  him  with  the  policy  as  that  his 
adoption  of  it  afterwards  will  cause  it  to  enure  to  his  benefit.  The 
subsequent  adoption  of  a  policy  by  a  party  interested,  and  for  whose 
benefit  it  was  •  intended,  being  deemed  equivalent  to  his  .  ^^ 
prior  order  for  insurance.  On  this  principle  the  cases  of  ^^-^ 
Bottth  vs.  Thomson^  13  EcLSt^  274,  and  Hagedom  vs.  Oliverson^  2  Maule 
ic  Selic.  485,  were  decided. 

If  then,  Newson  at  the  time  of  his  death  was  the  owner  of  the 
ship  Mohawk,  and  Kane,  when  he  gave  the  order  for  insurance  to 
the  defendant,  did  it  with  reference  to  the  interest  of  Newson's  rep- 
resentatives, and  intended  the  insurance  for  their  benefit,  the  poli- 
cies, on  being  adopted  by  the  plaintiff,  would  enure  to  his  benefit, 
and  Kane,  if  he  liad  received  the  amount  insured,  would  have  been 
answerable  over  to  him ;  and  so  with  the  present  defendant  into 
whose  hands  it  has  come.  Or,  if  the  monej'  had  not  been  paid  by 
the  underwriters,  actions  might  have  been  maintained  against  them 
on  the  policies  for  the  present  plaintiff,  on  proper  averments  in  the 
declaration  of  his  interest,  &c.  And  the  circumstances  that  the 
policies  were  effected  by  the  defendant,  under  the  authority  of  Kane, 
makes  no  difference;  acting  as  his  sub-agent,  they  enure  in  the  same 
manner  that  they  would  have  done  if  they  had  been  effected  by 
Kane  himself. 
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The  second  prayer,  therefore,  in  the  fourth  exception,  was  prop- 
erly rejected,  the  plaintiff's  right  to  recover  being  assumed  by  the 
terms  of  that  prayer  to  depend,  not  on  the  intention  of  Kane,  at  the 
time  of  giving  the  order  for  insurance,  but  to  rest  entirely  upon  the 
understanding  and  intention  of  the  defendant.  And  if  it  had  been 
granted,  the  jury  must  have  given  a  visrdict  for  the  defendant,  on 
being  satisfied  that  he  effected  the  insurances  as  the  agent,  and  for 
the  beuf^fit  of  Kane,  even  though  they  should  have  believed,  from 
the  evidence,  in  the  cause,  that  Kane  himself  had  in  contemplation  the 
interest  of  Newson's  representatives,  and  intended  the  insurance  for 
their  benefit. 

But  if  Kane  did  not  give  the  order  for  insurance  with  reference  to 
the  interest  of  Kewsou's  representatives,  but  intended  it  for  his  own 
benefit,  and  not  theirs,  then  the  plaintiff  is  not  entitled  to  recover. 
For  no  one  can,  by  subsequent  adoption,  avail  himself  of  such  a 
policy,  who  was  not  at  the  time  in  the  contemplation  of  the  party 
procuring  the  insurance,  and  for  whose  benefit  it  was  not  intended, 
-  notwithstanding  any  interest  he  may  have  had  in  the  ♦  thing 
^oa  insured.  The  policy  not  being  effected  with  reference  to  his 
interest,  his  interest  was  not  insured,  and  he  of  course  not  concerned 
in  the  transaction. 

In  the  opinion  of  this  Court  there  is  nothing  in  the  first  prayer 
contained  in  the  fourth  bill  of  exceptions. 

If  the  bill  of  sale  from  Kane  to  ^N^ewson,  under  which  the  plaintiff 
claims,  wa«  in  fact  fictitious,  and  intended  to  defraud  the  creditors 
of  Kane,  it  does  not  lie  in  the  mouth  of  the  defendant,  standing  in 
the  place  of  Kane's  representatives,  to  set  up  that  fraud  in  bar  of 
the  plaintifiPs  recovery,  however  unclean  the  hands  of  Newsou  may 
have  been. 

As  to  the  second  exception,  it  is  conceded  by  the  counsel  for  the 
defendant,  that  there  was  error  in  permitting  the  certificate  of  Hard- 
ing to  be  read  to  the  jury.  It  is  not  to  be  distinguished  from  any 
other  mere  declaration,  in  writing,  of  a  third  person,  of  the  existence 
of  a  particular  fact,  which  from  its  character  can  only  be  proved  by 
the  testimony  of  the  witness  himself  on  oath;  and  was  clearly  inad- 
missible, and  most  probably  was  admitted  by  inadvertence. 

The  qnestion  of  interest,  arising  on  the  third  exception,  is  one  of 
frequent  occurrence  in  the  books,  and  ha8  been  found  to  be  a  sub- 
ject not  susceptible  of  the  application  of  any  fixed  and  general  rule 
of  law,  the  dealings  between  man  and  man  being  so  various  in  tbeir 
nature,  that  scarcely  two  cases  are  to  be  met  with  presenting  the 
same  asi>ect,  but  each  depending  upon  its  own  peculiar  circam- 
stances. 

There  are  indeed  cases,  not  to  speak  of  bonds,  &c.  in  which  ioto- 
rest  is  recoverable  as  of  right.  Such  as  on  a  coutra<;t  in  writing  to 
pay  money  on  a  day  certain ;  as  in  the  case  of  a  bill  of  exchange  or 
a  promissory  note,  or  on  a  contract  for  the  payment  of  interest,  or 
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where  the  money  claimed  has  actaally  been  used.  But  with  such 
exceptions,  it  has  long  been  the  settled  practice  of  the  Courts  of  this 
State,  to  refer  the  question  of  interest  entirely  to  the  jury,  who  may 
allow  it  or  not  in  the  shape  of  damages,  according  to  the  equity  and 
jostice  appearing  between  the  parties  on  a  consideration  of  all  the 
circumstances  of  the  particular  case  as  disclosed  at  the  trial. 

The  Court  below,  therefore,  did  right  in  refusing  to  give  the 
♦direction  prayed,  and  in  submitting  the  question  of  inte-  Mf^m 
rest  to  the  jury.  ^o^ 

But  because  the  certificate  of  Harding  was  suifered  to  be  read  in 
erideuce  to  the  jury,  as  stated  in  the  second  bill  of  exceptions,  the 
jadgment  of  that  Court  must  be  reversed. 

Before  judgment  was  entered  in  either  case,  the  appellant's  attor- 
ney dismissed  the  appeal  made  by  Colt.        Coifs  appeal  dismissed. 

On  the  appeal  by  Douglass,  Judgment  affirmed. 


Cabboll,  Bail  of  Bradford  vs.  Barber.— June,  1826. 

A  rule  of  an  inferior  Court  authorizing  a  principal  to  be  surrendered  in 
discharge  of  his  bail  upon  a  scire  facias  being  returned  scire  fed,  at  any 
time  during  the  first  five  days  of  the  term  to  which  the  return  is  made, 
is  a  legitimate  rule,  and  is,  in  giving  time  to  surrender  the  principal,  a 
mere  matter  of  favor  or  indulgence  to  the  bail. 

Where  the  offer  to  surrender  is,  in  such  a  case,  on  the  sixth  day  after  the 
return,  it  is  too  late,  and  the  refusal  of  the  Court  to  extend  the  time  to 
that  xwriod,  is  not  a  ground  of  error;  and  is  but  an  interlocutory  pro- 
ceeding, upon  which  an  appeal  will  not  lie.  (a) 

(a)  Cited  in  Dunbar  vs.  Cofuvay^  11  6.  6b  J.  97,  where  it  is  said:  ^'This 
Coort  has  always  regarded  a  legitimate  rule  of  Court,  as  prescrihing  a  law 
to  the  Court.  The  proper  office  of  such  a  rule,  is  to  establish  fixed  and 
Kttled  practice,  to  which  the  Court  is  required  to  conform,  and  any  error 
of  opinion  in  respect  either  to  its  legal  effect,  or  to  its  application  to  a  par- 
Oscular  case,  will  entitle  the  ^rtj  injured  to  redress  by  appeal,  as  for  error 
in  the  construction  or  application  of  any  rule  of  the  statute  or  common  law; 
it  being  of  course  implied  that  the  decision  is  final,  and  that  no  other  objec- 
tion could  be  taken,  which  would  prevent  an  appeal  in  any  case.'^  The 
ossein  the  text  is  also  cited  in  Quffnn  vs.  Carroll,  22 'Md.  296,  where  the 
Court  said  that  it  would  seem  to  follow  from  Carroll  vs.  Barber,  Dunbar  vs. 
Coniray,  and  Wall  vs.  Wall,  2  H.  &  G.  79,  that  it  is  not  within  the  discre- 
tionary power  of  a  Court  to  disregard  its  own  standing  rule.  And  it  was 
accordingly  held  that,  where  there  was  a  standing  rule  of  Court  requiring 
a  party  to  give  the  adverse  i>arty  ten  days  notice  before  taking  testimony 
before  a  commissioner,  testimony  taken  under  a  special  order,  passed  ex 
ptnte,  on  three  days  notice,  was  inadmissible. 

Rev.  Code,  Art.  56,  sec.  1,  authorizes  the  Judges  of  the  several  Courts  of 
iftw  and  equity  to  make  rules  for  the  well-governing  and  regulating  their 
'respective  Courts.     The  Court  of  Appeals  will  construe  the  rules  of  the 
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Courts  will  Bometimes  enlarge  or  suspend  their  rules  when  the  ends  of  jub- 
tice  require  it. 

Appeal  from  Anne  Arundel  County  Court.  This  was  a  writ  of 
scire  facias  upon  a  recognizance  of  bail,  issued  an  the  10th  of  Decem- 
ber, 1824,  reciting  that  at  April  Term,  1823,  the  appellant  became 
special  bail  for  one  Bradford,  in  an  action  on  the  case,  then  depend- 
ing  against  him,  brought  by  the  appellee,  and  that  in  the  said  action 
a  judgment  was  rendered  at  April  Term,  1824.  At  the  return  day 
of  the  writ  of  scire  facias^  viz.  on  the  third  Monday  of  April,  being 
the  18th  day  of  that  month,  in  the  year  1825,  the  sheriff  of  the 
county  made  return  of  the  writ,  that  he  had  made  the  same  known 
to  the  special  bail.  And  on  Saturday  the  sixth  day  of  the  term,  and 
the  23rd  of  the  same  month,  the  special  bail  brought  into  the  said 
Court  the  said  Bradford,  who  offered  to  saiTender  himself  in  dis- 
charge of  his  bail;  and  the  bail  praj-ed  the  Court  to  extend  the  rale 
of  the  Court  for  that  purpose,  to  the  said  day,  that  Bradford  might  be 
-  _  permitted  to  surrender  himself*  in  discharge  of  his  said  bail. 
4^00  ^j^jgj  pyjg  ^jjg  gg|j  QQj.^  ^^  ^\^^  record  as  adopted  at  April  Term, 

1806,  and  is  in  these  words:  "The  principal  may  be  surrendered  iu 
discharge  of  the  bail  upon  a  scire  facias  returned  scire  feci^  at  any 
time  during  the  first  five  days  of  the  term,  to  which  the  scire  facias 
is  returned,  on  payment  of  the  costs  of  the  scire  facia^^  but  not  after- 
wards; and  upon  a  nihil  returned  upon  two  successive  scire  faeiasj 
the  principal  may  be  surrendered  in  discharge  of  his  bail  at  any  time 
during  the  sitting  of  the  Court,  upon  payment  of  the  costs  of  the 
scire  facia>s^  but  not  to  extend  to  any  adjoarned  Court."  The  plain- 
tiff objected  to  the  extension  of  the  rule ;  and  the  Court  ret'used  to 
extend  it  as  prayed  by  the  bail.  From  this  refusal  the  bail  api)ealed 
to  this  Court. 

The  case  was  argued  before  Buchanan,  C.  J.,  Earle  and  Archer, 
JJ. 

Breicerj  Jr,  for  the  api>ellant,  contended  that  the  Court  below  wjui 
bound  to  dispense  with  the  rule  of  the  Court,  and  |)ermit  the  sorren- 
der  of  the  principal  in  discharge  of  his  bail,  as  a  practice  to  extend 
in  such  cases  tending  more  to  the  advancement  of  justice,  than  did 
a  rigid  adherence  to  the  rule. 

S.  Finkney^  for  the  appellee,  cited  Hunt  vs.  Cojce^  3  Burr.  1350;  & 
0.  1  W,  Blk.  393 ;  Clarke  vs.  Brad^haw,  1  East,  86 ;  Simmoiids  vs. 
Middleton^  1  Wils.  270;  Alyson  vs.  Byston,  Cro,  Eliz,  738;  TTynn  vs. 
Petty,  4  East,  102 ;  Grant  vs.  Fagan,  Ih.  189 ;  Cock  vs.  Bell,  13  Ea$ij 
355 ;  Qlendinning  vs.  Robinson,  1  Taunt,  320 ;  Maude  vs.  Joicett^  3 
EaM,  145. 


inferior  Courts.  MeCullough  vs.  Pierce,  55  Md.  545.  But  where  the  rule  is 
not  inserted  in  the  record  the  Court  of  Appeals  will  presume  that  the  lower 
Court  acted  rightly.  T)jler  vs.  Murray,  57  Md.  435.  See  also  Main  vs.  Iy»«*» 
54  Md.  668;  2  Poe's  Pldg,  s.  841. 
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Skaw^  on  the  same  side. 
Brewer^  Jr.  in  reply. 

•  Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  It 
appears  by  a  rnle  of  the  Anne  Arundel  County  Court,  that  a  ^^^ 
principal  may  be  surrendered  in  discharge  of  his  bail,  upon  a  scire 
facias  being  returned  scire  feci^  at  any  time  during  the  first  five  days 
of  the  term,  to  which  the  scire  f  ados  is  returned,  on  payment  of  the 
oosts  of  the  scire  facias^  but  not  afterwards. 

Id  this  case  the  offer  to  surrender  the  principal  by  the  bail,  was 
on  the  sixth  day  of  the  term,  and  the  appeal  to  this  Court  is  on  the 
the  ground*  that  the  Court  below  refused  to  extend  the  rule,  for  the 
purpose  of  enabling  the  bail  to  surrender  his  principal,  after  the  ex- 
piration of  the  first  five  days  of  the  term. 

The  rule  of  that  Court  is  a  perfectly  legitimate  rule,  and  the  giving 
time  CO  the  bail,  during  the  first  five  days  of  the  term,  to  bring  in 
and  surrender  the  principal,  is  a  mere  matter  of  favor  or  indulgence. 

Courts  will  sometimes  enlarge  or  suspend  their  rules  when  the 
ends  of  justice  require  it  to  be  done.  But  there  is  nothing  of  that 
kind  here.  It  appears  to  be  the  common  case  of  a  special  bail  ne- 
glecting to  avail  himself  of  the  time  allowed  him  to  surrender  his 
principal;  and  there  is  nothing  to  find  fault  with,  in  the  refusal  of 
the  Court  to  receive  the  surrender  after  the  expiration  of  the  time. 

Roles  of  Court  are  necessary  to  the  due  administration  of  justice; 
hot  the  rule  in  question  would  be  perfectly  useless,  if  in  such  a  case 
as  this  it  is  not  to  be  enforced. 

This  is,  moreover,  an  interlocutory  proceeding  on  which  an  appeal 
will  not  lie.  Appeal  dismissed. 
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^  defendant  signed,  and  addressed  to  the  plaintiff,  the  following  note. 
"  Agreeable  to  promise  I  was  to  call  on  you  this  evening,  but  being  too 
unwell,  &c.  I  must  beg  to  be  excused;  yet  as  the  meeting  was  to  be  for 
the  purpose  of  guaranteeing  unto  you  a  debt  due  you  by  my  brother-in> 
law,  J.  G.  amounting  to,  Ac.  I  hereby  guarantee  the  said  sum." — i/ie/d, 
that  the  consideration  did  not  sufficiently  appear  on  the  face  of  the  in- 
strument, under  the  Statute  of  Frauds,  29  Car.  II,  ch.  3,  s.  4,  and  that  it 
was  nudum  pactum^  and  void,  (a) 

Appeal  from  Baltimore  County  Court.    This  was  an  action  of 
assumpsit.     The  declaration  contained  two  counts.     1.   That  one 


'a)  Affirmed  in  Nabb  vs.  Ko(mtz,  17  Md.  287;  Hutton  vs.  Padgett,  26  Md. 
231;  Beasten  vs.  Hendrickson^  44  Md.  616;  Ordeman  vs.  Luwsoii,  49  Md.  155; 
CWbert«ofi  vs.  Smith,  52  Md.  634.  See  Wyman  vs.  Gray,  ante,  m.  p.  409; 
Slder\a,  Warfidd,  ante,  m.  p.  391. 
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Joseph  Galbraith,  on  the  5th  of  November,  1819,  was  indebted  to 
the  plaintiff,  (the  appellant,)  in  $105,  for  money  paid,  laid  out  and 
expended,  by  the  plaintiff,  to  and  for  the  use  of  the  said  Galbraith^ 
and  at  his  special  instance  and  request ;  and  being  so  indebted  he 
promised,  &c.  and  afterwards,  on  the  6th  of  November,  1819,  in  con- 
sideration of  the  premises,  and  to  secure  the  payment  of  the  said 
sum  of  money  by  the  said  Galbraith  to  the  plaintiff,  the  defendant, 
(the  appellee,)  upon  himself  assumed,  and  did  then  and  there  guar- 
antee to  the  plaintiff  the  payment  of  the  said  sum  of  $105,  so  due 
by  the  said  Galbraith  to  the  plaintiff,  in  case  the  said  Galbraith 
should  fail  to  pay  the  same.  Averment,  that  Galbraith  hath  not 
paid,  &c.  of  whi(;h  the  defendant  had  notice,  &c.  By  reason  whereof 
the  defendant  became  liable,  &c.  and  being  so  liable  undertook,  &c. 
2.  A  similar  count  for  another  sum  of  $105,  due  from  Galbraith  to 
the  plaintiff',  for  meat,  drink,  &c.  The  defendant  pleaded  nan  09- 
sumpsitj  and  issue  was  joined. 

At  the  trial  the  plaintiff  offered  in  evidence  the  following  letter 
from  the  defendant  to  the  plaintiff,  and  which  was  admitted  to  be 
in  the  defendant's  hand-writing:  ^'Dear  sir.  Agreeable  to  promise 
I  was  to  call  on  you  this  evening;  but  being  too  unwell  with  the 
head-ache,  I  must  beg  to  be  excused ;  yet  as  the  meeting  was  to  be 
for  the  purpose  of  guaranteeing  unto  you  a  debt  due  you  by  my 
brother-in-law,  Jos.  Galbraith,  amounting  to  one  hundred  and  fire 
dollars,  I  hereby  guarantee  the  said  sum.    I  remain  yours,  &c. 

L.  W.  H.  GiESE. 
^  -^       ♦  Guarantee  for  $105.    Philadelphia,  6th  Novr.  1819."    Ad- 
*****   dressed  to  "  Mr.  Wm.  Elliott,  Philad.  43,  N.  3d." 

The  defendant  then  prayed  the  opinion  and  direction  of  the  Court 
to  the  jury,  that  the  said  writing  created  no  liability  on  the  part  of 
the  defendant,  and  that  for  that  reason  the  plaintiff  was  not  entitled 
to  recover.  And  the  Court  [Abcheb,  C.  J.  and  Hanson,  A.  J.] 
being  of  that  opinion,  so  directed  the  jury.  The  plaintiff'  excepted. 
Verdict  and  judgment  for  the  defendant,  and  the  plaintiff'  appealed 
to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  St£PH£>> 
and  DoESEY,  JJ. 

R,  Johnson^  for  the  appellant,  cited  RusseU  vs.  Moseley^  3  Brod.  & 
Bingh.  211,  (7  Serg.  dt  Lowb.  414.) 

E.  B.  Magruder,  and  C.  C.  Harper^  for  the  appellee,  were  stopped 
by  the  Court. 

Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  This  is 
clearly  an  undertaking  to  answer  for  the  debt  of  another,  and  though, 
being  in  writing,  and  signed  by  the  defendant,  the  Statute  of  Frauds 
is  so  far  gratified ;  yet  in  the  absence  of  any  superadded  considera- 


\ 


GIESB  V8.  THOMAS.— 7  H.  &  J.  a33 

tion  moviDg  between  the  plaintiff  and  the  defendant,  either  of  for- 
bearance or  otherwise,  it  is  nudum  pactum,  and  void. 

The  declaration  avers  the  consideration  to  be  a  preexisting  debt 
dae  from  Joseph  Galbraith  to  the  plaintiff,  and  sets  out  no  other ; 
and  the  iDstrmnent  of  writing  itself,  on  which  the  suit  was  brought, 
is,  upon  the  face  of  it,  a  naked  and  express  guarantee  of  that  debt, 
irithoat  any  apparent  new  consideration  moving  between  the  parties 
to  that  guarantee. 

The  case  of  Wyman  vs.  Gray  dec^ided  this  term,  {ante  409,)  is  de- 
einive  of  this  case.  Judgment  affirmed. 


GiESE  vs.  Thomas. — June,  1826. 

In  an  action  of  replevin  the  former  owner  of  the  goods  replevied,  is  not  a 
competent  witness  for  the  plaintiff,  to  prove  that  he  had  previously  sold 
them  to  the  plaintiff  and  that  they  had  subsequently  been  sold  under  an 
*  execution  upon  a  judgment  of  a  third  person,  and  purchased  at  -  _  ^ 
such  sale  by  the  defendant;  as  no  parol  evidence  could  be  given  ^d«^ 
of  such  judgment  and  execution,  no  foundation  being  first  laid  for  it.  (a) 

Bat  if  the  judgment  and  sale  to  the  defendant  had  been  first  properly  proved , 
the  former  owner  would  have  been  a  competent  witness  to  prove  a  pre- 
vious sale  by  him  for  a  valuable  consideration  to  the  plaintiff. 

A  vendor  is  not  generally  a  competent  witness  to  prove  title  in  his  vendee 
agaiuBt  a  stranger,  claiming  adversely,  as  he  is  interested  by  reason  of 
his  implied  warranty  in  supporting  the  title  of  the  vendee.  (6) 

(a)  AfSrmed  in  McKee  vs.  McKee,  10  Md.  520,  holding  that  parol  evidence 
of  tiie  seizure  and  sale  of  personal  property  by  a  sheriff,  is  inadmissible  to 
show  title  in  the. purchaser,  unless  the  execution  under  which  the  sale  was 
made  is  produced,  or  its  absence  accounted  for. 

(b)  Cited  in  Heskett  vs.  Borden  Co.  10  Md.  185;  M^ers  vs.  Smith,  27  Md. 
110;  Rockweil  vs.  Young,  Court  of  Appeals,  October  Term,  1883.  In  Myers 
^.  Smith,  it  was  held  that  the  vendor  of  personal  property  is  bound  to  pro- 
tect the  vendee  from  all  actions  arising  from  circumstances  anterior  to  the 
sale,  of  which  the  cause,  or  germ,  existed  at  the  time  of  the  sale;  as  debts 
chargeable  on  the  thing  sold,  revenue  duties  to  which  the  goods  are  liable, 
or  such  defects  in  the  vendor's  title  as  form  a  lobes  real  is.  If  rent  be  due 
and  in  arrear  at  the  time  of  sale,  the  vendor  is  liable  on  his  implied  warranty 
of  title  if  the  property  sold  be  afterwards  lawfully  seized  and  taken  by  the 
lauidlord  to  pay  such  rent.  But  if  the  rent  become  due  afterwards,  then 
there  exists  at  the  time  of  sale  nothing  to  impair  the  right  of  the  vendor  to 
diapofie  of  the  property;  and  a  seizure  and  sale  by  the  landlord  afterward, 
tor  rent  subsequently  becoming  due,  does  not  constitute  a  breach  of  the 
implied  warranty  of  title  for  which  the  vendee  can  recover  in  an  action  on 
the  warranty.  In  Rockwell  vs.  Young,  the  Court  said:  '*  It  is  a  general  and 
^Miiliar  principle  of  law,  that,  in  every  sale  of  personal  property,  there  is 
u  implied  warranty  of  title."  Citing  the  case  in  the  text:  Mocklee  vs. 
Oardner,  2  H.  &  G.  176:  Osgood  vs.  Lewis,  Ibid,  295.  See  also  Fenwick  vs. 
^mut,  5  H.  &  J.  338. 
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Appeal  from  Baltimore  Oouoty  Court.  Action  nl"  replei-in, 
Property  in  the  defendant  pleaded.  General  repliciition,  and  issw 
joined.  The  plaintiB',  (the  appellant,)  produced  sis  a  witness  TliomiL- 
Evans,  lor  the  purpose  of  proving,  that  on  the  .M  of  Octolwr,  isi'l, 
he  Evans,  and  one  Coppack,  sold  the  lumlter  replevied  to  the  plain 
tiff,  who  paid  them  for  it;  that  at  a  Bubsequent  period  a,  fieri  fimat, 
under  a  uiagiBtrate's  judgment,  rendered  in  fnvor  of  a  certiiin  John 
Mullikeu  against  said  Evaus,  was  levied  upon  it  by  Samuel  Men^ 
man,  constable;  that  the  plaintiff  gave  notiee  to  Merryman  t>ef(iT« 
the  levy,  that  the  property  had  been  sold  to  him,  the  plaintiff:  rlial 
Merrymau  nevertheless  proceeded  to  sell  it  at  public  sale,  and  lb>- 
defendant  became  the  purchaser,  who  also  had  received  notice  lliui 
the /en /acta*  was  levied  tor  the  purpose  of  making  the  sum  neies- 
sary  to  satisfy  the  judgment  so  obtained  against  Evans.  To  the 
comijetency  of  the  witness  for  this  purpose,  the  ilefendiint  ohjecwi. 
And  the  Court,  [Hanson  and  Waed,A.  J.]  being  divided  in  optQioo. 
he  was  rejected.  The  jtlaintiff'  excepted  ;  and  the  verdict  and  judg- 
ment being  against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eablk,  Stbi-hbn. 
and  DoESEY,  JJ. 

R.  B.  Magruder,  {or  the  appellant,  contended,  1.  That  Evans  was. 
not  intei'ested,  and,  therefore,  thitt  the  Court  erred  in  rejecting  bis 
testimony  upon  the  ground  of  his  incompetency.  FUher  vs.  Beail  I 
H.  &  J.  31. 

3.  That  if  he  was  interestetl,  his  interest  was  equiitonderaot.  hdiL 
therefore,  he  ought  to  have  been  admitt«d  as  a  witness.  .Yarru' 
Peake,  242.    3.  That  he  was  a  witness  from  necessity. 

•  Meredith,  for  the  appellee,  cited  Hermawe  vs.  Ycrnoy.  t> 
'  Johns.  5 ;  Blasdaie  vs.  Babco^,  1  Johns.  51 7. 
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Buchanan,  C.  J.  delivered  the  opinion  of  ttie  (,'iiurt.  It  appwrn 
that  issue  was  taken  in  this  ciise,  on  a  plea  of  property  in  the  defeoii- 
ant,  and  it  comes  up  on  a  rejection  by  the  Court  below  of  the  eri 
dence  offered  at  the  trial  on  the  part  of  the  plaintiff. 

There  is  no  doubt  the  plaintiff  might  have  shown  that  tbe  [iroi^ 
erty  in  question  was  sold  by  a  constable  to  the  defendant,  in  virtae 
of  a,  fieri  facias  sued  out  on  a  judgment  rendered  by  a  magiatrsW 
against  the  witness  Evans,  in  order  to  show  in  what  maimer  [hf 
property  got  into  the  possession  of  the  defendant,  and  to  let  in  tlif 
further  evidence,  that  it  had  been  previously  sold  b,'\'  Evans  ami  Cop- 
pack to  the  plaintiff,  for  a  valuable  consideration,  which  Eviin' 
might  have  lieen  called  to  prove,  as  in  that  state  of  things  he  chqW 
have  had  no  interest  opposed  to  his  competency.  For  if  the  prap^ 
erty,  at  the  time  of  the  supposed  sale  to  the  plniiLtiff,  was  in  trwli 
bound  by  the  delivery  of  the  fieri  facias  in  the  hands  of  the  pniptf 
officer,  Evans  would  have  been  answerable  over  to  the  plaintiff  "i 
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implied  warranty  of  title,  and  c^naeqiiently,  in  proving  the  sale 
llie  plaintiff,  lie  would  have  been  swearing  against  his  interest, 
liif  on  the  contrary,  it  was  not  bound,  the  seizure  and  sale  by  the 
istable  to  the  defendant,  could  not  have  hud  the  effect  to  subject 
iDs,  to  any  liability  to  the  plaintiff,  on  account  of  anv  implied  war- 
ty; but  the  remedy  of  the  plaintiff  would  have  been  that  which 
is  now  seeking  against  this  defendant ;  or  an  action  against  the 
istable  foi  the  wrongful  taking.  And  in  neithercase  wonid  Evans 
re  any  interest  of  bis  own  to  subser\-e  by  proving  the  previons 
i  by  Coppack,  and  hiiui^eif,  to  tht*  plaintiff. 

iut  it  certainly  was  not  competent  to  the  plaintiff  to  give  parol 
ilence  of  the  judgment  and  execution  against  Evans,  no  I'onnda- 
1  being  previously  laid  for  it.  They  should  themselres,  if  in  ex- 
mce,  have  been  produced;  and  the  teatiiuouy  of  Evans,  in  rela- 
9  to  that  matter,  was  clearly  inadmis,sible. 

itrippcd  then  of  all  evidence  of  a  sale  to  the  defendant  under  an 
K^tion  OP  a  judgment  against  ICvana,  the  offer  to  prove 
y  bim  a  sale  of  the  projievty  in  question  by  Coppac^k,  and  *"* 
iself,  to  the  plaintiff,  stands  aa  the  naked  case  of  avendor  coming 
mstain,  by  his  own  testimony,  the  title  of  his  vendee,  against  a 
*iiger  claiming  adversely,  wLich  cannot  be  permitted. 
Svans  is  dearly  interested  on  account  of  his  implied  warranty,  in 
)porting  the  plaintiff's  action,  and  his  testimony  was  properly  re- 
tell, '/iiili/ment  ofRrmed. 


;asby's  Adni'r  d.  h.  n.  m.  Hassktt'8  Adm'rs.— June,  1822,  (a) 

«■  action  of  assumpsit  iu  i.'ansideratiuD  of  forbsariiiice  to  sue  a,  bond 
dated  in  17B8.  payable  the  1st  of  November,  1798,  whereby  the  bond 
became  barred  by  the  Act  of  LimitaCioas.  The  writ  was  issued  in  1817, 
and  the  dofeadaat  pleiuled  limitations.  Evidence  (vas  given  that  in  1814 
and  IS15.  the  agent  of  the  plaintiff  applied  to  the  defendant,  with  the 
bond,  to  get  bim  to  settle  it,  either  by  paying  the  money,  or  renewing 
the  bond,  and  the  defendant  promised  that  he  would  pay  the  money, 
and  hoped  for  further  indulgence;  that  he  had  made  a  payment  for 
which  he  had  not  been  credited,  and  that  he  would  call  on  the  plaintiff 
and  renew  the  bond.  There  were  sundry  payments  endorsed  on  the 
bond,  the  last  in  1815;  the  original  bond  was  lost,  and  a  copy  of  it.  with 
endorsements,  was  proved.  Also  aa  order  drawn  by  the  plaintiff  on 
the  defendant  In  1914,  which  was  paid  by  him— Hi-lii.  that  the  evidence 
was  sufficient  to  support  the  action.  Tluit  it  could  be  supported,  although 
the  jury  might  not  believe  that  the  agent  of  the  plaintiff  was  authorized 
to  forbear  to  sue  the  defendant,  and  that  he  did  forbear  to  sue,  and  that 
in  consequence  thereof,  the  defendant  promised  to  pay  him,  and 
although  the  pi'omise  to  pay  of  the  defendant,  made  to  the  agent,  was 
in coUBe<(uenoe  of  the  plaintiff's  previous  indulgence,  ill) 

a)  This  case  was  omitted  to  be  published  in  its  proper  place.     (H.  &  J.) 
16)  Approved  in  Young  vs.  MackatI,  3  Md.  Ch.  401.  holding  that  an  express 
omise  to  pay  a  bond  barred  by  the  Statute  of  Limitations  does  not  revive 
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Appeal  from  Baltimore  County  Court.  Action  of  replevin. 
Property  in  the  defendant  pleaded.  General  replication,  and  iasoe 
joined.  The  plaintiff,  (the  appellant,)  produced  as  a  witness  Thomas 
Evans,  for  the  purpose  of  proving,  that  on  the  3d  of  Octol>er,  1821. 
he  Evans,  and  one  Coppack,  sold  the  lumber  replevied  to  the  plain- 
tifif',  who  paid  them  for  it ;  that  at  a  subsequent  period  a  fieri  fadaty 
under  a  magistrate's  judgment,  rendered  in  favor  of  a  certain  John 
Mullikeu  against  said  Evans,  was  levied  upon  it  by  Samuel  Merry- 
man,  constable;  that  the  plaintiff  gave  notice  to  Merryman  before 
the  levy,  that  the  property  had  been  sold  to  him,  the  plaintiff;  that 
Merryman  nevertheless  proceeded  to  sell  it  at  public  sale,  and  the 
defendant  became  the  purchaser,  who  also  had  received  notice  that 
the  fieri /(Wide  was  levied  for  the  purpose  of  making  the  sam  neces- 
sary to  satisfy  the  judgment  so  obtained  against  Evans.  To  the 
competency  of  the  witness  for  this  purpose,  the  defendant  objected. 
And  the  Court,  [Hanson  and  Ward,  A.  J.]  being  divided  in  opinion, 
he  was  rejected.  The  plaintiff  excepted ;  and  the  verdict  and  judg- 
ment being  against  him,  he  appealed  to  ihis  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eablk,  Stephen, 
and  DoBSEY,  JJ. 

E.  B.  Magruder,  for  the  appellant,  contended,  1.  That  Evans  was 
not  interested,  and,  therefore,  that  the  Court  erred  in  rejecting  his 
testimony  upon  the  ground  of  his  incompetency.  Fisher  vs.  BealL,  1 
B.  i&  J.  31. 

2.  That  if  he  was  interested,  his  interest  wa«  equiponderant,  and, 
therefore,  he  ought  to  have  been  admitted  as  a  witness.  Norri$- 
Peake^  242.    3.  That  he  was  a  witness  from  necessity. 

♦  Meredith,  for  the  appellee,  cited  Bermance  vs.  Vemoffj  6 
4oU  Johns,  5 ;  Blasdale  vs.  Babcock,  1  Johns.  517. 

Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  It  appears 
that  issue  was  taken  in  this  case,  on  a  plea  of  property  in  the  defend- 
ant, and  it  comes  up  on  a  rejection  by  the  Court  below  of  the  evi- 
dence offered  at  the  trial  on  the  part  of  the  plaintiff. 

There  is  no  doubt  the  plaintiff'  might  have  shown  that  the  prop- 
erty in  question  was  sold  by  a  constable  to  the  defendant,  in  virtue 
of  a  fisri  facials  sued  out  on  a  judgment  rendered  by  a  magistrate 
against  the  witness  Evans,  in  order  to  show  in  what  manner  the 
property  got  into  the  possession  of  the  defendant,  and  to  let  in  the 
further  evidence,  that  it  had  been  previously  sold  by  Evans  and  Cop- 
pack  to  the  plaintiff,  for  a  valuable  consideration,  which  Evans 
might  have  been  called  to  prove,  as  in  that  state  of  things  he  could 
have  had  no  interest  opposed  to  his  competency.  For  if  the  prop- 
erty, at  the  time  of  the  supposed  sale  to  the  plaintiff,  was  in  truth 
bound  by  the  delivery  of  the  fieri  fa^ci^jis  in  the  hands  of  the  proper 
oflBcer,  Evans  would  have  been  answerable  over  to  the  plaintiff  on 
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the  implied  warranty  of  title,  and  consequently,  in  proving  the  sale 
to  the  plaintiff,  he  would  have  been  swearing  against  his  interest. 
And  if  on  the  contrary,  it  was  not  bonnd,  the  seizure  and  sale  by  the 
eonstable  to  the  defendant,  could  not  have  had  the  effect  to  subject 
Evans,  t-o  any  liability  to  the  plaintiff,  on  account  of  any  implied  war- 
ranty ;  but  the  remedy  of  the  plaintiff  would  have  been  that  which 
he  is  now  seeking  against  this  defendant ;  or  an  miction  against  the 
constable  for  the  wrongful  taking.  And  in  neither  case  would  Evans 
have  any  interest  of  his  own  to  subser\^e  by  proving  the  previous 
8ale  by  Coppack,  and  himself,  to  the  plaintiff. 

Bat  it  certainly  was  not  competent  to  the  plaintiff*  to  give  parol 
evidence  of  the  judgment  and  execution  against  Evans,  no  founda- 
tion being  previously  laid  for  it.  They  should  themselves,  if  in  ex- 
istence, have  been  produced ;  and  the  testimony  of  Evans,  in  rela- 
tion to  that  matter,  was  clearly  inadmissible. 

Stripped  then  of  all  evidence  of  a  sale  to  the  defendant  under  an 
execution  on  a  judgment  against  Evans,  the  offer  to  prove  ^^- 
•by  him  a  sale  of  the  property  in  question  by  Coppack,  and  ^®* 
himself,  to  the  plaintiff,  stands  as  the  naked  case  of  a  vendor  coming 
to  sustain,  by  his  own  testimony,  the  title  of  his  vendee,  against  a 
stmnger  claiming  adversely,  which  cannot  be  permitted. 

Evans  is  clearly  interested  on  account  of  his  implied  warranty,  in 
sapi^rtiog  the  plaintiff" 's  action,  and  his  testimony  was  properly  re- 
jectefl.  Judgment  affirmed. 


Veasey's  Adm'r  d.  h.  n.  vs.  Bassett's  Adm'rs.— June,  1822.  (a) 

In  an  action  of  assumpsit  in  consideration  of  forbearance  to  sue  a  bond 
dated  in  1793,  payable  the  Ist  of  November,  1798,  whereby  the  bond 
became  barred  by  the  Act  of  Limitations.  The  writ  was  issued  in  1817, 
and  the  defendant  pleaded  limitations.  Evidence  was  given  that  in  1814 
and  1815.  the  agent  of  the  plaintiff  applied  to  the  defendant,  with  the 
bond,  to  get  him  to  settle  it,  either  by  paying  the  money,  or  renewing 
the  bond,  and  the  defendant  promised  that  he  would  pay  the  money, 
and  hoped  for  further  indulgence;  that  he  had  made  a  payment  for 
which  he  had  not  been  credited,  and  that  he  would  call  on  the  plaintiff 
and  renew  the  bond.  There  were  sundry  payments  endorsed  on  the 
bond,  the  last  in  1815;  the  original  bond  was  lost,  and  a  copy  of  it,  with 
endorsements,  was  proved.  Also  an  order  drawn  by  the  plaintiff  on' 
the  defendant  in  1814,  which  was  paid  by  him — Held,  that  the  evidence 
was  eufficient  to  support  the  action.  That  it  could  be  supported,  although 
the  jury  might  not  believe  that  the  agent  of  the  plaintiff  was  authorized 
to  forbear  to  sue  the  defendant,  and  that  he  did  forbear  to  sue,  and  that 
in  consequence  thereof,  the  defendant  promised  to  pay  him,  and 
although  the  promise  to  pay  of  the  defendant,  made  to  the  agent,  was 
inconsequence  of  the  plaintiff's  previous  indulgence.  (6) 


'o]  This  case  was  omitted  to  be  published  in  its  proper  place.     (H.  &  J.) 
(b)  Approved  in  Young  vs.  Mackall^  3  Md.  Ch.  401,  holding  that  an  express 
promise  to  pay  a  bond  barred  by  the  Statute  of  Limitations  does  not  revive 
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The  Court  refused  to  direct  the  jury,  that  the  plaintiff  must  satisfy  them  by 
evidenoe  of  the  correct  balance  due  from  the  defendant  to  him,  and  that 
the  evidence  of  the  promise  in  1815,  and  the  other  evidence,  was  not 
sufficient  to  ascertain  the  balance. 

Appeal  from  Keot  County  Court.    This  wa^)  an  action  of  assnmp- 
sit  brought  by  the  appellees  against  the  appellants.    The  declara- 
tion alleged,  '^  that  whereas  the  said  L.  (the  defendant's  intestate,) 
in  his  life-time,  on  the  1st  day  of  November,  1793,  by  his  certain 
writing  obligatory,  sealed  with  the  seal  of  •  the  said  L.  bear- 
4o^  ing  date  the  same  day  and  year  aforesaid,  acknowledged  him- 
self to  be  held  and  firmly  boond  unto  the  said  K.  (the  plaintiffs*  in- 
testate,) in  his  life-time,  in  the  full  and  just  sum  of  £1,380  17  2,  with 
a  condition  thereunder  written  for  the  payment  of  £690  8  7,  with 
interest  thereon,  from  the  date  thereof,  on  or  before  the  Ist  day  of 
November,  1798,  which  sum  of  £690  8  7,  with  the  interest  thereon, 
the  said  L.  did  not  pay  to  the  said  B.  on  or  before  the  1st  day  of 
November,  1798,  according  to  the  form  and  effect  of  the  said  condi- 
tion, whereby  the  said  writing  obligatory  became  forfeited.    And 
afterwards,  that  is  to  say,  on  the  Ist  day  of  January,  1815,  at  Kent 
County  aforesaid,  he  the  said  E.  intended  to  implead  and  prosecute 
the  said  L.  upon,  the  said  writing  obligatory,  forfeited  in  manner 
aforesaid,  of  which  said  intention  the  said  L.  having  notice,  the  said 
L.  the  day  and  year  last  aforesaid,  at  the  county  aforesaid,  in  con- 
sideration that  the  said  E.  would  forbear  from  thence  to  prosecute 
his  said  suit  upon  the  said  writing  obligatory  against  the  said  L.  he 
the  said  L.  then  and  there  undertook  and  faithfully  promised  the 
said  E.  that  he  the  said  L.  would  well  and  truly  content  and  pay  the 
said  E.  the  said  sum  of  £690  8  7,  with  interest  thereon,  when  he 
shoald  be  thereto  required.    And  the  said  plaintiffs,  in  fact  say,  that 
the  said  E.  confiding  in  the  said  promise  and  undertaking  of  the 
said  L.  did  from  thence  forbear  to  prosecute  his  said  suit  against  the 
said  L.  upon  the  said  writing  obligatory.    And  whereas,  also  the 
said  L.  afterwards,  to  wit,  on  the  same  1st  day  of  November,  in  the 
year  of  our  Lord  1793,  at  Kent  County  aforesaid,  by  his  certain  other 
writing  obligatory,  sealed  with  the  seal  of  the  said  L.  bearing  date 
the  same  day  and  year  aforesaid,  acknowledged   himself  to  be  held 
and  firmly  bound  unto  the  said  E.  in  the  full  and  Just  sum  of  £1,380 
17  2,  with  a  condition  thereto  subscribed,  that  if  the  said  L.  should 
well  and  truly  pay  to  the  said  E.  the  just  and  full  sum  of  £690  8  7, 
with  legal  interest  thereon  from  the  date  of  the  said  writing  obliga- 
tory, on  or  before  the  1st  day  of  November,  1798,  that  then  the  said 
last  mentioned  writing  obligatory  should  be  void  and  of  non-effect. 


the  remedy  upon  the  bond,  but  enables  the  party  to  maintain  assumpsit  on 
the  new  promise,  and  to  give  the  bond  in  evidence  as  a  consideration  for 
the  promise.  See  Youtig  vs.  Mackall^  4  Md.  362;  Oliver  vs.  Oray^  1  H.  &  G. 
204. 
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Which  last  mentioned  sum  of  £690  8  7,  with  the  interest  thereon, 
w  aforesaid,  the  said  L.  did  not  pay  to  the  said  B.  on  or  before  the 
said  1st  day  of  November,  1798,  according  •  to  the  form  and  ^^q 
effect  of  the  said  last  mentioned  condition,  whereby  the  said  ^"•' 
writing  obh'gatory  became  forleited.  And  the  plaintiffs  further  say, 
that  the  said  L.  at  divers  days  and  times,  after  the  forfeiture  of  the 
said  last  mentioned  writing  obligatory,  and  before  the  making  of  the 
promise  and  assumption  hereafter  mentioned,  paid  and  satisfied  to 
the  said  R.  divers  sums  of  money,  amounting  in  the  whole  to  £100, 
in  part  of  the  sum  so  as  aforesaid  due  and  owing  upon  the  said  last 
mentioned  writing  obligatory ;  and  that  at  the  special  instance  of  the 
said  L.  the  said  E.  had,  from  the  time  of  the  forfeiture  of  the  said 
htet  mentioned  writing  obligatory,  continually  forborne  for  twelve 
years  and  more  to  prosecute  his  suit  upon  the  said  la^t  mentioned 
writing  obligatory  against  the  said  L.  to  wit,  at  Kent  County  afore- 
said; by  reason  whereof  the  said  R.  was  precluded  from  having  and 
maintaining  his  said  action  against  the  said  L.  upon  the  last  men- 
tioned writing  obligatory,  according  to  the  provision  of  a  certain  Act 
of  Assembly  of  the  (then  Province,  now)  State  of  Maryland,  passed 
at  a  session  thereof  begun  and  held  at  the  City  of  Annapolis,  the 
twenty-sixth  day  of  April,  in  the  year  of  our  Lord  1715,  entitled, 
**An  Act  for  the  limitation  of  certain  actions  for  avoiding  suits  at 
law."  In  consideration  of  all  which  said  premises  the  said  L.  after- 
wards, to  wit,  on  the  1st  day  of  January,  in  the  year  of  our  Lord 
ISlfi,  at  Kent  County  aforesaid,  undertook  and  then  and  there  faith- 
fnlly  promised  the  said  R.  to  pay  to  the  said  R.  when  afterwards  he 
should  be  thereto  required,  so  much  money  as  then  remained  unpaid 
of  the  said  last  £690  8  7,  with  intenest  thereon,  from  the  date  of  the 
said  writing  obligatory.  And  the  plaintiffs  further  in  fact  say,  that 
ou  the  day  and  year  last  above  mentioned,  the  sum  of  £590  8  7,  re- 
mained due  and  unpaid  to  the  said  R.  out  of  the  said  last  mentioned 
snm  of  £690  8  7,  whereof  the  said  L.  afterwards,  that  is  to  say,  on 
the  same  day  and  year  last  aforesaid,  at  the  county  aforesaid,  had 
notice."  There  was  also  a  count  for  £590  8  7,  the  like  sura  of  money 
had  and  received.  The  original  writ  was  issued  on  the  10th 
November,  1817.  The  defendant  pleaded  7ion  assumpsit,  non  assump- 
^t  infra  trts  annoSj  actio  no7i  accrevit  infra  tres  annos,  and  pletie  ad- 
fninistravitj  to  which  there  were  the  general  replication  and  issues. 
•  1.  At  the  trial  the  plaintiffs  proved  by  J.  C.  a  competent  ^  ^  ^ 
witness,  that  he  the  witness,  some  time  in  ]March,  1814,  as  the  ^"* 
agent  of  Richard  Bassett,  the  plaintiffs'  intestate,  called  on  Lambert 
VeaAey,  the  defendant's  intestate,  at  his  house  in  Kent  County,  for 
the  purpose  of  getting  him  to  settle  off  his  bond  to  Bassett,.  either 
by  paying  the  money,  or  by  renewing  his  bond.  That  Veasey  an- 
swered there  was  a  credit  that  he  was  entitled  to  for  wheat,  which 
he  had  delivered  to  Bassett,  which  he  could  not  then  ascertain,  but 
that  he  would  in  a  short  time  go  up  to  Cecil  County  and  see  Mr.  Bas- 
22  7  H.  &  J. 
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sett,  and  renew  the  said  bond.    The  witness   further  proved,  that 
some  time  in  March,  1815,  he  called  again  on  Yeasey  for  the  purpose 
of  getting  the  bond  settled,  and  observed  to  Yeasey  that  he  had  not 
complied  with  his  promise  in  coming  up  to  Cecil  County  and  renew- 
ing his  bond,  to  which  the  said  Yeasey  said,  that  the  reason  why  he 
did  not  do  so,  was  that  Bassett  had  drawn  an  order  on  him  in  favor 
of  G.  W.  Thomas,  which  he  had  paid,  and  which  had  taken  all  his 
money,  and  that  he  the  said  Yeasey  would  be  up  in  about  three 
weeks  and  renew  his  bond ;  and  he  further  told  the  witness  that  Bas- 
sett need  not  be  uneasy  about  his  debt,  for  that  it  was  very  safe; 
that  the  farm  he  then  lived  on  belonged  to  him,  and  was  paid  for, 
and  that  he  Yeasey  would  pay  him  to  the  uttermost  farthing  what 
he  owed  him,  as  Bassett  had  been  very  indulgent  to  him,  and  he 
hoped  he  would  still  indulge  him  further,  and  that  he  was  and  had 
been  the  best  friend  he  had  in  the  world,  and  that  he  should  never 
lose  anything  by  him.    The  witness  further  proved  that  he  had  do 
orders  from  Bassett  to  sue,  nor  did  he  say  anything  about  it.    The 
plaintiffs  also  proved  that  the  original  bond,  the  execution  of  which 
was  proved  by  J.  C.  of  which  the  paper  herein  mentioned  is  a  copy, 
was  in  the  possession  of  the  said  J.  C.  the  witness,  and  produced  by 
him  to  Yeasey  at  the  time  of  the  above  conversations  stated  to  the 
witness,  and  that  the  said  bond  has  since  been  lost,  and  that  the 
copy  of  the  bond,  and  of  the  endoraements  which  he  produced,  was 
a  true  copy.    It  purported  to  be  a  copy  of  a  joint  and  several  bond, 
executed  on  the  1st  of  November,  1793,  by  Lambert  Yeasey,  Wil- 
liam Yeasey,  and  John  Makin,  to  Eichard  Bassett,  in  the  penalty  of 
of  £1,380  17  2,  money  of  Pennsylvania,  conditioned  for  the  payment 
of  £690  8  7,  on  •  or  before  the  1st  of  November,  179^  with 
^"^  legal  interest.    A  payment  of  £18  5  0  was  endorsed  as  made 
on  the  15th  of  October,  1794;  also  £04  2  0  on  the  15th  of  April 
1796 ;  also  $39.72  paid  G.  W.  Thomas,  on  the  12th  of  December, 

1814,  and  $133.69  paid  to  E.  C.  Lusby,  on  the  20th  of  February, 

1815.  The  plaintiffs  further  proved  by  G.  W.  Thomas,  that  on  the 
27th  of  October,  1814,  he  called  on  Bassett  for  his  taxes,  which  he 
paid  to  the  witness  in  part,  and  gave  him  an  order  for  the  balance 
on  L.  Yeasey,  for  the  sum  of  $39.72.  That  he  called  on  Yeasey  after- 
wards, he  does  not  know  when,  and  presented  him  with  the  said 
order,  which  Yeasey  paid,  and  observed  to  the  witness  that  he  owed 
Bassett,  and  that  he  had  been  one  of  the  best  friends  he  ever  liatL 
and  had  acted  a  fatherly  part  by  him.  The  defendant  then  moved 
the  Court  to  direct  the  jury,  that  the  evidence  given  on  the  part  of  the 
plaintiffs,  was  not  sufficient  to  support  the  issues  joined  on  their  part. 
But  the  Court  [Purnell,  A.  J.]  refused  to  give  the  direction.  The 
defendant  excepted. 

2.  The  defendant  then  prayed  the  Court  to  direct  the  jury,  that  if 
they  should  believe  the  evidence  on  the  part  of  the  plaintiffs  to  be 
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true,  it  is  not  sufficient  to  support  the  issues  on  their  part.     Which 
iDstrnction  the  Court  refused  to  give.    The  defendant  excepted. 

3.  The  defendant  then  prayed  the  Court  to  direct  the  jury,  that 
nnless  they  should  believe  from  the  evidence  that  J.  C.  the  witness, 
wag  authorized  by  Bassett,  the  plaintiffs'  intestate,  to  forbear  to^ue 
the  defendant's  intestate,  and  that  he  did  forbear  to  sue,  and  in  con- 
j^qoeDce  thereof  the  defendant's  intestate  did  promise  to  pay  him, 
that  this  action  cannot  be  supported.  Which  instruction  the  Court 
refased  to  give.    The  defendant  excepted. 

4.  The  defendant  then  prayed  the  Court  to  direct  the  jury,  that  if 
thej  shall  believe  from  the  evidence,  that  the  declarations  of  the 
obligor  made  to  the  witness  J.  C.  were  in  consequence  of  Bassett's 
I^vioQs  indulgence,  that  this  action  cannot  be  maintained.  Which 
iostraction  the  Court  refused  to  give.    The  defendant  excepted. 

•  5.  The  defendant  further  prayed  the  Court  to  direct  the  ^^^ 
jury,  that  the  plaintiffs  must  satisfy  them,  by  evidence,  of  the  **"" 
eorrect  balance  due  from  •  Yeasey  to  Bassett,  and  that  the  general 
evidence  given  by  J.  C.  the  witness,  of  the  assumption  in  1815,  and 
also  the  evidence  of  Doctor  Thomas,  the  witness,  together  with  all 
the  testimony  given,  were  not  sufficient  to  ascertain  the  balance, 
even  if  the  jury  believed  all  the  testimony  to  be  true.  Which  in- 
struction the  Court  refused  to  give.  The  defendant  excepted ;  and 
the  verdict  nnd  judgment  being  against  him,  he  appealed  to  tbii^ 
Court. 

The  cause  was  argued  at  June  Term  last,  before  Buchanan,  John- 
son, Maettn,  and  Dorset,  JJ. 

Carmiehael,,  for  the  appellant. 

Chambers,  for  the  appellees,  cited  1  Com.  Cont.  9,  10,  23,  25 ;  1 
kund.  264,  {note  1 ;)  1  Chiity  Plead.  95,  96;  Uawkes  vs.  tkiundsrH,  1 
Cwf/?.  290 ;  Atkins  vs.  Banwell,  2  Uast,  505 ;  Inhabitants  of  Andover 
B.  Inhabitants  of  Salem,  3  Mass.  438;  2  Saund.  137,  {note  2;)  Wen- 
<w/ivs.  Adney,  3  Bos.  iSc  Full.  249,  {note  a;)  Beach  vs.  Lee,  2  Ball. 
257;  jyUtricht  vs.  Melchor,  1  Ball  428;  Heard  vs.  Wadham,  1  East, 
€30;  Baird  vs.  Blaigrove,  1  Wash.  170;  White  vs.  Parkin,  12  East, 
578;  Foster  vs.  Allanson,  2  T.  R.  479,  483;  Barnes  vs.  Headley,2 
Taunt.  184;  2  Com.  Cont.  657;  Fawler  vs.  Sheaser,  7  Mass.  14;  Triw- 
«w»  vs.  Fefvton,  2  Cowp.  544 ;  Elting  vs.  Vanderlyn,  4  Johns.  237 ;  Cole 
vs.  Saxby,  3  Esp.  159 ;  Davies  vs.  Smith,  4  Esp.  36. 

Curia  adv.  vtilL 

At  this  term,  Jtidgment  affirmed. 
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Pike  vs.  Dashiell's  Adm'r. — June,  1823.  (a) 

Separate  actions  cannot  be  maintained  on  a  joint  promissory  note  made  bj 

two,  since  the  Act  of  1811,  ch.  161.  (b) 

Appeal  from  Somerset  County  Court.  This  was  an  action  of 
-  ^  assumpsit  on  a  Joint  promissory  note  executed  by  Dashiell 
^"  ■  *  (the  defendant's  intestate)  and  one  Bennett,  on  the  6th  of 
October,  1817,  promising,  six  months  after  date,  to  pay  to  the  plain- 
tiff, (now  appellant)  or  order,  $69.14,  for  value  received.  The  follow- 
ing case  was  stated  for  the  opinion  of  the  Court:  Bennett  and 
Dashiell  jointly  executed  the  note  above  stated.  Soon  after  its  exe- 
cution Dashiell  died  intestate,  and  letters  of  administration  on  his 
estate  were  granted  to  the  defendant.  Bennett  survived  Dashiell^ 
is  now  living,  and  has  been  relieved  under  the  Act  for  the  relief  of 
insolvent  debtors.  This  suit  was  brought  against  the  defendant  for 
the  recovery  of  the  money  due  on  the  said  note.  The  defendant 
plciided  in  abatement  that  the  note  was  joint  and  not  several.  The 
question  for  the  Court  to  decide  was,  whether  or  not  the  defendant 
was  liable  in  a  Court  of  law  for  the  payment  of  the  money  by  virtue 
of  the  Act  of  Assembly  of  1811,  ch.  IGlf  The  County  Court  gave 
judgmentontheca.se  stated,  for  the  defendant;  and  the  plaintiff 
appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  Earle,  Doksey,  and 
Stephen,  JJ.  by  J.  Bayly,  for  the  appellant,  and  T.  Bayly,  for  the 
appellee.  Judgment  affirmed. 


King  vs.  Maddux's  Ex'r. — June,  1824.  (c) 

Proof  that  the  articles  charged  in  the  day-book  of  the  plaintiff  were  in  the 
hand- writing  of  a  clerk  of  the  plaintiff,  who  was  dead,  admitted  as 
proper  and  competent  evidence,  (d) 


(a)  This  case  was  omitted  to  be  published  in  its  proper  place.     (H.  &  J.) 

(b)  Rev.  Code,  Art.  64,  sec.  52,  provides  that  no  person  shall  institute  more 
than  one  suit  on  a  joint  and  several  bond,  promissory  note,  etc.  when  the 
persons  executing  the  same  are  alive  and  reside  in  the  same  county,  and  if 
more  suits  than  one  be  instituted  on  such  bond,  etc.  judgments  of  non  pros. 
shall  be  entered  against  the  plaintiff.  The  case  in  the  text  is  cited  in  U.  S. 
vs.  Price.  9  Howard,  102. 

(c)  This  case  was  omitted  to  be  published  in  its  proper  place.     (H.  &  J.) 

(d)  Approved  in  Roemer  vs.  Jaecksh^  39  Md.  589,  but  it  was  there  held  that 
entries  made  in  the  course  of  business  by  a  deceased  partner  are  not  admis- 
sible in  evidence  in  a  suit  by  the  surviving  partner  against  a  debtor  of  the 
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The  defendant  cannot  claim  an  entry  in  the  day-book  of  the  plaintiff  as  evi- 
dence of  a  credit,  without  all  entries  on  said  book,  in  which  the  defend- 
ant is  debited,  going  to  the  jury  as  evidence. 

Appeal  from  Somerset  County  Court.  Assumpsit  for  goods  sold 
and  delivered,  and  articles  i)roperly  chargeable  in  account,  as  by 
account  filed.    Plea,  non  assumpsit. 

1.  At  the  trial  the  plaintiff,  (now  appellee)  pi*oduced  the  day  book 
of  his  testator,  and  offered  evidence  to  prove  that  •  Thomas  -^^ 
Gilliss,  who  had  been  a  clerk  of  the  testator,  was  dead,  and  **"^ 
that  a  number  of  the  articles  charged  in  the  account  of  the  plaintiff 
against  the  defendant,  (the  appellant,)  were  in  the  hand-writing  of 
Gilliss.  To  the  admission  of  this  evidence  the  defendant  objected ; 
bot  the  Court,  [Eobins  and  Whittington,  A.  J.]  overruled  the 
objection,  and  admitted  the  evidence  as  proper  and  competent.  The 
defendant  excepted. 

2.  The  defendant  then  claimed  the  benefit  of,  and  credit  for,  an 
entry  made  on  the  said  day  book,  and  proved  to  be  in  the  hand- 
writing of  the  plaintiff's  testator,  for  ten  cords  of  wood  at  $2.60  per 
€ord,  credited  to  the  defendant  in  said  book  the  16th  of  December, 
1818.  But  the  Court  were  of  opinion  that  the  defendant  could  not 
claim  the  said  entry  a«  evidence  of  said  credit,  without  all  entries 
in  the  hand-writing  of  the  plaintiff's  testator  on  said  book,  in  which 
the  defendant  was  debited,  also  going  to  the  jury  as  evidence  to 
prove  the  charges  entered  at  other  times  than  the  day  of  the  entry 
of  said  credit.  The  defendant  excepted;  and  the  verdict  and  judg- 
ment being  against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  Earle,  and  Stephen, 
JJ.  by  T.  Bayly,  for  the  appellant,  and  Wilson,  for  the  appellee. 

Judgment  affirmed. 


BosLEY  vs.  M'KiM. — June,  1826. 

L-  the  owner  of  a  parcel  of  ground  in  the  City  of  Baltimore,  wishing  to  dis- 
pose of  it,  caused  it  to  be  laid  out  into  lots  and  alleys,  for  the  benefit  of 
the  lots,  and  a  plot  of  the  whole  to  be  made,  and  afterwards  sold  the 
lots  at  public  sale,  as  located  on  the  plot,  which  was  exhibited  at  the 
sale.  M.  became  the  purchaser  of  lots  Nos.  1  and  13,  divided  on  the 
plot  by  a  N.  and  S..10  feet  alley,  and  beginning,  each  of  them,  at  the 
upper  end  of  the  alley;  and  B.  and  F.  and  others  purchased  the  lots 
below,  which  were  separated  by  the  same  alley,  and  bounded  by  it.  L. 
afterwards  conveyed  to  M.  not  only  the  lots  1  and  13,  but  that  part  of 
the  said  alley  which  intervened  between  them;  and  M.  supposing  him- 
self to  have  title  to  the  soil  of  that  part  of  the  alley  itself  as  well  as  to 


fim,  and  that  this  rule  was  not  altered  by  the  Act  of  1864,  c.  109.    See 
C&rfce  vs.  Magruder,  2  H.  &  J.  66. 
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MgMg^    his  lots,  *  built  upon  a  part  of  it.     There  was  some  evidence  to 

40if  show  that  it  was  understood  at  the  sale  that  the  purchaser  of  thoae 
two  lots  was  also  to  have  the  intervening  portion  of  the  alley.  After 
M^s  building  had  been  erected  several  years,  B.  one  of  the  purchasers  of 
the  lower  lots,  began  to  question  M's  right  to  the  alley  itself  between 
his  two  lots,  and  his  right  to  put  his  building  upon  it;  and  the  difference 
between  them  terminated*  in  a  deed  of  compromise,  by  which  M.  relin- 
quished all  right  to  the  use  of  the  alley  below  his  lots  to  B.  &  F.  and  they 
relinquished  all  their  right  to  M.  to  the  part  of  the  alley  between  M^b 
lots.  M.  afterwards  sold  his  said  lots  and  building  to  J.  and  conveyed 
them  to  J.  expressly  subject  to  the  said  deed  of  compromise  between  M. 
and  B.  &  F.  After  J^s  purchase,  6.  prevented  his  using  that  part  of  the 
alley  below  his  said  lots  1  and  13,  by  obstructions  placed  in  the  same. 
On  a  bill  filed  by  J.  to  have  those  obstructions  removed,  and  himself 
quieted  in  the  enjoyment  of  this  part  of  the  alley,  and  alleging  that  the 
said  deed  of  compromise  was  obtained  from  M.  by  fraud  and  threats,  on 
the  part  of  B.  and  in  mistake  of  M^s  rights  and  praying  to  have  that 
deed  set  aside  so  far  as  it  restrained  M.  from  the  use  of  said  part  of  the 
alley. 

Held  1 .  That  from  all  the  evidence  in  the  cause  M.  was  not  to  be  considered 
as  the  purchaser  at  the  original  sale  of  the  alley  intervening  between 
lots  1  and  18. 

Held  2.  That  not  having  so  purchased,  there  was  a  sufficient  consideration 
for  his  deed  of  compromise  with  B.  &  F. 

Heid  3.  That  even  if  M.  had  legal  title  to  the  alley  between  his  said  lots,  by 
virtue  of  his  conveyance  from  the  original  proprietor,  yet  as  J.  bought 
from  him  expressly  subject  to  the  said  deed  of  compromise,  J.  was  not 
entitled  to  the  relief  he  prayed. 

Held  4.  That  although  the  deed  of  compromise  might  not  operate  at  law  as  a 
transfer,  of  the  right  of  the  parties  to  it,  to  the  use  of  the  alley,  on  the 
ground  that  that  right  was  a  right  of  way,  appendant  to  the  lots,  and 
could  not  be  severed  from  the  lots  themselves;  yet,  that  in  equity  it 
would  operate  sufficiently  to  effect  the  design  of  the  said  parties. 

Held  5.  That  upon  the  whole  case,  J.  had  no  equity  to  support  his  applica- 
tion for  the  relief  prayed  by  him. 

There  is  no  case  in  which  a  Court  of  equity  ever  grantad  a  perpetual  injunc- 
tion to  a  plaintiff  to  protect  him  in  the  enjoyment  of  a  naked  legal  right 
which  he.  or  those  under  whom  he  claims,  have  stipulated  by  deed  not 
to  exercise. — Per  Dqrsey,  J. 

Legal  rights  are  to  be  asserted  by  legal  means;  and  in  such  cases  Courts  of 
equity  never  lend  their  aid  where  equity  and  justice  do  not  imperiously 
demand  it.     Ibid. 

Bill  dismissed,  but  without  costs. 

Appeal  from  Baltimore  County  Court,  sitting  as  a  Court  of 
Equity.  The  bill  in  this  case  was  filed  by  the  api)ellees  for  an  in- 
junction to  prevent  the  appellant  from  obstructing  a  certain  alley, 
and  debarring  him  from  the  use  of  it.  The  bill  states,  that  Eto- 
/•  ^i\  ^^^^  Lawson,  since  deceased,  being  entitled  to,  and  •  seized 
^■^  in  fee  simple  of  and  in  a  parcel  of  ground,  lying  and  being  in 
the  City  of  Baltimore  between  what  are  now  called  Holliday  street 
and  Belvidere  (formerly  North,)  street,  caused  the  same  to  be  divided 
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into  lots  Hud  alle.ys,  for  the  benefit  thereof,  aud  a  plot  of  the  whole 
to  be  made,  with  a  view  to  expose  the  same  to  sale,  in  or  about  the 
year  1809,  of  which  division,  the  plot,  or  diagram,  exhibited,  (marked 
A,)  is  a  true  representation.  That  on  or  about  the  1st  of  December, 
1809,  the  said  Elizabeth  Lawson,  by  her  agent  Charles  Brown,  caused 
the  said  lots,  or  some  of  them,  to  be  set  up  to  public  auction,  the 
said  agent  attending  the  same,  together  with  Henry  W.  Bogers, 
attorney  at  law,  on  the  part  of  the  said  Elizabeth ;  that  at  the  said 
sale,  which  was  made  and  conducted  by  Thomas  Yates,  an  auctioneer 
of  the  said  city,  Jacob  Myers,  became  the  purchaser  of  the  lot 
Domber  one,  and  of  the  lot  number  thirteen,  with  an  understanding, 
that  the  portion  of  the  north  and  south  ten  feet  alley,  intervening 
between  the  said  two  lots,  should  be  included  in  his  purchase,  and 
that  he  should  have  the  same  right  and  title  to  that  as  to  the  lots 
themselves;  as  will  appear  by  the  deed  for  the  same,  to  Myers. 
That  at  the  said  sale,  James  Bosley,  (the  appellant,)  became  the 
purchaser  of  the  lots  number  two,  and  number  fifteen ;  that  John 
Small  became  the  purchaser  of  lots  number  three,  four,  and  fourteen; 
and  that  Samuel  and  Walter  Famandis  became  the  purchasers  in 
oommon,  of  the  lot  number  five ;  all  of  which  last  mentioned  lots, 
boonded  on  the  said  north  and  south  ten  feet  alley.  The  bill  further 
charges,  that  although  the  said  lots  had  been  divided,  and  the  said 
alleys  planned,  as  shown  in  Exhibit  A,  and  had  been  accordingly 
laid  down  in  a  plot  which  was  produced  at  the  said  sale,  it  was  dis- 
tinctly announced  aud  explained  at  the  sale,  that  the  purchaser  of 
the  two  southermost  lots  number  one  and  number  thirteen,  would 
have  the  advantage  of  building  over  the  alley,  which  on  the  plot 
interposed  between  them,  and  that  this  advantage  was  one  of  the 
indacements  with  Myers  to  become  the  purchaser  of  both,  and 
enhanced  the  price  of,  and  multiplied  bidders  for  them.  That  at 
the  said  sale,  thcauctioneer,  or  some  of  the  persons  present,  on  the 
part  of  Mrs.  Lawson,  in  pursuance  of  the  said  explanation,  connected 
the  said  two  southermost  lots  as  laid  down  •  on  the  said  plot,  ^,y  ^ 
and  purchased  by  Myers,  by  continuing  the  east  and  west  ^ '  * 
lines  with  a  black  lead  pencil,  across  the  said  ten  feet  alley,  so  as  to 
make  one  lot  of  the  two  southermost  lots,  aud  the  intermediate  por- 
tion of  the  said  alley.  That  the  said  north  and  south  ten  feet  alley 
vas  designed  for  the  accommodation  of  the  purchasers  of  the  lots 
bonnding  thereon,  as  a  way  or  passage,  and  as  an  outlet  for  rain 
^ater,  and  other  similar  purposes,  through  the  ground  of  the  said 
Elizabeth  Lawson,  down  to  Jones'  Falls,  and  that  there  was  no  out- 
let at  the  south  end  of  the  said  alley,  which  was  met  by  the  lot  of 
John  Carriere,  as  shown  in  Exhibit  A;  that,  therefore,  the  continu- 
ance of  the  alley  between  the  lots  number  one  and  number  thirteen, 
purchased  by  Myers,  could  be  of  no  importance  or  value  whatsoever, 
^  any  of  the  purchasers  of  the  lots  bounding  on  the  other,  or  lower 
portion  of  the  alley;  and  that  this  consideration  enabled  the  auc- 
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tioneer,  and  those  acting  lor  Mrs.  Lawson  at  the  sale,  to  represent 
and  sell,  at  a  better  price,  the  lots  number  one  and  thirteen,  and  the 
intermediate  part  of  the  projected  alley,  as  one  lot,  and  to  one  per- 
son, without  any  prejudice  to  the  purchasers  of  the  other  lots,  who, 
moreover,  must  have  known,  in  the  course  of  the  sales,  what  was  so 
as  aforesaid  announced  and  explained  as  an  advantage  connected 
with  the  said   upper  or  southermost  lot.    That  Bosley,  sometime 
after  the  said  sale,  received  from  John  Small,  an  assignment  of  his 
purchases  aforesaid ;  and  that  on  or  about  the  IGth  of  December, 
1811,  deeds  of  conveyance  were  prepared  and  executed  to  Myers,  to 
Bosley,  under  his  own  purchases,  and  also  as  assignee  of  Small,  and 
to  Samuel  and  Walter  Farnandis,  which  were  duly  acknowledged 
and  recorded  among  the  land  records  of  Baltimore  County.     That 
these  deeds  were  prepared  by  the  said  Henry  W.  Rogers,  who  was 
present  when  the  said  sales  were  made,  and  knew  the  extent,  nature 
and  terms,  of  the  said  several  purchases,  and  acted  as  agent  or 
attorney  of  Mrs.  Lawson;  that  the  deed  to  Myers,  (which  is  ex- 
hibited marked  E,)  corresponds  precisely  with  the  statement,  here- 
inbefore made,  relative  to  the  i)ortion  of  the  north  and  south  ten 
feet  alley,  intermediate  between  the  lots  number  one  and  thirteen, 
which  it  includes  within  the  metes  and  bounds  expressed  in  it,  as  a 
Mt^€p    P'*^^  ^^  Myers'  purchase  and  title;  for  it  ♦  professes  to  begin 
^' '^    for  the  said  purchase  on  the  west  side  of  Holliday  street,  at 
the  distance  of  319  feet  northerlv  from  the  intersection  of  the  north- 
west  corner  of  East  and  Holliday  streets,  thence  to  run  easterly, 
parallel  with  East  street,  and  binding  on  the  north  end  of  Holliday 
street,  35  feet  to  Back  street  or  Holliday  street  united,  thence  north, 
binding  on  Back  street  or  Holliday  street  united,  31  feet,  to  lot  number 
two,  purchased  by  Bosley,  thence  west,  parallel  with  East  street, 
and  binding  on  lot  number  two,  running  187  feet  to  North  street, 
(now  Belvidere  street,)  which  crosses  the  said  alley,  thence  south, 
binding  on  North  Street,  (now  Belvidere  street)  31  feet,  thence  east 
with  a  straight  line  to  the  beginning,  (which  again  crosses  the  said 
alley,)  "with  the  privilege  of  an  outlet  through  a  ten  feet  alley  at 
the  back  of  lot  number  two;"  so  that  the  whole  south  end  of  the 
projected  alley,  lying  between  lots  number  one  and  thirteen,  was 
comprehended  in,  and  passed  in  full  property  by  the  said  convey- 
ance, in  the  same  manner,  and  to  the  same  extent  and  effect,  as  the 
lots  themselves,  and  the  whole  were  conveyed  as  one  lot,  described 
by  the  above  recited  outbounds,  and  the  terms  in  which  the  privi- 
lege of  the  outlet  through  the  ten  feet  alley  is  granted  by  the  said 
conveyance,  are  in  strict  conformity  with  the  aforesaid  met.es  and 
bounds,  given  of  the  ground,  intended  to  be  conveyed,  since  the 
privilege  is  made  to  apply  only  to  the  alley,  as  having  it»s  first  exist- 
ence on  the  south,  at  the  back  of  lot  number  two.     That  while  the 
metes  and  bounds  of  the  deed  to  Myers,  comprehended  the  interven- 
ing portion  of  the  ten  feet  alley,  and  the  description  of  the  privi- 
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lege  of  the  outlet  through  the  alley  corresponded  with  the  convey- 
ances to  Boslev  and  Samuel  and  Walter  Faruandis  excluded  the 
Other  part  of  the  projected  alley,  and  bounded  their  several  lots 
Dj)OQ  it,  and  did  not  even  give  in  their  terms,  the  privilege  of 
the  said  alley  as  an  outlet,  however  the  grant  of  it  may  be 
implied  from  the  expressions  a<5tually  used  by  way  of  reference 
to  the  alley,  as  laid  out  and  existing,  and  an  bounding  their  lots. 
That  Bosley  afterwards  purchased  a  part,  (with  a  front  of  seven 
feet  on  Holliday  street)  of  the  lot,  so  bought  by,  and  conveyed 
toS.  and  W.  Farnandis,  which  part  is  particularly  shown  in  Exhibit 
A,  and  which  was  conveyed  by  them  to  Bosley,  by  deed  bearing  date 
♦  the  31st  of  July,  1812.  The  bill  further  states,  that  very 
soon  after  the  sales,  to  wit,  in  the  spring  of  1810,  Myei-s  begun  "*  ■  •* 
to  build  a  valuable  dwelling-house,  with  extensive  back  buildings,  (m 
the  said  lot,  and  completed  the  same  within  about  a  year  from  its 
commencement,  of  which  the  kitchen  covered  all  but  three  feet  of 
the  said  part  of  the  north  and  south  ten  feet  alley,  included  as  afoi-e- 
said  within  the  lines  of  his  purchase  and  deed,  and  the  said  three 
feet  were  covered  by  a  continuation  of  the  building  for  other  purposes. 
That  Bosley  was  not  only  apprised  of  the  commencement  and  pro- 
gress of  the  said  buildings,  as  he  lived  in  Baltimore,  and  could  not 
fiiil  to  know  it,  but  constantly  saw,  and  actually  witnessed  the  same, 
and  not  only  made  no  objection  whatever  thereto,  but  built  at  the 
^ffle  time  a  dwelling-house  on  his  adjoining  lot,  number  two,  which 
U  now  standing,  and  shared  in  the  expense  of  the  party  wall  be- 
tween his  said  house  and  Myers',  and  countenanced  and  concurred 
in  the  said  acts  of  M^'ers.  That  S.  &  W.  Farnandis,  also  knew  of 
the  commencement  and  progress  of  the  said  buildings  by  Myers,  and 
did  not  object  thereto,  or  allege  any  right  to,  or  interest  in,  the  said 
part  of  the  said  ten  feet  alley.  That  Myers,  being  so  entitled  in 
law  and  in  equity  to  the  whole  of  the  ground  comprehended  within 
the  metes  and  bounds  of  his  said  purchase  and  deed,  including  the 
^id  part  of  the  said  projected  alley ;  and  having  under  the  fullest 
connction,  and  in  the  assertion  of  such  his  title,  and  with  the  know- 
tedge,  and  even  the  concurrence  of  Bosley,  and  with  the  knowledge 
and  implied  assent  of  S.  and  W.  Farnandis,  built  upon  the  same, 
actually  resided  in  the  said  house  with  his  family,  and  used  and 
occupied  the  same,  and  the  other  buildings  and  improvements  on 
the  said  lot,  for  three  or  four  years,  or  more,  without  any  objection 
Wng  made  by  Bosle^'  or  S.  &  W.  Farnandis,  who  were  fully  ac- 
<lttainted  with  their  own  rights,  whatever  they  might  be  to  the 
covering  with  his  said  buildings  the  said  part  of  the  ten  feet  alley ; 
^ut  that  in  or  about  the  year  1815,  Bosley,  in  his  own  name,  and  in 
those  of  S.  &  W.  Farnandis,  for  the  first  time  questioned  the  right 
<>f  Myers  so  to  cover  with  his  buildings  the  said  part  of  the  allej',  and 
l^egan  to  threaten  to  disturb  him  in  the  occupation  thereof,  and 
insisted  that  he  could  make  him  pull  down,  and  take  away,  such 
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portion  of  his  said  buildings  or  •  improvements  us  were  placed 
^  ■  ^   upon  the  alley,  in  virtue  of  a  right  in  himself,  or  on  himself 
and  S.  &  W.  Farnandis,  to  the  use  of  the  said  part  of  the  said  alley : 
and  soon  afterwards  Bosley  began  to  obstruct  the  communication 
between  the  said  buildings  and  lot  of  Myers,  and  the  alley,  by  a 
mound  or  wall,  which,   however,   Bos!ey  the  same  day  removed, 
admitting  that  he  could  not  lawfully  persist  in  such  obstruction ;  but 
he,  Bosley,  continued  to  assert  that  he  could  compel  Myers  to  open  the 
alley  through  his  said  buildings,  and  alarmed  Myers  with  groundless 
fears  for  his  title  to  the  said  part  of  the  said  alley,  and  for  his  build- 
ings thereon  erected ;  until  at  length  Myers  was  induced  by  Bosley, 
his  conduct  and  representations,  to  doubt  his  own  unquestionahle 
rights,  and  mistake  the  value  of  the  pretences  of  Bosley,  and,  being 
anxious  to  avoid  a  law  suit,  and  being  somewhat  indifferent  to  the 
enjoyment  of  a  right  of  passage  along  the  said  alley,  and  being, 
moreover,  a^^sured  by  Bosley,  that  the  water  issuing  from  his  said 
buildings  and  lot,  through  the  said  alley,  should  not  be  stopped, 
unless  it  became  a  nuisance,  he  consented  to  a  pro^wsition  made  by 
Bosley,  that  he,  Myers  should  give  up  his  interest  in  the  said  ten 
feet  alley,  and  in  the  other  ten  feet  alley,  (shewn  in  Exhibit  A,  and 
running  east  and  we«t,)  to  Bosley  and  S.  &  W.  Farnandis,  in  consid- 
eration of  their  securing  his  title  by  a  release  or  conveyance  to  that 
part  of  the  said  alley  on  which  his  buildings  and  improvements 
stood.    Whereupon  a  deed  was  prepared  to  that  effect,  (to  which 
Myers  and  Bosley,  and  S.  &  W.  Farnandis,  were  parties,)  which  was 
acknowledged,  and  recorded  in  Baltimore  County  Court,  and  marked 
Exhibit  F.    That  the  sole  consideration  of  the  release,  or  surrender 
or  transfer,  of  the  indisputable  interest  of  Myers,  in  the  said  alley, 
to  Bosley  and  S.  &  W.  Farnandis,  (as  sufficiently  appears  by  the 
deed  itself,)  was  the  reciprocal  release  or  transfer  of  the  pretended 
right  of  Bosley  and  S.  &  W.  Farnandis,  to  the  said  part  of  the 
said  originally  projected  alley,  built  upon  a^  aforesaid,  by  Myers, 
which   right   Myers   was   made   to  apprehend,   might  be  used  to 
the  great  injury,  and  even  destruction  of  his  valuable  buildings, 
and   the   great   diminution  of  the  value  of  his  lot;   whereas  the 
said  alleged  right,  or  any  right  whatever,  in  Bosley  and  S.  &  W. 
^       Farnandis,  had  no  existence,  but  was  a  mere  •  fiction,  and, 
^■^   therefore,  that  the  said  release,  or  surrender,  or  transfer,  by 
Myers,  was  without  any  real  consideration,  although  Myers  erro- 
neously believed,  and  was  persuaded  to  believe,  that  it  was  other- 
wise; and  moreover,  not  only  was  the  said  surrender,  or  release  or 
transfer,  without  consideration,  and  the  result  of  mistake  and  mis 
apprehension  on  the  part  of  Myers,  of  his  own  rights,  and  of  those 
of  the  other  parties  aforesaid,  but  that  it  was  obtained  by  Bosley  by 
threats  of  putting  his  unfounded  claim  in  execution,  and  produced 
by  feare  on  the  side  of  Myers,  and  of  menace  and  management  on  the 
vside  of  Bosley,  resorted  to  for  the  purpose  of  alarming  and  misleading 
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Myers.  That  the  coufldence  of  Myers  in  the  above  mentioned  a$sur> 
aDoeof  Bo6ley,that  the  water  from  his  buildings  and  lots  should  not 
be  stopped  unless  it  produced  a  nuisance,  contributed  to  influence  his 
miDd  to  afn^ee  to  the  said  proposal  of  Bosley,  and  to  become  a  party  to 
the  said  deed.  The  bill  also  states  that  the  said  deed  between  the 
said  parties,  did  not  in  law  pass  as  a  grant  from  Myers«  since  the  inte- 
rest (as  an  incorporeal  hereditament  or  however  else,)  of  Myers  in 
the  said  alley,  below  or  to  the  north  of  his  lot,  was  appendant  to  his 
interest  in  the  lot  itself,  and  without  a  transfer  of  the  lot  to  which  it 
vas  annexed,  could  only  pass  to  the  owners  of  the  soil  of  the  said 
aDey.  the  representatives  of  Elizabeth  Lawson,  by  a  release  or  sur- 
render; and  that  if  considei'ed  as  a  contract  merely,  neither  Bosley 
nor  8.  &  W.  Famandis  can  derive  any  right  to  it  at  law,  other  thun 
aright  of  action  against  Myers,  (if  ever  that  could  be  maintained,) 
and  in  equity  no  right  of  any  sort,  esi>ecially  a  right  to  lay  rubbish 
and  obstructions  upon  the  said  alley  in  which  they  could  have  noth- 
ing more  than  an  easement.  The  bill  further  states,  that  in  the 
year  1816  the  complainant  bought  the  said  house  and  lot  from  Myers 
for  a  very  large  sum  of  money,  and  on  the  7th  of  November,  in  the 
said  year,  received  from  him  conve^'ance  thei*eof  in  fee,  with  the 
appurtenances,  which  conveyance  was  duly  acknowledged  and  re- 
<^ed.  That  when  he  so  bought  the  said  house  and  lot,  he  was  told 
by  %ers,  that  the  water  could  not  be  stopped  fit>m  flowing  through 
the  said  alley,  by  Bosley  or  S.  &  W.  Famandis,  unless  it  should 
become  a  nuisance,  and  he  received  the  said  house  and  lot  upon 
that  confidence,  which  he  •  found  to  be  encouraged  by  the  m^^^ 
^t, that  during  the  whole  occupation  of  Myers,  which  he  ^'^ 
thinks  continued  until  some  time  in  the  year  1817,  the  water  was 
never  prevented  from  flowing  from  the  said  house  and  lot  through 
the  said  alley.  That  for  some  time  after  his  said  purchase  of  the 
said  house  and  lot,  (of  which  he  took  immediate  possession,  and  in 
which  he  has  ever  since  resided  with  his  family,)  he  never  heard  an 
idea  intimated  by  Bosley,  or  any  other  person,  that  the  flowing  of 
the  said  water  could  be  stopped;  but  that  in  or  about  the  spring  of 
tke  year  1821,  Bosley  mentioned  to  the  complainant  that  he  had  a 
"ght  to  the  said  alley  by  a  contriict  with  Myers,  or  something  to 
that  effect,  to  which  the  complainant  replied,  that,  at  any  rate,  he 
^dW  not  obstruct  or  prevent  the  flowing  of  the  water  through  it 
from  the  t^mplainant's  lot,  if  it  did  not  become  a  nuisance,  or  to 
that  effect;  and  Bosley  did  not  then  press  the  subject  any  further, 
*^d  did  not  afterwards  do  so  until  very  lately,  when  he  be^iui  to 
^ist  upon  his  right  wholly  to  prevent  the  flowing  of  the  said  water 
^H  the  said  alley ;  and,  upon  the  complainant's  refusing  to  acknow- 
"^ge  such  right,  he  proceeded,  in  violation  of  his  aforesaid  assurance 
^ Myers,  upon  which  the  complainant,  as  well  as  Myers,  had  relied, 
*i»d  without  any  color  of  law  or  justice,  to  erect  obstructions  across 
^be  Raid  alley,  in  contact  with   the  wall  of  the  complainant's  said 
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house,  where  the  water  issue»  iuto  the  aaid  alley,  which  the  com- 
plaiDiiut  caused  to  be  peaceably  removed ;  but  Itosiey,  within  a  few 
d:tyK  past,  to  wit,  nil  the,  &c.  still  pemstiDg  iu  his  determiuation 
wholly  tn  prevent  the  flowing  of  the  water  from  the  complainant's 
niiid  house  and  lot,  through  the  said  alley,  hath  made  smother  ob- 
struction to  the  same,  coveriug  the  head  of  the  said  alley,  in  its 
entire  breadth,  with  stones,  and  saud.  and  rubbish,  strewed  in  and 
extended  iu  length  down  the  Raid  alley  of  about  twentyor  thirty  feet, 
and  in  thickness  or  height  about  two  feet,  against  and  t4)ucliiug  the 
said  wall  of  tbe  complainant's  bouse,  iiud  having  do  other  object,  and 
answering  no  other  piii-pone,  but  to  produce  the  said  ol>structiou,  and 
being  of  no,  or  inconsiderable  value  in  themselves,  and  of  as  much 
value  in  themselves,  if  removed  from  their  present  (lositiou.  as  there: 
which  obstruction  Eiosley  caused  to  be  made  by  a  great  number  of 
I  'W  *  sailors,  and  others,  who,  with  Bosley,  appeared  resolved  to 
■*  •  '  accomplish  their  said  work  Ibnably  if  any  attempt  sbonld  b<' 
made  to  interfere  with  them;  and  all  this  has  been  done  by  Bosley. 
without  auy  authority  from  8.  &  W.  Faniandis,  or  James  Bwcof, 
wbu  purchased  from  them,  and  now  resides  in  a  hou.se  built  on  tbe 
albresaid  lot  of  S.  &  W.  Farnandis,  or  from  auy  other  person,  lie, 
liosley,  claiming  to  himself  a  right  to  use  the  said  part  of  tbe  said 
alley  (at  the  back  of  his  bouse  and  lot,  number  two,  hereinbefore 
mentioned,)  as  if'be  had  full  property  in  the  soil  thereof,  and  not  a 
ineie  right  of  passage  over  it,  and  of  use  to  it  as  an  alley,  or  as  if 
he  only  had  that  right  of  passage  and  use,  or  in  the  assertion  of  sack 
a  right,  could  do  an  act,  which,  as  far  as  it  goes,  destn)ys  all  passage, 
aud  amounts,  as  tbe  complainant  is  advised,  to  a  trespass  upon  tbe 
owriert!  of  the  soil  of  tbe  alley,  and  an  usurpation  upon  the  otber 
claimants  of  the  same  right  iu  the  same  alley.  The  bill  further  states. 
tliat  the  flowing  of  tbe  waters  from  tbe  complainant's  building  and 
lot  has  been  so  far  from  producing  any  nuisance  in  the  said  alley, 
tliat  it  has  produced  no  material  inconvenience  to  any  i>erson;  tbiit 
tlie  water  has  lately  flowed,  as  it  did  for  years  before,  consisting 
almost  wholly  of  rain  water,  and  free  from  im[>urities  in  a  far  greaier 
degree  than  is  usual  in  such  cases.  That,  inde[>endently  of  tbe 
water  which  ha^  flowed  from  the  complainant's  said  house  and  lot. 
uutd  interrupted  as  aforesaid,  the  water  from  the  house  and  lot  of 
Bofiley,  and  from  the  other  lots  upon  the  said  alley,  has  always  flowed, 
nnd  still  does  flow,  through  the  same,  to  all  which  the  addition  of  tbe 
water  from  the  complainant's  lot,  could  be  of  no  great  itiiportance,  or 
uiakc  a  nuisance  where  there  was  none  before,  and  that  even  before 
the  said  lots  were  sold,  and  built  upon,  the  ground  of  the  said  alley. 
and  the  contiguous  ground  was,  as  tbe  complainant  believes,  the 
conduit  of  the  water  from  his  lot  to  tbe  Falls.  That  tbe  obstruction 
of  the  course  of  the  said  water,  by  Bosley,  is,  and  will  continue  to  be. 
a  serious  mischief  to  the  complainant,  who  has  uo  other  outlet  for 
I  he  said  water,  and  has  already  been  compelled,  by  the  said  obstrne- 
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tion,  to  sink  wells  in  the  yard  to  receive  the  rain  water,  which  other- 
wise would  flow  into  his  cellars,  and  be  greatly  injurious  to  his  prop- 
erty, and  the  health  *  of  his  family,  and  from  these  wells,  it  ^.^^^ 
would  be  necessarj^,  if  much  water  should  a<jcumulate  in  them,  ^  ■  ^ 
to  convey  it  by  buckets,  or  some  such  inconvenient  mode,  into  the 
street,  and  through  his  house ;  and  if  the  accumulation  should  be 
rapid,  even  that  would  be  inefl'ectual.  Thnt  before  the  making  of 
the  last  mentioned  obstruction,  he  had  oliered  to  Bosley  to  refer  the 
dispute,  which  his  former  attempt  to  prevent  the  flowing  of  the 
water  from  the  complainants  house  and  lot  through  the  said  alley 
had  produced  between  them,  to  the  decision  of  any  three  intelligent 
persons,  either  lawyers,  or  others,  and  the  comphunant  was  induced 
to  suppose  that  this  overture  would  be  accepted;  but  it  soon  ap- 
peared that  Bosley  was  bent  upon  asserting  his  fancied  right,  and 
would  listen  to  no  proposals  having  friendly  adjustment  for  their  ob- 
ject. That  the  complainant  endeavored,  at  the  time  of  the  making 
of  the  said  last  mentioned  obstruction,  to  prevail  upon  Bosley  to  de- 
sist therefrom,  and  well  hoped  that  he  would  have  done  so.  But 
that  he  persists  in  his  determination  to  obstruct  the  flowing  of  the 
said  water  as  aforesaid,  and  threatens  to  continue  to  do  so,  although 
be  has  no  right  whatever  to  lay  accumulations  of  stones,  and  gravel, 
and  sand,  apon  the  surface  of  the  said  alley,  or  other  rubbish,  in 
which  he  has  not  any  property  whatever,  nor  even  a  right  of  way 
bat  by  an  indulgent  interpretation  of  his  title  papers,  if  indeed  he 
has  any  such  right,  which  the  complainant  does  not  admit.  Prayer, 
that  Bosley,  S.  and  W.  Farnandis,  and  Biscoe,  may  true  and  perfect 
answers  make  to  the  several  matters  and  things  in  this  bill  of  com- 
plaint contained,  and  that  Bosley,  his  agents  and  servants,  may  be 
enjoined  t-o  remove  the  said  obstruction,  or  suffer  the  complainant  to 
cause  it  to  be  removed,  and  to  forbear  any  attempt  to  renew  the 
same,  or  to  make  any  other  obstruction  to  the  flowing  of  the  said 
water  as  aforesaid,  until  the  further  order  of  this  Court ;  and  that 
the  complainant  may,  by  the  decree  of  this  Court,  be  quieted  in  the 
enjoyment  of  the  said  alley,  as  alienee  and  assignee  of  Myers,  and 
owner  of  the  house  and  lot,  to  which  the  use  and  privilege  thereof 
are  appendant,  and  his  title  thereto  maintained ;  and  that  he  may 
have  such  other  and  further  relief,  as  the  nature  of  his  case,  and 
equity  and  good  conscience  require. 

•  Exhibit  A.    Is  a  plot  by  which  Mrs.  Lawson  sold  the    .  ^^ 
property:  479 


J 
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!                                           J.  Wilson's. 

J.  Ciirrere'a. 

/  No.  1.    J.  M'Kim'B.                               So.  13. 

No.  2.    Bosley's. 

s 

1 
1 

No.  14.     Boaley'B. 

10  Feet  Alley. 

No.  3.    Bosley's. 

No.  15.    Bosley's. 

No.  4.    Bosley's. 

Conveyed  to  B.  by  W.  &  S.F 

No.  5.  3.  &  W.  FainaDdis. 

Exhibits  B,  C,  D.  The  depositions  of  witnesses  as  to  the  manner 
and  terms  of  sale  to  Myers. 

Exhibit  E.  The  deed  I'l-om  E.  Lawson  to  Myers,  dated  the  16th  of 
December,  1811,  conveying  to  him  and  his  heirs,  "  all  that  piece  or 
parcel  ol'  ground  situate  in  the  Oity  of  Baltimore,  beginning  on  the 
west  side  of  Holliday  street,  at  the  distance  of  319  feet  nortberly 
from  the  intei-section  of  the  N.  W,  corner  of  East  and  Holtiday 
streets,  thence  running  easterly,  parallel  with  East  street,  and  bind- 
ing on  the  north  end  of  HoUiday  street,  35  feet  to  Back  street  or 
Holliday  street  united,  thence  N.  binding  un  Back  street  or  Holliday 
street  united,  31  feet  to  lot  No.  2,  purchased  by  Mr.  James  Bwley, 
thence  W.  parallel  with  East  street,  and  binding  on  lot  No.  2,  nin- 
uing  187  feet  to  North  street,  thence  3.  binding  on  North  street  31 
I'eet^  thence  E.  with  a  straight  line  to  the  beginning,  with  the  priri- 
lege  of  an  outlet  through  a  ten  feet  alley  at  the  back  of  lot  No.  2.'" 

Exhibit  F.  The  deed  between  Bosley,  S.  &  W.  Famaodis  and 
Myers,  dated  the  Ist  of  July,  1815,  reciting  the  deed  from  Mrs.  Law- 
son  to  Myers ;  her  deed  to  Bosley,  and  her  dee4l  to  S.  &  W.  Farnao- 
dis,  and  the  deed  from  S.  &  W.  Famandi.'^  to  Bosley,  for  part  of  the 
lot  conveyed  to  them  by  Mrs.  Lawson  ;  also  referring  to  a  plot  eibib- 
ited  at  the  sale  of  the  lot«  by  Mrs.  Lawson,  delineating  the  two  laiies 
or  alleys  ench  of  the  width  ■  of  ten  feet,  the  one  of  them  ei- 
■*""  tending  nearly  N.  and  8,  parallel  with  Holliday  and  Nortb 
streets,  and  at  the  distance  of  100  feet  eanterly  from  the  latter,  pwas- 
ing  through  the  whole  extent  of  Mr.  Lawson's  ground,  to  wit-,  from 
the  northermost  line  of  the  ground  conveyed  to  S.  &  W.  Farnaiidis. 
to  the  southern  extremity  or  limits  of,  and  passing  throngfa  tbe 
ground  conveyed  to  Myers ;  and  the  other  one  of  the  said  alleys  ex- 
tending from  North  street  at  right  angles,  easterly,  and  between  tb^ 


BOSLEY  V8.  M'KIM.— 7  H.  &  J.  351 

two  parcels  of  ground  fronting  on  the  E.  side  of  North  street,  con- 
reyed  to  Bosley,  to  intersect  the  alley  running  parallel  with  HoUida  j 
and  North  streets,  which  said  lanes  or  alleys  were,  at  the  time  of  the 
8aid  sale,  declared  to  be  for  the  use  and  benefit  of  the  purchasers  of 
the  groQDd,  then  offered  for  sale,  and  the  remaining  ground  of  Mrs, 
Lawson.  Also  reciting,  that  Myers  had  improved  and  built  upon 
that  portion  of  the  alley  extending  from  N.  to  S.  to  wit,  the  S.  end 
of  said  alley,  and  which  is  comprised  in  the  description  set  forth  in 
tbedeed  to  him ;  ^*and  in  consideration  of  his  agreeing  to  relinquish 
all  right  to  the  use  of  the  residue  of  that  alley,  and  the  whole  of  the 
alley  ranning  from  North  street  as  aforesaid,  they  the  said  Bosley 
and  Samuel  and  Walter  Farnandis,  have  severally  and  respectively 
agreed  to  release  to  the  said  Myers,  all  their  right  and  title  to  that 
portioD  of  the  said  alley  so  as  aforesaid  improved  and  built  upon  by 
him."  The  said  Bosley  and  S.  &  W.  Farnandis  did  thereby,  in  con- 
sideration of  the  premises,  and  in  consideration  of  one  dollar  a  piece 
to  them  paid  by  Myers,  bargaiu,  sell,  surrender,  and  forever  release, 
to  Myers,  his  heirs  and  assigns,  ^^  all  the  right,  title,  interest  and 
claim  whatever,  of  the  said  Bosley  and  S.  &  W.  Farnandis,  of,  in  and 
onto,  all  that  portion  of  the  aforementioned  alley,  comprised  within 
the  limits  of  the  conveyance  to  the  said  Myers,  and  which  hath  been 
so  as  aforesaid  improved  and  built  upon  by  him ;  to  have  and  to 
bold,''  &c.  And  the  said  Myers  did  thereby,  in  consideration  of  the 
premises,  and  of  one  dollar,  &c.  bargain,  sell,  surrender,  and  forever 
release,  unto  the  said  Bosley  and  S.  &  W.  Farnandis,  their  heirs  and 
assigns,  '^  all  the  right,  title,  claim  and  interest  whatsoever,  of  the 
said  Myers  of,  in  and  unto,  the  two  several  alleys  before  mentioned, 
and  the  use  of  them  respectively,  except  that  portion  of  •  the  ^  ^, 
one  of  them  so  as  aforesaid  improved  and  built  upon  by  him.  ^®* 
To  have  and  to  hold,"  &c.  The  injunction  prayed  by  the  bill  was 
granted  accordingly. 

The  answer  of  the  api)ellant,  (one  of  the  defendants  below,)  denies 
the  plot  exhibited  by  the  appellee  to  be  correct,  as  the  alley  does 
not  ma  in  it  through  the  whole  length  of  the  ranges  of  lots.  He  denies 
the  understanding,  that  Myers  should  take  in  the  alle^'  in  his  ground, 
He  refers  to  the  depositions  of  Young  and  Myers,  accompanying  his 
answer,  to  show  that  there  was  no  such  understanding.  He  asserts 
that  the  lots  of  Myers  sold  at  a  higher  price  than  others,  not  on 
account  of  taking  in  the  alley,  but  because  of  their  larger  front  on 
Uolliday  street,  and  being  higher  and  better  ground  for  building — 
some  of  the  other  lots  requiring  piling  in  order  to  build.  He  be- 
lieves tlitj  alley  between  Myers'  lots  would  prove  a  convenience  in 
varioos  ways.  He  avers  that  the  conveyance  to  Myers,  including 
the  alley,  was  a  fraud  on  the  purchasers  of  the  other  lots;  and  he 
refers  to  Mrs.  Lawson's  bond  of  conveyance  to  Myers,  given  before 
her  deed  to  him,  in  which  the  part  of  the  alley  is  not  agreed  to  be 
conveyed.    He  insists  on  his  right  of  way  by  Mrs.  Lawson's  deeds 


352  BOSLEY  vs.  M'KIM.— 7  H.  &  J. 

to  him.  He  denies  tbat  he  suflered  Myers  to  baild  across  the  alley, 
except  on  condition  of  his  leaving  an  opening  underneath  that  might 
be  closed  with  gates.  That  Myers  built  over  the  alley,  and  the  dis- 
charge from  his  lots  became  offensive ;  that  Myers  then  showed  for 
the  first  time,  to  the  appellant,  Mrs.  Lawsou's  deed,  which  surprised 
him ;  that  Myers  then,  without  being  alarmed  or  threatened  b^'  the 
appellant,  made  the  exchange  of  his  right  of  way  for  the  secure 
right  of  building  over  the  alley.  He  denies  that  he  agreed  to  let 
the  water  run  from  Myers'  property  through  the  alley,  longer  than 
the  time  necessary  for  Myers  to  raise  the  yard  of  his  house,  so  as  to 
let  it  off  into  Holliday  street ;  and  provided  too,  that  it  did  not  be- 
come a  nuisance,  in  which  event  it  was  to  be  shut  up  at  the  appellant's 
discretion.  That  the  appellee  has  a  better  outlet  for  the  water 
through  Belvidere  street,  and  that  the  appellee  admitted  that  fact 
before  filing  the  bill.  That  the  filth,  &c.  in  the  alley  from  the 
appellee's  house,  became  offensive  to  the  appellant's  tenants.  That 
^fi*>  they  complained,  and  after  sending  •  letters  to  the  appellee, 
^"^  &c.  the  appellant  attempted  to  stop  his  use  of  the  alley. 
That  the  water,  &c.  was  not  discharged  in  the  appellee's  time  as  it 
was  while  Myers  was  owner.  That  Myers  had  it  to  flow  through  a 
gate,  by  which  means  the  outlet,  &c.  could  be  cleaned ;  but  it  was 
not  so  with  the  appellee's  airangements.  That  in  the  fall  of  1821 
the  appellee  built  up  the  width  of  the  alley,  and  had  no  outlet,  ex- 
cept through  a  hole  in  the  wall,  and  requested  the  appellant  to  per- 
mit the  water  to  run  down  the  alley  until  he  could  lay  pipe  to  carry 
it  into  Holliday  street.  That  when  the  appellee's  work  was  done, 
the  ap[)e]lant  requested  him  to  stop  the  hole;  but  he  would  not. — 
thence  the  obstructions  by  the  appellant,  &c.  He  avers  that  the 
flowing  of  the  water,  &c.  from  the  appellee's  property,  was  a  great 
nuisance. 

Among  the  several  exhibits  of  the  appellant,  accompanying  his 
answer,  is  the  deed  from  Myers  to  the  appellee,  dated  the  7th  of 
November,  1816,  reciting  the  deed  from  Mrs.  Lawson  to  Myers;  and 
in  consideration  of  $18,000,  Myers  conveyed  toM'Kim,  (the  appellee,) 
and  his  heirs,  all  that  piece  or  parcel  of  ground  which  wiis  conveyed 
by  Mrs.  Lawson  to  Myers,  by  the  said  recited  deed;  "subject,  how- 
ever, to  a  contract  l>etween  James  Bosley,  and  Samuel  and  Walter 
Farnandis,  and  the  said  Myers,  dated  the  1st  of  July,  1815.  To 
have  and  to  hold,"  &c.  "subject  as  aforesaid  to  the  contract  respect- 
ing said  alley  or  outlet,"  &c. 

The  answer  of  James  Biscoe,  (oue  other  of  the  defendants,)  a  pur- 
chaser from  S.  and  W.  Farnandis,  is  not  material,  he  having  no 
knowledge  of  the  facts. 

The  answer  of  S.  and  W.  Farnandis,  (other  defendants.)  They 
deny  the  correctness  of  the  plot  exhibited  by  the  appellee.  They 
asseii)  that  the  alley  in  the  true  plan  run  through  the  whole  prop- 
erty.   They  deny  that  there  was  any  understanding  as  to  taking  in 
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the  alley.  They  state,  as  Bosley  does,  why  Myers'  lots  sold  highest. 
They  deny  that  the  deed  with  Myers  as  to  the  alley,  &c.  was  ob- 
tained by  threats,  &c.  but  that  it  was  execated  by  him  deliberately, 
and  full  knowledge.    They  deny  the  i)eDcil  marks  on  the  plot,  &c. 

The  motion  to  dissolve  the  injunction  was  overruled  by  the  County 
Court,  and  the  injunction  continued.  Testimony  was  *  taken 
uader  an  agreement  of  the  parties ;  and  a  pro  forma  decree  ^^•' 
{KLssed  by  the  County  Court  making  the  injunction  perpetual.  From 
that  decree  Bosley,  one  of  the  defendants  below,  appealed  to  this 
Court. 

The  c^use  was  argued  at  December  Term,  1825,  before  Buchanan, 
C.  J.,  Eaele,  Stephen,  Archer,  and  J3orsey,  JJ. 

Spe€d^  for  the  appellant,  contended,  1.  That  the  deed  between 
Bosley  aud  Farnandis  and  M^ers,  by  whicrh  Myers  renounced  his 
ri^ht  to  the  alley,  binds  M'Kim,  and  bars  his  claim  to  the  use  of  the 
alley.  2.  That  the  said  deed  was  fairly  obtained  from  Myers,  and 
for  an  adequate  consideration.  3.  That  M'Kim  cannot  impeach  the 
said  deed  for  fraud  or  want  of  consideration.  4.  That  the  Court 
has  no  jurisdiction  in  this  case. 

A  compromise  of  a  doubtful  right,  where  no  advantage  is  taken, 
« a  valid  consideration.  1  Foic.  on  ConU  363;  Cory  vs.  Cori/y  1  Ves. 
19;  Cann  vs.  Canw,  1 1\  Wmn.  724;  Stapilton  vs.  Stapilton,  1  Atk.  10; 
Taylour  vs.  Jiochford,  2  Ven.  284;  Gibhom  vs.  Caimtj  4  Ves,  849; 
Pullen  vs.  Ready^  2  Atk.  592.  A  right  of  way  appendant,  raised  by 
operation  of  law,  may  be  granted;  though  if  raised  by  deed  it  can- 
not. 2  Bile.  Com,  35.  The  covenants  in  the  deed  of  compromise 
are  sufficient  to  bind  Myers,  and  Jill  claiming  under  him,  and  among 
others,  purchiisera  for  valuable  consideration  with  notice,  and  M'Kim 
had  notice.  Finch  vs.  Earl  of  Winchelsea,  1  F,  Wms,  282 ;  Freemoult 
vs.  DedirCj  lb.  429.  Equity  will  prevent  a  breach  of  a  covenant.  .  1 
Madd  Chan.  159, 162;  1  Fonbl.  345,  346.  The  privy  cannot  deny 
the  force  of  the  covenant.  Taylor  vs.  Stlbbartj  2  Ves.  Jr.  437.  A 
grant  will  l)e  construed  a  covenant.  Curtis  vs.  Ferry,  6  Ves.  745. 
Tbe  deed  operated  as  an  agi-eement  in  the  recitals.  The  agreement 
is  evidenced  by  the  deed,  and  binds  the  parties.  1  Fow.  on  Cont. 
313/0  316;  Cannell  vh.  Buckle,  2  P.  Wms.  243.  The  deed  operates 
as  an  esto|)pel  on  the  privies  of  Myers,  both  as  respects  its  validity  and 
its  effect.  X/«.  «.  58;  Co.  Litt.  352;  Rawlin's  CaM,  4  Coke,  53,56; 
Terrer^H  Case,  (5  Coke,  7 ;  Blake^s  Case,  i6.  44 ;  Winchester's  Ca.se,  3  Coke, 
3.  The  Court  has  no  jurisdiction  of  the  case — a  bill  will  not  lie  in  a  case 
like  this.  1  Madd.  Chan.  171,  172;  1  Harr.  Chan.  124,  125;  Ijyrd 
Tenham  vs.  Herbert,  2  Atk.  483 ;  Witchurck  vs.  Hilde,  lb,  3^1;  Cowpey 
V8.  Clerk,  3  P.  Wms.  156 ;    Weller  vs.  Smeaton,  1  Bro.   Ch.  Rep.  573 

Mayer,  on  the  same  side,  cited  Sugd.  22,  23 ;  Foicell  vs.  Edmunds^ 
VI  East,  6;  1  Foicon  Con,  432;  Co,  Litt.  120;  Bro.  Ab.  tit.  Oram, 
pU30;  .2  Roll.  Ab.  46;  Anon.  3  Salk,  40;  OodleyvH.  Frith,  Yelv.  169; 
23  7  H.  &  J. 
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Lifordh  CdsCj  11  Co.  47;  Bro  Ab.  tit.  Common,  pi.  27,  28;  Jacobmn  vs. 
Fountain,  2  Johns.  176;  2  Bac.  Ab.  tit.  Covenant,  (B)  65;  Deering  vs. 
Farrinfiton,  1  Mod.  113;  Litt.  s.  446;  Ma^on  vs.  MuncaMer,  9  TV/rea<. 
445 ;  ^rfen  on  Injunc.  223 ;  Co.  Xtf f.  223  b ;  Ri{fden  vs.  ValUer,  2  Te*. 
255;  Thompson  vs.  Attfield,  1  Ferw.  40;  Crossing  vs.  iSudamore,  1 
Fen/.  137;  /S'mi</<  vs.  Pa<^khurst,  3  Atk.  135;  Bagshaw  vs.  Spencer,  2 
lb.  570;  Mosley  vs.  Mosley,  5  Fe».  248;  Pom/ret  vs.  Ricroft,  1  Saund. 
321;  2  i<>>7iW.  46;  1  Ift.  253,  354,  355;  Mestaur  vs.  Gillespie,  11  Fe«. 
625;  Williams  vs.  Mayor,  6  jBT.  it*  J.  529;  i/o//w  vs.  Oarr,  2  Freem.  3; 
i8\  C.  2  il/o<7.  89;  Saltoun  vs.  Houston,  1  ^im/.  4;33;  /Severn  vs.   C'/arii;, 

2  Zeon.  122;  Graves  vs.  TT/itte,  2  Freem.  57;  Fan  Bergen  vs.  Fan 
Bergen,  2  Johns.  Ch.  272',  Gardner  vs.  Newburgh,  lb.  164;  Fan  Bergen 
vs.  Van  Bergen,  3  Johns.  Ch.  282;  Corning  vs.  Loicerre,  G  lb.  439; 
iStonn  vs.  Mann,  4  /ft.  21;  Pillsworth  vs.  Hopton,  6  Fe«.  51;  Darw 
vs.  iy^o.  J  ft.  784;  Hanson  vs.  Gardner,  7  Fe».  308;  Stevens  vs.  J5feit- 
wan,  1  JoAn«.  C^.  318;  Cooper^ s  Pldg.  159;  Birc/t  vs.  Ho/t,  3  A^*.  726. 

i?.  Johnson,  on  the  same  side,  referred  to  Norway  vs.  Boice,  19  1 ««. 
147;  Caister  vs.  Eccles,  1  i(f.  Raym.  683. 

Marriott,  for  the  appellee,  cited  Ardglass  vs.  Muskamp,  1  I'em. 
237;  Englefield  vs.  Englefield,  lb.  443;  Chesterfield  vs.  Jansen,  2  F«r. 
152;  &  C.  1  -A/A;.  354;  ^oftarf  vs.  Ga//ey,  2  -Ifik.  34;  Ha?r«e  vs.  T?  yatt, 

3  J5ro.  C'A.  156 ;  Mason  vs.  Armstrong,  13  Fe«.  25 ;  G'ee  vs.  Spencer, 
18  Fin.  Aft.  370;  l/t*ca«  vs.  Adams,  Ih, ;  Broderick  vs.  Broderick,  1 
P.  TFnw.  239;  Murray  vs.  Palmer,  2  Sch.  d^  Lef.  474;  Evans  vs. 
Lleicellen,  2  Bro.  C.  150;  2  Poir.  on  Con.  200,  196;  Lansdown  vs. 
Lansdown,  Mosely,  364 ;  ^i/n<  vs.  Rousmamir,  8  TF/reat.  214 ;  Lammoi 
vs.  Borcly,  d  H.  d;  J.  500;  IF^oreiroo^Z  vs.  Simpson,  2  Vern.  185;  Wai- 
A;i7w  vs.  Stockelt,  6  H.  dt  J.  435;  Wesley  vs.  Thomas,  /ft.  24;  Jo«e»  vs. 
/S^nftey,  5  H.  dt  J.  372 ;  «/tep.  2'o^io^ .  82,  240 ;  1  TAom.  Co.  Xt7.  234, 
note  D;  /'ii?.  Aft.  </<.  G^ranf,  47,  2?^  38;  -Bro.  Aft.  <i<.  G^ront,  i?/.  130; 
i^^mr«  Ca«e,  1  P/ou?.  381;  14  Ftn.  Aft.  <t<.  Orant,  (F)  45;  2  TAoiw. 
Co.  /4<.  372,  note  R;  /ft.  557,  no/^  K;  11  Ftn.  Aft.  ftt.  Extinguish 
ment,  (C)  449 ;  1  />owat,  196,  199. 

Wirt,  (Attorney-General  of  U.  S.)  on  the  same  side  contended; 
1.  That  the  deed  of  compromise  wa^  void  because  obtained  under 
circumstances  which  render  it  so.  Foirkes  vs.  Joyce,  2  Vern.  129;  1 
Madd.  CA.  263,  264;  Cann  vs.  Catin,  1  P.  Wms.  724;  Lammot  vs. 
Boicly,  6  H.  d  J.  500;  Rook  vs.  O^Brien,  1  Ball  d  Beatty,  357. 

2.  That  the  deed  was  void  at  law,  because  its  operation  was  in  a 
right  of  way  on  a  particular  piece  of  land,  which  right  could  not  be 
the  subject  of  a  conveyance.  2  Thorn.  Co.  Lit.  551,  note  a.  3.  That 
supposing  the  deed  did  convey  the  sul)ject,  Bosley's  remedy  was  not 
to  put  up  a  wall,  but  to  institute  an  action  for  damages.  4.  That 
admitting  the  above  grounds  to  be  against  the  appellee,  still  the 
parol  contract  by  Bosley  that  the  water  might  pass  until  it  should 
become  a  nuisance  is  to  be  respected.    As  to  the  point  of  jurisdic- 
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tion  he  referred  to  the  cases  cited  by  the  other  counsel  for  the 
appellee. 

*  a,  JohnsaUy  in  reply.  1.  Upon  the  question  of  jurisdic-  ^^g^ 
tioD.  Whether  the  Court  had  jurisdiction  to  issue  the  injunc-  ^^-^ 
tioD^  is  not  the  question ;  but  whether  an  issue  ought  not  to  have 
been  sent  to  a  Court  of  law  to  be  tried;  and  whether  a  perpetual 
iDJODctioQ  ought  to  have  been  decreed  before  such  an  issue  was 
tried  at  law  T 

[Buchanan,  C.  J.  This  Court  think  the  Court  below  were  not 
precladed  from  going  on  to  perpetuate  the  injunction,  or  to  dissolve 
it,  without  sending  an  issue  to  a  Court  of  law.] 

This  being  the  opinion  of  the  Court,  the  next  question  is,  whether 
the  iDjuDctiou  ought  to  have  been  perpetuat«l,  under  the  circum- 
stances of  this  case,  admitting  that  there  wa«  no  necessity  to  send 
an  issue  to  be  tried  at  law  ?  The  fraud  charged  in  the  bill  gave 
jonsdiction;  but  though  it  is  stated  that  the  deed  of  1815  was 
obtained  by  fraud,  yet  the  Court  were  not  asked  by  the  bill  to  set 
aside  that  deed.  So  far  as  that  deed  conferred  rights  on  M'Eim, 
he  had  no  objection  to  its  standing  as  valid.  The  nuisance  charged 
too,  was  stated^to  be  of  an  irreparable  injury.  The  answer  denies 
that  the  nuisance  is  irreparable.  There  is  no  proof  that  it  is  of  that 
character.  It  is  in  proof  that  pipes  laid  in  the  cellar  conduct  the 
water  from  the  kitchen,  (which  is  on  a  level  with  the  yard,)  into 
Holliday  street.  If  that  is  the  case  why  cannot  the  rain  be  con- 
tacted tbe  same?  All  the  equity  in  the  bill  is  denied  in  the  answer, 
and  so  is  the  irreparable  injury,  and  there  is  no  proof  contradicting, 
in  these  particulars,  the  answer.  That  being  the  case,  what  are  the 
anthorities  on  the  subject.  Van  Bergen  vs.  Van  Bergen^  3  Johns.  Ch, 
&p.  283.  The  right  interfered  with  must  be  a  long  previous  right — 
not  a  permission.  It  must  be  a  strong  case  of  pressing  necessity,  or 
established  at  law,  to  induce  equity  to  interfere  by  injunction. 
Bmcn'g  CasCy  2  Vetf.  414.  The  right  must  be  first  established  by  a 
triiil  at  law.  Storm  vs.  Mann^  4  Johns.  Ch.  Rep.  21.  Where  the 
title  is  disputed,  an  injunction  will  not  be  granted  to  stay  waste. 
Gardner  vs.  Village  of  Newburchy2  Johns.  Ch.  Rep.  165;  Attorney- 
Oeneral  •  vs.  Utica  Insurance  Company ^  Ibid,  379;  Reid  vs.  ^q«^ 
^Jford,  6  Johns.  Ch.  Rep.  19;  Norway  vs.  Rowe,  19  Ves.  147.  ^^^ 
There  can  be  no  injunction  for  waste  where  the  title  is  disputed  by 
the  answer.  Eden  on  Injn.  168.  Another  ground,  stated  in  the  bill, 
for  the  exercise  of  this  summary  iK)wer  by  the  Court,  is  that  it  will 
prevent  the  multiplicity  of  suits.  Cooperh  Plead.  169,  and  the  cases 
there  cited.  These  cases  show,  that  a  perpetual  injunction  ought  not 
to  have  been  decreed. 

3.  It  is  said  aright  of  way  appendant  cannot  be  conveyed  in  gross. 
This  is  not  denied.  Here  it  has  not  been  done.  Tbe  conveyance 
bere  is  not  to  a  stranger.    The  use  of  the  alley  was  given  to  all  the 
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holders  ul'  lots  on  the  alley.  Boaley  does  nut  hold  a  riftbt  of  way 
gross,  io  the  alley,  uodcr  the  deed  fmin  Myers  in  1815.  Whe 
persons  have  a  right  of  way  joiutly,  there  is  uo  authority  to  sho 
thiit  one  of  them  cannot  transfer  his  right  to  the  others.  Sncli 
transfer  is  only  au  enlargement  of  the  right  of  way  in  the  rest.  Bi 
it  is  not  ii  right  of  way  strictly  speaking,  it  is  an  ejisement.  QodU 
vs.  Frith,  Yelr.  159;  Anon.  3  Satk.  40.  Tlic  dei'd  is  a  covenant  m 
to  use  the  way.  HoUin  v».  Carr,  2  FrerttKni,  H.  saiicliiiiied  by  .S'.  ' 
2  Mod.  Sd;  ISultoun  vs.  homton,  1  Bigham,  4;'.:t,  (8  .Seiy.  d-  Loirb.  368 
The  I'arinh  of  Caviter  vs.  The  I'arish  of  EvvU-h.  1  /,'/.  Knym.  GSi 
Jacobson  vs.  FountaiH,  U  Johns.  Rep.  170,  }irr  Thouijisoii,  J. 

Taney,  also  in  reply.  1.  The  agreement  ul  Myers  1815  eitiugnisbe 
all  right  whicti  Myers  had.  But  it  is  said  it  \v;i.soht;iiiiei)  liy  rminl.ai] 
(vithout  consideration ;  and  that  indepemlcnl  ul'  tlif;igii-n(R'iil  ilsei 
thera  is  evidence  of  the  fraud.  Can  parol  oviili-nct' i{)iitr;idiit  iL 
plot  by  which  the  propeily  was  soldi  The  i^liilutioQ  of  the  plot* 
the  sale  makes  the  jilot  us  binding  on  the  parties  as  would  l>e  writle 
terms  of  side,  and  they  cannot  go  out  of  the  plot  to  prove  that  lb 
iota  were  uot  sold  aircordiug  to  the  plot.  iSw'/rf.  22,  2."i.  Here  M'Kii 
claims  a  contract  of  sale  •  of  the  alley,  and  a  specific  execiitio 
'two  oiit.  It  is  said  thei'e  was  a  [lencil -mark  made  on  the  plot  a 
the  sale,  connecting  lots  1  and  13,  so  as  to  uuike  them  one  lot.  Th 
great  bulk  of  the  evidence  is  that  there  \v;is  no  ^nch  mark.  Myt^n 
own  testimony  is  that  it  was  not  there,  snid  he  purchased  witliua 
bearing  that  the  two  lots  were  to  be  conmrlcd  so  as  to  take  in  III 
alley.  If  Myers  acquired  no  right  at  thi:  sale,  then  there  wili  d 
fraud  in  Bosley  in  stating  to  him  that  lie  hail  no  right  to  build  ove 
the  alley.  Hut  it  is  said  Myers  obtained  the  riglit  under  a  verba 
ctmtract  with  Eosley.  That  contract  was  hut  a  license  to  build  ove 
the  alley,  and  on  a  part  of  it,  but  not  on  the  whole,  and  to  leave  ai 
opening  by  a  gate.  A  license  to  occupy  a  jiart  is  not  a  liceti^a 
to  the  whole.  A  license  is  revocable.  M.^ers  actjuirud  a  riglil  )V 
against  Bosley  to  seven  feet  to  the  alley.  I  low  then  did  he  acquire  i 
right  to  the  other  parti  The  remaining  p^irl  to  the  alley  reinaiiiec 
as  it  did  at  the  sale.  But  as  toFarnatidis  there  was  no  cous<-at 
When  a  party,  with  a  fall  knowledge  o(  liis  rights,  makes  a  loo 
tract,  there  can  be  no  fraud  in  a  mau  in  lontracliug  with  him 
There  being  a  nuisance  caused  by  Myeis,  liusley  bad  a  right  pe^ice 
ably  to  prevent  it.  1  2'hoviaii'  Coke  Lilt.  '&JH.  As  to  recitals  heinj 
agreement — 1  I'ow.on  Co«f. 2ifO, 238, cites  (JrearesvB.  Whitc,2  Jncm. 
57.  Chancery  would  enforce  the  agreement.  It  is  like  the  ease  oi 
2'he  Parish  of  fainter  vs.  The  I'arijih  of  Ecclen,  1  Lrf.  ifaym.l)$3,  wbicli 
was  at  law.  JCden  on  Inju.  22'3 ;  Taylor  vn.  •Slibbert,2  Ven.  Jr.  i'.il- 
M'Kim  comes  here  as  a  mere  volunteer — Will  equity  grant  liim 
what  be  asks!  Parol  evidence  cannot  be  olt'ered  to  contrailiit  n 
written  instniment,  unless  fraud,  mistake  or  sui-prise,  is  allpgrtl. 
Wesley  va.  Thomas,  6  H.  d-  J.  24.    The  dei  d  tVoiii  Mytji-s  to  M'Kim 
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docs  except  the  right  to  the  alley.  Upon  the,  true  exposilion  of  that 
deed,  it  does  except  the  right  of  the  alley  or  outlet.  The  iutention 
of  the  parties  is  to  be  regarded.  It  cannot  be  subject  to  the  agree- 
ment, tmless  controlled  by  it ;  and  it  admits  the  agreement.  It  is  a 
covenant  on  the  part  of  M'Kim,  barring  him  in  a  Court  of  equity,  and 
binding  him  to  fulfil  the  agreement.  Curia  adv.  vult 

•  Stephen,  J.  at  this  term  delivered  the  opinion  of  the  Court,    m^^ 
Elizabeth  Lawson,  being  seized  in  fee  simple  of  a  parcel  of  *^" 
gwand  lying  in  the  City  of  Baltimore,  caused  the  same  to  be  divided 
into  lots,  and  alleys  for  the  benefit  thereof,  and  a  plot  of  the  whole  to 
be  made,  with  a  view  to  expose  the  same  to  sale,  and  on  or  about  the 
first  of  December,  1809,  caused  the  said  lots,  or  some  of  them,  to  be 
set  up  to  public  auction.    At  said  sale  Jacob  Myers  became  the 
porchaser  of  the  lots  designated  on  said  plot  by  the  numbers  one 
and  thirteen.    The  bill  charges  that  the  said  Myers  purchased  the 
said  lots,  with  an  understanding  that  the  portion  of  the  north  and 
sooth  ten  feet  alley,  intervening  between  the  said  two  lots,  should 
be  included  in  his  purchase,  and  that  he  should  have  tiie  same  right 
and  title  to  that  as  to  the  lots  themselves.    The  bill  further  states, 
that  at  the  said  sale  a  certain  James  Bosley  became  the  i)urchaser  of 
lots  number  two  and  number  fifteen;  that  a  certain  John  Small  be- 
came the  purchaser  of  lot-s  number  three,  four  and  fourteen ;  and 
that  Samuel  and  Walter  Farnandis  became  the  purchasers  in  com- 
mon of  the  lot  number  five ;  all  of  which  last  mentioned  lots  bounded 
on  the  north  and  south  ten  feet  alley.    The  bill  further  charges  that 
the  said  alley  was  designated  for  the  accommodation  of  the  pur- 
chasers of  the  lots  bounded  thereon,  as  a  wa^^  or  passage,  and  as  an 
outlet  for  rain  water,  ai^d  other  similar  purposes,  through  the  ground 
of  the  said  Elizabetli  Lawson  down  to  Jones'  Falls.    In  the  spring 
of  1810,  Jacob  Myers,  under  an  impression  that  he  had  purchased 
•  the  intervening  alley ,•  as  well  as  the  adjacent  lots,  began  to  ^^^ 
build  on  the  lots  purchased  by  him,  and  erected  his  buildings  ^^^ 
upon  a  part  of  the  alley.    After  the  completion  of  the  buildings 
aforesaid,  he  resided  several  years  in  the  same,  until  about  the  year 
1815,  when  Bosley  began  to  question  the  right  of  Myers  so  to  cover 
with  his  buildings  the  said  part  of  the  said  alley,  and  began  to 
threaten  to  disturb  him  in  the  occupation  thereof;    and  the  bill 
charges  that  he  insisted  that  he  could  make  him  pull  down  and  take 
away  such  portion  of  his  said  buildings,  or  improvements,  as  were 
placed  upon  the  alley,  in  virtue  of  a  right  in  himself,  and  the  said 
Samuel  and  Walter   Farnandis,  to  the  use  of  the  said  part  of  the 
said  alley ;  it  liirther  states  that  Myers,  becoming  alarmed  for  his 
title  to  the  said  part  of  the  said  alley,  and  for  his  buildings  thereon 
erected,  was  induced  to  doubt  his  own  unquestionable  rights,  and 
being  anxious  to  avoid  a  law  suit,  on  the  first  of  July,  in  the  year 
1815,  joined  with  the  said  Bosley,  and  Samuel  and  Walter  Farnandis, 
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in  the  eseciitioD  of  a  deed,  by  which,  in  cOD»ideratii>ii  tlmt  the  sa 
Bosley  and  Faraaudis  transferred  to  him,  Myers,  bis  lieire  iiml  :i»tig] 
all  their  right,  title,  interest  and  claim  of,  in  and  nnCo,  all  th.tt  pt 
(ion  of  the  said  alley  which  had  beeu  built  U[>od  by  him,  be  Mye 
transferred  and  relinquished  to  theni.  their  heirs  ami  assigns,  all  \ 
right  and  title  to  the  use  of  the  alley,  except  the  pair  liiiilt  iii>[)ii  I 
him  as  above  mentioned.  On  the  seventh  of  Novmal'ii-,  in  (he  ye 
181C,  Jacob  Meyers  conveyed  to  John  M'Kim  all  his  ri^'lit  iiiiil  til 
to  the  property,  so  as  aforesaid  piirebased  by  him  »t  tlic  sale  of  EHi 
beth  Lawson,  subject,  however,  expiossly  to  the  contract  so  its  afoi 
said  entered  into  by  tiim  with  the  said  Bosley  ami  1'aruan<tis.  W» 
ing  date  on  the  first  day  of  July,  in  the  yeiir  1815.  Surtii'  t  inn;  alb 
the  purchase  of  M'Kim  from  Myers,  Bosley  obstructed  the  pas«ii( 
of  the  water,  from  M'Kim's  property,  down  the  alley,  relying  for  li 
authority  so  to  do  upon  the  said  deed  of  the  first  of  .litly,  isi.'i:  an 
M'Kim  filed  a  bill  in  Chancery  to  compel  the  removal  of  the  s-ui 
obstrnction,  and  to  be  quieted  in  the  nseaudenjoynicnl  oisaid  alle; 
as  alienee  and  assignee  of  the  said  Myers.  The  inimutiim  funye 
tbr  w:ui  granted.  Bosley,  in  his  answer,  denies  that  ai  th<>  said  saV 
(wbicb  he  states  be  attended  from  first  to  last,)  tbeit-  was  any  nudei 
standing  that  the  ■  purchaser  of  lots  number  oai';ini]  lliirtee 
"*'*'  should  become  entitled  to  the  intervening  a]h-\ .  lie-  ;ilsi)  ai 
mits  that  he  permitted  Myere  to  build  on  a  part  vl  thi*  saiil  ^tile; 
upon  certain  terms ;  but  denies  that  he  ever  iutendi-d  to  ri-liiii]nish 
or  ever  did  relinquish,  his  right  or  title  to  the  said  iutervcuinj:  i»i 
tion  of  said  alley,  except  for  an  adequate  consideration,  or  in  ntlu' 
words  unless  Myers  relinquished  all  his  right  and  tilli'  tn  the  ivMut 
of  said  alley.  The  bill  charges  that  the  deed  of  tht^  tiisr  ol  .Inly 
ISlf),  was  unduly  obtained  by  Bosley,  by  menaces  :ni'i  tlinats  «\>e 
rating  u|M)n  the  iears  and  timidity  of  Myers,  and  lnaa  a  jiLisj|ipre 
hension,  on  the  part  of  Myers,  of  bis  legal  rights :  all  of  ivimli  >' 
denieil  by  Bosley  in  his  answer.  On  the  10th  day  of  January,  iu  Hit 
year  1824,  Baltimore  County  Conrt,  iu  the  exercise  of  its  cham.ijr.v 
Jurisdiction,  decreed  the  injunction,  which  had  iseut'd  ad'oriling  tu 
the  complaiuant's  prayer  in  his  bill,  to  be  peri»etU)d.  I'roin  lliis  de- 
cree the  res|K>udent  iu  the  Court  below  pmyed  an  appeal  la  H'W 
Court;  and  upon  the  merits  and  propriety  of  that  detrt'c  this  (.'vntt 
are  now  called  upon  to  pass  their  judgment.  The  first  (|iiwiioo 
which  presents  itself  to  the  eousidenition  of  this  Ciairt  is,  ivliclher 
Jacob  Myers  can  be  considered  as  the  purchaser  of  thi-  iiLtervcinni; 
alley  between  lots  numbered  one  and  thirteen,  as  well  as  <il'  tlie  i"M 
themselves!  From  the  whole  of  the  pittofs,  consi.stitij:  nt  ilie  «*'* 
of  the  parties,  and  the  evidence,  documentary  and  pai-al,  llji^  t'HJrt 
are  led  to  the  conclusion  that  he  was  not.  If  be  was  not  thv  V"''- 
chaser  of  the  intervening  alley,  there  was  a  good  and  valid  ennsiilc''' 
tion  to  support  the  deed  of  tlie  first  of  July,  1815.  M'Kim  ltfi';iii»' 
the  purchaser  of  lots  number  one  and  thirteen,  w  ith  a  perleut  knon- 
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Jedge  of  the  contract  entered  iato  by  Myers,  under  whom  he  claimed, 
with  Bosley  and  Farnandis ;  although  then  he  might  have  a<;qaired 
the  legal  title  to  the  intervening  alley  in  virtue  of  the  deeds  from 
Lavson  to  Myers,  and  Myers  to  him,  still  it  may  be  asked,  what 
equity  had  he  in  the  face  of  Myers'  contract,  subject  to  the  opera- 
tion of  which  ho  expressly  purchased,  to  sustain  his  application  to 
a  Coart  of  Chancery  for  relief  in  the  manner  and  to  the  ext-ent  he 
bas  asked  it.    It  is  the  opinion  of  this  Court  that  he  had  none.    It 
was  oooteniled,  in  the  course  of  the  argument,  that  the  deed  of  the 
j    first  of  July,  1815,  did  not  operate  to  transfer  •  the  right  of    mg^^ 
the  parties  to  that  instrument  to  the  use  of  the  alley;  that  it   «*"* 
wan  a  right  of  way  appendant,  which  could  not  be  severed  from  or 
pass  without  a  transfer  of  the  lots  to  which  it  was  appendant.    But 
it  is  perfectly  clear,  that  in  equity  a  contract  may  operate  efficiently 
to  carry  the  intention  of  the  parties  to  that  contract  fully  into  etfect, 
although  at  law  it  might  be  wholly  inoperative.     "  Equity  which  ad- 
verts to  the  substantial  object  of  all  contracts,  independent  of  the 
forms  which  they  assume,  gives  effect  to  the  intent  of  the  parties, 
bj  considering  their  acts  as  evidence  of  such  a  contract  or  agree- 
ment as  will  produce  what  is  stipulated.'^    One  case  only,  and  that  a 
familiar  one,  will  be  mentioned  as  illustrative  of  this  doctrine  of  a 
'  Court  of  equity.    An  assignment  of  a  chose  in  action^  as  a  bond  or 
the  like,  which  in  law  is  not  assignable,  is  valid  in  equity.     For  a 
Coart  of  equity  proceeds  upon  a  principle,  that  the  assignment, 
although  not  effectual  as  such  at  law,  the  bond  not  being  assignable 
io  point  of  interest,  amounts  nevertheless  to  a  covenant  or  agree- 
ment that  the  assignee  shall  receive  the  money  to  his  own  use,  which 
covenant  or  agreement  that  Court  will  carry  into  specific  execution. 
Upon  this  subject — see  1  Poicell  on  Contracts^  189,  and  the  cases  there 
referred  to. 

Taking  this  view  of  the  subject  this  Court  do  not  deem  it  neces- 
sar}'  to  enter  into  an  examination  of  all  the  questions  which  were 
raised  in  the  course  of  the  argument,  it  being  sufficient  to  decide  the 
case  before  th.em,  that  the  appellee  had  no  equity  to  support  his 
application  to  the  Court  below  for  an  injuncticm. 

DoBSET,  J.  added.  The  annals  of  judicial  proceedings  do  not  fur- 
nish a  case  where  a  Court  of  equity  has  granted  a  perpetual  injunc- 
tion to  a  plaintiff,  to  protect  him  in  the  enjoyment  of  a  naked  legal 
right,  which  he,  and  those  under  whom  he  claims,  have  by  the  most 
solemn  deeds  stipulated  not  to  exercise ;  yet  such  is  the  predicament 
of  the  complainant  in  this  case,  such  the  interpretation  sought  by 
him. 

Legal  rights  are  to  be  asserted  by  legal  means,  and  in  such  cases 
Courts  of  equity  never  lend  their  aid  where  equity  and  justice  do  not 
imperiously  demand  it.  What  species  of  equity  would  that  be, 
which  would  exert  itself  to  destroy  a  right,  secured,  as  far  as  it  can 
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be  done,  by  deedg  founded  on  itdequate  •  coTmideratious,  ai 
5U4  ygg(  it  jQ  jjjnj  ^]]o  IjjjJ  paj^  no  cousidemtiftn  tlierefor,  but  ha 
agreed,  in  express  terms,  by  the  deed  under  which  he  makes  till 
not  to  claim  such  right.  This  is  the  kind  of  equity  sought  for 
this  caase. 

Buchana;{,  C  J.  di:4sente<l.  (The  Reporters  have  been  request* 
by  his  honor  6.  J.  Buchanan  to  say,  in  their  report  of  tliis  caa 
that  his  dissent  irom  the  opinion  of  tlie  Court  w.ig  not  fonmled  on 
belief  that  any  part  of  the  fraud  alleged  in  tlie  bill  to  liuve  hef 
committed  by  the  appellant,  Bo3]ey,wa8  established  l>y  the  t-videm 
intheeunse;  but  on  the  contrary  he  wiis  satisfieil  tln'  diiirye  ws 
not  at  all  supported  by  the  proof.  That  his  opinion  rcsli'd  entirely  a 
other  grounds.) 

Decreed,  that  the  decree  of  Baltimore  County  Court,  sitting  t 
a  Court  of  equity,  be  reversed,  but  without  costa;  ami  thut  the  ii 
jaaction,  heretofore  issued,  be  dissolved,  and  the  bill  of  tht-  compluii 
ant  Im3  dismissed.  DetTcc  reva-ncA,  fire. 


INDEX  TO  7  H.  ^  J. 


References  are  to  top  pages. 


ABATEMENT. 
See  Surety,  1. 

ACCOMMODATION  NOTES. 
Set  Promissory  Notes,  4. 

ACCORD  AND  SATISFACTION. 
See  Payment,  1 . 

Promissory  Notes,  8. 

ACCOUNT. 

See  Evidence,  19,  20,  22.  * 

ACCOUNTS. 

See  Executors  and  Administrators,  6. 

ACKNOWLEDGMENT. 
See  Evidence,  15. 

ACTION. 

See  Assumpsit. 
Bond,  1. 
Partnership,  8. 
Pleadinq,  6,  7. 
Promissory  Notes,  10. 
Replevin,  3. 
Surety,  1. 
Trespass  Quare  Olausum  Freoit,  1,  2. 

AGREEMENT. 
See  CJontract. 

AMENDMENT. 

See  Pleading,  3,  4,  8. 

APPEAL  AND   ERROR. 

1.  An  appellant  may  diamiss  his  appeal  at  any  time.     Diffenderffer  vs. 

Hughes.  3. 

2.  It  is  no  error  in  an  inferior  Court  to  refuse  to  give  an  opinion  on  an 

abstract  proposition.     Coale  vs.  Harrington^  115. 

3.  Where  the  Appellate  Court  differ  with  the  inferior  Court  upon  one 

of  the  defendant's  bills  of  exceptions,  and  agree  with  them  upon  the 
rest,  they  will  still  affirm  the  judgment,  if  they  think  the  merits  of 
the  case  are  against  the  defendant,  and  that  there  is  proof  properly 
received  to  enable  the  plaintiff  to  sustain  his  action.     76. 
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debt,  the  declaration  would  not  entitle  the  plaiuliif  in  recover,  be- 
cause the  breach  laid  in  it  was  that  neither  E.  L.  nor  Ihe  Jetendunt, 
paid,  whereby  the  plaintiff  had  a  right  to  demand  the  debt  i>f 
the  defendant,  which  was  charging  him  not  as  administrator,  but 
individually:  and  a  judgment  against  him  would  be  ilf  fioni'  ;"V- 
prii»,  which  could  not  be  admitted,    lb. 

ASSIGNMENT. 

1.  Although  it  is  a  general  rule  that  an  assignee  of  a  bonil  i-;  liable  lo  all 
equities  which  exist  against  his  assignor,  yet  tbeni  :m  f  iircmmstaiicei 
which  may  place  the  assignee  in  a  better  situation  lli^ui  the  assignor. 
The  conduct  of  tbe  obligor  may  be  such  as  to  drprivo  bim  of  an 
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equity  which  he  had  against  the  assignor.    Kamp  vs.  McPherson, 

m. 

3.  Wherever  an  assignee  is  induced  to  believe  by  the  obligor,  that  the 
bond  to  be  assigned  will  be  paid,  it  would  be  a  deceit  upon  the 
assignee  to  suffer  the  obligor  afterwards  to  set  up  as  a  defence  a  con- 
cealed equity  existing  between  him  and  the  assignor.     1  b. 

3.  Under  the  circumstances  of  this  case  the  equity  relied  upon  in  the 
bill  against  certain  bonds  upon  which  judgments  were  rendered, 
was  a  concealed  equity  between  the  obligor  and  assignor,  and  could 
not  affect  the  assignee;  and,  therefore,  the  relief  prayed  could 
not  be  granted.    lb, 

See  EviDENCK,  21. 
Plbadinq,  6. 

ASSUMPSIT. 

1-  A  covenant  not  to  sue  generally,  without  any  limitation  as  to  time, 
is  in  law  a  release,  and  may  be  pleaded  as  such,  but  a  covenant 
not  to  sue  for  a  limited  period,  cannot  be  pleaded  in  suspension 
of  a  creditor's  action;  but  if  he  sues  upon  it,  the  debtor's  remedy 
is  an  action  upon  the  covenant.     But  this  latter  doctrine  does  not 
extend  to  actions  of  assumpsit;  and  therefore,  where  the  holder  of 
a  note,  in  consideration  that  the  accommodated  endorser,  would 
give  him  a  mortgage  to  secure  its  payment,  stipulated  that  he  would 
not,  for  a  definite  period,  sue  the  maker,  and  suit  was  brought 
against  the  maker  before  that  period  had  passed,  it  was  held  that  it 
could  not  be  maintained,  though  the  maker  was  no  party  to  such 
stipulation.     Clapper  vs.  Union  Bank^  74. 
2.  Where  the  money  of  the  plaintiff  was  used  by  the  bank  in  paying 
notes  of  a  denomination  less  than  $5,  c-alled  counter  tickets,  and 
which  had  been  issued  by  the  bank,  signed,  some  by  the  cashier, 
some  by  the  plaintiff,  as  teller,  and  some  by  other  officers  of  the 
bank,  on  such  notes  being  brought  in  for  payment,  under  an  ad- 
vertisement of  the  bank  calling  them  in  for  that  purpose. — Held^ 
that  the  plaintiff  might  recover  the  amount  in  an  action  of  assump- 
sit, 'Without  an  inquiry  into  the  authority  by  which  such  notes  were 
isBued.     City  Bank  vs.  Bateman^  84. 
^.  C.  was  employed  by  W.  principal  keeper  in  the  Maryland  Penitenti- 
ary, (and  who,  as  such,  had  authority  to  employ  deputies,)  to  act  as 
deputy-keeper,  at  a  certain  annual  compensation.     The  compensation 
of  all  the  officers  of  the  institution  was  by  law  to  be  drawn  from 
the  treasury  of  the  State.     C's  compensation  was  received  from  the 
treasury  by  W.  who  was  afterwards  dismissed  from  the  institution. 
In  an  action  of  assumpsit  by  C.  against  W.  to  recover  this  sum. — 
Hdd^  that  he  was  entitled  to  recover,  and  that  it  was  immaterial  in 
what  manner  C.  was  employed  by  W.  whether  it  was  in  Ws  public 
or  individual  capacity;  and  that  it  was  also  immaterial,  whether  he 
had  paid  over  the  compensation  to  the  directors  of  the  institution, 
or  not,  as  they  had  no  authority  to  receive  it,  and  his  responsibility 
to  C.  was  in  virtue  of  his  receipt  of  the  fund.     Chapman  vs.  Wil- 
liams, 123. 
4.  In  an  action  of  assumpsit  by  P.,  consignee  of  a  vessel,  against  D.  & 
F.  her  owners,  to  recover  duty  paid  by  P's  house  at  Havana,  ?ieldy 
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thai  he  wae  iudividuallj  entitled  to  recover,  although  i)ic  partnen 
was  made  by  his  house.  That  a  consignment  transfer^i  iioL  tiuly  th 
power,  but  is  a  request  to  the  consiguee  to  pa;  all  ijhHrgt.'s  l»  whic: 
the  vCBBel  may  be  liable,  at  her  port  of  delivery,  and  fi>r  ntioh  charge 
the  coDsignee.  if  be  octB  in  tbal^character,  becomes  ;>er7,oii:Llly  liable 
Drake  vb,  Hudson.  303. 

5.  lu  an  action  of  assumpsit  in  consideration  of  forb.'itr:iiii.-e  to  xue. 
bond,  whereby  the  bond  became  barred  by  the  Acl  nf  l.iinitationi 
held,  that  the  evidence  given  nas  sufHcient  to  support  tlii;  iu'lioil 
That  it  could  be  supported,  altliough  the  jury  mit^lit  tii>t  believi 
that  tbe  plaintiff's  agent  who  had  applied  to  the  ilelindiiTiI  to  ge 
bim  to  bettle  tbe  bond,  was  authorized  to  forbear  to  sue  the  defend 
ant.  and  tbat  be  did  forbear  to  sue,  and  that  in  consi'qiii'iii'e  tln'reof 
the  defeuiluut  promised  to  pay  him,  and  altbougt  i]ii.'  pronii^  t< 
pay  of  the  defendant,  made  to  the  agent,  was  in  coiirivipif  ucv  or  thi 
plaintiff's  previous  indulgence-     V'ewiey  vs.  Btaselt.  *i".. 

41.  The  Court  refused  to  direct  tbe  Jury,  that  the  plaintirT  must  suiist] 
them  by  evidence  of  the  correct  balance  due  from  the  defendant  U 
him,  and  that  tbe  evidence  of  the  promise  to  pay.  aud  tlie  other  evi 
dence,  was  not  auEBcient  to  ascertain  the  balance.     II-. 

See  Contract,  2. 

Evidence,  12,  16,  20,  21. 
Insuuance,  9. 
Pleading,  5. 
promujsory  noteb,  .1. 
ATTACHMENT. 

1.  An  attachment  on  judgment  cannot  be  issued  from  one  Oiuut y  Courl 
to  auother  County  Court.     Harden  vs.  Mouren.  i. 

8-  The  proceeding  by  attachment  is  not  considered  as  embraced  by  the 
general  term  execution,  as  used  in  the  Acts  of  October.  1777,  <.'h.  13, 
and  1794,  ch.  54.     lb. 

8.  If  a  defendant  shall  fly,  remove,  or  absent  himself  oui  oi  the  couutj 
in  which  a  judgment  is  rendered  against  him,  tim  •  'ourt  of  the 
county,  in  which  he  may  happen  to  be,  may,  upon  tli'-  pr.Mluctioti 
of  a  trauscript  of  auch  judgmeut,  award  an  execution  bv  at.  m..  f. 
fa.  or  attachment.     Ih. 

4.  The  garnishee  can  take  advantage  of  any  defect  in  tlii<  uiULohmeul 
proceedings.     lb. 


BAIL. 

See  Rules  of  Court,  1,  3. 
StiRK  Facias,  1. 
BANK. 

See  Assumpsit,  3. 

BlU£  OF  EXCIIAKGE,  4,  I 

Evidence,  8.  10,  11, 
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BILL  OF  EXCEPTIONS. 

1.  Unlefis-bills  of  exceptions  refer  to  each  other  they  afe  to  be  considered 

as  wholly  distinct.     Oist  vs.  Cockey,  106. 
3.  There  is  no  difference  between  a  statement  in  a  bill  of  exceptions, 

that  certain  facts  were  proved,  and  that  evidence  was  offered  of 

them.    Riggin  vs.  Patapsco  his,  Co.  207. 
See  Appeal  and  Error,  3. 

Evidence,  13. 

BILLS  OF  EXCHANGE. 

1.  A  drawer  who  has  no  effects  in  the  hands  of  the  drawee,  and  has  no 

reason  to  expect  the  bill  will  be  paid  at  maturity,  is  not  entitled  to 
notice.    Clopper  vs.  Union  Bank.  74. 

2.  Notice  of  non-acceptance  of  a  bill  of  exchange,  is  not  necessary  where 

the  drawer,  at  the  time  when  presentment  should  be  made,  has  no 
effects  in  the  hands  of  the  drawee,  or  having  such  effects,  withdraws 
them  before  presentment  is  made,  and  has  no  reasonable  grounds  to 
expect  his  bill  to  be  honored.     Eichelberger  vs.  Finley.  276. 

3.  In  relation  to  notice  in  such  a  case,  there  is  no  distinction  between  a 

refusal  to  accept,  and  a  refusal  to  pay;  the  same  principles  apply  to 
both.    lb. 
^-  A  party  who  draws  a  check  upon  a  bank,  without  funds  in  the  bank 
to  meet  it,  is  not  entitled  to  notice  of  non-payment,  nor  is  he  dis- 
charged by  the  holder's  not  presenting  it  within  reasonable  time. 
76. 

^'  Between  individuals  there  may  be  a  mutual  confidence  and  credit, 
and  they  may  honor  each  other's  bills  with  or  without  effects,  so  as 
perhaps  to  entitle  them  to  notice,  though  they  have  no  effects;  but 
1^0  such  confidence  or  credit  can  exist  between  a  bank,  and  its 
customers;  and  the  officers  of  a  bank  cannot,  without  a  gross  viola- 
tion of  their  trust,  honor  a  check  or  draft  beyond  the  amount  of  the 
drawer's  deposits.     lb. 

^  Promissory  Notes,  4. 
BIU  op  SALE. 

^  Evidence,  14,  15, 17,  18. 
^'surance,  13. 

Bo^^). 

\L  ^^^^^  ™*y  ^  maintained  by  the  plaintiff  in  his  own  right,  on  a 
oond  executed  to  him  as  administrator  of  a  person  deceased.     Aifres 
2  ^''  Toland,  8. 

J^nie  sole,  of  the  age  of  16  years,  passed  her  receipt  to  her  guardian 

^r  the  full  amount  of  her  personal  estate,  without  having  received 

'  *>ut  in  consideration  of  her  guardian's  single  bill,  payable  at  a 

^Tire  day,  for  the  amount  of  her  personal  estate — Held,  that  the 

~;*'*<iian's  bond  was  still  liable,  and  that  an  action  might  be  main- 

*^^d  upon  it  to  recover  the  value  of  said  estate,  tlie  said  ward 

^iti|5  been  a  minor  at  the  time  of  giving  the  said  receipt.     Bowers 

'^Ha  appointed  a  collector  of  taxes  under  the  Act  of  1794,  ch.  53. 

*^^  gave  bond,  with  security  as  such,  and  proceeded  to  collect.  '  In 

^  ^tion  of  debt  on  the  bond  against  I-.,  one  of  the  sureties,  to 
recover  such  collections — Ildd,  that  it  was  not  competent  for  L.  to 


; 
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defend  himself  upon  the  ground  that  K.  had  nut  tAken  the  oath 
preBCribed  by  law.  That  as  K.  was  regularly  appointed  collector, 
and  bonded  and  acted  as  such,  he  was  to  be  prbsunicd  to  have  com- 
plied with  all  other  necessary  qualifications;  that  in  au  action 
against  him  he  could  sot  defend  himself  upon  lliu  ^Tound  of  hie 
own  neglect,  and  that  hio  securities,  in  relation  i<>  siiuli  a  defence, 
were  in  point  of  law,  in  the  same  situation.    Lavn  n  .<ji  ^  s.  .S/ii/c,  S44. 

4.   In  an  action  of  debt  on  a  bond  with  a  collateral  < IKioi],  breaches 

must  be  assigned;  but  where  there  was  an  iit'H'iinfiit  that  the 
defendant  should  plead  nil  cUitet,  and  that  be  shimld,  on  the  issues 
on  that  plea,  give  in  evidence  all  matters  which  he  could  give  under 
any  power  of  pleading  which  could  be  legally  ased—Helil.  that 
although  it  was  a  loose  mode  of  proceeding  it  would  bo  ^nctioncd, 
and  that  its  true  meaning  was  to  waive  on  both  Hides  all  errors  in 
the  pleadings,  and  to  dispense  with  the  neceseity  of  the  plaintiff's 
assigning  breaches.    lb. 

See  AssiDNMENT. 
Interest,  1. 
Levy  Court. 
Surety,  I. 

CANCELLATION. 
See  Evidence,  6. 
Rk  vocation. 

CASE,  ACTION  ON  THE 

See  Trespass  Quare  Clausuu  Freqit,  2. 


CONSIDERATION. 
See  Equtty,  3. 

Promissory  Notes,  ti,  7. 
Statute  op  Frauds,  7,  8, 


CONTRACT. 

1.  D.  having  given  in  evidence  a  written  agreement  l>etn'een  B.  and 
himself  and  W.  by  which  B.  agreed  to  deliver  what  brick  might 
be  necessary  to  build  certain  houses,  and  in  part  payment  was 
to  take  one  of  the  houses,  P.  olleied  to  prove  by  B.  that  al  the 
time  this  agreement  was  made,  W.  and  D.  stipulated  that  the  houses 
were  to  be  finished  by  a  particular  time. — Held,  th.it  such  evidence 
could  not  be  given  by  P.  the  plaintiff,  because  not  being  a  part;  u> 
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the  agreement,  he  was  not  bound  bj  it,  and  could  not,  therefore, 
avail  himself  of  it  in  his  favor.     Owings  vs.  Low,  98. 

2.  If  the  special  agreement  had  been  abandoned  bj  the  defendant,  or 
i  its  performance  by  the  plaintiff  prevented  by  some  act  of  the  defend- 
I           ant,  then  the  plaintiff  might  have  recovered  on  the  common  counts. 

But  the  agreement  in  this  case  not  having  been  abandoned,  nor  its 
performance  prevented  by  the  defendant,  the  plaintiffs  cannot  re- 
cover, in  this  action,  the  value  of  the  goods  delivered,  and  thereby 
waive  their  contract  with  the  defendant.    Per  Archer,  J.    lb. 

3.  Where  the  recital  of  a  contract,  charging  an  estate,  was,  that  it  was 

intended  to  secure  one  debt,  and  the  body  of  the  contract  provided 
for  the  payment  of  another  debt  as  well  as  the  one  recited,  and  there 
was  no  proof  of  mistake  or  fraud — Held,  that  the  contract  was  to  be 
considered  as  including  both.     Price  vs.  Bigham^  220. 
See  Equity,  2. 

Executors  and  Administrators^  4. 
Husband  and  Wipe,  8. 

CORPORATION. 
See  Evidence,  11. 

Promissory  Notes,  8. 

COSTS. 
See  Equity,  8,  4. 

COURT,  RULES  OF. 
See  Rules  op  Court. 

COVENANT. 

See  Assumpsit,  1 . 

DAMAGES. 

See  Pleading,  13. 
Replevin,  3. 
Trespass  Quare  Clausum  Freqit,  1,  3,  4. 

DEBT. 
See  Pleading,  9, 10. 

DEBTOR  AND  CREDITOR. 

1.  A  simple  contract  creditor  of  a  deceased,  cannot  in  this  State  charge 

his  devisee  solely  on  the  ground  that  real  assets  have  come  to  his 
hands.    Oist  vs.  Cockey,  106. 

2.  And  where  a  devisee  expressly  promises  to  pay  such  a  debt,  the 

promise  is  nudum  pactum^  unless  real  assets  have  come  into  his 
hands;  and  where  assets  have  come,  such  a  creditor  can  only  re- 
cover in  an  action  against  the  devisee,  by  proving  the  debt,  and 
proving  the  value  of  the  assets.    /&. 
See  Assumpsit,  1. 
Contract,  3. 
Evidence,  21,  80. 

Executors  and  Administrators,  7. 
Insurance,  18. 
Mortoaoe,  9, 10. 
Payment,  1. 
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DEED. 

See  Equitv,  S. 

EviDENCB,  1,  B. 
Gut,  1.3. 

Negroes  and  Slaves,  1,  3. 
DEMURRER. 

See  Appeal  and  Erroh,  o. 
Pleadino,  1,  8.  12.  13.  16. 
DESCENT  AND  DISTRIBUTION. 
See  EjECruBNT,  2. 


DEVISE. 

See  Dbbtob  and  Creditor,  1,  2,  , 

Wills. 
DISTRESS. 

See  Landlord  A^-D  Tenant,  1,  3,  4. 
Pleahino,  15,  IB. 
EJECTMENT. 

1.  A  declaration  in  ejectment  contained  two  counts,  one  on  a  demi-*  b; 
A.  and  the  other  on  a  demise  by  E.— HcW.  that  the  plaintiH  nia; 
recover  ou  tlie  i-o«nt  wliereby  the  )auil  was  demised  by  B.  althongl 
he  could  not  recover  on  the  other  count.     Beixmx  vs.  Ttiytor.  1. 

3.  R.  T.  having  two  sons  A,  and  O.  and  aereral  other  children,  died  ii 

1768.  having  by  his  will  devised  a  tract  of  land  to  Uia  youngest  soi 
O.  for  life.  A.  died  in  17t<,i.  leaving  two  bohb,  T.  and  J.  T.  in  ITW' 
married  K.  by  whom  he  had  Liefore  had  ao  illegitimate  son  called  F 
the  lessor  of  tlie  plaintiff  in  tlie  Eecoud  count  in  the  declaration.  aD< 
who,  after  hi»  marriage.  )>e  acknowledged  t^  be  his  child,  and  lut 
also  other  children  after  said  marriage,  the  other  lessors  of  the  plain 
tit!  in  the  first  count  in  the  declaration,  and  died  in  1803.  O.  th< 
tenant  for  life,  died  in  1817  intestate,  leaving  children  now  living- 
Held,  that  the  plaintiff  was  entitled  to  recover  on  the  demise  of  F 
in  the  seconil  count  of  the  declaration.  lb. 
8.  The  beginning;  of  a  tract  of  land  called  C,  was  described  in  the  paten 
to  be  "at  a  liouuded  red  oak,  standing  19  perches  to  the  9.  of  Ihi 
main  road,  and  at  the  end  of  the  first  line  of  a  tract  cif  lund  cal)'''- 
M."— He/rf,  that  the  call  to  begin  the  tract  C.  at  the  end  of  the  lirM 
line  of  the  trad  M.  was  not  an  imperative  one;  and  that  the  jurj 
were  uot  bound  to  find  the  tree  called  for  to  be  at  the  end  of  tiial 
line,  but  might  find  it  to  be  elsewhere,  according  to  the  proof.  Riigtn 
vs.  Moore,  111. 

4.  G.  being  seizeil  of  two  tracts  of  land  called  C.  and  W.  of  which  W 

was  the  eldest,  devised  C.  to  F.  and  by  a  subsequeDt  clause  in  lii- 
will  directed  that  W.  should  he  sold  for  the  payment  of  his  debit' 
Under  thia  direction  W.  was  sold  to  M.  Tlie  lines  of  the  two  trart 
conflicted,  aiid  in  an  ejectment  by  the  detisee  of  C.  the  junior trjn. 
against  M,  to  recover  that  part  of  C  which  was  included  withiD 
the  lines  of  W.  the  elder  tract — Held,  that  the  plaintiff  waa  not  en- 
titled to  recover.    That  the  true  construction  of  the  devise  of  C.  ww. 
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that  the  devisee  thereof  took  only  bo  much  of  that  tract  as  was  not 
covered  by  the  lines  of  W.  the  elder  tract.  Benson  vs.  Muaseter,  163. 
5.  Under  a  demise  of  an  entire  tract  of  land  less  than  the  whole  may  be 
recovered,  but  it  must  be  an  entire,  and  not  an  undivided  interest. 
lb. 
See  Wills,  1. 

EMBLEMENTS. 
See  HusBAJJD  and  Wife,  I. 

EMPLOYEE. 

See  AssuioPSiT,  8. 

EQUITY. 

1.  By  the  Act  of  1788,  ch.  40,  s.  2,  all  persons,  or  those  claiming  under 
them,  claiming  certain  lauds  by  virtue  of  any  grant,  etc.  from  the 
Proprietors  of  Pennsylvania,  were  entitled  to  a  patent  from  this 
State,  &c.    J.  C.  was  entitled  to  an  equitable  right  in  these  lands. 
A  judgment  was  obtained  against  him  by  R.  and  the  lands  of  J.  G. 
were  sold  and  purchased  by  R.  who  obtained  a  patent  for  them  in 
his  own  name.    The  representatives  of  J.  C.  filed  a  bill  against  R. 
to  compel  him  to  convey  the  lands  to  them,  alleging  an  agreement 
by  R.  to  obtain  a  patent  in  the  name  of  J.  C.  and  for  his  benefit,  in 
consideration  of  being  paid  the  amount  of  the  judgment.    Held^ 
that  as  R.  could  only  obtain  a  patent  in  his  own  name  as  a  claimant 
under  J.  C.  the  presumption  was,  that  he  had  an  assignment  from 
J.  C.    Also  held,  that  although  when  R.  purchased,  lands  held  by 
equitable  title  were  not  liable  to  be  sold  under  a  fi.  fa.  yet  that  R. 
by  such  purchase,  had  in  equity  a  right  to  have  them  appropriated 
to  the  payment  of  his  debt,  and  that  a, sale  of  them  would  have 
been  decreed  for  that  purpose.    That  giving  to  the  alleged  agree- 
ment tlie  most  favorable  interpretation,  no  conveyance  from  R. 
could  be  decreed,  as  it  was  in  terms  an  agreement  within  the  Statute 
of  Frauds.     Rowland  vs.  Crawford^  43. 
2.  A.  by  wilL  devised  his  real  estate  to  his  wife  S.  for  life,  and  after  her 
death  to  his  brother  C.  in  fee,  charged  with  the  payment  of  £500  to 
each  of  his  two  sisters,  to  be  paid  in  one  year  after  C.  took  possession 
of  the  estate.    After  the  death  of  A.  his  widow  S.  the  tenant  for 
life,  married  D.  in  1813.     In  1814,  D.  entered  into  a  written  contract 
with  C.  the  remainder-man,  by  which  C.  agreed  to  sell  him  all  his 
interest  in  the  estate  for  $10,000,  payable  in  three  equal  annual  pay- 
ments, the  first  to  be  paid  the  2oth  December  in  the  same  year,  and 
all,  except  $3,800,  bearing  interest  till  paid.    D.  was  to  give  bond, 
with  security,  for  the  payment  of  the  purchase  money  in  manner 
before  mentioned,  and  on  payment  thereof,  O.  was  to  execute  a  con- 
veyance of  the  land  to  D.  in  fee.     Endorsed  on  this  contract  was 
this  agreement, — ^'  It  is  understood  that  the  legacies,  charged  by  the 
will  of  A.  to  be  paid  out  of  his  real  estate,  are  not  to  be  satisfied  by 
D.  but  that  the  land  is  to  be  exonerated  by  C.  from  the  payment 
thereof. '^    The  first  instalment  under  the  contract  was  paid  by  D. 
and  bond  with  security  given  for  the  balance.     On  this  bond  judg- 
ment was  rendered  at  law  against  D.  one  of  the  legacies  charged 
upon  the  estate  being  still  outstanding,  and  the  other  having  been 
24  7  H.  &  J. 
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'  purchased  bj  D.  A  bill  was  tbeo  filed  bj  D.  pr&y ing  an  injuuetioi 
to  Hta;  proceedings  on  the  judgment.  After  the  tiliDgof  the  bill 
the  outstanding  legacy  was  purchased  by  C. — He!il. 

(1.)  That  the  true  construction  of  the  sgreemeDl  I'lidorsed  on  tb 
contract  of  purchiiae  betweeu  D.  &  C.  was  thni  iliu  eMale  ilfel 
waa  to  be  freed  from  all  liability  to  pay  the  I <:>{:: kio-^  nith  whic 
it  was  charged,  and  not  merely  that  D.  wiis  in  tie  j^rsi'iiatl 
indemnified  from  their  payment;  and  that  ilini^h  it  wiis  a 
agreement  which  C.  might  have  some  diffii-ulii  in  (;i>iii|>lyin 
with,  it  wag  not  an  impossible  one.  and  that  li<'  v.n-i  bound  t 
perform  it  before  he  could  call  on  D.  for  the  whole  purchat 
money. 
(3.)  That  as  the  money  was  to  be  paid  in  instalnfiii^.  and  the  sai 
agreement  was  in  general  terms  that  the  lauil  » ii-i  tn  be  exon* 
rated  from  the  outstanding  legacies.  C.  had  iiuiil  llie  la^C  in 
stalment  became  due,  to  comply  witli  the  af^r'iriK.'itt:  iind  tbs 
therefore,  upon  the  inBtalmenta.  which  fell  due  liifuri.'  thrit  time 
D.  was  bound  to  pay  interest,  although  the  U  ^'.icies  uerc  no 
discharged,  having  by  his  contract  expressly  ji;;i  ■■u'\  lo  jay  inta 
rest.  That  D.  could  not  have  relieved  him-ilt  Irom  the  pay 
ment  of  this  interest  unless  he  had  actually  ten>iei'L-il  thoamouo 

(8.)  That  upon  the  last  instalment  interest  conld  not  ha  obarged 
for  the  whole  time,  as  the  legacies  were  still  oMi-tiuidiug.  and 
C  refused  to  exODerat«  tbe  land  from  their  pa\  mi'iil.  siipixpiiDg 
that  he  was  not  bound  to  do  so.  but  merely  t'.  ;;ive  D.  ;i  pec- 
Bonal  indemnity  agaiuRt  them.  That  it  would  lioucvi^r  be  uiher- 
wise,  and  interest  might  be  charged,  if  D.  ooiill  he  eiui-i-lereil 
as  having  token  pos-ession  under  hie  purchase  or  in  have  beea 
in  the  reception  of  rents  and  profits  of  the  estiiii-  ^old. 

(4.)  ThatD,  was  to  beconsidered  as  only  the  pur.liaser  of  adry 
remainder,  there  being  a  tenant  for  life  in  posM'.-'-ioti. 

(S.)  That  the  wearing  out  of  a  life-estate,  in  a  c^l^e  t<{  thit^  kind, 
is  not,  as  a  general  rule,  equivalent  to  tbe  t«kiTit:'ir  the  proSu 
so  as  to  charge  the  purchaser  of  the  remaindi'i  with  intcresti 
unless  the  purchaser  has  himself  been  in  detaull  nrid  I  hf  ilelay 
in  the  completion  of  tbe  contract  has  been  ouin^  to  >^udi  de- 
fault. 

|6.)  That  when  C.  purchased  one  of  the  legacies  h"  tva^  entitled 
to  a  part  of  the  last  instalment,  and  to  interest  u;Min  ii.  fr<.>m  the 
time  of  such  purchase. 

(7.)  lliat  D.  was  not  entitled  to  be  creditt^d  for  (he  lei^acy  bmi^ht 
in  by  him,  with  what  he  paid  for  it,  but  only  n  itii  ilH  f^iir  value 
at  the  dat«of  the  purchase:  and  that  that  value  wu>  lo  be  esti- 
mated by  analogy  to  the  rule  adopted  in  the  O'lirt  of  Cbaucery 
in  this  State,  for  ascertaining  a  woman's  allowunce  in  lien  of 
dower  in  land  sold  under  a  decree  of  that  Conn,  und  not  by  a 
reference  to  Dr.  Halley's  table  of  observations. 

(8.)  That  each  party,  being  in  some  respects  in  default,  was  to  pay 
his  own  coets   in  the   Cktnrt  of  Chancery.     Doracy   vs.   Smith, 
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8.  Where  a  bill  was  filed  for  an  injunction  to  prevent  the  obstruction  of 
a  certain  alley,  &c.,  held^ 

(1.)  That  from  all  the  evidence  in  the  cause  M.  the  purchaser  at 
public  sale  of  certain  lots  marked  on  a  plat,  was  not  to  be  con- 
sidered as  the  purchaser  at  the  original  sale  of  the  alley  inter- 
veniDg  between  said  lots. 

(3.)  That  not  having  so  purchased,  there  was  a  sufficient  considera- 
tion for  a  deed  of  compromise  made  by  him  for  the  relinquish- 
ment of  his  rights  to  said  alley. 

(8.)  That  even  if  M.  had  legal  title  to  the  alley  between  his  said 
lots,  by  virtue  of  a  conveyance  from  the  original  proprietor,  yet 
as  the  complainant  J.  bought  from  him  expressly  subject  to 
the  said  deed  of  compromise,  J.  was  not  entitled  to  the  relief  he 
prayed. 

(4.)  That  although  the  deed  of  compromise  might  not  operate  at 
law  as  a  transfer,  of  the  right  of  the  parties  to  it,  to  the  use  of 
the  alley,  on  the  ground  that  that  right  was  a  right  of  way, 
appendant  to  the  lots,  and  could  not  be  severed  from  the  lots 
themselves;  yet,  that  in  equity  it  would  operate  sufficiently  to 
effect  the  design  of  the  said  parties. 

(5.)  That  upon  the  whole  case,  J.  had  no  equity  to  support  his 
application  for  the  relief  prayed  by  him,  and  the  bill  must  be 
dismissed,  but  without  costs.    Bosley  vs.  M'Kim^  841. 

4.  There  is  no  case  in  which  a  Court  of  equity  ever  granted  a  perpetual 

injunction  to  a  plaintiff  to  protect  him  in  the  enjoyment  of  a 
naked  legal  right,  which  he,  or  those  under  whom  he  claims, 
have  stipulated  by  deed  not  to  exercise. — Per  Dorset,  J.    lb. 

5.  Legal  rights  are  to  be  asserted  by  legal  means;  and  in  such  cases 

Courts  of  equity  never  lend  their  aid  where  equity  and  justice  do 
not  imperiously  demand  it.    Ibid, 
See  Assignment,  1,  8,  8. 

Executors  and  Administrators,  6. 
Husband  and  Wipe,  2. 
Pleading,  2. 

ESTATES  TAIL. 
See  Wills,  6. 

ESTATES  FOR  LIFE. 
See  Equity,  2. 

Negroes  and  Slaves,  8. 

EVIDENCE. 

1.  Where  an  instrument  of  writing  purports  to  have  heen  attested  by  a 

person,  whose  name  is  subscribed  as  a  witness,  it  must  oe  proved 
by  the  testimony  of  such  witness,  unless  he  cannot  be  procured,  by 
reason  of  his  absence,  death,  interest,  or  other  disqualification,  sub- 
sequent to  the  attestation;  in  which  case  evidence  may  be  given  of 
his  hand-writiDg,  and  it  is  also  usual  to  prove  the  signature  of  the 
contracting  party.    Handy  vs.  State.  84. 

2.  The  party  is  not  concluded  by  the  testimony  of  the  subscribing  wit- 

ness; as,  if  he  denies  his  attestation,  it  may  be  proved  by  other 
witnesses;  or,  if  he  denies  the  due  execution  of  the  instrument, 
other  testimony  may  be  resorted  to,  to  prove  it,  &o,    lb. 
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3.  So  where  it  can  be  proved,  that  the  name  of  a  person  appearing  ai 

a  Bubscribiriff  wituesa  to  an  instrument  of  writing  'a-h.-.  written  b] 
anotlier  without  his  knowledgu  or  assent,  the  parly  juuy  be  per 
mitted  to  prove  it.  and  in  Buch  case,  be  is  not  to  be  <  oiiMtlored  ai 
an  attesting  witness — it  stands  as  an  instrument  without  i\n  iittestinj 
witness,  and  subject  to  be  proved  by  any  other  admissible  evidence. 
lb. 

4.  Held,  that  an  obliterated  paper,  purporting  to  be  a  renuuLintion  of  A, 

T.,  the  nidow  of  the  testator,  was  not  admimible  in  eviilfuce.  Heta 
also,  that  a  writing,  purporting  to  be  a  certificate  by  the  ret^i^^ier  ol 
wills,  that  A.  T.  did.  on  the  25th  of  November,  1800,  ri-ii..uni.'<-  the 
bequest  to  her  in  her  husband's  will,  was  an  act  noi  tei[iiin-d  or 
authorized  by  law,  and  was  not  admissible  in  evideuic  ui  prov  h  the 
execution  of  a  renunciation  by  ber.    lb. 

5.  Though  illegal  evidence  is  received  by  the  inferior  L'nuri    without 

objection,  it  may  still  be  rejected  by  the  Appellate  Ccut  t.     I  li. 

6.  If  an  instrument  of  writing  be  mutilated,  it  is  prima  f'lrk  evidect^e 

of  cancellation:  though  proof  may  be  admitted  to  shou  ttiat  ibe 
mutilation  was  by  accident  or  fraud.    lb. 

7.  If  evidence  is  given  in  the  Court  below,  by  the  consent  i>f  purlii^s.  ila 

legality  cannot  be  questioned  in  the  Appellate  Court.  E'lehii  vs. 
Hartley,  50. 

8.  In  an  action  against  a  banking  company,  where  the  sum  of  money  in 

dispute  was  proved  by  other  evidence  to  have  belonged  in  tlie  plain- 
tiff, it  was  lield  competent  for  him  to  give  in  evidence  i)ii.<  direi-iioos 
of  the  president  and  cashier,  to  their  inferior  officers,  ui  rcluliiiu  10 
the  manner  in  which  they  were  to  apply  such  money  hi  disuharge 
of  the  debts  of  the  bank,  although  the  president  and  cieihier  were 
within  reach  of  the  Court's  process,  as  it  was  to  bepn^unieil  tbey 
had  authority  to  give  such  directions.  Citj/  Batik  vs.  Hal,  innn.  H4. 
6.  Although  generally  the  admissions  or  declarations  of  tliird  pt^rsooa 
are  inadmissible  evidence;  yet  where  the  relation  or  ;i]iiK-i[i:il  nnd 
agent  is  established,  the  acts  and  declarations  of  tbe  u;^eut.  within 
the  scope  of  his  authority,  are  as  admissible  evidence  as  the  iicts  and 
declarations  of  the  principal  himself,  but  not  so  v>-hi.'i'e  they  are 
made  out  of  the  limits  of  his  authority;  in  the  latter  <M'ie  the  agent 
must  be  produced.    lb. 

10.  A  declaration  made  by  the  president  of  tbe  bank,  to  one  of  tbe  infe- 

rior officers,  that  certain  money,  which  had  been  brought  into  the 
bank  by  one  of  the  directors,  was  the  money  of  the  pUiintifl.  held, 
not  to  be  admissible  evidence,  because  he  bad  no  auihonty.  as  presi- 
dent, to  make  such  declaration.    lb. 

11.  And  because,  although   tbe  corporate  name  of  the  bank  was  "Hm 

President."  &c.  and  he  is  sued  in  that  name,  be  is  only  m>  r.ueil.  aaii 
is  only  liable  in  his  corporate  capacity,  and  cannot  be  <  uii^Kicred  a« 
a  party  on  the  record,  so  as  to  let  his  declarations  in  evidciit^e  afr<>iust 
himself,  but  should  be  produced  as  a  witness  by  tbe  phiiutifT.  nn  he 
might  be  so  produced,  and  compelled  to  testify,  although  ha  wasalM 
a  stockholder,  and  his  evidence  might  affect  his  interei-t  as  a  stock- 
holder, lb. 
13.  In  an  action  of  ossumpeit  to  recover  the  value  of  a  quantity  of  hard- 
ware, sold  by  P.  the  plaintiff,  to  D-  the  defendant — D-  the  defendant. 
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offered  to  prove  by  W.  that  he  the  witness,  and  D.  and  P.  had  with 
others,  associated  together  to  build  several  houses;  that  P.  was  to 
fornish  the  necessary  hardware,  and  was  to  be  paid  by  having  an 
interest  in  one  of  the  houses  when  finished;  and  that  the  hardware 
in  dispute  was  delivered  by  P.  to  D.  under  the  agreement. — Held, 
(on  the  objection  of  P.)  that  W.  was  not  a  competent  witness, 
because  he  had  an  interest  in  defeating  the  action ;  for  in  case  P. 
recovered,  he  would  not  only  be  liable  to  contribute  a  proportion 
of  the  verdict,  but  would  also  be  responsible  for  a  proportion  of  the 
costs.    Owings  vs.  Low^  98. 

13.  Where  the  Court   overrule  an  objection  to  the  competency  of   a 

witness,  and  the  party  making  it  is  preparing  his  exception,  ho 
does  not  waive  the  benefit  of  it  by  examining  the  witness  as  to 
the  points  in  issue,  before  the  exception  is  signed  and  sealed.    lb, 

14.  A  bill  of  sale  of  all  the  personal  estate  of  the  grantor  passes  whatever 

estate  then  belonged  to  him,  and  parol  evidence  is  admissible  to 
show  what  that  estate  was.     Coule  vs.  Harrington^  115. 

15.  Where  it  did  not  appear  by  the  acknowledgment  of  a  bill  of  sale 

before  a  Justice  of  the  Peace,  whether  it  was  made  by  the  grantor, 
or  by  whom  it  was  made. — Heid^  that  such  acknowledgment  was 
defective,  and  that  the  bill  of  sale  could  not  be  recorded  so  as  to 
make  an  authenticated  copy  of  it  evidence.    lb, 

16.  An  authenticated  copy   of  an  instrument,  improperly  admitted  to 

record,  or  not  required  to  be  recorded,  is  not  competent  evidence.  lb, 

17.  The  Act  of  1768,  ch.  13,  requiring  deeds  of  gift  of  slaves  to  be  re- 

corded  only  where  the  donors  retain  possession,  a  copy  of  such  a 
deed,  the  original  of  which  had  been  recorded,  where  the  posses- 
sion passed  out  of  the  donor  at  its  execution,  would  not  be  evi- 
dence,   lb, 

18.  Id  an  action  of  trover,  for  slaves,  in  which  the  plaintiff  claimed  title 

under  a  bill  of  sale  from  F.  the  former  owner,  and  the  defence  was, 
that  F.  had  afterwards  manumitted  them. — Hdd^  that  the  declara- 
tions of  F.  made  between  the  date  of  the  bill  of  sale,  and  the  deed 
of  manumission,  that  he  had  sold  the  slaves  to  the  person  under 
vphom  the  plaintiff  claimed,  was  competent  evidence  for  the  plain- 
tiff,   lb. 

Id.  In  an  action  of  assumpsit  for  work  and  labor  done,  and  materials 
found,  where  the  plaintiff  gave  in  evidence  a  written  settlement 
between  plaintiff  and  defendant,  acknowledging  a  balance  due  by 
defendant,  it  is  competent  for  the  defendant  to  show  that  the  items 
in  the  settlement  are  partnership  claims  due  plaintiff  and  another. 
Barger  vs.  CoUinn,  166. 

W.  An  account  stated  is  not  conclusive  on  the  parties  to  it,  but  may  by 
either  party  be  modified  by  other  evidence.    lb. 

81-  Where  a  debt  is  due  a  partnership  which  is  afterwards  dissolved, 
and  the  debt  is  assigned  to  one  of  the  partners,  it  is  competent  for 
such  partner  to  sustain  an  action  for  it  in  his  own  name,  by  proving 
that  the  debtor,  with  a  knowledge  of  such  assignment,  promised  to 
pay  it  to  him:  and  such  a  promise  may  be  implied  from  the  acts  of 
the  debtor,  as  well  as  expressly  proved.     lb. 

22.  The  mere  filing  an  account  in  bar  is  no  evidence  of  the  truth  of  the 
account.    lb. 


374  INDEX.— 7  H.  &  J. 

EVIDENCE.— eonfiniierf. 

28.  When  aa  iaetruiueDtaiy  witness  resiJes  out  of  the  jarisdictioa  i 
the  Court,  BO  as  not  to  bo  amenable  to  ita  procesB.  or  cannot  I 
found  after  diligeot  enquiry,  the  proof  of  bis  hand-writing  ia  ei 
dence  of  ever;  thing  on  the  face  of  the  inEtrument.  Dorteg  i 
Smtih.  248. 

S4,  Where  it  was  held  that  though  it  was  clear  from  the  evidence,  a  ce 
tain  order  of  an  intendant  nt  Havana,  under  which  addition 
dut;  was  paid,  wag  in  writing,  still  ita  conteuta  might  be  proved  t 
parol,  and  tliat  it  was  not  nece9Bar7  to  prove  it  by  an  authentic  i 
sworn  copy— tlie  rule  which  requires  this  last  proof,  being  applic 
ble  only  to  such  foreign  laws,  or  public  edicts,  of  which  a  reguh 
record  is  necessarily  presumed  to  have  been  kept.  Drake  vs.  ifui 
son.  293. 

25.  Held  also,  that  although  the  contents  of  the  order  could  nut  legally  t 

proved  by  parol,  yet  that  payments  under  the  order  might  be  i 
proved,  as  nuch  payments  established  the  fact  of  the  amount  ( 
duties  payable  at  Havana,  and  the  usage  or  custom  to  pay  then 
and  a  usage  or  custom  may  be  proved  by  parol,  whether  it  originaU 
in  a  public  written  law,  or  not.     lb. 

26.  In  an   action   of  replevin   the  former  owner  of  the  goods  replevied 

is  not  a  competent  witness  for  the  plaintiff,  to  prove  that  be  bai 
previously  sold  them  to  the  plaintiff  and  that  they  had  eubae 
quently  been  sold  under  an  execution  upon  a  judgment  of  i 
third  person,  and  purchased  at  such  sale  by  the  defendant;  aa  oi 
parol  evidence  could  bo  given  of  such  judgment  and  execution,  n 
foundalioD  being  first  laid   for  it.     Gkse  vs.  ThoiiiaH.  888. 

27.  But  if  tlie  judgment  and  sale  to  the  defendant  had  been  flrst  proper); 

proved,  the  former  owner  would  have  been  a  competent  wltnees  ti 
prove  a  previous  sale  by  him  for  a  valuable  consideration  to  tb 
plaintiff,    lb. 

!8.  A  vendor  is  not  generally  a  competent  witness  to  prove  title  in  hi 
vendee  against  a  slranger,  claiming  adversely,  as  he  is  Interested  bj 
reason  of  his  implied  warranty  in  supporting  the  title  of  the  ven 
dee.     lb. 

2B.  Proof  that  the  articles  charged  in  the  day-book  of  the  plaintiff  wen 
in  the  band-n'riliug  of  a  clerk  of  the  plaintiff,  who  was  dead 
admitted  as  proper  and  competent  evidence.     King  vs.  Maddvx.  SW, 

80.  The  defendant  cannot  chiim  an  entry  in  the  day-book  of  the  plaintifl 
as  evidence  of  a  credit,  without  all  entries  on  said  book,  in  whicli 
the  defendant  is  debited,  going  to  the  jury  as  evidence.     lb. 
See  Arbitration  and  Awabd.  3. 
Assumpsit,  5.  6, 
Bond.  3. 

CoNTKACT.  1. 

Executors  and  Administratoks,  S.  6. 

Law  and  Fact,  3,  S. 

Insurance.  9,  10, 13,  14 

Neouoes  and  Slavii:s,  1. 

Pi.E*DiNa.  5.  8,  7. 

Pkomissoky  Notks,  1. 

Statute  of  Fkauds.  5. 
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EVIDENCE.— Canfiniied. 
Wills,  1,  2,  3. 
Trespass  quare  clattsum  fregit,  4. 

EXECUTION. 

1.  If  a  defendant  shall  remove  from  the  county  in  which  a  judg- 

ment is  rendered  against  him,  an  execution  may  issue  from  the 
Court  of  such  county,  to  the  sheriff  of  the  county  in  which  the 
defendant  shall  reside,  &c.    Harden  vs.  Moores,  4. 

2.  Upon  the  return  of  a  nulla  bona  on  a  fieri  facias,  issued  in  the  county 

in  which  a  judgment  has  been  rendered,  the  clerk  of  the  Court 
of  that  county  may  issue  &flen  facias  against  the  goods,  &c.  of  the 
defendant,  in  any  other  county,  &c.    lb. 

3.  Executions,  thus  issued,  may  be  renewed  out  of  the  Ck>unty  Court  to 

which  they  shall  be  returned.    i6. 
See  Attachment,  3,  8.  . 

Replevin,  1,  2,  8,  5. 

EXECUTORS  AND  ADMINISTRATORS. 

1-  An  executor  cannot  make  the  property  of  his  testator  his  own,  by 
paying  the  debts  of  the  testator  out  of  his  own  funds  to  the  amount 
of  the  appraisement  of  his  estate.    HaMett  vs.  Glean,  13. 
^*  An  executor's  having  settled  an  account  of  his  administration  with 
the  Orphans'  Court,  and  being  charged  by  that  Court  with  the  ap- 
praised value  of  the  estate  according  to  the  inventory,  is  not  conclu- 
sive evidence  that  he  had  fully  administered  the  effects  of  the 
^^eased,  and  that  thereby  they  became  his  right.     76. 
'  "^  M^omissory  note  drawn  by  A.  in  favor  of  B.  endorsed  by  B.  to  C. 
?7  ^-  Ex'rs  of  T.  and  by  C.  one  of  the  Ex'rs,  endorsed  to  the  plain- 
.  ^*     C.  died,  and  in  an  action  of  assumpsit  on  the  note  against  D. 
iti  W'hich  he  is  styled  in  the  writ  and  declaration  Ex  'r  of  T.  and  his 
/iat>'lity  and  undertaking  are  alleged  to  be  in  that  character,  and  he 
Confesses  judgment,  and  the  entry  of  the  judgment  states  it  to  be 
against  him  as  Ex>. — On  appeal,  held,  that  such  judgment  was, 
'^^^'^ithstanding,  a  judgment  de  bonis  propriis,     Curtis  vs.  Bank  of 
Somerset,  19. 
.  Helci  also,  that  judgments  against  Ex'rs  or  Adm'rs  upon  contracts 
°^^<le  by  them  after  the  deaths  of  their  testators  or  intestates,  are 
P^^P^rly  de  bonis  propriis,  though  they  state  themselves  to  contract 
^   tHeir  representative  capacity,  and  though  they  are  so  called  in 
^    proceedings  in  the  actions  brought  against  them  upon  such  con- 

^^^  an  action  is  brought  against  an  executor  or  original  adminis- 

^^^i",  and  pending  it  he  dies,  the  administrator  de  bonis  non  may, 

^   A      ^^i:  the  Act  of  17»5,  ch.  bO,  be  made  a  party.    Gist  vs.  Cockey,  106. 

^  ^^^i*its  settled  by  executors  or  administrators  in  the  Orphans' 

^^**t;,  are  prima  fade  evidence  to  shew  the  situation  of  the  personal 

^^   ^^^^  of  the  deceased,  in  all  controversies  between  the  executor 

Or  _;^ 

^ciministrator  and  the  representatives  of  the  deceased,  and  in 

^*^«i8  by  creditors  against  the  heirs  or  devisees  of  the  deceased, 

PL^^      %o  warrant  a  sale  of  the  real  estate  by  decree  of  the  Court  of 


jJ'^"*^^*^cery.     But  such  accounts  are  not  evidence  at  all  of  over-pay- 
.,      ^^  ^^  by  executors  or  administrators,  or  that  the  claims  stated  in 
^^^^*i  were  debts  justly  due  by  the  deceased,  and  chargeable  upon 
^^al  assets,  either  at  law  or  in  equity.    lb. 
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7.  If  after  eihauBting  the  personal  aaaetn,  an  executor  or  adminiotrsto: 

do«H  pa7  debts  of  the  deceased  out  of  hia  onu  fucds.  he  has  a  rif^h 

only  to  be 'Substituted  in  the  place  of  the  creditors,  aiid  must  estab 

liah  his  claim  by  the  same  kind  of  testimony  which,  would  be  de 

manded  of  them.    lb. 
See  Aehitration  and  Award.  6. 

Bond.  1. 

Limitations,  2. 

Pleadiho,  S. 

SURRTV,  1. 

EXECUTORY  LIMITATIONS. 
See  WjLLS. 


FRAUD. 

See  Abrionhent,  2. 
Insubakcb,  18. 
FRAUDULENT  CONVEYANCES. 

See  Gift,  1,  2. 

aiFT. 

1.  A  deed  of  gift  of  personal  property  from  a  father,  (who  was  not 

icdebted  at  the  time.)  to  bis  child,  executed,  acknowledged  and 
recorded,  according  to  law,  conveying  the  property  to  the  child, 
with  a  provision  that  the  donor  was  to  remain  in  its  possession  and 
use  during  life.— ife/d.  to  be  valid  both  at  common  law  and  under 
the  Statute  of  18  Eliz.     Bokn  va.  Headtey.  194. 

2.  Such  a  deed  is  not  within  the  Statute  of  27th  EHz.,  that  Statute  not 

relating  to  conveyances  of  personal,  but  of  real  property.    lb. 
GRANT. 

See  Equitt,  1. 
OUA.^ANTY, 

See  Promissory  Notes,  5,  7. 
Statute  of  Frauds. 
GUARDIAN  AND  WARD. 

See  Bond,  2. 
HAND-WRITING. 

See  EviDENCB,  1,  39. 
HUSBAND  AND  WIFE. 

1.  Where  land  had  been  purchased  and  conveyed  in  trust  ior  a  husband 
and  his  wife  during  their  joiotlives.  and  tbelife  of  the  survivor  of 
tliem,  and  the  crops  growing  on  the  land  at  the  death  of  the  bos- 
band  were  sowed  or  planted  by  the  vendor  of  the  land  before  he 
conveyed,  such  crops,  as  emblements,  survived  to  the  wife  under 
the  trust  deed,  and  made  no  part  of  the  husband's  personal  eatatS' 
But  if  the  land  bad  been  sowed  or  planted  by  the  husljand  afW 
his  purchase,  it  had  been  otherwise.    Haalett  vs.  Gleim^  VS. 

3.  Real  estate  was,  after  marriage,  conveyed  in  irust  for  the  separate 

use  of  the  wife,  with  power  to  her,  among  other  things,  to  aeli 
and   convey,  and  absolutely  dispose  of  the  same  by  deed,  her  cover- 


INDEX.— 7  H.  &  J.  377 

HUSBAND  AND  WIFE.— Continved. 

ture  notwithstandiDg — HeldAhat  it  was  competent  for  her,  during 
the  coverture,  to  charge  such  estate  with  the  payment  of  her  debts, 
and  that  equity  would  enforce  such  a  contract  by  decreeing  a  sale 
of  the  estate.  Price  vs.  Bigham^  220. 
3.  That  the  general  power  granted  her  of  disposing  absolutely  of  the 
estate,  included  the  power  to  incumber  it  by  mortgage,  or  to  charge 
it  by  contract.  lb. 
See  Negroes  and  Slaves,  2. 

ILLEGITIMATE  CHILD. 
See  Bastabd. 

INFANT. 
See  Bond,  2. 
Iktesest,  1. 

INJUNCTION. 
See  Equity. 

INSURANCE. 

1.  A  deviation  is  a  voluntary  departure,  without  necessity  or  reasonable 

cause,  from  the  regular  and  usual  course  of  the  voyage.  Riggin 
vs.  Patapsco  Ins.  Co.  207. 

2.  A  digression    from  the   course  of   the  voyage,   made    to  avoid    an . 

imminent  peril  of  capture,  or  other  disaster,  is  no  deviation,  and 
does  not  affect  the  liability  of  the  underwriters.    lb. 
8.  When  the  facts  are  admitted,  the  question  whether  the  deviation  be 
justifiable  or  not  is  for  the  Court.     lb. 

4.  On  a  marine  policy  of  insurance  against  particular  risks,  the  under- 

writer is  supposed  tacitly  to  assent  to  all  reasonable  efforts  which  the 
master  may  find  it  necessary  to  make  for  the  safety  of  the  property 
insured,  and  its  transportation  to  the  port  of  destination,  and  to 
authorize  him  to  avoid  urgent  danger,  whether  such  danger  be  from 
a  peril  insured  against  or  not.    lb. 

5.  There  is  no  distinction  between  cases  of  physical  and  moral  necessity 

as  justifications  for  departure  from  the  course  of  the  voyage.     lb. 

6.  In  every  contract    of  marine  insurance,  it  is  the  obligation  of  the 

assured  to  provide  a  master  of  competent  skill  and  prudence;  and  if 
in  a  change  of  the  course  of  the  voyage  a  loss  happen,  which  may 
be  justly  attributed  to  the  master's  not  being  of  that  character,  the 
insurance  is  discharged.    lb. 

7.  The  mere  apprehension  of  danger,  not  founded  upon  reasonable  evi- 

dence, does  not  justify  a  deviation.  The  peril  apprehended  must 
be  such  as,  if  encountered,  loss  or  serious  injury  is  the  necessary 
consequence;  the  danger  must  be  imminent  and  obvious,  not  proble- 
matical or  contingent.     lb, 

8.  Where  it  was  held  that  there  was  a  deviation  which  discharged  the 

underwriters.  lb. 
•.  In  an  action  of  assumpsit  by  C.  claiming  to  be  the  owner  of  the 
property  insured,  against  D.  to  recover  the  amount  received  by  D. 
upon  certain  policies  of  insurance  effected  in  his  name,  for  account 
of  whom  they  might  concern. — Held,  that  it  was  competent  forD. 
to  show  that  the  policies  were  effected  by  him  as  the  agent  of  a 
third  person,  and  that  the  letters  of  that  person  to  D.  directing  the 
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ire  admissible  evidence  of   that    fact.     Seteson  < 
Dovglaas.  306. 

10.  The  words,  ''whom   it  may  citncern,"in  a  policy  of  infiurance.  s 

techoical,  and  are  underBtood  to  mean  not  any  and  every  boi 
who  may  chance  to  hove  an  interest  in  the  thing  insured,  but  bu 
person  only  as  is  in  the  contemplation  of  the  contract.  Theysuppc 
an  agency,  and  look  solely  to  tbe  principal  in  whose  behalf,  or  i 
whose  account  the  agent  acts.  Such  principal  is  the  person  in  t 
contemplation  of  the  contract,  and  is  the  one  whom  it  alone  co 
cems;  and  bis  existence  may  be  proved  by  extrinsic  evidence,     lb. 

11.  No  person  can  avail  himself  of  a  policy  of  insurance,  not  cuntainii 

the  general  clause  "whom  it  may  concern,"  or  one  of  eimil 
import,  but  those  named  in  the  policy  as  the  parties  insured, 
on  whoM;  accouut  it  is  expressed  to  be  made.  But  a  policy  in  ll 
name  of  one,  with  this  general  clause,  will  cover  the  interest 
any  person  for  whose  benefit  it  is  intended  when  effected,  and  wl 
either  previously  authorizes  it.  or  subsequently  adopts  it — subs 
quent  adoption  in  nuch  a  case  being  equivalent  to  a  prior  order  f 
the  insurance.  Jb. 
13.  Where  A.  authorizes  B.  to  effect  an  insurance  for  him — or  B.  wit 
out  authority,  designs  to  insure  for  A.  and  in  either  case  B.  direc 
A  sub-agent  to  insure  in  such  sub-agent's  name,  with  the  gener 
clause,  the  policy  will  enure  to  A 's  benefit,  although  his  inlere 
was  not  known  to  the  sub-agent,  or  to  the  underwriters,  in  hi 
manner  as  it  would  have  done  had  it  been  immediately  effected  t 
B.  himself.    lb. 

13.  The  plaintiS  C.  claiming  title  to  the  property  insured  under  a  bi 

of  sale  to  him  from  the  principal  of  the  defendant  D. — Udd,  th: 
it  was  not  competent  for  D.  to  show  that  such  hill  of  sale  wi 
intended  by  his  principal  to  defraud  his  creditors,  however  uafft 
C's  conduct  may  have  been  in  relation  to  it.     lb. 

14.  The  sworn  certiticate  of  the  captain  of  a  vessel,  insured  by  an  s^d 

of  the  disbursements  of  the  agent  upon  the  vessel,  is  not  evident 
of  such  disbursements,  in  an  action,  against  the  agent  by  the  prii 
cipal,  to  recover  the  amount  received  by  the  agent  upon  tbe  inEU 
ance;  but  the  captain  himself  should  be  produced.     lb. 

INTEREST. 

1.  In  an  action  on  a  testamentary  bond,  brought  at  the  instance  of  lb 

only  daughter  of  the  decea.sed.  it  was  admitted  that  no  guardian  bs 
been  appointed  for  the  equitable  plaintiff  during  her  mioorii] 
which  expired  on  the  10th  of  March.  1814.  when  she  arrived  i 
the  age  of  10  years— He/J.  by  the  County  Court,  that  she  was  DC 
entitled  to  interest  on  the  sum  claimed  by  her  except  from  tin 
period.      Hojidy  vs.  Slate,  34. 

2.  Interest  is  recoverable  as  of  right  upon  contracts  in  writing  to  p». 

money  upon  a  day  certain,  as  upjn  bills  of  exchange  or  promiswrj 
notes,  or  on  contract-*  for  the  payment  of  interest,  or  where  th 
money  claimed  has  been  actually  used,  and  upim  bonds,  *c.  bu 
in  other  cases  it  is  a  question  entirely  for  the  jury,  to  be  decidw 
according  to  the  equity  and  justice  between  the  parlies,  on  ft  «"• 
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sideration  of  all  the  circumstanceB  of  the  particular  case  as  disclosed 
at  the  trial.     Newson  vs.  Douglaas^  806. 
See  Equity,  2. 

JOINT  TENANCY. 

&«  Husband  and  Wife,  1. 

JUDGMENT. 
See  Equity,  1. 

Execution,  1 ,  2,  8, 

EXBCUTORS  and  ADMINISTRATORS,  8,  4. 

Law  and  Fact,  3. 
Pleading.  1,  8. 
Practice,  9. 

JURY. 

See  Law  and  Fact,  4. 

LANDLORD  AND  TENANT. 

1.  Where  to  an  avowry  in  an  action  of  replevin  the  plaintiflf  pleaded 
three  pleas. — 1.  That  the  defendant  did  not  demise  the  house,  &c.  in 
manner  and  form  as  is  in  the  avowry  alleged.  2.  That  J.  J.  did 
not.  as  alleged  in  the  avowry,  hold  and  enjoy  the  house  as 
tenant  thereof  to  the  defendant,  under  the  supposed  demise 
thereof  in  the  avowry  mentioned,  in  manner  and  form,  &c.  3. 
That  there  was  no  rent  in  arrear,  Sec,  To  the  first  two  pleas 
the  defendant  demurred,  and  took  issue  on  the  third. — Hdd^ 
first,  that  the  first  plea  was  bad  in  substance,  because  the  demise 
stated  in  the  avowry  was  a  joint  demise  by  defendant  and  her 
husband,  and  the  plea  traversed  a  demise  by  the  defendant  only, 
which  was  the  tender  of  an  immaterial  issue  that  would  not 
be  cured  by  the  verdict.  Hdd^  secondly,  that  the  second  plea  was 
good,  because  the  demise  it  referred  to  and  traversed,  was  the  joint 
demise  by  defendant  and  her  husband,  stated  in  the  avowry,  and  by 
the  avowry  J.  J.  was  sufficiently,  though  indirectly,  asserted  to  be 
the  tenant  whose  goods  were  subject  to  the  distress;  and  that  if  by 
the  avowry  it  appeared  that  J.  J.  was  in  no  degree,  and  for  no  pur- 
pose, the  tenant  of  the  avowant,  the  avowry  itself  would  be  bad. 
Held^  thirdly,  that  as  the  second  plea,  which  was  ruled  good  on  the 
demurrer,  went  to  the  whole  cause  of  action  of  the  avowant,  it  was 
not  necessary  to  try  the  issue  in  fact  joined  on  the  third  plea. 
Howard  vs.  Ramsay^  91. 

2.  In  covenant  there  must  be  a  perfect  privity  between  plaintiff  and 

defendant,  but  such  privity  is  not  necessary  to  make  one's  goods 
liable  to  a  distress  for  rent  as  a  tenant.  A  distress  is  rather  a  remedy 
upon  the  land  demised,  than  against  the  person  of  a  tenant, 
although  some  tenancy  must  be  shown  to  sustain  it.     I  b. 

3.  Where  goods  are  fraudulently  removed  by  a  tenant  to  avoid  his  rent, 

and  afterwards  are  sold  by  him  to  a  bona  fide  purchaser,  the  sale 
is  valid  under  the  Statute  11  Geo.  II,  ch.  19.     Neale  vs.  Clautice^  270. 

4.  Goods  of  a  third  person  cannot  be  taken  for  rent,  except  they  are 

found,  at  the  time  of  the  distress,  on  the  premises.    Ih, 
See  Pleading,  7. 
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LAW  AND  FACT. 

1.  It  is  the  proviDce  of  the  Court  to  determiDe  all  queslioDB  of  li 

arieing  before  them;  and  of  the  jury  to  find  all  matters  of  fa 
when  evidence  legally  eufficient  for  that  purpose  is  submitted 
their  cousideratiou;  but  tbis  legal  Bufficiencj  ia  a  queBtion  of  la 
of  which  the  Court  are  the  exclusive  judges.     Davis  vs.  Davis,  i 

2.  Whenever   testimony  is   so   light   and  inconclusive  that   no    ratioi 

mind  can  infer  from  it  the  fact  which  it  is  offered  to  establish^  it 
the  duty  of  the  Court,  when  applied  to  for  that  purpoae,  to  ioatrt 
the  jury,  that  there  ia  no  evidence  before  them  to  warrant  their  fio 
ing  the  fact  bo  attempted  to  be  proved.  lb. 
8.  Wheu  there  are  issues  in  law  and  in  fact,  and  it  appears  b;  t 
judgueut  on  the  former  that  the  plaintiff  has  no  cause  of  actio 
it  is  not  necessary  that  the  latt«r  should  be  tried  by  the  jury.  SU 
VB.  Merryman.  64. 

4.  Tlie  effect  of  granting  a  prayer  that  the  plaintiff  is  entitled  to  reoov 

if  the  jury  believe  certain  enumerated  facts,  is  to  withdraw  from  tl 
jury  the  finding  of  all  other  facts  than  those  specified.  Riggia  i 
Patapsco  Ins.  Co.  S07. 

5.  Where  there  is  no  evidence  before  the  jury  of  a  fact,  or  the  eviden 

offertid  is  so  vague  and  indefinite  that  no  rational  inference  of  sn< 
fact  can  be  deduced  from  it,  the  Coart  ought  to  direct  the  jury  tb 
it  in  not  competent  for  them  to  find  such  fact.    lb. 
See  Insurance.  3. 


LEVY  COURT. 

By  the  Acts  of  1763,  ch.  53,  and  1798,  ch.  34,  the  Justices  of  the  Lev 
Courts  of  the  several  counties  ore  authorized  and  required,  on  son) 
day  betiveen  the  let  of  March  and  the  1st  of  October  annuall] 
to  meet  to  adjust  the  ordinary  expecses  of  their  several  countiet 
and  to  inipjBe  an  assessment  hufficieot  to  defray  such  charges,  aoi 
to  appoint  a  collector  of  the  same— Helil ,  that  the  power  vested  i: 
the  Levy  Courts  to  impose  taxes  is  a  specially  delegated  power.  aii< 
like  other  Bpecially  delegated  (xiwers,  must  be  strictly  pursued 
and  that  such  Court  had  no  authority,  althoui^h  it  met  betwee: 
the  1st  of  March  and  the  Isl  of  October,  to  adjourn  to  any  day  be 
yond  the  Ist  of  October,  for  the  purpose  of  completing  the  levy 
and  any  tax  imposed  at  such  adjourned  meeting,  was  witboD 
authority,  and  illegal ;  and  although  such  tax  was  collected  by  thi 
collector  appointeil  for  the  purpose,  yet  an  action  on  his  bout 
could  not  be  sustained  for  the  amount  so  collected.  Stale  vs.  Xfrrf 
man.  64. 

LIMITATIONS. 

1.  When  the  Statute  of  Limitatiune  once  begins  to  run.  no  Bub(>equeDi 
circumstance  stops  its  operation.  It  does  not,  however,  begin  K 
operate  unless  there  is  a  person  in  esse  competent  to  sue.  RuJF  «■ 
Butt.  11. 
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2.  The  Act  of  Limitations  is  no  bar  in  an  action  of  trover,  where  the  oon- 
version  of  the  property  of  a  deceased  person  was  before  letters  of 
administration  were  granted  to  the  plaintiff,  but  at  a  time  when  there 
was  no  person  to  assert  the  rights  of  the  creditors  and  legatees  of 
the  deceased.  The  Statute  begins  to  operate  only  from  the  time  a 
right  to  demand  the  property  vests  in  some  one.   Haslett  vs.  Olenn^  18. 

lOBTGAGE. 

1.  Where  A.  had  mortgaged  to  N.  certain  property  to  indemnify  him 
against  any  liability  for  his  endorsements  of  sundry  promissory 
ootes,  to  be  drawn  by  S.  in  favor  of  T.  and  by  him  endorsed  to  N. 
not  exceeding  810,000,  to  be  negotiated  for  the  accommodation  of 
S.  and  T.  and  such  notes  were  so  drawn,  endorsed  and  nego- 
tiated; and  N.  afterwards  became  the  endorser  of  other  notes, 
drawn  and  endorsed  by  S.  and  T.  for  other  sums  of  money,  and 
negotiated  for  their  use;  and  A.  had  by  deed  transferred  to  S.  and 
T.  the  property  thus  mortgaged  to  N. ,  and  T.  had  conveyed  to  R.  in 
trust  for  the  benefit  of  certain  of  his  creditors,  his  moiety  of  the 
property  so  conveyed  to  him — Held^  that  the  moiety  of  T.  in  the 
property  conveyed  to  him  by  A.  could  not  be  made  responsible  for 
more  than  the  sum  of  Si 0.000,  secured  by  the  mortgage  from  A.  to 
N. ;  and  the  doctrine  of  tacking  could  not  be  brought  to  bear  on  the 
case.  Chase  vs.  McDonald,  125. 
2>  As  against  a  surety  the  contract  cannot  be  carried  beyond  the  strict 
letter  of  it — it  cannot  be  extended  by  equitable  construction.    lb. 

3.  But  as  S.  mortgaged  to  N.  his  part  of  the  property  conveyed  to  him 

by  A.  which  had  been  included  in  the  mortgage  from  A.  to  N.  and 
also  other  property,  to  secure  N.  for  his  endorsements,  therefore,  as 
respects  S.  he  by  express  contract  made  his  property  liable  beyond 
the  sum  expressed  in  the  mortgage  from  A.  to  N.     Ih. 

4.  As  the  evidence  showed  that  N.  did  not  incur  his  further  responsibility 

upon  the  immediate  credit  of  the  land  mortgaged  to  him  by  A.  the 
doctrine  of  tacking  cannot  prevail.     1  b. 

5.  If  the  bill  had  been  filed  by  N.  against  T.  as  mortgagor,  to  fore- 

close the  mortgage,  he  could  not  have  a  right  to  tack  his  claim  to  the 
prejudice  of  other  creditors.    lb. 

6.  There  is  a  distinction  between  a  bill  to  redeem,  and  a  bill  to  fore- 

close a  mortgage;  in  the  latter  case  the  mortgagee  cannot  insist  on 
tacking  his  subsequent  debt,  as  he  may  do  on  a  bill  for  a  redemp- 
tion,   lb. 

7.  In  the  mortgage  from  A.  to  N.  before  mentioned,  it  is  recited  that  S. 

and  T.  were  about  to  obtain  a  loan  of  $10,000  at  the  Union  Bank,  on 
notes  to  be  drawn  by  S.  in  favor  of  T.  and  by  him  endorsed  to  N. 
and  to  be  renewed  from  time  to  time,  &c.  That  A.  had  agreed  to 
secure  the  payment  of  the  notes,  and  to  indemnify  N.  for  the  en- 
dorsements of  the  said  notes,  or  any  of  them.  For  which  purpose 
A.  conveyed  certain  property  to  N.  in  fee,  with  a  proviso,  that  if 
A.,  8.  and  T.  or  either  of  them,  should  at  all  times  save  harmless 
N.  by  reason  of  any  endorsement  made  by  him  of  the  notes  of  S. 
not  exceeding  $10,000,  the  deed  was  to  be  void.  The  loan  was  ne- 
gotiated at  the  Union  Bank,  and  the  notes  renewed  from  time  to 
time,  drawn  and  endorsed  as  above  mentioned,  until  they  were 
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MORTGAGE.— Co>i(in»erf. 

afterwiirds  paid  by  proceeds  of  a  loaD  obtaioed  upno  other  note' 
drawn  aod  eadorsed  in  like  luanuer.  at  tlie  City  Bauk—Hdi 
tliat  ai«  the  debt  due  at  th€  Union  Bank  wax  closed  by  funi 
obtained  from  tlie  Citf  Bank,  the  raoitgage  from  A.  to  N.  n 
mained  as  asec.urity  to  inderuDify  N.  againitt  any  liability  for  hU  et 
dorsemeats  of  the  laKt  mentioned  notes.     Id. 

8.  Notwithstanding  tlie  revergal  in  part  of  the  Chancellor 'n  decree,  ti 

rightaof  purchaaersnuder  the  dame  are  reserved  and  protected.     /I 

9.  On  a  bill  praying  a  decree  for  the  sale  of  mortgaged  property  for  th 

payment  of  the  mortgage  debt,  where  the  mortgage  wan  not  n 
corded  in  lime— Held  by  Johnkon.  Chancellor,  that  in  the  distribi 
tion  of  the  proceeds  of  sale,  the  mortgagees  were  not  entitled  ta 
preference  over  the  creditors  of  the  mortgagor,  who  became  sui' 
subsequent  to  the  date  Df  the  mortgage:  hul  that  they  were  mi  em 
tied  in  relation  to  priorcreditors.— J/eW  further,  that  although  th 
priority  of  the  mortgaseea  did  not  extend  to  the  subsequent  debt 
of  the  mortgagor,  yet  that  the  mortgagees,  being  entitled  to  priorit 
over  previous  debts,  they  were  entitled  to  the  benefits  of  those  debi 
in  the  distribution  of  the  proceeds  of  sale,  so  as  to  reduce  the  prt 
portion  of  subsequent  cieditoie  to  what  it  would  have  been  it  tli 
previous  debts  had   been  fully  allowed.     Pamielt  vs.  f'ariiterii'  Bnnl 

10.  On  an  appeal  by  some  ot  tbe  creditors  of  tlie  mortgagor,  the  appej 

was  cliHmis.sed,  because  there  was  no  proof  of  their  debte.     lb- 
See  Assumpsit,  1. 

HUSBA.ND    AND    WlFE,  8. 

Prtoats.-wiiY  Notes.  3. 

NEGROES  AND  SLAVES. 

1.  H.  being  entitled  by  deed,  at  bee  father's  death,  to  certain  slaves,  th 
f.itlier  sold  them  as  slaves  for  life  to  B.  who  took  possession,  ao' 
UDed  them  as  his  own.— Held,  in  an  action  of  trover,  brought  at  th 
father's  death  by  H.  agaiust  B.  lor  the  slaves,  that  there  munt  b 
ottier  evidence  of  a  conversion  of  the  slaves  by  B.  to  entitle  H.  t 
recover.    Btihit  vs.  Headley.  184. 

S.  After  the  date  of  the  said  deed,  H.  who  was  then  a  single  wnnar 
married.  The  donor,  her  father,  died  during  h«r  coverture,  sik 
afterwards  her  liusbond  died,  without  doing  anything  to  recove 
the  poHsension  of  the  slaves. — Held,  that  the  right  to  tliem  suri  iw' 
to  the  wife,     lb. 

8.  The  issue  of  slaves  boru  during  the  existence  of  a  tenancy  for  life 
beloug  to  the  tenant  for  life.     Pur  Abcheb,  J.     Jb. 

See  EvlDE.'iCE,  n,  IH. 


PARTNEHSIUP. 

1.   Where  one  partner  draws  a  note,  gives  a  letter  of  credit  or  guaranie" 
in  the  name  of  all  the  partners,  it  binds  all.     Coiirney  vs.  Btiker,  K 
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PARl'NERSHIP.— Confi»iM6d. 

t  The  act  of  each  partner,  in  a  transaction  relating  to  the  partnership, 
binds  all  the  partners;  and  to  this  rule  there  is  no  exception,  except 
what  may  grow  out  of  covin,  or  such  gross  negligence  as  may  be 
equivalent  to  covin.     lb. 

8.  A  promissory  note  given  by  one  of  two  joint  partners  to  W.  B.  for 
a  debt  due  from  the  partners  to  W.  B.  and  W.  C  also  partners  in 
trade,  may  be  sued  on,  in  the  name  of  W.  B.  and  his  recovery  is  as 
trustee  for  W.  B.  and  W.  C.  and  enures  to  their  benefit.    lb. 

See  Evidence,  21. 

PAYMENT. 

A  debt  or  right  of  action,  cannot  be  extinguished  by  the  acceptance  of 
an  obligation  or  undertaking  of  equal  4.ignity — it  must  be  one  of 
higher  grade  to  produce  that  effect.    Bowers  vs.  State^  25. 
See  Assumpsit,  3. 

Promissort  Notes,  3. 

PLEADING. 

1.  In  giving  judgment  on  a  demurrer  to  a  plea,  &c.  the  Court  go  to  the 

first  error.     State  vs.  Mert'yman,  65. 

2.  The  rules  which  have  been  adopted  in  England,  in  relation  to  pleas 

in  bar  to  bills  in  equity,  when  resorted  to  by  defendants,  are  con- 
sidered as  applicable  to  them  here;  and  where  the  defendant's  plea 
was  not  set  down  for  hearing,  and  no  replication  was  filed  to  it, 
held^  that  the  plea  did  not  operate  as  a  bar  to  the  complainant ^s 
suit.     Chase  vs.  M'Dotiald,  125. 

3.  Under  the  Acts  of  Assembly  of  1785,  ch.  80,  and  1809,  ch.  153,  author- 

izing amendments  ''in  all  proceedings  whatsoever  before  verdict, 
so  as  to  bring  the  merits  of  the  question  between  the  parties  fairly  to 
trial,"  the  writ  cannot  be  amended.     Stoddert  vs.  Newman,  190. 

4.  Where  that  is  to  be  done,  it  must  be  by  the  titling,  or  by  some  other 

part  of  the  proceedings,  agreeably  to  the  law  prior  to  such  Acts  of 
Assembly.    lb. 

5.  In  an  action  of  assumpsit  against  N.  to  charge  her  as  executrix  of  C. 

with  rent  accruing  after  C's  death,  upon  a  demise  from  the  plaintiff 
to  C.  evidence  must  be  given  on  the  plea  of  noii-assuvipsit  of  her 
being  executrix,  as  well  as  that  she  occupied  the  demised  premises. 
lb. 

6.  In  an  action  against  the  assignee  of  a  term  to  recover  the  rent  of  the 

demised  premises,  general  pleading  is  allowable;  but  it  must  be 
shown,  as  well  as  generally  alleged,  that  the  defendant  is  either  in 
fact  or  in  law  assignee.     lb. 

7.  To  support  an  action  for  use  and  occupation  a  demise  must  be  shown, 

or  some  evidence  given,  to  establish  the  relation  between  the  parties 
of  landlord  and  tenant.    lb. 

8.  Where  on  a  demurrer  judgment  is  given  against  the  plaintiff,  and  he 

asks  leave  to  amend  the  pleading  demurred  to,  and  does  amend, 
he  is  considered  as  acquiescing  in  the  judgment,  and  as  abandoning 
his  right  to  appeal  from  it.    lb. 

9.  Debt  on  a  single  bill.     Defendant  pleaded  general  performance  of 

articles  of  agreement,  and  plaintiff  replied,  by  a  protestation,  that 
the  defendant  had  not  performed  the  articles  of  agreement,  and 
issue  was  joined.    lb. 
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PLEADING.— Conttnued. 

Held,  that  the  pleadings  were  irregular;  that  in  fact  there  was  n 
ieeue  joined  in  the  cause-  Tliat  to  make  au  issne,  as  the  pl>> 
affirmed  the  performance  of  articles  of  agreement,  there  shoul 
have  been  in  the  replication  an  express  negation  of  the  plet 
That  a  denial  by  way  of  protestation  is  no  denial,  aod  ie  eve 
unavailable  in  the  Euit  in  which  it  is  made,  and  in  that  suit  th 
matters  protested  against  are  in  effect  admitted.  Martin  <ii 
Oarrett.  308. 

10.  Held  also,  that  if  there  -n-as  an  issue  joined  in  fact,  it  was  an  imma 

terial  one,  as  it  was  joined  on  articles  of  agreement  which  did  no 
appear  in  the  pleadings,  and  the  action  was  on  a  single  bill,  and  wa 
therefore  an  iasue  on  a  point  different  from  the  material  allegatioi 
in  the  plaintiff's  deciaration.     lb. 

11.  A  verdict  having  been   rendered   for  the  defendant  in  the  inferioi 

Court,  and  judgment  given  on  the  verdict,  it  waa  reversed  by  thi 
Appellate  Court,  and  returned  by  procedendo,  that  the  Court  belon 
might  award  a  replender,     lb. 

12.  A  general  demurrer  to  a  plea  confesses  all  the  facts  which  are  well 

pleaded,    yeale  vs.  Cloutice,  370. 
18.  A  plea  in  trespass  is  had  on  demurrer  that  does  not  cover  the  whole 
trespass  laid  in  the  declaration,  although  it  need  not  answer  maCtet 
stated  in  aggravation  of  damages.     lb. 

14.  In  an  action  of  trespass  for  taliiug  personal  chattels,  the  declaration 

must  state  them  to  be  the  plaintiff's  at  the  time  of  the  taking,  or  the 
omission  will  be  fatal  even  after  verdict.     lb. 

15.  In  such  an  action  of  trespass,  where  the  declaration  contained  the 

averment  of  property  iu  the  plaintiff  at  the  time  of  the  taking,  a 
plea,  justifyiug  the  ttiking  as  a  distress  for  rent  due  the  defendatit 
by  a  third  persou.  and  that  the  chattels  were  on  the  demised  prem- 
ises when  the  rent  accrued,  and  were  fraudulently  removed,  and 
afterwards  pursued  and  taken  within  thirty  days,  is  insufficient, 
because  it  does  not  deny  that  the.v  were,  at  the  time  of  the  taking, 
the  property  of  the  plaintiff.  If  such  a  plea  averred  them  to  belong 
to  the  tenant  when  taken,  the  plea  would  seem  to  be  good,  except 
as  to  form.    lb. 

16.  In  such  an  action  a  plea,  that  the  property  in  the  chattels  was  in  tba 

defendant,  or  in  a  third  person,  would  be  biid  ou  special  demurrer. 
because  it  would  amount  to  the  geiieral  issue.     lb. 

17.  The  general   replication  dc  injuria  sua  propria,   &c.  is  only  proper 

where  matter  of  excuse  is  pleaded  in  the  defendant's  plea,  and  oot 
where  he  relies  upon  title.     lb. 
See  Appeal  and  Error.  5. 

arbitkation  and  award,  6. 

Bond  4. 

Ejectment,  1.  S. 

Executors  and  Admisistrators,  5. 

Landlord  and  Tenant,  1. 

Practice,  4. 

Promissory  Notes,  1. 

Statcte  of  FitAiiDs.  8. 

Trespass  quare  claUSum  freqit,  5. 
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PRACTICE. 

1.  It  is  not  the  practice  in  this  State  to  require  a  warrant  of  attorney  to 

counsel  to  appear,  and  the  English  rules  of  practice  upon  that  sub* 
ject  are  not  applicable  here.    Henck  vs.  Todhunter^  204. 

2.  A  party  may  here  appear  in  propria  persona^  or  by  attorney,  and 

when  the  appearance  of  an  attorney  is  entered  on  record,  it  is  con- 
sidered as  done  by  the  authority  of  the  party;  and  whatever  is  done 
in  the  progress  of  the  cause  in  which  such  appearance  is  entered,  is 
esteemed  as  done  by  and  as  binding  on  him.  Whether  the  attorney 
is  or  is  not  faithful  to  his  trust,  is  a  matter  between  him  and  the 
party.     lb. 

3.  Where,  therefore,  an  attorney  on  the  record  applies  for  permission  to 

have  his  appearance  stricken  out,  the  presumption  is  that  be  does  it 
by  the  authority  of  his  client:  and  the  client  is  not  thereby  entitled 
to  a  continuance  of  his  case,  but  it  is  to  be  proceeded  in  as  if  the 
appearance  had  not  been  stricken  out.    lb, 

4.  Where  the  inferior  Court  had  permitted  a  plea  to  be  stricken  out, 

and  it  was  ruled  that  the  defendant  answer  anew,  and  then,  at  the 
instance  of  the  defendant's  counsel,  the  appearance  of  the  counsel 
was  stricken  out,  and  no  new  plea  was  put  in. — Hdd^  by  the  Appel- 
late Court,  that  a  judgment  by  default  was  properly  entered  against 
the  defendant,  as  it  was  to  be  presumed  that  the  leave  to  withdraw 
the  plea  was  on  condition  that  the  defendant  should  plead  anew, 
without  delay,  and  that  the  rule  then  laid  upon  him  to  plead  anew, 
was,  virtually,  a  rule  to  plead  mstanter,  lb. 
See  Rules  op  Court. 

?RiSUMPTIONS. 
See  Evidence. 

PRINCIPAL  AND    AGENT. 
See  Evidence,  9. 

INSUBANCE,  9,  10,  12,  14. 

Promissort  Notes,  6. 

WORITY  OF  LIENS. 
See  MoRTOAQE,  9. 

B0MI8S0RY  NOTES.  | 
1-  Where  there  was  a  Variance  between  the  date  of  a  promissory  note 
declared  upon,  and  that  offered  in  evidence — Held,  that  as  there 
was  a  count  in  the  declaration  for  money  had  and  received,  the 
note  was,  under  that  count,  properly  given  in  evidence.  Coursey  vs. 
Baker,  28. 

2.  The  execution  of  a  mortgage,  by  an  accommodation  endorser  to  the 

holder,  to  secure  the  payment  of  a  promissory  note,  does  not  ex- 
tinguish the  note  in  relation  to  any  of  the  parties  to  it.  Clapper  vs. 
Union  Bank,  74. 

3.  Where  a  promissory  note  was  drawn  by  C.  in  favor  of  P.  and  by 

him  endorsed  to  the  holder,  and  P.  after  the  note  fell  due,  gave  the 
holder  his  own  note  for  the  debt— He/d,  that  the  first  note  was  not 
extinguished,  unless  the  last  was  received  by  the  holder,  in  substi- 
tution and  in  satisfaction  of  the  first.    lb, 
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PROMISSORY  NOTES.— Ctow(«««i. 

4.  QivJDK  time  to  the  endorser  of  a  promiaeorj  note,  drawn  uid  nef 

tiated,  with  the  knowledge  of  the  holder,  for  the  accommodatioD 
the  endorser,  will  not  discharge  the  maker.  In  relation  to  the  effc 
of  giving  time  in  caeen  of  notes  and  bilte  of  exchange,  there  is 
distinction  between  real  and  accommodation  paper.    lb. 

5.  In  an  action  of  aasnmpait  by  W.  as  the  endorsee  of  a  promisao 

note,  against  Q.  the  maker,  it  appeared  that  G.  was  the  president 
an  incorporated  manuf acta  ring  company;  that  the  payees  of  tl 
note  Mid  tnercbandiM  to  the  company,  and  sent  it.  with  a  bill 
parcels,  to  the  company,  in  which  they  charged  them  as  the 
debtors,  and  that  O.  afterwards  sent  the  payees  the  note  sued  upo 
to  W.  the  plaintiff. — Held,  that  W.  was  not  necessarily  entitled 
recover.  That  if  the  payees  of  the  note,  in  selling  to  the  company 
gave  credit  to  them  by  which  the  debt  became  theirs,  and  not  i 
G.  the  defendant,  his  note,  given  in  consideration  of  such  debt,  m 
but  a  promise  to  pay  the  debt  of  another,  and  void  for  the  wai 
of  a  sufficient  consideration.     Wynan  vs.  Gray,  290. 

0.  An  i^nt  may  so  contract  as  to  bind  himself  personally;  and  in  th 
case  the  payees  of  the  note  might,  with  a  knowledge  that  G.  wi 
the  agent  of  the  company,  when  they  sold  the  merchandise  in  que 
tion,  have  refused  to  give  tbem  credit  for  it,  and  elected  to  delivi 
it  on  the  individual  credit  of  G.;  and  if  be  had.  under  such  circun 
stances,  agreed  to  bind  himself  personally,  it  would  have  been  a 
agreement  for  a  sufficient  consideration.    lb. 

T.  In  an  action  on  a  promissory  note  by  the  payee,  or  by  a  holder  t 
whom  it  was  endorsed  after  it  became  due,  it  is  competent  for  tb 
maker  to  prove  by  parol  the  want  or  failure  of  consideration  or  tha 
the  note  was  given  for  the  debt  of  a  third  person,  in  which  latle: 
case  it  should  show  on  its  face  a  good  consideration  moving  to  tbi 
maker.  The  holder  in  such  an  action  stands  in  the  place  of  tbi 
payee,  and  is  subject  to  all  the  equity  of  the  maker.    lb. 

8.  If  the  fact  had  been  that  O.  was  a  stockholder  of  the  company,  hi 

individual  agreement  to  pay  a  debt  of  theirs  would  be  void  for  tJii 
want  of  consideration;  because  his  liability,  as  a  member,  woulc 
be  a  liability  only  in  his  corporate  capacity,  and  binding  on)y  to  thi 
extent  of  his  corporate  funds.     lb. 

9.  Whether  the  credit  on  the  sale  of  the  merchandise  was  originall] 

given  by  the  payees  of  the  note  to  the  company,  or  to  O.  indi- 
vidually, and  whether  the  note  was  passed  on  account  of  thai 
transaction  or  not.  were  hdd  to  be  questions  of  fact  for  the  jnry.  to 
be  decided  upon  all  the  evidence.  lb. 
10.  Separate  actions  cannot  be  maintained  on  a  joint  promissory  note  made 
by  two,  since  the  Act  of  1811,  ch.  161.  Pike-n.  DaMeU.3«>. 
See  AsscMFsrr.  1. 

EXBCCTOBS  AND  ADHUnSTRATOllS,  8. 

hobtoaqe,  1,  7. 
Fabtnbbbbif,  B. 
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BENUNCIATION. 
See  Evidence,  4. 

REPLEVIN. 

1.  Where  real  and  personal  property  were  taken  under  a^.  /a.  and  the 

aheriff  returned  the  writ ''  laid  aa  per  schedule,  and  the  goods  and 
chattels  replevied,"  and  the  replevin  was  by  a  third  party — On 
motion  a  venditioni  exponas  was  issued  to  the  sheriff  for  the  sale  of 
the  personal  as  well  as  the  real  estate.    Cromwell  vs.  Owings,  44. 

2.  Goods  taken  under  an  execution  cannot  be  replevied  out  of  the  offi- 

cer's hands,  either  by  a  stranger,  or  by  the  defendant  in  the  judg- 
ment, and  this  whether  such  goods,  when  taken,  were  in  the  pos- 
session of  the  defendant  or  not.  In  either  case  they  are  con- 
sidered as  in  custodia  legis,  lb. 
8.  After  goods  are  sold  under  an  execution,  and  are  in  the  hands  of  the 
purchaser,  they  may  be  replevied  by  the  true  owner,  or  an  action 
for  damages  maintained  by  him  against  the  officer.      Ih. 

4.  Replevin  in  this  State  is  the  usual  remedy  to  enable  an  owner  to  re- 

cover personal  property  from  the  possession  of  another,  whether 
that  possession  be  tortious  or  not;  but  to  this  there  is  an  exception 
as  to  such  goods  as  are  in  the  custody  of  the  law,  or  as  have  been 
taken  by  replevin  from  the  owner  by  the  party  in  possession.    lb. 

5.  At  common  law  it  is  a  contempt  of  the  Ck>urt  issuing  an  execution, 

to  replevy  property  taken  under  it.    lb. 
See  Evidence,  26,  27. 

Landlord  and  Tenant,  1,  2. 

REVOCATION. 

See  Wills,  12,  13, 14. 

RIGHT  OF  WAY. 
See  Way. 

RULES  OF  COURT. 

1.  A  rule  of  an  inferior  Court  authorizing  a  principal   to    be  surren- 

dered in  discharge  of  his  bail  upon  a  scire  facias  being  returned  scire 
feci^  at  any  time  during  the  first  five  days  of  the  term  to  which  the 
return  is  made,  is  a  legitimate  rule,  and  is,  in  giving  time  to  sur- 
render the  principal,  a  mere  matter  of  favor  or  indulgence  to  the 
bail.    Carroll  vs.  Barber,  329. 

2.  Where  the  offer  to  surrender  is,  in  such  a  case,  on  the  sixth  day  after 

the  return,  it  is  too  late,  and  the  refusal  of  the  Court  to  extend  the 
time  to  that  period,  is  not  a  ground  of  error;  and  is  but  an  inter- 
locutory proceeding,  upon  which  an  appeal  will  not  lie.    lb. 

3.  Courts  will  sometimes  enlarge  or  suspend  their  rules  when  the  ends  of 

justice  requires  it.    lb. 

3ALE. 

See  Equttt,  18. 
Evidence,  28. 

exbcutobs  and  administrators,  6. 
Husband  and  Wife,  2,  3. 
Landlord  and  Tenant,  3. 
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SCIRE  FACIAS. 

1.  Af  scire  facias  was  issued  against  R.  as  special  bail  of  C.  &  F.  reciting, 

in  the  usual  way,  the  recognizance  of  bail,  and  the  judgment 
against  C.  &  F.  &c.  R.  api)eared  to  the  writ,  and  moved  to  quash 
it.  upon  the  ground,  supported  by  affidavit,  that  she  had  only  in- 
tended to  become  bail  for  F.  and  that  the  clerk  of  the  Court  had 
by  mistake  entered  her  as  bail  for  both  C.  &  F.—Held.  that  as  the 
writ  recited  the  recognizance  of  bail,  the  proceedings  to  judgment 
against  the  principal,  &c.  properly,  as  they  appeared  by  the  record, 
it  could  not  be  quashed  for  insufficiency.    Bof/le  vs.  Robinson^  156. 

2.  The  Court  below  having  quashed  the  writ,  the  judgment   was  re- 

versed,  and  on  motion,  a  procedendo  awarded.    lb. 
See  Rules  of  Court,  1,  2. 

SHERIFF. 

See  Replevin,  1,  8. 

SINGLE  BILL. 

See  Pleading,  9, 10. 

STATUTE  OF  FRAUDS. 

1.  Every  collateral  undertaking  to  answer  for  the  debt,  &c.  of  another 

is,  by  the  Statute  of  Frauds,  void,  if  not  in  writing;  but  original 
undertakings  are  not  within  the  Statute,  and  need  not  be  in  writing. 
Elder  vs.  Warfteld,  284. 

2.  Where  there  is  a  pre-existing  debt,  or  other  liability,  a  promise  to 

pay  by  a  third  person,  having  immediate  respect  to,  and  founded 
upon,  such  debt  or  liability,  without  any  new  consideration  moving 
to  him,  is  a  collateral  undertaking,  and  is  within  the  Statute.    lb, 

3.  But  where,  distinct  from  the  original  liability,  there  is  a  superadded 

consideration  for  the  promise,  moving  between  the  party  making  it. 
and  him  to  whom  it  is  made,  the  undertaking  is  an  original  one,  and 
is  not  within  the  Statute.    Ih,  * 

4.  Where  there  is  no  previous  liability,  but  the  promise  of  one  is  the 

inducement  to,  and  ground  of,  the  credit  given  to  another,  such 
promise  is  also  a  collateral  undertaking,  and  within  the  Statute; 
the  rule  being,  that  wherever  the  party  undertaken  for,  is  originally 
liable  upon  the  same  contract,  the  Statute  applies;  but  where  snch 
party  is  under  no  original  liability,  the  promise  is  an  original  under- 
taking, not  embraced  by  the  Statute,  and  is  good,  and  his  becoming 
liable  afterwards  does  not  alter  the  rule,  though  not  in  writing.    lb. 

5.  In  cases  of  this  kind  of  the  sale  of  goods,  &c.  the  liability  of  the 

parties  obtaining  them  depends  upon  the  question,  to  whom  was 
the  credit  given?  And  that  is  a  question  for  the  decision  of  the 
jury;  though  there  are  cases  under  the  Statute  in  which  the  lia- 
bility of  the  party  undertaken  for,  is  a  question  of  law.  The 
debiting  the  party  obtaining  goods  with  them  in  the  books  of  the 
vendor,  not  conclusive  evidence  that  the  credit  was  given  to  him. 
Ih, 

6.  In  an  action  upon  a  valid  collateral  undertaking  to  pay  the  debt  of 

another,  the  declaration  must  be  on  the  special  promise;  bat  upon 
an  original  undertaking  the  proper  remedy  is  indebitatus  assumpsit' 
lb. 
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OTATUTE  OF  FRAXTDQ.— Continued, 

7.  The  Stattite  of  Frauds  which  requires  an  agreement  to  pay  the  debt, 

ftc.  of  another,  to  be  in  writing,  was  not  intended  to  make  good, 
agreements,  though  in  writing,  which  would  not  be  good  at  the  com- 
mon law;  a  consideration  therefore  is  necessary  to  their  validity. 
Wffman  vs.  Gray,  296.  ' 

8.  And  to  support  an  agreement   of  this    kind    under  the  Statute,  a 

good  consideration  must  not  only  exist,  but  it  must  appear  in 
the  agreement  itself,  and  cannot  be  supplied  by  parol.    Ih, 

9.  The  defendant  signed,  and  addressed  to  the  plaintiff,  the  following 

note.  '"  Agreeable  to  promise  I  was  to  call  on  you  this  evening,  but 
being  too  unwell,  &c.  I  must  beg  to  be  excused;  yet  as  the  meeting 
was  to  be  for  the  purpose  of  guaranteeing  unto  you  a  debt  due  you 
by  my  brother-in-law,  J.  G.  amounting  to,  &c.  I  hereby  guarantee 
the  said  sum.'^ — Held,  that  the  consideration  did  not  sufficiently 
appear  on  the  face  of  the  instrument,  under  the  Statute  of  Frauds,. 
29  Car.  II.  ch.  3,  s.  4,  and  that  it  was  nudum  pactum,  and  void. 
EUiott  vs.  Giese,  381. 
See  Equity,  1. 

Promissort  Notes,  5,  7. 

statutes. 

1.  Acts  of  Assembly. 

1763,  c.    13.  CoaJe  vs.  Harrington,  115. 

1777,  c.    12.  Harden  vs.  Moores,  4. 

1785,  c.    80.  Oist  vs.  Cockeye  106;  Stoddert  vs.  Neitman,  190. 

1788,  c.    40.  Rou^and  vs.  Crawford,  42. 

1794,  c.    53.  Laurenson  vs.  State,  244. 
1792,  c.    54.  Harden  vs.  Moores,  4. 

1795,  c.    53.  State  vs.  Merry  man,  64. 
1798,  c.    34.  State  vs.  Merryman,  64. 
1809,  c.  153.  Stoddart  vs.  Newman,  190. 
1»11,  c.  161.  Pike  vs.  Danhiell,  340. 

n.  Brttish  Statutes. 
13  Eliz.  c.  5.     Bohn  vs.  Headiey,  194. 
27  Eliz.  c.  4.     Bohn  vs.  Headley,  194. 
11  Geo.  II,  c.  19.     Neaie  vs.  Clautice,  270. 

5T0CKH0LDEP. 
See  Evidence,  11. 

JtJRETY. 

1.  During  a  contest  about  the  will  of  a  deceased  person,  letters  of  ad- 
ministration pendente  lite  were  granted  to  A.  who  gave  bond  with 
sureties.  A  creditor  of  the  deceased  brought  an  action  against  the 
SidminiBtT&toT  pendente  lite,  and  the  writ  was  returned  non  est  in- 
ventus. An  action  was  then  brought  on  the  administration  bond, 
against  one  of  the  sureties  therein,  and  was  pending  when  the  con- 
test about  the  will  was  decided,  by  admitting  the  will  to  probat, 
but  no  letters  testamentary  were  taken  out  on  the  estate  of  the 
deceased. — Held,  that  the  authority,  under  the  letters  pendente  lite, 
w^as  at  an  end  when  the  contest  about  the  will  terminated  in  the 
Orphans^  Court.     Also,  that  suits  upon  the  special  administration 
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SURETY.— Confwwed. 

bond,   whether   against  the  principal,  or  bis   sureties,  .might  be 
abated  by  them.    State  vs.  Craddock,  82. 

3.  A  surety  is  entitled  to  every  privilege  possessed  by  his  principaL    lb. 
See  Bond,  8. 

Mortgage,  2. 

TACKING. 

See  Mortgage,  1,  4,  5,  6. 

TAXES  AND  TAX  COLLECTOR. 
See  Bond,  8. 

Levy  Court. 

TRESPASS. 

See  Pleading,  13, 14,  15, 16. 

•  TRESPASS  QUA  RE  CLAUSUM  FREGIT. 

1.  Trespass  q.  c.  f.  does  not  lie  to  recover  damages  for  an  injury  to  an  in- 
corporeal right.    Shafer  vs.  Smithy  55. 

2.  Trespass  q.  c.  /.  for  breaking  the  plaintiff's  close,  and  erecting 
thereon  a  wall,  by  which  the  plaintiff  was  prevented  from  using 
the  water  in  her  well.  The  facts  were,  that  the  well  did  not  belong 
to  the  plaintiff,  but  to  the  defendant,  and  was  on  the  land  of  the 
latter,  but  that  the  plaintiff  had  a  right  to  use  the  water  in  it. 
— Held^  that  the  action  could  not  be  sustained,  but  that  the  plain- 
tiff's remedy  for  being  deprived  the  use  of  the  water  was  an  action 
on  the  case.    lb. 

8.  In  an  action  of  trespass,  the  circumstances  which  accompany  and 
give  character  to  the  trespass,  may  be  given  in  evidence  to  increase 
the  damages.     lb. 

4.  And  in  an  action  of  trespass  to  the  person  of  the   plaintiff,  other 

trespasses  to  his  person,  or  to  that  of  his  wife,  children  or  ser- 
vants, if  committed  at  the  time  of  the  principal  trespass,  (being  laid 
in  the  declaration,)  may  for  like  purpose  be  given  in  evidence;  as 
may  also  the  defendant's  conduct  and  language  at  the  same  time 
as  proving  his  malice.  But  in  no  case  can  damages  be  recovered 
in  one  action  for  an  independent  substantive  injury  for  which 
another  form  of  action  is  prescribed.    lb, 

5.  The  declaration   alleging  the  well  to  be  the  plaintiff  ^s,  and  the  evi- 

dence shewing  it  to  be  the  defendant's,  the  variance  was  held  to  be 
i  fatal,    lb. 


i« 


TROVER. 

See  Limitations,  2. 

Negroes  and  Slaves,  1. 

TRUSTS  AND  TRUSTEES. 
See  Husband  and  Wipe,  2. 
Partnership,  8. 

USAGE  AND  CUSTOM. 
See  Evidence,  25. 

VARIANCE. 
See  Pleading. 
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WAIVER 
8k  Contract,  1,  2. 

WAY. 
Set  Equity,  3. 

WILI^, 

1.  In  an  ejectment  where  the  defeDdant^s  title  to  the  land  sued  for, 

and  his  only  defence  was  under  the  supposed  will  of  a  former 
owner,  and  it  appeared  that  there  had  been  a  former  ejectment 
against  the  defendant,  in  which  the  same  question  was  in  issue, 
and  in  which  said  supposed  will  was  adjudged  to  be  invalid,  and 
the  case  on  that  ground  decided  against  him. — Held,  that  he  was 
not  thereby  concluded  from  going  into  evidence  to  establish  the 
legality  of  the  will.    Edden  vs.  Hardey^  50. 

2.  Where  it  appeared  that  the  will,  under  which  the  defendant  claimed 

title,  was  signed  by  the  testator,  in  the  presence  of  the  witnesses, 
but  that  they,  at  his  request,  took  it  into  adjoining  room  to  attest 
it,  between  which  and  the  testator's  room  there  was  a  plank  par- 
tition, and  after  attesting  it,  it  was  carried  to  the  testator,  and  he 
informed  of  the  attestation,  and  approved  of  it.  —Held,  that  prima 
facie,  the  will  was  not  legally  executed.    lb, 

3.  It  is  not  essential  that  a  testator  should  actually  see  the  witnesses  to 

hiB  will  sign  it,  but  it  is  essential  that  he  should  be  in  a  situation, 
whence  he  could  do  so,  if  he  desired  it    lb 

4.  A  fee  simple,  or  other  less  estate,  may  be  limited  over  after  a  fee  by 

way  of  executory  devise;  but  a  remainder  cannot  be  limited  after 
a  fee.  Dallam  vs.  DdUam,  173. 
5-  An  executory  devise,  unlike  a  remainder,  needs  no  particular  estate 
to  support  it.  But  no  limitation  can  be  good  as  an  executory  devise, 
unless  it  be  on  a  contingency  that  must  happen,  if  at  all,  within  a 
life  or  lives  in  being,  and  twenty -one  years  and  a  fraction  of  a  year 
afterwards.    lb, 

6.  A  devise  to  one  and  his  heirs,  with  a  limitation  over  upon  his  dying 

without  issue,  means  an  indefinite  failure  of  issue,  unless  a  con- 
trary intention  appear.  In  such  cfise  the  contingency  being  too 
remote  to  support  an  executory  devise,  the  first  devisee  takes  an 
estate  tail,  and  the  limitation  over  is  a  contingent  remainder  ex- 
pectant on  the  preceding  particular  estate.    76. 

7.  When  the  dying  without  issue  is  restricted  to  some  event  which  must 

occur  within  the  time  allowed  for  the  happening  of  a  contingency, 
the  first  devisee  takes  a  fee  simple  defeasible,  and  the  limitation  over 
is  void  as  a  remainder,  but  good  as  an  executory  devise.    lb, 

8.  M.  by  will  devised  to  ^^R.  &  J.  and  to  their  heirs  and  assigns,  for- 

ever, as  tenants  in  common,  equally  to  be  divided  between  them, 
all  that  tract  of  land  called  P.  F.;  but  if  either  of  them  dies  before 
the  age  of  21  years,  and  without  issue,  then  I  will  that  one  equal 
half  part  of  the  said  land  be  held  and  enjoyed  by  G.  his  heirs  and 
assigns,  forever;  and  in  case  the  said  R.  &  J.  should  both  die  before 
the  age  of  21  years  as  aforesaid,  and  without  issue,  then  I  give  and 
devise  the  whole  of  P.  F.  to  the  aforesaid  G.  his  heirs  and  assigns, 
forever.  ^'—ifeZd,  that  R.  &  J.  took,  under  this  devise,  an  estate  in 
fee  in  the  land  devised,  defeasible  upon  their  dying  before  the  age 
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of  21,  and  without  issue,  and  to  become  absolute  either  on  their 
reaching  that  age,  or  dying  under  that  age,  leaving  issue.    lb. 
9.  A  limitation  over  on  a  dying  without  issue  generally,  when  applied  t^o 
real  estate,  means  an  indefinite  failure  of  issue;  though  it  is  other- 
wise in  bequests  of  personal  property.    lb. 

10.  In  order  to  effectuate  the  intention  of  the  testator,  the  word  or^  will 

be  construed  and.,  or  and^  or.    lb. 

11.  S.  devised  his  real  estate  to  his  son  J.  at  and  for  the  price  of  £2,000 « 

the  same  to  be  paid  by  J.  in  equal  shares,  and  at  defined  periods, 
to  ten  of  the  other  children  of  the  testator — J.  to  give  his  bonds  to 
such  of  the  children  as  were  of  age  for  the  payment  of  their  pro> 
portions;  and  that  J.  should  have  such  estate  in  fee,  he  complying 
and  paying  to  the  said  children  their  said  shares  of  the  said  money. 
J.  took  possession  under  the  devise,  paid  some  of  the  legacies,  and 
afterwards  sold  the  estate  in  fee  to  K.  and  executed  a  conveyance, 
referring  to  the  devise,  with  warranty  of  title,  K.  paying  him  at 
the  time  of  the  conveyance,  a  part  of  the  purchase  money,  and 
giving  him  his  bonds  for  the  residue.    HeZd, 
(1. )  That  land  acquired  after  the  execution  of  a  will,  does  not  paas 

by  the  will. 
(2.)  That  the  legacies  were  a  charge  on  the  estate,  either  in  the 

hands  of  J.  or  of  the  purchaser  under  him.    Kemp  vs.  Jd^Pher- 

son,  233. 

12.  The  cancelling  of  a  will  by  a  testator  is  an  equivocal  act,  and  does 

not  amount  to  a  revocation,  unless  it  is  done  animo  revocct^vdi. 
Semmes  vs.  Semmes,  281. 

18.  Where  it  is  a  dependent  relative  act,  done  with  reference  to  another 
will,which  the  testator  thinks  he  has  legally  executed,  it  may  be 
a  revocation  or  not.  as  such  other  will  is  valid  or  not.  As  where 
a  testator,  having  executed  one  will,  causes  another  to  be  pre- 
pared, and  cancels  the  first,  only  because  he  supposes  the  second  to 
be  duly  executed,  the  cancelling  the  first  will  not  operate  as  a  re- 
vocation of  it,  if  the  second  proves  to  have  been  improperly  exe- 
cuted. But  where  the  cancelling  is  deliberately  done  without 
accident  or  mistake,  it  will  operate  as  a  revocation,  notwithstand- 
ing the  party  may  at  the  time  have  intended  to  make  another 
will,  and  afterwards  omitted  to  make  it.    lb. 

14.  The  cancelling  in  this  case  declared  to  be  a  revocation.    lb. 

See  Ejectment,  4. 
Equity,  2. 
Surety,  1. 

WITNESS. 

See  Evidence. 
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WLUa.— Continued, 

of  31,  and  without  issue,  and  to  become  absolute  either  on  their 
reaching  that  age,  or  dying  under  that  age,  leaving  issue.     lb. 
9.  A  limitation  over  on  a  dying  without  issue  generally,  when  applied  to 
real  estate,  means  an  indefinite  failure  of  issue;  though  it  is  other- 
wise in  bequests  of  personal  property.     lb. 

10.  In  order  to  effectuate  the  intention  of  the  testator,  the  word  or^  will 

be  construed  and^  or  and,  or.    lb. 

11.  S.  devised  his  real  estate  to  his  son  J.  at  and  for  the  price  of  <£2,000, 

the  same  to  be  paid  by  J.  in  equal  shares,  and  at  defined  periods, 
to  ten  of  the  other  children  of  the  testator— J.  to  give  his  bonds  to 
such  of  the  children  as  were  of  age  for  the  payment  of  their  pro- 
portions; and  that  J.  should  have  such  estate  in  fee,  he  complying 
and  paying  to  the  said  children  their  said  shares  of  the  said  money. 
J.  took  possession  under  the  devise,  paid  some  of  the  legacies,  and 
afterwards  sold  the  estate  in  fee  to  K.  and  executed  a  conveyance, 
referring  to  the  devise,  with  warranty  of  title,  K.  paying  him  at 
the  time  of  the  conveyance,  a  part  of  the  purchase  money,  and 
giving  him  his  bonds  for  the  residue.    Held, 

(1. )  That  land  acquired  after  the  execution  of  a  will,  does  not  pass 
by  the  will. 

(2.)  That  the  legacies  were  a  charge  on  the  estate,  either  in  the 
hands  of  J.  or  of  the  purchaser  under  him.  Kemp  vs.  HTPher- 
son,  233. 

12.  The  cancelling  of  a  will  by  a  testator  is  an  equivocal  act,  and  does 

not  amount  to  a  revocation,   unless  it  is  done  animo  revoccaidi. 
Semmes  vs.  Semmes,  281. 

13.  Where  it  is  a  dependent  relative  act,  done  with  reference  to  another 

will, which  the  testator  thinks  he  has  legally  executed,  it  may  be 
a  revocation  or  not.  as  such  other  will  is  valid  or  not.  As  where 
a  testator,  having  executed  one  will,  causes  another  to  be  pre- 
pared, and  cancels  the  first,  only  because  he  supposes  the  second  to 
be  duly  executed,  the  cancelling  the  first  will  not  operate  as  a  re- 
vocation of  it,  if  the  second  proves  to  have  been  improperly  exe- 
cuted. But  where  the  cancelling  is  deliberately  done  without 
accident  or  mistake,  it  will  operate  as  a  revocation,  notwithstand- 
ing the  party  may  at  the  time  have  intended  to  make  another 
will,  and  afterwards  omitted  to  make  it.    lb. 

14.  The  cancelling  in  this  case  declared  to  be  a  revocation.    lb. 
See  Ejectment,  4. 

Equity,  2. 
Surety,  1. 

WITNESS. 

See  EviDENOE. 
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The  plaintifF  excepted  ;  nnd  *  tbe  verdict  and  jiidgmeDt  beii 
'*         agaiust  him,  he  appealed  to  this  Court. 

The  cause  was  argjied  before  Buchanan,  C  J.,  Baele  ai 
Dorset,  JJ. 

C.  S.  W.  Dorsey  aDd  Gill,  lor  the  api}ellaDt,  contended — 1.  Th; 
under  the  Act  of  Assembly  of  1785,  ch.  80,  a,  2,  it  is  the  duty  of  tl 
Court,  in  an  action  of  ejectmeot,  where  a  new  pai-fy  is  made  und< 
a  suggestion  of  death,  if  such  new  party  be  proved  to  be  an  infan 
to  continue  such  action,  unless  the  defendant  require  the  same  to  I 
abated.  2.  That  the  second  section  of  the  above  Act  does  not  app 
to  this  case;  and  therefore  the  Court  below  erred  in  the  instruoCic 
given  to  the  jury.  3.  That  the  new  parties  were  properly  mat 
under  the  first  section  ol'  the  above  Act.  4.  That  if  a  party,  whe 
appearing  to  an  action  of  ejectment  under  this  Act,  be  an  iuranl 
yet  if  it  does  not  appear  that  he  was  an  infant  when  the  jury  w£ 
sworn,  the  Court  have  no  right  either  to  continue  or  abate  the  su 
under  the  second  section  of  that  law.  On  the  first  point,  they  cite 
1  Bac.  Ah.  tit.  Abatement,  13;  Thurstout  vs.  Qrey,  2  Stra.  1056;  Ah 
ney  vs.  Beverly,  1  Hen.  £  Mtmf.  531 ;  Howard  vs.  Moate,  2  B.  d:  ^ 
240,  280,  per  Nicholson,  J.;  2  Selltm's  IV.  136.  On  tbe  eecon 
point — Zouch  vs.  Parson*,  3  Burr.  181)6;  Bnnn.  Eject.  188;  3  Von 
Dig.  ai&,  {Sew  Ed.;)  Anonymous,  1  IFtto.  130;  Noke  vs.  Windham, 
Stra.  694 ;  Tkrogmorton  vs.  Smith,  2  Stra.  932 ;  Anonymous.  1  Cou-f 
128.  On  the  tbinl  point^Sfticer*  vs.  Wilson,  5  H.  &  J.  130.  On  th 
fourth  point — 3  Com.  Dig.  551;  Foxurst  vs.  Tremaine,  3  Saand.  213 

Speed,  for  the  apjwllee,  cited  Co,  JAtt.  135  b,  [note  1 ;)  Stat.  We»l.  1 
The  Act  of  11^,  ch.  80;  MoiUux  vs.  St.  Avhin,  2  W.  BIk.  1133 
Pechey  vs.  Harrison,  1  Ld.  Raym.  2.32 ;  the  Act  of  1801,  ch.  74,  s.  3(1 

*  Eaele,  J.  delivered  the  opinion  of  the  Court.  Isaai 
**  Henry,  the  lessor  of  the  plaintiff  in  this  case,  died  penditi| 
tbe  action,  and  his  beirs-at-law  were  made  parties  in  his  place,  with 
out  objection  on  tbe  part  of  the  defendant.  The  cause  was  con 
tinned  for  several  terms  after,  and  the  plots  filed  therein  nnderwenl 
alterations  and  amendments.  At  the  trial  the  defendant,  by  a  wit 
ness,  proved,  that  Mary  Henry,  one  of  the  heirs,  at  the  time  she  was 
made  a  party,  was  an  infant  and  under  age ;  and  by  bis  counsel  lie 
then  moved  tbe  Court  to  direct  the  jury  to  find  a  verdict  for  him: 
which  direction  the  Court  accordingly  gave.  This  direction  u*  now 
complained  of,  and  there  does  not  rest,  on  our  minds,  a  particle  of 
doubt,  that  it  was  erroneous.  To  arrivo  at  this  conclusion  it  is  uol 
necessary  to  examine  the  question  so  much  pressed  on  the  argument, 
whether  at  commou  law  an  ejectment  abates  by  the  death  of  the  If-s- 
SOT  of  the  plaintiff;  nor  need  we  enquire  whether  an  infant  lessor 
must  prosecute  an  ejectment  by  attorney,  or  next  friend ;  it  is  enough 
for  US  to  know,  that  tbe  testimony  of  the  detendant  had  no  bearing 
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upon  the  issue  joined  between  the  parties,  was  calcnlated  to  operate 
aeomplete  sarprise  upon  the  plaintiff,  and  did  not  answer  the  pur- 
p(Me  for  which  it  was  introduced ;  that  is  to  say,  did  not  prove  the 
salt  prosecuted  by  a  party  who  was  incompetent,  from  non-age,  to 
prosecute  it.  Whatever  Mary  Henry's  age  might  have  been  when 
she  was  made  a  party  to  the  suit,  it  is  not  established  by  evidence, 
that  she  was  an  infant  at  the  time  of  the  trial.  As  her  age,  when 
she  appeared  as  one  of  the  heirs  of  her  ancestor,  is  unascertained, 
it  is  as  fair  to  conclude,  that  she  arrived  at  full  age  before  the  trial, 
38  that  she  remained  a  minor  until  that  period.  But  if  it  was  con- 
ceded, that  Mary  Henry  was  an  infant  at  the  time  of  the  trial, 
ought  the  Court,  for  that  reason,  to  have  directed  the  jury  to  find 
for  the  defendant,  not  only  against  such  infant,  but  against  the  other 
new  lessors  of  the  plaintiff  who  were  of  full  age  I  The  Court  are 
aquainted  with  no  principle  of  law  to  sanction  such  a  decision,  and 
therefore  must  revei-se  the  judgment. 

Judgment  reversed,  and  procedendo  awarded. 


•  Vanbbbsmith  vs.  Washmein's  Adm'r.— June,  1826.       4 

After  verdict  in  an  action  of  assumpsit,  by  an  administrator,  a  defective 
allegation  in  the  declar<ktion,  of  the  promise  to  the  administrator,  and 
the  death  of  the  intestate,  and  an  omission  to  make  profert  of  the  letters 
of  administration,  cannot  be  taken  advantage  of,  though  they  might 
have  furnished  good  causes  of  demurrer,  (a) 

W.  being  taken  sick  at  the  house  of  V.  deposited  in  his  hands  an  amount  of 
money,  and  directed  V.  to  send  for  a  physician,  to  furnish  him  with 
everything  that  was  necessary,  and  to  apply  the  money  to  the  payment 
of  the  physician's  bill,  and  of  any  expenses  which  might  be  incurred 
on  his  account  during  his  sickness.  V.  did  send  for  a  physician,  and 
furnished  W.  with  every  necessary  and  attendance  during  his  sickness, 
which  in  a  few  days  ended  fatally.  On  his  death  V.  paid  for  all  the  ex- 
penses, including  the  physician's  bill.  In  an  action  of  assumpsit  brought 
against  him  by  W's  administrator,  to  recover  the  amount  of  the  deposit. 
Hdd^  that  V.  was  to  be  allowed  for  the  amount  paid  the  physician,  if  it 
was  such  as  he  was  entitled  to  receive,  as  well  as  the  other  expenses. 
That  the  fund  placed  in  his  hands  by  W.  was  to  be  considered  as  a  spe- 
cial fund,  and  that  in  relation  to  it  he  was  to  be  looked  upon  as  a  trustee, 
or  agent,  of  the  physician,  for  whose  remuneration  it  was  in  part  cre- 
ated; but  that  it  would  have  been  otherwise  if  Y.  had  received  the  de- 
posit for  safe-keeping  only. 

Appeal  from  Baltimore  County  Court.  Action  of  assumpsit  for 
money  paid,  laid  out  and  expended ;  had  and  received;  lent  and  ad- 
vanced;  and  on  an  insimul  computassent.    Non  a,ssumpsit  pleaded,  and 

(o)  Approved  in  Merrick  vs.  Bank,  8  Gill,  75;  Ing  vs.  State,  8  Md.  295;  Covl- 
iervs.  Trustees,  29  Md.  74. 
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issue  joined.  At  tbe  trinl  the  plaintiff,  (dow  appellee,)  offered  ev 
dence,  tbat  the  deceived,  upon  getting  to  the  boase  of  the  derent 
ant,  (tbe  iippellatit,)  was  taken  ill,  and  there  delivered  to  the  deletii 
ant  the  sum  of  SH9.50,  to  be  taken  care  of  for  him,  the  deceaMe< 
Tbe  defendant  then  offered  evidence,  by  Peter  Vandersmitli,  D 
Marsb,  and  Benjamin  Bichardaon,  tbat  the  deceased  arrived  at  tb 
bouse  of  the  defendant,  and  was  taken  very  ill ;  that  in  about  two  < 
three  hours  afterwards,  be  told  tbe  defendant  that  he  wished  him  t 
send  for  a  physician,  and  to  furnish  him  with  everything  tbat  ws 
necessary,  and  to  apply  the  cash  debvered  tfl  him,  tbe  defendant,  i 
payment  of  tbe  physician's  bill,  and  to  tbe  discharge  of  any  expenst 
tbat  might  be  incurred.  Tbat  the  def'eDdant  accordingly  sent  for 
physician,  and  also  went  aiteiwards  personally  for  bim.  Tbat  tb 
physician  attended  the  deceased  during  hisillness,  which  lasted  froi 
Thursday  until  Satui-day,  when  be  died.  That  during  the  whol 
time,  be  was  *  fuiTiished  with  every  necessary  and  atteudanu 
^  Tbat  tbe  defendant  immediately  after  paid  the  physician' 
bill,  amouutiiig  to  $50,  together  with  all  ibneral  expenses,  and  othf 
expenses  attending  the  illness  of  tbe  deceased,  or  in  consequence  o 
bis  death,  and  kept  bis  horses,  wagon,  and  other  property,  until  aboo 
eleveu  days  afterwards,  when  they  were  deliver^  to  the  presen 
plaintiff.  Tbat  the  ex[>enses  so  incnrred,  and  which  were  reasonabk 
were  paid  between  tbe  Slst  of  August,  on  which  day  the  intewtsit 
died,  and  the  5tb  of  September,  182;i,  and  that  administration  wa 
obtained  on  the  17tb  of  June,  1823.  The  plaintiff  then  prayed  th< 
Court  to  diiect  the  jury,  that  n|K>u  the  evidence  so  offered  he  wa 
entitled  to  recover  tbe  amount  of  his  claim.  Which  opinion  thi 
Court,  [Hanson  and  Waed,  A.  J.  (a)]  refused  to  give;  bnt  directei 
the  jury,  that  the  plaintiff  wasentitled  to  recover  the  amount  of  tin 
money  so  deposited,  after  deducting  therefrom  such  sum  as  Ihej 
should  think  a  reasonable  conii)ensation  to  the  defendant  for  his  at 
tendance  and  care,  and  board  of  the  deceased,  and  the  feed  of  thi 
horses,  during  the  time  of  the  illness  of  the  deceased,  and  bis  Tuners 
expenses,  but  not  the  physician's  bill,  or  any  other  expenses.  Tbi 
defendant  ex4^epted ;  and  tbe  venlict  and  judgment  being  againsl 
him,  be  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eaele,  Stephen 
and  Dorset,  JJ. 

B.  B.  Mof/ruder,  for  the  api^ellant,  contended — 1.  That  the  |>hvsi 
cian's  bill  was  not  a  mere  honorarium,  but  was  recoverable,  and  tlierfr 
fore  ought  to  have  been  allowed  to  be  setoff  by  the  defendant  belov. 
2.  That  the  money  put  in  the  hands  of  the  defendant  below,  by  tbe 
appellee's  intestate,  was  a  special  deposit  for  the  ase  of  tbe  physician. 
1  Com.  OH  Colli.  4!t,  50;  2  Com.  on  Cont.  7,  26;  Temple  vs.  irfWii.10 

(a)  Archer.  C.  J.  diasented. 
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Mod.  315 ;  Dowsan  vs.  Scriveny  1  H.  Blk.  218.  3.  That  the  declara- 
tion was  defective  in  not  setting  out  properly  the  promise  to  the 
admioistrator,  nor  the  death  of  the  intestate^  and  in  not  making 
jiroferi  of  the  letters  of  administration. 

*  Meredith^  for  the  appellee.  To  show  that  it  was  too  late  ^ 
to  take  advantage  of  the  alleged  defect  in  the  declaration,  ^ 
€ited  1  Gh%tty*8  Plead.  401.  He  also  contended,  that  the  deceased 
Gonstituted  the  appellant  his  agent,  but  that  agency  was  rovoked  by 
bis  death ;  and  the  appellant  had,  consequently,  no  right  to  pay  the 
physician^s  bill  after  the  death. 

Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  The  objec- 
tions attempted  to  be  taken  to  the  declaration,  that  the  promise  to 
the  i^miuistrator,  and  death  of  the  intestate,  are  defectively  set  out, 
and  that  there  is  no  profert  of  the  letters  of  administration,  though 
they  might  have  furnished  good  causes  of  demurrer,  come  too  late 
now,  after  verdict,  and  the  case  must  be  decided  on  the  bill  of  excep- 
tions taken  at  the  trial.  On  which  the  only  question  raised  is, 
whether  the  appellant  was  entitled  to  retain  anything  on  account  of 
the  physician's  bill  9 

If  the  money,  which  was  placed  by  the  intestate,  Frederick  Wash- 
mein,  in  the  hands  of  the  appellant,  was  deposited  with  him  for  safe- 
keeping only,  and  for  no  other  purpose,  he  then  would  have  had  no 
right  to  pay  any  part  of  it  over  in  discharge  of  the  physician's  bill. 
Bat  the  evidence  is,  that  the  deceased  directed  the  appellant  to  send 
for  a  physician,  to  furnish  him  with  everything  that  was  necessary, 
and  to  apply  the  money  placed  in  his  hands  to  the  payment  of  the 
physician's  bill,  and  in  discharge  of  any  expenses  that  might  be  in- 
enrred.  Now,  if  the  meaning  of  the  deceased  was,  that  in  the  event 
of  his  death,  the  appellant  should  pay  the  attending  ph^'sician  out 
of  the  money  so  placed  in  his  hands,  and  that  formed  one  of  the 
purposes  for  which  it  was  lodged  with  him,  (which  would  seem  to 
have  been  the  case,  for  it  is  difficult  to  suppose,  that  he  intended,  in 
the  event  of  his  recovery,  that  the  appellant  should  be  his  paymas- 
ter,) then  it  was  a  special  fund,  only  to  be  brought  into  action  after 
the  death  of  the  intestate ;  and  the  appellant  may  be  considered  in 
the  light  of  a  trustee,  or  agent,  of  the  physician,  for  whose  remu- 
Qeration  the  fund  was  in  part  created,  and  was  warranted  in  paying 
bis  bill,  if  indeed  the  *  amount  was  such  as  he  was  entitled  _ 
to  receive.    We  think,  therefore,  that  the  Court  below  erred  • 

in  directing  the  jury,  that  the  appellant  was  entitled  to  no  deduction 
from  the  amount  claimed  in  the  action,  on  account  of  the  physician's 
t)ilL  Judgment  reversed. 
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lu  an  action  of  ejectment,  the  plaiatiS  obtained  juilgment  ogainet  tbe  caaui 
ejector,  and  poaseBHion  by  writ,  under  such  judgment.  Al  the  aecon 
t«rm  thereafter,  the  landlord  of  one  of  tbe  tenants  in  poaseaBioo,  move 
the  Court  to  set  aside  the  judgment,  &c,  A  rule  was  granted:  and  i 
the  next  term,  the  County  Court  set  aside  the  judgmuat,  awarded  rest 
tution  ae  prayed,  permitted  the  landlord  to  appear,  and  ordered  tb 
action  to  be  leinslaCed  on  the  docket,  and  regular  continuancee  entere 
therein.  At  this  stage  of  tbe  proceedings,  tbe  plaintiS  moved  the  Coai 
for  a  reconsideration,  and  to  set  aside  the  order  for  restitution,  as  ui 
duly  obtained.  This  being  refused,  tbe  plaintiff  appealed-— tfdd,  Uu 
the  setting  aside  a  judgment  against  tbe  casual  ejector,  on  the  motion  c 
tbe  landlord  of  tbe  tenant  in  poseesBion,  awarding  restitution  of  th 
premises,  and  ordering  the  action  to  be  tried,  is  but  an  interlocutor 
proceeding,  from  which  an  appeal  will  not  lie;  and  tbe  refusal  of  tb 
County  Court  to  reconsider  such  proceedings,  does  not  otter  the  case.  (i 

Appeal  I'roui  Harford  Connty  Court.  Ejectment  for  a  tract  o 
lanil  called  Bupalta.  brought  on  tbe  18th  of  August,  1823.  Copiei 
of  the  decliiriition  and  notice  were  directed  to,  »nd  served  on,  Abra 
ham  Jjwrett,  Thomas  Brown  and  William  Kassell,  as  truants  in  |kw 
session  of  the  premises,  or  of  some  part  thereof,  to  March  Term 
1824,  the  cwpies  which  were  directed  to  be  served  to  AuguRt  Term 
1823,  haviug  been  returned  Tarde.  At  an  adjouniiuent  of  March 
Term,  1824,  viz.  on  the  12th  of  Juue,  1824,  oq  motion  of  the  plaintiffi 
a  judgment  nisi  lor  [wiMession,  &c.  was  entered  against  the  casual 
ejector — the  tenants,  titthougb  called  lor  that  purpose,  not  a|>|»ear- 
ing,  &c.  Writ  of  possession  issued  on  the  12tb  of  June,  1824,  and 
returned  by  tbe  sheriff  to  August,  1824,  "  |>o.s8esaion  deMvered  tbe 
14th  of  June,  1824."  At  March  Term,  1825,  a  motion  was  mwle 
to  the  Court  by  Daniel  M.  Cooley,  (the  aj)pellee,)  and  William  Kns- 
sell,  to  strike  out  the  judgment  rendered  by  default,  and  to  permit 
Cooley,  the  landlord  of  Russell,  to  appear  and  defend  tbe  action,  nod 
.  to  award  a  writ  of  restitution.    This  •  motion  was  aecom- 

®  panied  with  sundry  nfBdavits.    A  rule  was  made  on  the  plaiD- 

flfl'  to  show  cause,  during  the  next  term,  why  the  judgment  should 
not  be  set  aside,  aud  Cooley  be  a^lmitted  to  appear  and  defend  the 
action.  At  August  Term,  1825,  the  plaintiff  filed  certain  affidavits; 
and  the  Court  ordered  that  the  judgment  rendered  against  the 
casual  ejector  be  stricken  :.ont,  and  that  the  writ  of  jHts-session, 
issued  thereon,  be  set  aside.  The  Court  further  ordered,  that  » 
writ  of  restitution  be  issued  to  give  posf<ession  to  Cooley  of  all  tha' 
part  of  the  land  and  premises  mentioned  in  the  declaration,  wbicb 
was  in  the  month  of  October,  182^),  in  the  possession  and  occupatii^D 

(o)  Cf.  Spurrier  vs.  Ytddhait..  3  H.  &  McH,  108. 
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of  Rossell,  and  which  is  commonly  called  Coolej's  Fishery ;  that  the 
derk  contioue  the  action  from  June,  1824,  until  the  then  term,  by 
regalar  contmuances ;  and  that  Gooley  be  admitted  to  defend  the 
action  on  the  usual  terms.  Cooley  then  appeared  by  his  attorney, 
and  entered  into  the  common  rule,  with  leave  to  ascertain  his  de- 
fence; and  the  plaintiff  filed  a  new  declaration  against  him,  in  the 
osoal  manner,  and  Gooley  took  defence  on  warrant,  and  pleaded  not 
goilty,  to  which  issue  was  joined,  (a)  At  the  same  term,  (August, 
1825,)  the  plaintiff  filed  additional  afBdavits,  and  moved  the  Court  to 
reconsider  the  motion  on  the  part  of  the  defendant,  and  to  set  aside 
the  order  for  a  writ  of  restitution,  as  unduly  and  unfairly  obtained, 
without  apprising  the  Court  of  the  death  of  Bussell,  and  of  the  sale 
of  the  interest  of  Cooley  in  the  premises  mentioned,  before  the  said 
motion  was  made  in  his  behalf  as  landlord  thereof.  The  Court  over- 
niled  the  motion  made  by  the  plaintiff^  and  he  appealed  to  this 
Court. 

Motion  by  the  appellee  to  dismiss  the  appeal. 

This  motion  was  argued  before  Buchanan,  C.  J.,  Earle,  Martin, 
md  Stephen,  J  J. 

Gill,  for  the  motion,  contended,  that  the  j  udgmen t  appealed  from  was 
wt  final— it  was  merely  interlocutory.  The  Court  below  have  set  aside 
k  judgment  by  default  in  an  action  of  ejectment,  and  ordered  the 
awe  to  stand  continued — new  parties  to  be  made;  and  the  new  par- 
ies have  appeared.  This  authority  is  derived,  as  well  from  the 
lature  of  the  action,  as  the  *  Act  of  Assembly.  Nov.  1787.  ^ 
h.  9, 8.  6.  Spurrier  vs.  Yieldhall,  2  H.  dd  McH.  173.  The  * 
idgment  does  not  profess  to  settle  the  case  finally.  It  places  the 
arties  in  statu  quo.  Interlocutory  judgments  at  law  cannot  be  ap- 
ealed  from.  Wilner  vs.  Harris^  b  H.  i&  J.  7.  Here  no  right  has 
een  finally  decided.  The  refusal  of  the  Court  to  strike  out  a  judg- 
i^Qt  by  default,  and  snfi'er  the  defendant  to  plead,  is  not  a  subject 
f  appeal,  and  cannot  be  revised  by  this  Court.  Jackson  vs.  Union 
•a«i-,  61^.  d;  J.  151,  (note.) 

Mitekell,  against  the  motion,  cited  Jackson  vs.  Bahcock^  17  Johns. 
epAl2]  2  Sellon's  Pr.  107;  Adams  on  Eject  239;  Doe  vs.  Roe,^ 
a«»<.  506;  Doe  vs.  Davies,  8  Serg.  &  Low.  37 ;  2  Harr.  Ent.  46,  47. 

Appeal  dismissed. 


Sewell  vs.  Sewell's  Adm'r  d.  h.  n. — June,  1826. 

le Orphans'  Ck)urt,  at  July  Term,  1824,  on  the  petition  of  J.  S.  ordered  the 
register  to  grant  him  letters  of  administration  on  the  estate  of  R.  S.  on 

la)  The  filing  the  new  declaration,  the  plea,  and  joining  in  issue,  the 
Hiies  admitted  to  be  a  mistake  in  making  the  record. 
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his  giving  bond,  with  eecurity.  On  the  18th  of  September,  1824,  in 
recess  of  the  Court,  letteis  were  accordingly  gTarit«d.  On  the  I4th 
September,  etill  iu  the  recesa  of  the  Court,  W.  B.  the  only  aurviv 
brother  of  the  deceased,  by  his  petition,  objected  to  letters  being 
granted,  excepted  to  such  appointment,  and  prayed  an  appeal,  wh 
was  granted  by  the  Court  on  the  13th  of  October,  1624.  The  Courl 
Appeals  dismiBBed  the  appeal. 
By  the  Act  of  1818,  ch.  204,  appeals  from  the  orders  and  deciaiona  of 
Orphans'  Courts,  must  be  taken  within  thirty  days  after  such  ordei 
decision. 

Appeal  from  the  Orphaoa'  Court  of  Culvert  County.  At  Ji 
Term,  1S24,  the  appellee  petitioned  the  Orphans'  Court  to  grant  h 
^  ^  letters  of  administration  de  bonis  non,  on  the  estate  *  of  Jo 
'■^  B.  Sewell,  deceased,  inasmuch  as  he  was  appointed  origina 
co-execntor  with  the  late  Thomas  Reynolds,  and  resigned  only 
favor  of  the  said  Reynolds,  who  is  since  dead.  He  exhibited  t 
will  of  John  E.  Sewell,  dated  the  13th  of  November,  1819,  where 
he  appointed  his  brother's  son,  James  J.  Sewell,  (the  appellee,)  wi 
Thomas  Reynolds,  to  be  his  executors.  The  will  was  dul3'  prov< 
on  the  20th  of  January,  1821,  by  the  subscribing  witnesses;  and 
the  23d  of  January,  1821,  James  J.  Sewell,  one  of  executors  name 
refused  to  administer,  and  by  his  written  communication  renouno 
all  right,  &c.  The  Orphans'  Court  ordered  the  register  to  gra 
letters  of  administration  d«  bonis  non,  with  the  will  annexed,  to  Jam 
J.  Sewell  (the  ap|>ellee)  on  hia  giving  bond  with  necnrity ;  and  on  tl 
13th  of  Septemlier,  1824,  letters  were,  in  the  recess  of  the  Coui 
accordingly  granted.  On  the  14tb  of  September,  182i,  in  the  rece 
of  the  Court,  William  R.  Sewell,  (the  appellant,)  the  only  siirvivii 
brother  of  the  deceased,  by  his  petition  objected  to  letters  being ; 
granted,  alleging  that  John  R.  Sewell,  deceased,  by  his  will,  a 
pointed  James  J.  Sewell  and  Thomas  Reynolds,  his  executors;  th 
James  J.  Sewell  resigned  his  executorship,  and  letters  were  granh 
to  the  said  Reynolds,  who  is  since  dead;  and  that  the  |>eti[ioner 
the  right  and  lawful  person  to  whom  letters  of  administration  i 
bonis  non  ought  to  be  granted,  ns  being  the  only  surviving  brothi 
of  John  R.  Sewell,  deceased,  and  he  excepted,  and  prayed  an  appe 
to  this  Conrt ;  which  appeal  was  granted  by  the  Court  on  the  18t 
of  October,  1824,  and  the  record  transmitted  accordingly. 

Motiou,  by  the  appellee,  to  dismiss  the  appeal. 

This  motion  wasargu&d  before  BucuANAN,  C.  J.,  Eaele,  Maetii 
Stephen,  Aechee,  and  Doesey,  JJ. 

C.  Dorsey,  for  the  appellee,  contended,  that  the  appeal  must  b 
dismissed.  He  relerred  to  the  Acts  of  17d8,  ch.  101,  sub-ch.  2,  s.  U 
gub-ch.  lo,  8.  18;  and  1818,  ch.  204.  He  said,  that  if  the  appef 
could  be  sustained  in  a  case  like  this,  it  had  not  been  made  withii 
the  time  prescribed  by  law. 

Taney  and  Boyk,  against  the  motion.  Appeal  di»tn\*»td. 
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M.  BiNGOOLD  et  al  vs.  S.  &  T.  Ring(K)LD.— June,  1826. 

Trasfcees  empowered  by  deed  to  sell  real  estate,  and  with  the  proceeds  pay 
debts  and  make  investments  in  stock,  are  not  authorized  to  exchange 
the  trust  property  for  other  real  property.  By  making  such  exchange, 
though  with  the  best  intentions,  they  are  responsible  for  the  full  value 
of  the  property  {uirted  with,  (a) 

The  policy  of  the  law  requires,  that  the  relation  of  trustee,  and  cestui  que 
trusts  should  be  guarded  with  vigilance,  and  contracts  between  them 
scrutinized,  that  no  injustice  should  be  done  the  cestui  que  trust,  (b) 

Where  a  cestui  que  trust  has  undertaken  to  indemnify  his  trustee,  a  Court  of 
equity  ought  to  be  satisfied  that  he  was  free  to  act,  as  a  rational,  intelli- 
gent man.  not  governed  by  considerations  growing  out  of  a  dependent 
condition;  otherwise  the  iudemnities  will  be  disregarded,  (c) 

Where  a  trustee  disposes  of  the  title  to  lands,  in  violation  of  his  duty,  and 
the  Court  has  no  other  possible  means  of  reinstating  the  cestui  que  trusty 
the  trustee  is  responsible  for  the  utmost  vafiie  of  the  property  disposed 
of;  yet  when  the  value  of  the  property  can  be  clearly  ascertained,  that 
must  be  the  measure  of  the  indemnity,  (d) 

In  the  case  of  a  mixture  or  confusion  of  property  from  necessity,  the  full 
value  is  git^n  to  the  innocent  party. 

A  sale  by  one  trustee  to  his  co-trustee,  is  illegal. 

Where  it  was  the  duty  of  trustees  to  collect  purchase  money,  and  invest  it, 
some  of  the  trust  estate  being  sold  to  T.  a  co-trustee,  and  S.  another 


(a)  A  trustee  empowered  ^^to  invest  and  change  the  investment  of  prop- 
erty, and  for  that  purpose  to  sell,  convey  and  dispose  thereof,  &c.^'  is  not 
authorized  to  mortgage  the  property  to  secure  the  re-payment  of  a  loan. 
WHson  vs.  Ins.  Co.  60  Md.  150.  A  power  to  sell  and  exchange  lands  includes 
the  power  to  make  partition  of  them.  Phelps  vs.  Harris^  101  U.  S.  370.  Cf . 
T^son  vs.  Latrobe,  42  Md.  838-,  Price  vs.  Bigham,  7  H.  &  J.  220. 

{h)  The  burden  of  proof  is  upon  a  party  holding  a  confidential  or  fiduciary 
relation  to  establish  the  perfect  fairness,  adequacy  and  equity,  of  a  trans- 
action with  the  party  with  whom  he  holds  such  relation;  and  that  too  by 
proof  entirely  independent  of  the  instrument  under  which  be  may  claim. 
Iron  Co.  vs.  Parish^  42  Md.  598.  Contracts  whereby  benefits  are  secured  by 
children  to  their  parents  are  objects  of  jealousy,  and  if  not  reasonable  and 
bona  fide  will  be  set  aside,  unless  third  persons  have  acquired  interests  under 
them.  The  same  principles  are  applied  to  persons  standing  in  the  relation  of 
quasi  guardians  and  confidential  advisers.  Highberger  vs.  Stiffler,  21  Md. 
338.  Cf.  Brogden  vs.  Walker,  2  H.  &  J.  249;  Todd  vs.  Grove,  33  Md.  188; 
Snyder  vs.  Jones,  38  Md.  543;  Eakle  vs.  Reynolds,  54  Md.  305. 

As  to  purchases  by  trustees  of  the  trust  property,  see  Dorsey  vs.  Dorsey, 
8H.  &  J.  815,  note;  Singstack  vs.  Harding^  4  H.  &  J.  146;  Davis  vs.  Simpson, 
6  H.  &  J.  114;  Ricketts  vs.  Montgomery,  15  Md.  46;  Hubbard  vs.  Jarrdl,  28 
Md.  66;  Bldg.  Ass'n  vs.  Caldwell,  25  Md.  420;  Smith  vs.  Toumsend,  27  Md.  868; 
Pairo  vs.  Vickery,  37  Md.  468. 

(c)  See  Trader  vs.  Lou?e,  45  Md.  11,  and  note  \b,)  supra. 

(d)  Affirmed  in  Ricketts  vs.  Montgomery,  15  Md.  58. 
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tniBtee,  made  no  effort,  at  any  period  during  the  exiBteuce  of  tbe  trust, 
oblige  bis  co-trustee  to  paj  for  hia  purchase,  but  suffered  it  to  lie  id  t 
hands  of  T.  when  he.  8.  fcnen,  that  the  trust  was  abused,  in  couBaquen 
of  a  failure  on  T'b  part  to  apply  the  amount  of  tbe  purcbane  mon 
according  to  the  trust,  thej  are  both  responsible. 

Where  S.  and  T.  sold  personal  property,  with  the  asBent  of  its  owner.  to> 
bonds  from  the  purchasers  in  their  own  names,  collected  a  part  of  tl 
purchase  money,  proffered  themselves  ready  to  account  for  such  baU 
made  a  return  thereof  aa  trustees,  a  Court  of  equity  will  infer  eon 
conventional  arrangement  between  the  parties,  in  the  nature  of  a  trui 
which  may  be  enforced  in  that  Court. 

A  Court  cannot  be  aided  in  the  construction  of  any  agreement  by  the  ac 
which  the  parties  may  have  done  under  it,  nor  is  a  party  bound  by  at 
construction  which  he  may  have  put  upon  the  instrument,  (a) 

A  Court  of  equity  must  always  decree  upon  the  allegations  in  the  bill  ' 
the  complainant,  and  it  is  not  Justiffed  in  going  beyond  tbem.  i 
where  he  relies  upon  trusts  in  certain  deeds,  and  complains  of  a  viol 
tion  of  those  alone,  though  the  facts  admitted  by  the  defendant  diecloi 
the  existence  of  other  trusts,  for  which  they  are  responsible  to  the  con 
plsinant;  yet  that  Court  cannot  decree  for  such  other  rights— they  mu 
be  reserved  for  future  consideration.  In  order,  however,  to  do  justk 
between  the  parties,  where  the  trustees  were  hound  lo  pay  debts,  tl 
Court  will  infer,  in  the  absence  of  express  proof,  that  the  debts  paid  b 
them,  after  the  receipt  of  money  from  tbe  trusts  not  charged  id  tli 
bill,  were  in  fact  paid  out  of  such  receipts,  (b) 

Where  one  trustee  purchases  a  part  of  the  trust  estate,  for  nhich  he  was  t 

1 0        *  P*y  **  "  stipulated  period,  and  his  co-trustee,  under  the  circum 

'^  *  stances,  being  jointly  responsible  with  him  for  tbe  principal,  ther 
is,  of  course,  a  joint  responsibility  for  the  interest. 

Co-truBtees  are  bound  to  know  the  receipts,  and  watch  over  the  conduct  0 
each  other.  Where  one  trustee  received  trust  funds  applicable  to  out 
standing  debts  which  he  did  not  pay;  nor  did  he  keep  such  funds  sepe 
rated  from  the  mass  of  his  estate,  a  co-trustee,  who  from  hissituatioi 
must  have  known  of  such  receipts,  yet  makes  no  effort  to  obtain  then 
or  have  them  applied,  is  jointly  chargeable  for  interest  with  his  associate 

Where  trustees  transcending  their  powers,  make  investments  id  unproduc 
tive  property,  they  are  chargeable  with  interest. 

Where  property  is  conveyed  to  trustees,  to  he  sold  for  the  payment  of  debia 
and  the  surplus  to  be  invested  in  stocks  to  produce  interest,  wbict: 
interest  is  specifically  appropriated  by  the  terms  of  the  conveyance; 
the  proceeds  of  such  estate  being  in  hand,  it  was  the  imperative  dutj 
of  tbe  trustees,  to  have  invested,  unless  a  portion,  or  the  whole,  bad 
been  demanded  by  acknowledged  debts;  and  where  hopes  were  enler- 
tained  by  the  trustees,  that  a  claim,  then  depending  in  Court,  would  b« 
perpetually  enjoined  when  it  had  been  litigated  for  several  years,  and 
no  reasonable  expectation  of  a  speedy  close,  they  were  not  justiBed  in 
laying  by  the  money,  and   waiting  the  eveut  of  a  protracted  Chancery 

{a]  Approved  in  HtiMiins  vs.  DLcon.  11  Md.  40;  Vamum  vs.  Thrv»lon.  ^ 
Ud-  500;  Slockliam  vs.  StorJckam.  33  Md.  208.  But  Courts  may  regard  the 
nature  of  the  transaction  and  its  probable  results. — that  is,  such  ae  may  te 
supposed  to  have  entered  into  the  rainds  of  the  parties  at  the  time  the  agree- 
ment was  made.     Varmim  vs.  Tlimston,  aupra. 

{b)  Cited  in  DeniiLi  vs.  Denni-t,  15  Md.  US;  Kunkdl  vs.  MarkdK  36  Md.  408. 
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suit.    In  such  a  case,  the  trustees  were  grossly  negligent,  and  they 
magt  pay  interest,  (a) 

OompoaDd  interest  will  be  allowed  where  a  trustee  is  directed  to  invest 
hinds,  and  to  re-invest  the  dividends:  or  where  the  trust  directs  an 
accumulation,  and  the  trustee  has  used  the  funds;  yet  the  ground  of 
this  allowance  is  the  actual  or  presumed  gain  of  the  trustee  by  the  use  of 
the  funds.  Where  the  circumstances  forbid  the  presumption  of  gain  by 
the  trustee,  it  will  not  be  allowed,  (b) 

To  trustees  who  have  invested,  or  made  efforts  to  invest,  trust  funds,  a  rest 
of  six  months  on  their  receipts,  without  interest,  will  be  allowed  as  a 
reasonable  time  within  which  to  invest;  but  where  they  manifested  no 
disposition  to  make  such  an  application  of  their  receipts,  as  the  trust 
contemplated,  no  such  rest  is  allowed. 

It  is  a  general  rule,  that  an  answer  responsive  to  a  bill,  is  evidence  for  the 
respondent;  but  the  answer  of  a  defendant,  when  it  asserts  a  right  affirm- 
atively, in  opposition  to  the  plaintiff  ^s  demand,  is  not  evidence,  (c) 

An  answer  will  not  support  a  matter  set  up  in  avoidance,  or  discharge,  where 
the  matter  of  avoidance  is  a  distinct  fact;  in  such  a  case,  the  defence 
must  be  proved,  [d] 

Ona  general  bill  to  account,  the  answer  is  no  evidence  of  disbursements; 
such  a  bill  is  nothing  more  than  a  demand  on  the  defendant,  to  shew  his 
receipts,  and  the  legal  sufficiency  of  his  expenditures,  (e) 

Ifl  all  cases,  where  a  complainant  seeks  a  discovery  and  relief,  and  to  make 
out  his  case,  applies  himself  to  the  conscience  of  the  defendant,  if  in 
Ikis  answer  the  liability  is  once  admitted,  there  can  be  no  escape  from  it, 
but  by  proof:  though  everything  which  he  says  with  regard  to  the  crea- 
tion of  that  liability,  must  be  taken  together.  (/ ) 

*  By  an  equitable  construction  of,  and  by  analogy  to,  the  statutes  of  ^  q 
this  State,  allowing  commissions  to  executors,  guardians,  and  -^^ 
trustees,  under  judicial  sales,  commissions  may  be  allowed  to  conven- 
tional trustees,  though  there  was  no  agreement  between  the  parties  to 
that  effect,  (g) 
Where  the  Chancellor's  decree  was  entirely  reformed  in  the  Appellate 
Ck)urt,  each  party  was  decreed,  in  a  case  of  cross-appeals,  to  pay  their 
own  costs  in  that  Court. 

(a)  Approved  in  Glenn  vs.  Cockey^  16  Md.  446. 

[h)  Approved  in  Diffenderffer  vs.  Winder,  3  G.  &  J.  347,  and  Smith  vs. 
/Xirfty,  39  Md.  280.  The  allowance  of  compound  interest  is  founded  upon 
tiie presumption  that  the  trustee  has  made  use  of  the  funds  for  his  own  gain: 
hut  when  the  circumstances  of  the  case  forbid,  such  a  presumption  compound 
interest  will  not  be  allowed.  Smith  vs.  Darby,  supra.  Cf.  Dame  vs.  Catlett, 
«H.  &  J.  390;  Lfflen  vs.  Hatton,  6  G.  &  J.  123;  Dennis  vs.  Dennis.  15  Md.  74; 
Ofeftnvs.  Cockey,  16  Md.  445;  Bentleij  vs.  Shreue,  2  Md.  Ch.  215. 

^c)  See  Hopkins  vs.  Stump,  2  H.  &  J.  262,  263,  notes;  Warfield  vs.  Gam- 
Wa.  1  G.  &  J.  510. 

[d]  Affirmed  in  Hvtchins  vs.  Hope,  12  G.  &  J.  256. 

(€)  Approved  in  McNeal  vs.  Glenn,  4  Md.  97;  Glenn  vs.  Randall,  2  Md.  Ch. 

ess. 

(/)  Approved  in  Devries  vs.  Buchanan,  10  Md.  215. 

(g)  Approved  in  Whyte  vs.  Dinimock,  55  Md.  455;  i?.  i?.  Co,  vs.  Keighler, 
WMd.  580;  Bentley  YB.  Shreve,  2  Md.  Ch.  218.  See  also  as  to  compensation 
«f  trustees,  Ridgely  vs.  (Sittings,  2  H.  &  G.  58;  Brady  vs.  Dilley,  27  Md. 
570;  Widener  vs.  Toy,  51  Md.  273. 
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Tlie  auditor's  report  may  be  excepted  to  in  the  Appellate  Court,  and  t 
nhole  accounta  gone  iuto,  whether  general  or  special,  or  do  exoeptio 
had  been  taken  to  it  in  the  Oourt  of  Chancery. 


Oboss- Appeals  from  the  Court  of  Chancery.  In  order  that  tl 
ciise  may  be  iully  comprehended,  we  give  tbe  statementa  made  of 
by  tlie  Cbiiucellor,  and  by  the  appellants' counsel,  on  the  appeal  1 
S.  and  T.  Biuggold.  The  ap[>eUantH' counsel  stated  that  the  origin 
liill  in  this  case  was  filed  on  the  29th  of  January,  1811,  by  ^la 
RiN(;gold,  wife  of  Thomas  Binggold,  and  the  children  of  said  Thom 
and  Mary,  by  James  Gittings  the  elder,  their  next  friend.  It  cbargf 
1st.  That  Thomas  Itinggold,  being  seized  of  a  considerable  real  ai 
personal  pro|ierty  in  Virginia  and  Maryland,  and  l>eing  largely  i 
di'lited,  did  OH  the  22d  of  October,  17!IS,  convey  to  Samuel  ami  Ten< 
Kinggold,  the  defendants,  all  his  said  real  estate,  in  trust,  to  sell  tl 
same  and  pay  his  debts,  aud  for  otlier  purposes.  2d.  At  tbe  nan 
time  Thomas  gave  to  his  said  trustees,  authority  to  collect  Ian 
sums  of  money  due  to  him,  and  apply  them  in  the  same  manne 
Tliey  collected  large  Hums,  the  amount  thereof  not  ascertained,  ar 
they  are  required  to  render  an  account  thereof.  Shortly  aHerti 
«.\eciition  of  said  deed,  and  until  the  filing  of  the  hill,  Thomas  an 
his  wife  have  lived  separately,  and  tbe  wife  aud  children  have  bfc 
supported  by  tbe  father  of  the  wife,  James  Gittings.  '.id.  The  sai 
Thomasj  Samuel  and  Tench,  seeing  the  Justice  of  making  provism 
for  the  wife  and  children  of  Thomas,  irliich  had  been  omitted  in  tli 
tij'st  deed,  and  the  wife  being  willing  on  these  terms  to  relinquis 
liLT  right  of  dower,  aseconddeed  to  Samuel  and  Tench  was  execute 
on  tbe  18tb  of  December,  1807,  in  which  the  wife  relinquished  bt 
diiwer,  aud  which  conveyed  to  them  all  the  real,  and  a  large  itersom 
estate.  In  pursuance  of  said  last  deed,  the  tmstees  made  sale,  o 
or  about  the  2d  of  May,  1808,  of  alargeportiouof  therealandi^ersom 
estate,  and  have  received  large  sums  of  money,  bonds,  &c.  A  pai 
tial  account  *  thereof  has  been  rendered  to  the  complauinnt 
**  by  Samuel.  It  is  charged  that  there  still  remain  unsold  divei 
other  tracts  of  land  aud  personal  estate.  The  complainants  are  in 
formed  that  the  trustees,  or  one  of  them,  are  or  is  largely  imlebtei 
til  Thomas  for  the  proceeds  of  the  estate  of  his  brother  BenJaraiD 
whidi  they  contend  ought  to  be  set-off  against  the  sums  paid  by  thi 
trustees  for  Thomas,  and  pray  that  the  amount  of  it  may  be  ee 
Ibrtli  in  the  answer  to  the  bill,  and  that  it  maybe  accounted  for.  I 
i^  charged  that  the  trustees  have  not  paid  any  part  of  the  proceedi 
ol  Hiile  to  the  complainants,  nor  have  they  invested  it  in  any  stock 
Much  of  the  money,  with  the  bonds  and  notes,  is  in  tbehamlso 
Tench  Binggold,  who  is  out  of  the  jurisdiction  of  the  Court.  Tbi 
bill  then  requires  the  defendant-s  to  answer  the  premises,  and  partJ 
fularly  what  part  of  the  property  was  sold,  and  tor  what  price,  aM 
that  they  render  a  particular  account  of  their  transactions  ui"^^ 
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nid  deed  of  trust.  Whether  tliey  have  not  received  large  sums  of 
■woe;  dne  to  Thomas  Kioegold  T  and  if  yea,  that  they  reader  a  ])ar- 
tKolnraccoDut  of  each  sum  m  received.  Whether  either  of  them 
TM  lodetited  to  Thomas ;  whether  they  have  paid  any  of  the  debts 
dDetronsaid  Thomas,  and  state  the  sameT  It'auyyet  due,  to  what 
imoant,  and  to  whom  duet  Prayer,  that  Samuel  and  Tench  l>e  com- 
pelled in  all  respects  to  execute  the  trust,  and  atlber  paying  the  debts, 
tobtestthe  balance  for  the  benefit  of  the  complainauts.  Also  a 
piajer  for  general  relief.  The  complainants'  Exhibits. — The  deed  of 
ibe  22(1  of  October,  1798,  from  Thoiiia.s  Ringgold  to  Bamnel  and 
Tench  Kinggold,  of  all  hi»,  (Thomas')  houses,  lands,  lots  aud  tene- 
iBfli»,  sitaate  within  Maryland  and  Virginia,  in  trust,  to  sell  the 
same  at  ])ulilic  or  pnvate  sale,  for  cash,  or  on  credit,  as  they,  or  the 
wmvor,  may  judge  most  expedient,  and  apply  the  proceeds  to  dis- 
ciiATgd  the  legacies  directed  in  his  father's  will,  to  be  paid  by  Thomas. 
SA.  To  discharge  all  judgments  at  the  time  obtained  against  Thomas, 
'lib  jioirer  to  contest  such  as  are  not  jnst.  3d.  To  secure  and  in- 
deuiQify  said  trustees  against  all  bonds  entered  into  by  them,  or 
citber  of  them,  tor  Thomas,  and  all  costs,  fees  to  counsel,  &c.  incurred 
irtue  of  this  deed  of  trust.  4th.  To  pay  all  other  debts  then  due. 
Gtb.  And  as  to  the  snrplus,  to  permit  Thomas  to  possess  the  real  estate, 
Mil  •  receive  the  interest  of  the  money,  or  have  the  same  in- 
vMled  for  his  use,  daring  his  life,  and  after  his  death,  his  ** 
»ire,  if  she  survives  him,  to  enjoy  one-third  part  of  the  reat,  and  to 
fweive  one-third  of  the  interest  of  the  money  to  her  own  use,  and 
the  rest  to  be  applied  to  such  persons  as  Thomas  by  his  last  will  shall 
direct.  If  Thomas  survives  his  wife,  the  whole  of  it  to  be  applied  as 
i\mted  by  his  last  will.  To  this  deed  there  was  no  relinqHishment 
of  dower.  Also  the  deed  of  the  18th  of  December,  1807,  from 
Thomas  to  Samuel  and  Ten<^h,  tor  all  Thomas'  land,  in  the  Counties 
of  Kent,  Queen  Anne's  and  Baltimore,  wherever  situate,  in  the  State 
of  Marvluud,  and  all  his  negroes,  stock,  horses  and  plantation  utcn- 
Bila,  in  trn»t,  to  sell  immediately  the  whole,  and  after-  paying  all  the 
JDfit  debts  of  said  Thomas,  to  invest  the  proceeds,  when  received,  in 
bank  stock,  stock  of  the  U.  S.  or  turnpike  stock.  'JA.  To  pay  to  the 
wire  ot  Thomas,  during  their  joint  lives,  one  fifth  part  of  the  interest 
ordiviUends,  as  the  same  may  be  received,  for  her  sole  use,  3d.  One- 
balf  of  the  residue  of  said  dividends  to  the  support  aud  education 
of  tbe  children.  4th.  All  that  remains  to  be  paid  to  the  grantor. 
^b.  If  the  wife  of  the  grantor  survive  him,  she  is  to  receive  one- 
tbird,  and  the  rest  to  l>e  applied  to  the  support  and  eda(!titiou  of  the 
cbiMren.  (Further  provision  in  ease  the  grantor  survived  his  wife.) 
^iiidly,  the  whole  capital  to  be  translerred  to  such  of  the  children  as 
Tbomas  shall  by  will  direttt,  or  if  no  will,  to  go  equally  to  the  whole. 
TothiMileed  there  was  the  wife's  rehnquishment  of  dower.  Also 
the  partial  account  of  the  trustee,  (Bxhihit  No.  3,)  which  it  is  stated 
in  the  bill  was  rendered  by  Samuel  to  the  complainants.    It  purports 
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to  be  an  nccouut  of  Kales  of  land  and  negroes,  stock  and  farmii 
utensils,  sold  by  S.  aud  T.  Binggold,  witbout  date.  Tbe  auswer 
Samuel  Hinggold,  filed  tbe  12tb  ol  February,  1811,  admits  tbe  deed 
that  tbe  defendants  accepted  of  tlie  trust,  and  sold  the  propert 
^ith  the  esceptioD  of  some  parcels  of  land,  wbicb  are  descrilied,  at 
wbich  be  states  they  had  been  uuable  to  sell.  He  exhibits  occoun 
marked  S.  B.  No.  1  to  No.  4,  which  he  states  contain  a  full  ex[Ktsiti{ 
of  his  conduct  as  trustee.  In  these  he  has  charged  bimself  with  fi 
moneys  which  came  to  bis  bauds  as  a  trustee,  and  gives  bimse 
credit  for  all  payments  "  made  by  him,  and  that  there  ws 
*''  due  to  him  on  the  13th  of  March,  1813,  the  sum  of  tl.l.OSJ.I 
In  these  accounts  he  hiis  not  charged  himself  with  ¥25,000  mciitione 
in  the  account  rendered  to  the  complainants,  (their  Exhibit  No.  3 
as  tbe  price  of  land  sold  to  B.  3.  Thomas.  Tbe  said  land  w:is  sol 
to  R.  S.  Thomas  for  certain  lota  at  Havre-de-Grace,  and  certain  feir 
rights  on  tbe  Susquehanna,  estimated  at  $18,000;  and,  secured  h 
mortgage,  $7,000,  amounting  together  to  $25,000.  The  said  sale  wa 
considered  at  tbe  time  highly  beneficial  to  Thomas  Ringgold,  ao< 
tbe  coraplainants.  Thomas  Ringgold,  belbre  the  exchange  tod 
place,  was  <M)n3ulted,  and  advised  it,  and  has  since  approved  of  it,  a 
will  ap[)ear  by  Exhibit  No.  5,  with  Thomas  Binggold's  ccrtificat 
thereto,  of  the  30th  of  March,  1813.  The  property  received  in  ci 
change  as  aforesaid  from  B.  S.  Thomas  was  conveyed  in  fee  Bim|>li 
to  the  trustees.  Tbe  defendant  has  always  considered  tbe  same  t^ 
be  held  in  trust  for  Thomas  and  his  family.  Last  summer  ( 1813)  thi 
ferry-house,  a  large  and  valuable  brick  building,  was  destroyed  b,i 
the  British.  Since,  the  defendants  have  sold  said  property  foi 
414,000,  for  wbich  they  are  accouutable  to  the  comitlainantx.  Al 
though  in  tbe  account  rendered  (complainants'  Exhibit  So.  3,)  the 
farm  called  Hopewell  was  estimated  at  $20,178,  it  was  in  reality 
worth  only  $16,000.  It  was  put  up  at  that  sum,  and  was  struck  oQ 
at  that  bid,  at  the  time  of  the  sale;  but  in  the  exchange  with  B.  S. 
Thomas,  it  was  estimated  at  the  first  sum.  The  answer  next  sttttes 
judgments  obtained  by  John  James  Maund  against  Thomas  Bing 
gold,  for  the  removal  of  which  to  the  Court  of  Appeals,  the  defend- 
ant became  security  in  the  appeal  bonds.  If  these  claims  should  be 
sustained,  they  will  greatly  increase  the  balance  due  from  Thomas 
Binggold  to  the  defendant.  It  is  stated  that  the  claims  were  be- 
lieved to  be  fraudulent,  and  a  bill  for  relief  bad  been  filed  in  Chan- 
cery. There  are  other  claims,  but  of  the  precise  amount  the  defeudunt 
is  not  informed.  Exhibit  S.  R.  No.  6,  is  a  list  of  lauds,  negroes  and 
specifics,  sold  by  the  trustees,  and  the  previous  Exhibits,  S.  R.  1,2,3, 
i,  will  show  what  part  of  the  purchase  money  has  been  received  b.v  bun. 
As  to  Benj.  Ringgold's  estate,  the  negroes  and  horses  were  divided 
among  the  representatives  befDre  the  execution  of  the  deed  of  tni.s^ 
•  the  balance  of  the  personal  estate  not  sufficient  to  pay  the 
*'       debts  of  tbe  deceased.    The  real  estate  of  said  Benjamin  con- 
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mted  of  land  in  Qaeen  Aone'»,  (the  ioterest  of  Thomas  in  wbich  is 

a|)srt  of  his  real  estate,  not  sold,)  and  a  tract  of  land  in  Waflhing- 

m  Coantf,  which  Thomaa  himself  sold  to  the  other  deleudant, 

Teucb.    The  answer  also  sets  lorth  a  lef^acy  of  £dOU,  left  by  their 

mnther  to  the  delendanto,  in  tru»t  for  Thomas  and  his  family,  and 

fir  wbich  Thomas  is  credited  id  statement  No.  4.    The  answer  of 

Teach  Binggold,  filed  the   15th  of   July,  1810,  exhibits  accounts, 

fhieh  show  tlie  moneys  received  and  paid  by  bim — gives  the  state- 

wiittbnt  ii4  given  by  tbe  other  defondant  relative  to  the  exchange 

oriiLods  with  R.  3.  Thomas;  and  states  sundry  exi)en8e8in(:iHTed  by 

bioj,  in  onler  to  give  value  to  the  ferry  property  received  in  the  ex- 

eboge.    He  refers  to  Exhibit  F,  for  sbowing  the  balance  due  from 

him  to  be  «14,S11.15.     On  the  Cth  of  October,  1818,  the  coniplain- 

Ktg  filed  a  supplemental  bill,  and  set  forth  the   proceedings  in  the 

fonner  suit.     They  charge,  that  agreenbly  to  the  provisions  of  the 

iie€d  of  1798,  the  wife,  in  the  event  of  her  surviving  the  husband, 

»ai  entitled  to  a  certain  interest,  and  the  rest  of  the  complainants 

to  the  halitnce  of  the  trust  property,  in  the  event  of  Thomas  BJDg- 

gold  flyiug  intestate ;  and  thiit  the  deed  of  1807  invested  comptain- 

ant^vith  an  immediate  and  <;ertain  interest,  in  certain  proportions, 

inoDehalf  of  said  trust  estate,  during  the  life  of  Thomas  Ringgold, 

'  andarter  his  death,  with  a  contlDgent  interest  in  the  whole  pro- 

wd:<.    The  complainants  next  charge,  that  Thomas  Ringgold  on  the 

S«1p  of  March,  1816,  conveyed  all  his  interest  in  said  projrerty  to  bis 

two  sonK,  Thomas  and  James,  in  trust,  to  provide  for  his  comforta- 

l>lenjiiii]tenance,  and  for  the  support  and  education  of  all  his  chil- 

drea—iiQd  divide  the  principal  among  tbem  aa  they  should  arrive  at 

Mage,  and  with  atitbority  to  tbe  grantees  to  compel  the  trustees 

toeiecute  tbe  trust.    They  have  lately  been  surprised  to  hear,  that 

ThooiiiH  Ringgold,  who  is  stated  to  have  died  iu  1818,  bad  lelt  awill, 

whitli  tbe  complainants  exhibit,  leaving  to  his  daughter  £lizal)etb 

iSIW,  on  her  arriving  at  1 8,  or  her  marriage ;  $500  to  Silence  Kinsley, 

and  the  rest  to  be  equally  divided  among  all  the  children,  including 

Elizabeth.    The  executors  renounced,  •  and  letters  of  admin- 


istration have  been  granted  to  the  widow.    The  complainants 
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!ire  advised,  that  Thomas  Ringgold,  after  the  said  deeds,  bad  notb- 
iig  to  dispose  of  after  his  death.  These  facts  haviug  happened 
sinre  tbe  filing  of  the  original  bill,  in  order  to  bring  tbe  rights  of  all 
puties  before  tbe  Court,  and  to  bave  a  full  settlement  of  said  trust, 
it  iH  nece^ary  for  complainants  to  tile  this  their  supplemental  bill, 
»iiieb  tliey  pray  may  be  accepted  as  such.  Tbey  have  reason  to  be- 
lieve, that  tbe  defendants  have,  since  filing  the  original  bill,  sold 
more  of  the  trust  projterty,  and  have  received  the  purchase  money, 
and  other  moneys,  lor  property  sold  previously,  "which  sums  of 
money  are  no  ways  accounted  for  iu  the  answers  of  said  trustees  to 
liiesaid  bill,  or  the  accounts  and  exhibits  therewith  filed."  There 
were  various  articles  of  property  received  by  said  detendants  nnder 
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the  deeds  of  trasts,  And  various  sums  of  money  received  by  the 
before  the  Ijlitig  of  the  origiotil  bill,  which  are  not  noticed,  or  »i 
vnya  accoanted  for,  in  their  answen),  and  the  accounts  and  exhibi 
therewitli  filed.  They  meutioQ  nine  negroes  taken  by  Samuel 
t2,000 ;  ii  negro  women  and  her  two  sons,  worth  $800,  taken  I 
Tench ;  also  considerable  sums  of  money  received  by  them  for  ren 
of  laud  in  Kent  and  Queen  Anne's  Counties  before  the  filing  of  tl 
bill,  for  which  no  account  is  rendered.  They  conceive  that  they  a 
entitled  to  demand  the  125,000  ibr  lands  sold  to  Richard  8.  Thorn; 
and  have  nothing  to  do  with  the  property  and  ferries,  and  fer 
rights,  boQght  from  U.  H.  Thomas ;  yet  if  mistaken  in  this  they  ha 
a  right  to  demand  an  account  of  the  rents  and  profits  thereof.  Tb< 
call  upon  the  defendants^  answer  the  premises,  and  fully  and  jk 
ticularly  account  tor  all  their  acts  and  doings ;  pay  over  all  the  monej 
and  iissign  to  them  all  the  trust  property.  The  will  of  Thom 
Ringgold,  exhibited  by  the  complainauts — In  it  is  the  followit 
clause :  "  Whereas  1  am  fully  sensible  that  my  brothers,  Siimu 
Ringgold  aud  Tench  Ringgold,  have  always  considered  my  interei 
and  have  done  every  thing  in  their  power  to  advantte  my  well'Hi 
and  th)it  of  my  family,  I  do  hereby  fully,  completely,  and  in  the  mo 
ample,  manner,  ratify  and  confirm  all  purebasesand  sales  of  whatev 
nature  or  kind,  of  my  proiiert.v,  made  by  my  said  brothers,  or  eithi 
"of  them,  or  both  of  them."  The  will  is  dated  the  6th 
'®  July,  1811,  and  was  proved  on  the  20th  of  May,  1818.  1 
Ringgold's  answer  to  the  amended  hill,  was  filed  the  6th  of  Octobe 
ISl'.l.  He  admits  the  deed  of  Thomas  Ringgold  to  his  sons,  aud  h 
will;  that  his  widow  was  appointed  admiuistratrix;  states  some  s:ili 
which  have  taken  place  of  trust  projwrty ;  some  of  the  mouey  st 
due,  the  rest  paid  to  the  complainants.  He  denies  that  he  had  t 
ceived  any  money  not  accounted  for  in  his  answer  to  the  origin 
bill.  The  uegrotrs  delivered  to  him  at  $2,000,  were  in  part  payiuei 
of  a  debt  due  to  him  from  Thomas  Ringgold.  He  accounted  in  b 
former  answer  for  all  rents  and  prefita  i-eceived  by  him.  He  leavi 
it  to  tfis  CO  trustee  to  render  an  account  of  the  rents  received  by  bii 
also  ol  the  negi-oes  which  be  is  charged  to  have  received.  The  auswi 
of  Teuch  Ringgold  to  the  supplemental  hill,  states  that  he  has  sol 
no  property  since  filing  his  first  answer.  He  denies  the  charge  i 
having  taken  a  negro  woman  and  her  children,  the  prui>erty  < 
Thomas  Ringgold.  In  answer  to  the  charge  of  having  rereive 
rents  and  profits  of  the  ferry,  he  gives  a  particular  account  of  tl 
contract  with  R.  S.  Thomas;  the  approbation  of  it  by  the  compl;iii 
ant  Mary,  as  well  as  her  hnsband ;  the  sitnatiuu  of  the  ferry  |iro| 
erty  ;  the  ex|H)nses  incurred  by  him  in  regard  to  it,  &c.  &c.  An  al 
stract  of  which,  on  account  of  its  length,  cannot  here  be  given. 

Commissions  issued,  and  testimony  taken  thereunder;  anil  b 
agreement  of  the  parties,  the  auditor  was  dii-ected  Ut  state  the  n< 
i-unnts.    To  the  re{K>rt  and  accounts  of  the  auditor,  both  {lartic 
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ntepted  upon  various  groaods.    The  case  having  been  argued  was 

nbfflicted. 

JouNSON,  C.  {Jply  Term,  1824.)  On  the  29th  of  January,  1811, 
tJie  original  bill  was  filed,  setting  forth,  that  OD  the  22d  of  October, 
i™,  Tliomas  Ringrgolrl,  the  hushaml  of  Mary,  and  father  of  the 
{ilhercomphiinants,  being  largely  indebted,  executed  a  deed  to  the 
dpreartants  for  a  large  real  and  personal  estate  in  Maryland  and  Vir- 
giniii,  in  trust,  to  sell  and  |iuy  his  debts.  First.  The  debts  and  lega- 
cies of  his  father's  will.  Second.  All  judgments  at  that  time  ob- 
btiaeil,  with  the  power  of  contesting  snch  as  were  not  considered 
fair.  Third.  •  To  indemnify  the  defendants  as  his  snreties, 
ind  from  all  cost  and  fees  to  counsel,  and  ex|>en8es  iucurred  *^ 
nniler  tbe  deed.  Fourth.  To  pay  all  other  debts  at  that  time  due. 
Mb.  Tbe  surt>lu8,  consisting  of  real  estate,  bonds  or  money,  in 
(niRt.  to  permit  the  grantor  to  hold  aod  possess  the  real  estate,  and 
twelve  the  interest  of  the  money,  or  have  it  laid  out  and  invested 
for  his  beneflt,  during  life,  to  his  own  use  and  advantage  j  on  his 
deatli,  hviog  the  wife,  she  to  have  one-third  of  the  real  estate,  and 
lorereive  the  interest  of  one-third  of  the  money  during  her  life,  in 
liMiof  dower.  Sixth.  The  other  two-thirds  to  be  conveyed  and  ap- 
plied to  such  persons  as  Thomas  Uiuggold,  hy  bU  will,  shall  direct. 
Seventh.  If  be  survived  his  wife,  then  the  whole  to  be  conveyed  and 
s|)plied  according  to  his  will ;  and  Eighth.  If  he  died  intestate,  then 
Co  his  beirs  and  representatives.  To  this  deed  Mrs.  Binggold  was 
not  a  party,  nor  did  she  release  her  right  of  dower.  Tbe  trustees, 
aa  tbe  bill  declares,  were  also  nnthorized  to  receive  tbe  debts  due  to 
the  grantor,  and  they  did  receive  them  to  a  large  amount.  Shortly 
after  the  deed,  Thomas  Binggold,  and  wife,  by  mutual  consent, 
agreed  to  live  separate,  and  remained  so  when  the  bdl  was  filed,  and 
Khe,  and  the  children,  as  is  stated  in  the  bill,  lived  with  and  were 
BDjijtorted,  and  the  children  educated  by  her  father,  James  Gittings. 
TiioiQiw,  Samuel,  and  Tench  Ringgold,  in  order  to  malce  provision 
for  the  wife  and  children,  and  she,  on  the  t«rms  of  suith  provision, 
ifTveiug  to  release  her  dower,  another  deed,  on  the  ISth  of  Decem- 
ber, 1807,  was  executed,  hy  which  Thomas  conveyed  to  Samuel  and 
Tetich  all  tbe  lands  and  real  estate  of  Thomas,  lying  iu  the  Counties 
of  Kent,  Queen  Anne's  and  Baltimore,  wherever  situated  in  Mary- 
land, with  all  his  negroes,  stock,  horses  and  plantation  utensils,  in  trust, 
immetliHtely  to  sell  tbe  whole  at  public  or  private  sale  lor  the  best  price, 
ami  after  paying  all  debts,  to  invest  the  praceeds,  when  received,  iu 
ba[ik  stock,  or  in  stock  of  the  Unit«d  States,  or  turnpike  stock,  as 
shall  be  most  beneficial.  Second.  To  pay  to  tbe  wife,  for  ber  sole  and 
sefiantte  use,  during  the  joint  lives  of  husband  and  wife,  one- fifth  of  the 
iiitere^t  or  dividend  yearly,  or  half  yearly,  as  the  same  may  be  received. 
Tbird.  To  pay  and  apply  one-half  of  the  residue  to  the  support  and  cdu- 
eatioD  of  the  children,  yearly  or  half  yearly .  Fourth.  To  pay  the  whole 
2  la.SeH. 
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•  residue  to  Tbomas;  and  in  the  event  of  the  wife's  surv 
"*  iiig,  then,  FirtU.  Slie  is  to  have  one-tliird,  in  lien  of  the  oi 
filth.  Sixth.  The  other  two-thirdn  to  sup|>ort  and  educate  the  cl 
dren ;  and  if  Thoiaas  survived,  Seventh.  Then  one-til'th  given 
the  wife  to  go  to  him.  Eighth.  Till  the  proceeds  of  the  sale  are 
vested,  the  interest  to  be  paid  and  applied  aa  received,  in  the  sai 
pro|>ortions  and  manner  to  the  sume  pei-sous.  Ninth.  To  trausi 
and  asmign  the  whole  capital,  whether  in  stocks  or  de)>t«,  to  such 
their  children  as  Thomas  by  will  shall  direct,  subject  to  the  praviu 
truHta ;  and  if  he  died  intestate,  then  the  whole  capital  to  be  e()ua 
divided  amongst  their  children,  subject  to  the  jii-evious  ti'usts.  Tl 
deed  was  signed  by  the  wife,  as  well  as  by  Thomas,  Samuel,  a; 
Tench  Ringgold;  and  she  Ibrmalty  released  her  dower.  In  virtue 
this  deed,  as  the  bill  declares,  the  trustees,  on  or  about  the  2d 
May,  1808,  sold  a  large  portion  of  the  real  and  personal  esta 
received  divers  sums  of  money,  bonds,  notes  and  mortgages, 
which  a  partial  account  was  rendered  by  8amuel;  that  there  i 
maiued  unsold  other  lands  and  personal  property.  That  the  tn 
tees,  or  one  of  them,  is  largely  indebted  for  the  proceeds  of  t 
estate  of  Benjamin  Ringgold,  deceased,  which  the  bill  claims  to 
set-off  against  what  the  trustees  may  have  paid  for  Thomas.  2 
part  of  the  proceeds  of  sale  have  been  in\'ested,  and  the  great 
part  of  the  money,  bonds,  and  other  securities,  the  bill  declares,  a 
in  the  bands  of  Tench  Ringgold,  residing  in  the  District  of  Columbi 
The  amount  of  sales,  acconling  to  the  account  rendered  by  Sanm< 
a  copy  of  which,  Exhibit  No.  3,  is  tiled  with  the  bill,  is  «48,88(;.!i 
In  this  account,  a  tract  of  laud  called  IIoi>ewell,  with  certain  olli 
property  speciHed,  is  stated  to  have  been  sold  to  Richard  S.  Thorn 
l^or  t25,U00.  A  memorandum  appears  at  the  foot  of  the  account 
follows,  to  wit :  "The  ferries  at  Susquehanna  we  have  taken  fro 
Mr.  Thomas  at  tlS,OOU.  The  deed  is  given  to  S.  and  T.  Ringgol 
as  they  had  no  right  under  the  deeds  of  trust  to  invest  the  mone; 
in  lands,  and  S.  and  T.  Ringgold  are  answerable  tor  that  amoui; 
They  mean  to  sell  them  as  soon  as  they  can  to  advantage,  wbii 
shall  accrue  for  the  benelit  of  Thomas  Ringgold,  Mrs.  Ringgold,  ai 
the  children."  The  original  account,  of  which  Exhibit  No.  3  is 
nn  **py)  distinguished  •  by  Exhibit  B,  is  in  the  handwriting  i 
**  Samuel  Ringgold.  Samuel  Ringgold,  in  his  answer  filed  ( 
the  12th  of  Febrmiry,  1814,  admits  the  trust  deeds,  and  the  »n\t  < 
the  real  and  ]>ersonal  estate  for  the  ])iirposes  specified,  exce))t  pft 
of  the  real  estate  of  Benjamin  Itinggold  in  Queen  AnueV,  an 
about  00  a«res  in  Kent  County,  which  they  have  not  iMsen  able  I 
sell.  His  accounts,  exhibited  with  his  answer,  8.  K.  No.  1,  to  8. 1 
No.  4,  contain  a  full  statement  of  his  conduct  as  tmstee.  In  thw 
statements  he  has  charged  himself  with  all  moneys  that  hav«  com 
to  his  hands,  »nd  credited  himself  with  payments  and  dishnrsi 
ments,   and  there  was  dne   to  him  on  the  13th  of  March,  Idl- 
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tlJ,0)U.77.    In  these  Rtatenients  the  respondent  says  he  has  not 
diai^l  himself  with   tbe  s»le  of  the  pro|>erty  eatimat«d   in  the 
sMNiDt  rendered  by  him  to  the  couiplaiuiints,  of  $25,0U0,  lor  land 
K^d  to  R.  S.  Thomas,  for  lots   and  land  at  Havre-de-Grace,  with 
fmiMHnU  ferry  rights  on  Susquehanna  Biver,  in  which  acconnt 
Hopeffell  was   valued  at  $IS,OUO.     Before   the   sale  or  exchange 
Tbomai*  Ringgold  was  consulted,  and  be  apjiroved  tbe  measure,  and 
it  i^i  deemed  a  beneficial  transaction.    U.  S.  Thomas  conveyed  to 
^KDdT.  Kinggold,  and  that  he,  (Samnel,)  always  considered  hiin- 
»ir  a  trustee  lor  Tboina«  Kiiiggold  and  family.    The  last  summer, 
Ibe  itnswer  states,  that  the  ferry-bonse,  a  large  and  valuable  build- 
iD;,  was  destroyed  by  the  British,  and  since  then  the  titistees  have 
wW  (he  property  for  $14,000,  for  which  tliey  aie  accountable.     And 
illtiwigh  in  the  account  rendered  by  tbe  respondent,  Ho|iewell  is 
(xtiinateil  at  il'0,lT8,  yet  he  allefres  it  was  only  worth  $1<!,0UU,  tbe 
I  mm  it  was  put  up  tor  at  the  pubhc  sale,  and  struck  oQ'  at  the  trus- 
leps'bid.    In  the  negotiation  with  E.  S.  Thomas  it  was  estimated  at 
i  1^,178  by  which  the  trustees  made  94,178  for  the  complainants. 
That  exclusive  of  the  91^,084  due  to  tbe  respondent,  he  has  made 
I  himself  answerable  for  a  large  sum  ou  account  of  a  judgment  ob- 
tiiiaeal  t>y  one  Maund,  use  of  Iticketts  and  Newton.     Suits  were 
bmught  on  the  appeal  bonds,  executed  on  the  removal  of  the  origiual 
jnrtginent  to  the  Court  of  Appeals,  and  judgments  obtained,  and  if 
compelled  to  pay,  the  balance  due  him  will  be  proportionably  in- 
cRaiied.    The  claim,  (Maund's)  was  thought  unjust,  and  therefore 
contested.     The  answer  denies  that  the  complainants  have  been 
•  entirely   maintained   by  Mr.  Gittings,  for  the  res)K>odent 
paid  two  thousand  dollars.     Samuel  Binggnid  administered       *•■ 
on  Benjamin  Kinggoid's  estate,  and  the  negn)es,  and  some  other 
property,  were  divided  between  the  representatives  before  the  deed 
of  tnist,  not  leaving  enough  to  pay  the  debts.    The  part  of  the  real 
«tate  ill  Washington  County  of  Benjamin's,  that  Thomas  was  en- 
titled to,  be  sohl  to  Tench.    Tench  in  his  answer  states  iu  substance, 
BofHr  as  relates  to  Uoi>ewell,  and  the  lorries,  the  same  facts  as  in 
Samuel's   answer.    In   the  original  answer  of  Teneb  no  vouchers 
vcre  filed;  exceptions  were  taken,  which   were  sustained;  and  on 
tbe  15th  of  July,  181G,  an  amended  answer  was  filed,  accompanied 
with  certaiD  vouchers.    Thomas  Ringgold  having  died  on  the  6th  of 
October,  1818,  a  supplemental  bill  appears,  setting  forth,  that  ou  the 
23tb  of  March,  181t>,  Thomas  Ringgold  transferred  to  his  two  sons 
Thomiis  and  James,  all  his  interest  in  the  trust  property,  in  trust, 
ODtof  the  interest  and  dividends,  to  provide  for  the  fatlier's  com- 
fortable maintenance,  fbr  the  sUp|>ort  and  education  of  his  two  sons 
aiid  their  brothers  and  sisters,  during  their  minority,  and  to  divide 
tbe  principal  and  interest  equally  lietween  them,  their  brothers  and 
Maters,  as  they  res[)ectively  arrived  at  age,  and  authorized  the  gran- 
tees to  compel  a  settlement  with  tbe  deleudants.    Thomas  Ring- 
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gold,  on  tlie  6tb  of  July,  1811,  mEide  a  will,  »nd  »fter  certiiin  I 
quests  devised  tlie  residue  of  his  estate  equiilly  amoD^st  hin  el 
dren — Hie  executors  renouaced,  when  letteni  of  admiuistration  wi 
obtained  by  Mary  hia  widow.  Since  the  original  bill,  the  8Up|i 
mental  bill  charges,  that  the  trustees  have  sold  more  of  the  tn 
property,  and  received  more  mouey,  and  in  the  answers  to  t 
original  bill  they  did  not  account  for  all  they  hud  received,  partii 
larly  nine  negroes  taken  by  Samuel  at  $2,000,  and  tli»t  they  ha 
not  aceonutod  Tor  rent's  i-eceived.  In  the  supplemental  bill  it 
alleged,  that  the  deed  of  trust  to  the  sons  being  subsequent  to  ( 
will,  revoked  it.  Samuel,  in  bia  answer  to  the  last  bill,  denies  tt 
any  of  the  trust  lunds  were  sold,  except  some  lauds  in  Kent-,  : 
which  suits  were  depending  to  recover  the  purchase  money;  » 
except  iinother  small  piece,  the  purchase  money  for  which  was 
ceived  by  James  G.  Uinggold,  one  of  the  complainants.  Adm 
the  delivery  of  •  the  negroes  to  him  at  $2,000.  On  the  13 
*'*  of  July,  1820,  with  the  consent  of  the  parties,  an  interloi 
tory  decree  was  made,  directing  the  auditor  "to  state  an  accoD 
upon  the  evideuce  already  taken,  and  upon  such  other  evidence 
shall  be  produced  before  him  by  either  of  the  parties.  That  t 
auditor  shall  state  accounts  according  to  the  instructions  of  each 
the  parties,  and  that  all  equity,  as  to  the  rights  of  the  parties, 
reserved  untU  llnal  hearing."  After  taking,  in  virtue  of  the  decn 
a  variety  ol  evidence,  and  with  ttie  mutual  admissious  of  the  v» 
rectuess  of  various  items  against  the  defendants,  and  of  anndry  il 
bursements  in  their  favor,  on  the  Gth  July,  182:j,  his  report  w 
made,  containing  several  accounts  in  pursuance  of  the  complainan 
instructions— One  of  the  detieudants,  and  a  third  in  conformity  wi 
the  auditor's  own  judgment.  From  the  volumiuoos  papers  ai 
documents,  the  variety  of  evidence,  and  the  extensiveness  of  t 
transaction,  much  labor  and  attention  are  iudispeDaable  for  a  o 
rect  decision  of  this  caase ;  but  the  well  arranged  view  of  the  subje 
taken  by  the  auditor  in  his  report  and  aci^uut-s,  greatly  contribales 
reUeve  the  Court.  In  making  his  report  he  has  distinguished  tbo 
disbursements  which  ai-e  admitted,  from  those  not  admitted,  or  d 
putcd,  or  reserved  for  his  further  consideration.  Those  statements  I 
ha»  distinguished  by  Nos.  1  and  2.  From  the  evidence  and  vouclie 
admitted,  the  defendant's  receipts  are  stated  before  and  to  the  tin 
of  the  second  deed  of  trust  of  the  18tb  of  December,  1807,  ditti 
guishing  them  by  tbeir  respective  sources,  and  claiwing  them  actwr 
ingly  in  neparate  statements  marked  A,  B,  C,  and  D.  From  lh« 
materials  an  account  cunent  between  each  of  the  tnisteas  is  stuff 
to  the  date  of  the  second  deed,  charging  and  crediting  each  hjI 
bis  own  receipts,  and  admitted  disbursements,  and  with  iuteres 
showing  the  balance  then  due  to  or  from  either.  The  interest 
charged  from  the  end  of  six  mouths  after  the  date  of  the  rei-eip 
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These  accoants  are  nninbered  1  ami  2.  From  the  evidence  re- 
ferred to,  stutement  E  is  made  to  aliow  the  several  snina  which  the 
totees  were  chargeable  lor  od  account  of  sale.s  of  the  trust  estate, 
bj  them  miide  al>out  the  close  ol'  the  year  1SW7,  and  afterwards. 
Tbis  statement,  aa  the  anditar  roost  correctly  observes,  uiiikes  aa 
ifflportant  part  of  every  aubseqiieot  account;  and  in  regard  to 
'the  sale  of  Hopen-ell,  aDd  the  ferries,  takeo  in  exchange,  is 
controverted  by  l>oth  parties. 

In  the  stat«nient  £,  the  defendants  are  charged  with  the  sum  of 
(16,320,  on  account  of  the  sale  of  Hopewell,  when  according  to  Ex- 
bibit  B,  (the  list  of  sales  furnished  by  the  trustees,)  that  tract  is 
(.'bai'<;ed  as  having  been  sold  for  ¥20,178.  The  sale  of  this  tract  of  land 
prt^eot.s  one  of  the  important  subjects  of  controversy.  To  present 
the  aubject-tnatter  of  controversy  in  a  clear  light,  the  auditor  baa 
tetarned  with  his  report  several  accounts  predicated  on  different 
priuijii>les — the  account  No.  4  leaves  a  balance  against  the  defend- 
■Dts  of  $46,003.<>2;  this  is  the  a«connt  formed  according  to  the 
auditor's  judgment.  Account  No.  5,  grounded  on  the  complainants' 
inatrDCtious,  makes  a  balance  in  their  favor  of  $74,463.23;  and 
account  No.  G,  founded  on  the  defendants'  instructions,  makes  the 
balance  only  $21, 9UU.3!>.  Exceptious  have  taken  by  the  complain- 
anta  and  defendants,  each  excepting  to  all  the  accounts  that  are 
ioconsistent  with  the  accounts  they  claim  as  correct;  in  other  words, 
the  complainants  insist  on  account  No.  5,  and  the  defendants  on 
accouut  No.  y.  The  ease  has  been  fully  and  elaborately  argued,  since 
then  that  attention  has  lieen  bestowed  on  the  cause  which  its  mag- 
nitnde  and  imiiortance  demanded. 

The  first  subject  of  inquiry  is  to  what  extent  are  the  defendants 
reaponsible  on  account  of  the  sale  or  exchange  of  the  tract  of  land 
railed  Hopewell  t 

Trustees,  who  faithfully  and  diligently  discharge  the  duties  tbey 
take  on  themselves  to  perform,  can  never  snstaiu  loss;  they  are  only 
liable  for  what  tbey  duly  receive  in  the  performance  uf  the  trust;  and 
acting  IhMnyide  within  trust  limits,  should  an  tnjadicious  sale  of  the 
trust  funds  be  made,  yet  no  responsiblity  attaches  to  them,  tbey  can 
ooly  be  called  on  to  account  for  the  amount  actually  received.  But 
wheu  the  trustee  transcends  his  limits,  when  the  funds  confided  to 
his  limited  superintendence  are  applied  to  objects  foitiign  from  the 
trust,  then  be  becomes  res[ionsible  for  the  utmost  value  of  the  funds 
thus  misapplied.  Lupton  vs.  White,  15  Fes.  433;  The  Attorney- 
General  vs.  Futierton,  2  Ves.  if-  Beam.  205 ;  Hart  vs.  Ten  Eyck,  2 
Johns.  Ch.  Rep.  108,  116. 

•  The  deeds,  under  which  the  trustees  acted,  cannot  be  con- 
Bidered  as  authorizing  tlieio  to  exchange  the  land  for  otlier       *" 
land.    The  object  of  the  deeds  was  t«  raise  money  to  meet  pressing 
demands  to  discharge  the  debts  Thomas  Ringgold  was  rest)onsible 
for,  to  indemnify  his  sureties,  und  to  invest  the  sarplus  as  prescribed 
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lor  the  benefit  of  tLe  respective  persons  meDtioned  in  the  deed,  and 
to  the  exCeDt  as  therein  pvovided.  Of  the  Htnited  powers  cont'erred 
b.v  the  deeds,  the  trustees  were  perfectly  aware,  aud  therefore,  id 
the  account  of  sales  rendered  by  S.  Riiigguld,  he  remiirked, '^The 
ferries  at  Susquehanna  we  have  taken  from  Mr.  Thomas  at  $18,0U0. 
The  deed  is  given  to  8.  and  T.  Ringgold,  as  they  hiid  no  right,  under 
the  deed  of  trust,  to  invest  the  nioiieys  in  the  lands,  aud  S.  and  T. 
Ringgold  are  answerable  for  that  amount."  If  trustees,  misaitply- 
iug  the  trust  funds,  are  rea)>onsible  for  the  utmost  vatue,  and  bh  the 
tract  of  land  called  Ho]>ewell  has  been  parted  with  by  them  to  ao 
object  foreign  from  the  trust,  it  would  Hpi)eiir,  that  the  oulj'  iinbje<;t 
of  iuqniry,  in  regard  to  the  extent  of  the  trustee's  resiwuBibilily  on 
that  account,  is  the  value  of  the  land. 

When  the  tract  was  exposed  to  public  sale,  it  appeara  by  the  evi- 
dence it  was  struck  off  at  816  per  acre,  the  price  it  was  set  up  at. 
That  afterwards  they  agreed  to  sell  it  to  R.  S.  Thomus  for  that  price, 
which  ultimately  he  refused,  when  the  exchange  was  accomplished, 
in  which  Hopewell  was  estimated  at  ¥20,178.  If  the  trustee  diverts 
the  funds,  by  applying  them  to  objects  foi-eigu  from  the  trust,  the 
cestui  que  tnut  has  a  right,  either  to  receive  that  which  the  trustees 
obtained,  or  to  make  the  trustee  answerable  for  the  full  value  of  thnt 
which  he  parted  with.  The  ce»tui  i/ue  tnmts  in  the  present  ca.ie,  if 
com|)etent  to  act.  could  have  elected  to  take  the  ferries  iu  lieu  of 
Ho|)ewell,  but  they  were  not  bound  to  do  so;  andas  they  claim  the  real 
value  of  Hopewell  in  ISOT,  when  it  was  exchanged,  they  ai-e  entitled 
to  receive  it.  On  the  part  of  the  deliendauts  no  evidence  is  pro- 
duced, except,  that  when  exjiosed  at  public  sale,  it  was  struck  off  at 
$16  per  acre,  and  that  E.  S.  Thomas,  alter  agreeing  to  give  that 
pric*,  refused  to  comply.  Three  witnesses  are  produced  on  the  com- 
plainants' side,  viz.  G.  W.  Thomas,  William  Barroll  aud  Thomas 
Warrell,  till  of  whom  c^mciir,  that  the  land  exchanged  was  wortb 
$25,00U;  they  do  not  designate  '  the  value  of  each  part,  bat 
in  the  aggregate  fix  the  value  to  he  that  which  the  truateea 
had  placed  on  it  in,  making  the  exchunge.  Wm.  Pearce  makes 
Ho|)ewell  to  be  worth  $20  an  acre,  which  is  $222  more  than  it  was 
valued  at.  ' 

I  am  not  apprised  of  any  case  being  determined  on  which  tba 
value  of  the  funds,  misapplied  by  trustees,  have  been  come  at  by 
fixing  on  the  amount  they  offered  them  at;  the  establishiug  such  a 
principle  might  be  productive  of  the  most  serious  consetiuences,  and 
pmve  highly  detrimental  to  the  interest  of  the  cestui  que  trwtt;  !)«' 
if  in  any  instance  it  might  be  resorted  to,  surely  not  where  the  trai>- 
teea  had  fixed  subsequently  on  an  enhanced  value,  aud  when  Ihut 
was,  by  disiuterciited  witnesses,  confirmed  as  the  real  value.  The 
defendants  are  therefore  to  l)e  charged  with  Hopewell,  at  the  price 
atta<thed  to  it  at  the  time  of  the  exchange.  The  trust  in  this  caase 
was  undeilaken  from  tbo  best  of  motives,  attended  with  great  ei- 
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peose,  iind  twusiderable  inconvenience  to  the  triiRtees;  they  must 
lOKlflin  »  loHs;  the  niilVirtiinate  result  of  tite  exchnnge;  the  con se- 
UmA  deatrnctiou  nl'  tiie  propeity  on  the  Terry  establishments,  all 
fall  (in  them,  although  the  truBtfi  re|>oaed  <li(l  not  justify  the  ruinous 
^nsactions,  alt  lioiving  Iroin  tbatexchange.  Yet  Heel  fully  assured 
the  trosteea  acted  from,  iind  were  governed  by,  the  purest  of  motives, 
b)  iTtt,  to  extricate  their  brother,  and  provide  for  his  family.  And 
)liliuu|;h  principles,  too  powerful  to  be  resisted,  call  on  the  Court  to 
last  tliose  losses  on  them,  yet  so  far  as  the  just  (lower  of  the  Court 
fiifiiils,  they  should  be  protected. 

Ill  the  statement  of  tlie  accounts  by  the  auditor,  he  has  allowed 
lorbe  trustees  a  com  mission.  It  is  true  the  British  authorities  re- 
(iispil  to  tmst-eea  commissions  eo  nomine,  and  yet  they  allow  a  com- 
pei)s;itiou  for  the  time  employed  in  the  performance  of  the  trust, 
nailer  the  applictitiiiQ  of  »per  diem.  But  in  this  State  theper  diem 
ba.s,  if  it  ever  existed,  long  since  been  abandoned,  and  the  compen- 
''ii"iii  is  jiiiiilc  bv  w^iyof  commission.    Ho  the:  cestui  que  trutt  the 

I  <   X   I    ition  is  of  no  moment;  and  to  permit  a  per 

I  i;:  rule,  would  be  for  the  trustees  to  llx  on  the 

s.ition,  or  the  Court  must  reject  that  part  of 

iNi'ii'jxiit   st:i[i[i;:  till'  time  they  were  engaged,  and  resort  to  some 
otbbrstandHrd,  difficult  to  be  Uzed  on.    The  defendants  are 
'  therefore  to  be  allowed  the  comuiissions  according  to  the 
principles  of  the  report. 

TLe  audit«r  has  given  credit  to  the  defendants  for  several  snms 
alleged  to  be  paid  by  tbem,  in  the  performnnce  of  the  trust,  to  sup- 
prat  which  no  other  voucher  exists  except  the  accounts  rendered  by 
the  defendants  in  their  answers  to  the  original  and  suppteniental 
WlLs.  In  the  ciise  of  Hart  vs..  Ten  Eyck,  2  Johns.  Ck.  Rep.  87,  the 
liT  on  this  subject  came  under  the  consideration  of  Chancellor 
Kpnt.  There  are  all  the  items  in  the  account  of  Van  Rensselaer 
[ijue  of  the  defendants,}  unsupiiorted  by  evidence,  and  resting  alone 
on  the  answer,  were  not  correctly  rejected.  The  bill  was  against 
bim,  and  others,  for  an  account  as  administrators,  and  charging 
tlieoi  with  various  at-ts  of  fraud.  Van  Itensselaer  in  his  answer, 
KtN  up  certain  cbiims  against  the  testator  himself,  and  thoi^e  were 
Utempted  to  be  KU|)prtrt*d  by  his  answer  alone.  After  examining  the 
clnims  specified  in  the  account,  and  remarking  on  each,  the  Chan- 
cellor reviews  the  law  generally,  and  comes  to  the  conclusion — "  That 
those  charges  in  the  account,  which  are  without  proof,  are  inadmis- 
sible, and  cannot  lir  upheld  by  the  answer,  is  a  proposition  which  I 
consider  to  be  as  m  nlcd  in  law  as  it  is  in  reason. 

In  the  conrse  i-l  i  In  discussion,  a  distinction  is  taken  between  read- 
ing an  answer  eitlit^i  <it  law  or  in  Chancery,  when  it  is  introduced  as 
evidence,  and  the  effect  of  the  auswer,  in  the  very  case  under  con- 
sideration, and  before  the  Court  for  its  decision,  when  that  answer 
was  put  in  issue.     In  the  first  it  seems  conceded,  if  part  of  the 
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aoswer  is  read,  tbe  other  partj'  has  a  rigbt  to  read  the  whole  as 
evid^Qce — not  so  wheu  tbe  answer  is  put  in  issae.  It  Keems  tn  me, 
that  the  law  is  most  deary  efltablisbed,  that  when  the  defendant  in 
Chancery  admits  a  charge  against  him,  and  desires  to  remove  it  by 
the  statement  ol"  a  distinct  fact,  by  way  ot avoidance,  sind  the  auswer 
is  put  in  issue,  tbe  proof  of  the  matter  of  avoidance  in  on  him.  Bat 
the  nature,  or  the  precise  menuiug,  of  the  word  avoidance,  does  not 
so  clearly  appear.  And  all  the  ca.ses  which  have  presented  tliem- 
selves  to  my  view,  are  of  the  representatives  of  deeeaj^ed  persons,  as 
execntors  or  administratons,  when  called  on  to  account,  setting  up 
claims  against  the  deceased,  not  lor  expenses  incurred  in  the  |)er- 
tbrmance  of  their  trusts. 

„  "The  case  before  Lord  Chaucellor  Cowjwr,  as  I'eiwtted  in 

•"  (jilberfu  Jaiw  of  Epidmce,  45,  was  a  bill  by  creditors  against 
an  executor  lor  an  account  of  the  personal  estate.  The  cxevut'or 
stated  in  his  answer,  that  the  testator  left  £1,11)0  in  his  hands. 
Afterwards,  on  a  settlement  with  the  testator,  he  the  executor  gave 
bis  bond  for  £1,000  ;  and  the  other  hundre<l  jiounds  was  given  by 
the  testator  for  his  care  and  trouble.  It  was  urged,  in  behalf  of  tbe 
executor,  that  having  charged  himself,  and  no  testimony  ap])eariiig, 
he  ouglit  to  find  credit  where  be  swore  in  bis  own  discharge.  But  it 
was  resolved  by  tbe  Court,  that  when  an  auswer  was  put  in  issue, 
what  was  confessed  and  admitted  by  it  need  not  be  proved,  but  that 
tbe  defendant  must  make  out,  by  proof,  what  was  insisted  on  by 
way  of  avoidatice.  There  is  an  obscurity  in  the  report  of  this  case. 
As  DO  one  can  l>e  heir  to  a  living  pei-son,  so  no  man  alive  can  have 
an  executor,  (unless  in  old  times,  when  he  might  \w  ctciliter  mortuiu;) 
and  therotbre,  a  testator  could  never  give  to  his  executor  £100  ont  of 
91,100  he  had  left  with  him,  and  take  bis  bond  tor  the  balance. 

If  the  defendant  in  his  auswer  admits  tbe  receipt  of  mouey,  but 
in  the  same  sentence  says  be  paid  it  away,  the  disbursement  claimed 
needs  no  other  proof;  but  if  in  one  senteuce  the  receipt  is  admitted, 
and  in  another  the  payment  alleged,  it  must  be  proved  otherwise 
than  by  the  answer.  Kirkpatrick  vs.  Loiv,  Amb.  itSii;  Blount  vs. 
Burrow,  4  Bro.  Ch.  Rep.  74;  Hart  vs.  Ten  Eyck,2  Johns.  Vh.  Rep  87, 
&c.  And  these  rules  are  said  to  be  similar  to  those  which  govern  in 
a  Court  of  law.  But  1  am  not  aware  that  such  principles  prevail  at 
law.  it  is  very  true,  that  when  proof  is  obtained  at  law,  that  the 
defendant  at  one  timi^  atlmitted  he  received  mouey  from  or  of  tbe 
plaintiff,  he  shall  not  free  himself  from  the  effect  of  that  adaiission. 
by  declaring  at  a  different  time  be  restored  it  to  him,  or  applied  it 
for  bis  use.  A  Court  takes  the  whole  couversations  or  declamtioaa 
made  at  tbe  same  time,  and  does  not  limit  its  effect  to  this  or  that 
senteuce.  If  at  law  the  plaiutiff  uses  a.s  evidence  the  defendanf* 
account  to  charge  him,  be  is  entitled  to  read  the  residue  to  discharge 
him,  and  is  not  confined  to  such  as  may  be  counected  with  the  sane 
seuteuce.    The  same,  if  the  letters  of  the  defendant  are  read  in  )>art 
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bjthe  iilaiiitiff'  to  clinrge,  the  "  residne  may  be  resorted  to, 
loi>inner!itL' Inun  llie  cliiiin;  and  nolwitb»tt»i>dii]g  the  high  •'" 
Danii's  riuijiituinin^  Mie  jnstive  of  the  lule,  that  what  is  admitted  in 
thransiver,  OMniiDt  ite  defeated  by  the  noswer  wben  put  in  issue,  I 
Dinst  ciiniess  the  jii^tiiw  of  the  rule  is  not  so  clear  to  my  mind.  But 
the  mie  in  not  only  siiid  to  l>e  just,  but  a  contrary  doctrine  would  l>e 
peraidiuis,  und  render  it  alwolntely  dangerous  to  employ  the  jurisdic- 
t»a  nl'  this  Court,  iaiiHmuch  as  it  would  enable  a  del'eudtuit  to  de- 
'  fe:Ui!ie  plaintiff's  just  demands  by  the  testimony  of  his  own  oath, 
selling  up  a  discharge  or  matter  in  avoidance.  Hart  vs.  Ten  JCyck, 
^Uiw.  Ch.  Hep.  9(1.  It  apiwars  to  me  more  Just,  that  if  the  com- 
plHLiiHLit  relies  i>ti  tite  defendant's  answer  to  maintain  his  claim,  tbat 
Iiesliuuld  tiike  ilial  iinswer  entire ;  that  the  whole,  as  it  would  at 
law.  slioiilil  be  befort!  the  Court,  with  the  |xiwers  of  believing  aueh 
l«rtK,  ;ind  no  inure  than  wii»  believed  tu  l>e  true.  The  rale  is  too 
Minii'idlWr  :i  Court  of  equity,  which  excludes  the  defendant  from 
till-  Iwiieliriiil  parts  "if  bis  answer,  while  his  adversary  is  snB'ered  to 
av»il  liiiriseif  of  Ihiise  parts  in  his  favor.  A  Court  of  equity  forces  a 
liereiiiltnt  tu  disclnse  the  whole  transactions,  and  in  the  instances  of 
eieinhii-s  iUKl  tiiisrees,  forces  them  to  retnler  an  ac(;ount,not  only  of 
tbcirrt'ieipts.  \mt  ilisbursements;  and  it  would  seem  but  just,  that 
ntlwist  llie -.ittfiitioii  of  the  Conrt  should  be  called  to  those  stitte- 
Dii-nts  iniide  in  ('iirii[iliauce  with  its  mandate,  and  not  to  have  its 
fyes  closed,  and  its  understanding  arrested,  by  being  told  the  an- 
RVer  is  at  issue,  and  tberetbre  the  complainant  may  seize  on  admis- 
sions iu  liis  favor,  and  exclude  the  defendant  from  simultaneous 
statements  ;  for  let  it  be  remembered,  the  whole  answer  is  presented 
tollie  Court  at  the  same  time. 

The  ease  now  belbre  me  is  not  perfectly  similar  to  those  referred 
to  in  ttie  opinion  of  Chancellor  Kent.  Here,  the  defetidants  lor 
many  years  acting  as  trustees  in  the  settlement  of  a  complicated 
state,  were  antlioii/*d  to  pay  debts,  provide  for  the  supimrt  of  the 
flnrfMi  que  irmtti.  timl  havjug  entered  on  the  trusts,  after  a  cousiilei^- 
1>le  time  are  called  on  for  a  settlement.  No  imputation  or  charge  of 
fniQiI  is  made  a;j^iii;-;t  them;  they  are  called  to  render  a  particular 
atoiiint  of  tlii'ir  liiiiisiictioiis  by  the  origimd  bill,  and  by  the  supple- 
m^utal  bill;  that  iliiy  fully  •  aud  particularly  account  for  all 
their  Hct^  )md  doings.  The  accounts  and  the  correctness  of  •*■' 
tbein  to  a  very  great  extent,  at  least,  by  the  admissions  of  the  com- 
plainants, are  just.  If  it  would  be  absolutely  dangerous  to  employ 
Ibe  jurisdiction  of  the  Court,  inasmuch  as  it  would  enable  a  defend- 
ant t«  defeat  the  plaintiff's  just  demands  by  the  testimony  of  his 
own  oath,  setting  up  a  discharge  or  matter  of  avoidance,  may  not 
the  same  l>e  said  on  the  other  side,  that  it  is  absolutely  dangerous 
toadelenihint  to  eall  npon  him  tor  an  account  of  his  transactions 
as  trustee,  then  to  silt  from  his  answer  everything  to  charge  him, 
sDd  turn  him  o\er  to  seek  for  proof  of  bis  own  disbursements,  great 


26    RINGGOLD  ET  al.  ot.  BINGGOLD  et  al.— 1  H.  &  G. 

piirt  of  which  cannot  be  ol>tnined,  owing  to  the  coufldence  between 
him  and  the  cestui  qve  trunU.  But  the  diingers  on  the  part  of  the 
plaiutitr  atid  ot  the  deleiKlant  are  removed,  b;  permitting  the  whole 
answer,  if  luiy  part  is  relied  on,  to  go  belbre  the  Court,  with  liberty 
to  reject  such  parts  as  are  not  t>elieved  to  be  true.  And  believing, 
from  the  whole  of  the  transactions,  that  all  the  disbursements  alloweil 
b,v  the  auditor,  except  thitt  relating  to  Hopewell,  are  true,  they  are 
allowed,  and  the  exceptions  of  the  complainauttt  on  thiit  .subject 
overruled. 

On  the  subject  of  interest  I  shall  not  attempt  to  review  the  numer- 
ous authorities  produced  at  the  argument,  but  content  myself  by  ob- 
serving the  interest  has  been  charged  in  conformity  with  the  usual 
practice  in  this  State.  When  trustees  are  directed  to  invest  money, 
and  fail  t<>  do  it,  they  are  liable  to  be  charged  with  compound  inte- 
rest, unless  some  sufficient  reason  exists  to  free  them.  But  that  ap- 
plies to  ciiHes  of  phiiu  trusts,  where  the  duty  'i»  obvious,  and  the 
means  of  performance  clearly  within  their  reach.  In  this  case,  from 
the  whole  of  the  evidence,  it  is  difhcnit  to  fix  on  any  )ierio<l  that  the 
trustees  had  money  in  hand  to  lie  invested.  Tlie  receipts  by  them, 
and  the  ex|ienditures,  are  so  blended  together  that  the  rule  Dsually 
adopted  in  the  interchange  of  dealings  between  nienthants  of  inte- 
rest accounts,  appears  the  most  judicious,  and  the  altowatKe  of  the 
six  months  to  pay  away  or  invest  before  the  trustees  should  be 
charged  with  interest,  appears  not  unjust.  The  interest,  therefore, 
allowed  by  the  auditor  to  them,  as  well  as  that  with  which  they  are 
charged,  is  allowed. 

„^  •  It  is  difficult  in  this  cause  to  divide  the  mutual  responsi- 

*'''  bility  of  the  defendant's  to  the  complainants;  the  fuuds  con- 
fided to  them  have  in  ])art  been  so  blended  with  their  own  afl'air; 
and  the  defendant,  Samnel,  having  jwrmitted  Tench  to  receive  so 
large  a  part  of  the  money,  when  the  former  was  in  advance.  By 
the  cextui  que  trust  the  confidence  was  reposed  in  both  of  the  trustees, 
one  had  no  right  to  sulti>r  the  funds  to  remain  unemployed  in  the 
bauds  of  the  other,  especially  when  he  had  left  the  State,  and  van 
beyond  the  jurisdiction  of  the  (Jourt.  The  acceptance  of  the  trust, 
to  use  the  language  of  Chaucellor  Hardwicke,  obliged  them  to  eifl- 
cute  it  with  fidelity  and  reasonable  diligence.  2  Atk.  iOG.  And  al- 
though I  am  perlectly  satisfied  it  never  was  the  intention  of  eitherof 
the  trustees  to  conduct  themselves  so  as  to  produce  loss  to  the  ce^f 
que  trusts,  yet  by  dividing  the  responsibility,  and  making  each  only 
liable  for  what  he  received,  I  apprehend  would  cast  a  heavy  loss  on 
them.  My  opinion  is,  that  each  is  liable  to  the  complainants  tor  tbe 
whole  sum  due  them. 

In  res|>ect  to  Thomas  Ringgold's  sanctioning  accounts,  and  tob« 
approval  of  the  exchange  of  Hopewell,  it  can  have  no  effect;  Hlfer 
the  deeds  of  trust  were  executed,  he  alone  could  not  control  or  direct 
their  object's.    In  regard  to  the  accounts,  I  am  perfectly  iissoml  b* 
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did  not  know  wlietber  tbey  werejastornot;  bat  when  his  tionditioD 
is  Inken  into  view,  united  with  the  oiotioiis  niaim«r  the  Court  views 
the  tniusactiouK  lietwiteu  the  trustee  and  tho  centui  que  trvnU,  it  .i]>- 
peani  to  me  thiit  no  tribuDnl  ought  to  Ha.v  that  hi»  confirmation  of 
tbose  accouut-s  should  Tree  the  detendaut,  Samuel  Biuggold,  from  »c- 
oonuttng  in  tbi;;  Court.  lu  order,  therefore,  that  tlie  opinion  ex- 
pressed Nhould  be  ciirrieil  into  effect,  the  auditor  is  directed  to  Htate 
inamiunt  pursuant  thereto.  Tlie  accounts,  when  stated,  not  to  be 
snbjwt  to  exception. 

Tlie  auditor,  in  conformity  to  the  above  decretal  order,  stated  an 
uliliilanid  account,  niakingubalance  due  from  the  detendjiuts  to  the 
aMuu]»iDaDts,  of  $i33,^7.70,  with  iotereiit  on  $3!>,480.40,  part  thereof, 
Itdio  tlie  Ist  of  July,  1822,  until  paid. 

Bland,  C.  (Ducombei  Term,  1824.)  The  Chancellor  having  con- 
I  nderal  the  decretal  order  prououuced  iu  this  •  cau»e  on  the  _ 
hteutv-sixthday  of  July,  in  the  year  eighteen  hundred  and  •'*' 
tweuty-foiir,  as  well  a.s  the  report  of  the  auditor  of  this  Court  of  the 
tcvouut  iK-tweeu  the  parties,  which  has  been  stated  conformably  to 
will  order,  and  exhibited  in  this  Court  on  the  twenty-seventh  day  of 
Sefrteiiilwr  in  the  year  afurexaid — Decreed,  That  the  report  of  the 
WHiitor  be  cioiiQrmed,  and  that  the  defendants,  Samuel  Uiuggold  and 
Tencli  Binggold  shidl,  ou  or  before  the  first  day  of  Deueraber  next, 
PH,T  to  the  complatnauts,  or  bring  iuto  this  Court  to  be  paid  to  them, 
(he  Hum  of  fifty-tliree  thousand  eight  hundred  and  fifty-seveu  dollars 
Ml)  seventy-nine  cents,  together  with  interest  on  thirty-nine  thou- 
sand tiiur  hundred  and  eighty  dollars  and  forty-six  cents,  part  of  the 
fit:<t  mentioned  sum,  from  the  first  day  of  July,  iu  the  year  eighteen 
bnridred  and  twenty-two,  and  the  casts  incurred  by  the  said  com- 
pliuurtuts  in  this  (.'oiiit. 
From  which  decree  Imtb  parties  appealed  to  this  Court. 

The  cross-ap|ieal^  were  argued  separately,  before  Buchanan.  C. 
J.,  KAB1.B,  Archbk,  and  Dorsby,  JJ.  but  as  the  Court  in  their 
decree  consoUdated  the  cases,  one  report  only  will  be  made,  embrav- 
iDg  the  imiotJi  argued  in  both. 

In  the  argument  of  the  two  appeals  the  four  first  points  were 
raised  by  the  ap|)ellants'  counsel,  on  the  first  appeal,  as  to  the  law 
vising  thereon,  and  the  remaining  points  by  the  ap|)ellantJ4^  counsel 
OD  [lie  second.  We  number  them  in  siicce.s.sioii  for  the  puijioses  of 
this  report. 

1.  The  appellaiils  (S.  and  T.  R.)  ought  not  to  be  charged  ou  ac- 
eouut  of  the  Hopewell  estate  with  more  than  Ihey  received  for  the 
tame;  or  if  so  chiir^'ed,  they  are  entitled  to  the  full  benefit  of  the 
boml  of  indemnity. 

2.  Samuel  Kiug^rolil  is  not  responsible  for  the  trnst  fund  which 
UDie  ro  the  hands  ni  Tench  Ringgold,  his  co-trustee. 
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3.  The  flini'ges  of  interest  ag»in»t  S.  nud  T.  Ringgold  are  ob- 
jected to, 

4.  Tiie  trii»tees  wereeiititled  to  more  comraiRsion  than  wan  allowed 
to  them  by  the  decree  of  the  Chancellor. 

5.  The  iiiiawers  of  the  defendants  are  not  per  »e,  any  evidence  for 
them;  but  they  nre  bonnd  to  susttiiu  sdl  their  dishnrsements  (except 
_  those  which  <«me  under  the  head  de  *  minimu,)  by  proof,  as 
"^  much  so  as  the  complainants  are  bonnd  to  offer  proof  of  the 
amount  of  trnst  pntperty  whieli  came  into  their  hands. 

0.  Interest  is  to  be  charge*!  on  all  receipts  from  their  dates  f^'' 
the  trustees  never  invested,  iuid  never  intended  to  invest.  If  a  re4 
of  sis  months  In;  allowed,  they  are  then  chargeable  with  compound 
interest,  or  intere.st  on  the  anunal  lialance  of  pi-inoipal  and  interest. 

7.  No  i»rovi.sion  having  lieen  made  lor  allowing  to  the  trustees  any 
compensation  or  reward  for  their  ti-oiible,  this  Court  is  not  compe- 
tent to  make  any  such  alhiwance. 

8.  Tench  Itinggold  is  not  a  competent  witness  on  behalf  of  Samuel, 
his  co-tniRtee,  as  he  swears  directly  to  relieve  himself  from  respoitsi 
bility  in  regard  tn  the  M'Mechen  transaction,  &c. 

Wirt,  (Attorney-General  of  IT.  S.)  Jonefi,  Taney,  and  Mtutrudtr, 
for  the  ajipellAuts  in  the  first  appeal,  on  the  first,  second,  third  and 
fourth  [toints. 

1.  On  the  first  point — As  to  the  chiirge  on  ac<%uut  of  the  Hope- 
well estate.  The  sale  of  it  as  expressly  proveil,  was  made  before  the 
deed  of  Decemlier,  1807.  It  was  aurhnrize<l  by  the  deed  of  17W8, 
which  gave  to  the  tnistees  the  only  authority  they  possessed  at  the 
time  of  the  sale  to  R.  S.  Thomas.  The  deed  of  17»8,  it  must  be  ad- 
mitted, did  not  authorize  the  trastees  intake  other  land  in  part  |»ay- 
ment  of  the  jmrchase  money.  On  the  other  hand,  it  cannot  Ih> 
denied  that  the  contract,  if  it  had  l)een  authorized  by  the  deed  of 
trust,  would  h^ve  been  a  Judicious  one,  and  beneficial  to  T.  Blng 
gold's  estate.  In  examining  this  qnestioD  we  must  inquire  what  vim 
the  value  of  each  tract  at  the  time  of  the  contract,  and  before  the 
ferry  projterty  was  destroyed  by  the  British.  The  latter  was  then 
of  great  value  and  every  day  becoming  more  valuable,  owing  to  the 
increase  of  travelling  between  the  east  and  south.  At  the  time  or 
the  sale  it  rented  for  $2,(H>0  per  annnm.  What  was  the  value  ol'  the 
Ho|>ewell  estate!  It  never  rented  for  more  than  $1,000  with  all  the 
negroes  and  stock  and  utensils  upon  it.  With  these  tacts,  Horae 
estimate  may  be  fonued  of  the  Hoj>eweII  landed  estate;  and  wheo, 
moreover,  it  appeared  that  the  tenants  who  gave  that  rent  did  not 
find  it  a  good  bargain.  The  deed  of  trust  authorized  a  sale  of  the 
„_  "  Ho|>ewell  farm,  and  one  of  the  pur|»oses  for  which  that  deed 
*•**  was  executed  (the  payment  of  Judgments  to  a  large  amoant 
against  T.  Ringgold)  im[)erioasly  required  that  funda  be  niiiwl 
though  by  a  forced  sale.  The  land  was  advertised  to  be  sold  at 
public  sale — geueral  notice  was  given — a  numerous  assemblage  of 
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people  (Iritwti  to  it,  and  iimang  tlieiu  all,  tlio.se  id  the  couuty,  who 
ammliiij:  til  llic  \>vooT,  were  likely  to  be  ili-tiiosed  or  able  to  buy. 
The  siile  liiiliil — nobody  offered  eveu  fIC  i>er  acre.  Alterwanla, 
hmeviT,  H.  S.  Tliomiia  agreed  tn  give  for  it  that  price,  and  the  con- 
tact nn.^  i)i:ide  wilh  the  entire  consent  of  T.  Ringgold,  who  was 
prtseiit.  ;iiiil  without  opiKMitioQ  I'roiu  aoy  quarter.  The  land  betug 
am,  as  wns  ri^^htt'uliy  8Ui>]>o»eil,  disposed  of,  it  became  necessary  to 
Biitke  (lisgiositioii  of  the  negroes,  stoi^k,  &c.  uu  the  larm,  as  their 
aiH.«tet'  T.  Riijggojd  rould  do  longer  eni|iloy  them.  With  his  consent 
(witluint  it  tbev  cimld  not  have  been  disposed  of,  as  the  deed  of 
1T98  dill  not  convey  jiersomU  property,  and  the  deed  of  18U7  was 
not  yet  execnted,  if  thought  of)  all  the  slaves,  &e.  were  dis{>osed  of. 
It  must  Lie  borne  iu  inind  that  according  to  the  proof,  in  order  to 
rem  the  farm  well,  it  was  necessary  for  the  owner  to  supply  the 
slaves  atj'l  stock  which  it  required.  After  all  the  personal  property 
hKd  been  dis[>o^cd  of,  B.  S.  Thomas  refused  to  take  the  land.  What 
Ibeu  iras  the  situation  of  Che  trust  pro|>erty  I  Judgments  to  a  va^t 
UDnnnt,  and  each  of  them  a  lien  upon  the  property.  The  judg- 
Ki'iitM  of  .Miiiind.  which  are  of  bo  much  importance  in  this  cause, 
boujid  tiie  hind;  and  although  an  injunction  bad  been  obtained,  yet 
tb»t  injunction  might  at  any  time  have  been  dissolved,  and  the 
trotitees,  being  securities  in  the  ap|>eal  bond,  would  be  bound  to  pay 
tbe  nKiuey.  It,  is  in  this,  most  embarrassing  state  of  things.  Chat 
tbe  tnistees  ari'  called  upon  to  listen  to  the  second  pmpositioo  of  B. 
8.  Tlioriias.  And  what  is  that  projmsition  made  by  u  man  who  had 
been  iin]tortuMt;il  to  take,  and  refused  to  take  this  land  at  ilti  ]>er 
»im1  To  iifjit'e  to  take  the  land  valued  at  ¥2o,(H)U,  provided  ouly 
timt  the  tmstves  would  take  in  part  payment  the  ferry  property,  to 
be  valued  at  igtl.S.UUU,  and  be  to  secui'e  tbe  payment  of  97,UUU,  tbe 
liaLiiice  of  the  piirubane  money,  and  the  interest  of  which  is  almost 
equal  to  the  n-nt  of  the  Ho|>6well  farm,  after  •  deducting 
fmin  the  bifthest  sum  for  which  it  ever  did  rent,  ouly  legal  *''' 
Jnttrest  upon  titc  pniceeds  of  the  s:de  of  the  personal  estate,  which 
tlie  tenant  tonk  with  the  land.  The  trustees  are  called  upnu  to 
aw*pt  of,  or  refuse  the  offer.  They  do  not  act  hastily.  T.  Bing- 
guM,  the  only  person,  except  tbe  creditors,  who  had  a  right  to  object, 
approves  of  it,  ;i[k1  has  again  and  again  siinctioued  it.  One  of  tbe 
defendants  in  liis  answer  states,  that  T.  Ringgold's  wife,  whose  con- 
sent sras  not  at  nil  necessary,  also  a])]iroved  of  it.  Tbe  sale,  and 
the  terms  of  sale,  were  sanctioned  by  tbe  matt  who  had  a  right  to 
ohjeet;  and  neviT  objected  to  by  any  human  being,  until  the  liling 
of  what  is  called  the  supplemental  bill  in  this  cause;  and  not  dis- 
affirmtHl  in  that,  even  if  the  complainants  had  any  right  to  object  to 
it.  lieliance  may  be  had  on  the  [lartial  account  exhibited  by  the 
(MiiDplainaiits,  and  wbicb  they  say  was  rendered  to  tbein  by  S.  Ring- 
gnUl.  This  partial  account  is  a  particular  acconnt  of  all  the  prop, 
erty  which  came  to  the  hands  of  the  defendants,  in  which  any  part 
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of  the  family  of  T.  Ringgold  had  any  iDt«rest.     It  incladeN  not 
merely  the  |iropeity  which  w;ia  conveyed  to  them  hy  the  deed  of 
1807,  and  in  which  the  complainants,  at  the  time  of  the  tiling  tlieir 
bill,  biul  any  interest,  but  also  the  property  disposed  of  by  them 
under  the  deed  of  llHii,  in  which  the  coinplainantM,  in  the  character 
in  which  they  originally  aued,  had  no  interest.    It  coutiiins  also  the 
legacy  of  Mrs.  Mary  Ringgold,  of  a  debt  due  to  her  from  S.  Ring- 
gold, A  debt  due  from  Tench  Ringgold,  and  also  the  personal  prop- 
erty on  the  Uuntingfleld  estate,  which  she  left  to  the  defendant.s  in 
trust  lor  «nch  of  the  children  of  T.  Ringgold  an  they  might  select, 
and  with  the  express  condition  that  no  part  of  it  should  be  answera- 
ble Ibr  his  debts.     And  yet  it  is  contended,  that  this  very  |nw|>erty, 
thus  bequeatlied  by  Mrs.  Ringgold,  ought  to  be  considered  a  part  of 
the  trust  property  held  un<)er  the  deeds ;  and  ought  to  be  considered 
a  part  of  the  funds  for  the  payment  of  T.  Ringgold's  debts — that 
these  trustees  ought  to  violate  the  trust  created  by  Mrs.  Ringgold 
for  the^netit  of  the  complainants.    But  9.  Riuggoid  offered  to  t«lie 
the  ferry,  property  at  its  valmition,  if  the  family  of  T.  Ringgold 
objected  io  the  arrangement.    In  the  first  place  9.  Ringgohl  could 
make  no  offer  by  which  the  co-trustee  could  be  bouud.     But  if  be 
^      could,  when  did  T.  *  Ringgold,  or  any  member  of  hia  family, 
"'       object  to.  the  contract  with  R.  S.  Thomas,  or  allow  them  to 
treat  the  ferry  property  as  their  own  t    Subsequent  eventa,  not  to 
be  foreseen  in  1807 — the  war  with  Great  Britahi,  the  famous  ex|>Io)t 
of  Admiral  Gockbum,  and  destruction  of  the  honses  at  the  ferry, 
greatly  lessened  the  value  of  this  properly,  and  might  have  fur- 
nished a  ee»tui  qtte  Utist,  with  a  reason  for  disafflrmiug  this  contract. 
But  it  wonh)  then  have  been  too  late,  even  if  then,  which  is  not  the 
fact,  any  person  bad  immediately  objected  to  the  contract.    We 
need  not,  however,  rest  nt>on  the  circumstance,  that  the  offer  of  S. 
Ringgold  was  conditional.     What  if  there  was  uncontradicted  proof, 
that  both  of  the  defendants  intended^  at  the  time  the  contract  was 
maile  with  R.  S.  Thomas,  to  take  the  deed  for  this  property  to  them- 
selves, and  to  hold  it  as  their  own!     By  the  terms  of  the  contract 
it  was  to  be  paid  for  with  trust  funds.    The  consideration  of  it  was 
a  part  of  the  ])roceeds  of  sale  of  the  Hopewell  farm ;  and  altbonfb 
the  defendants  had  determined  to  make  this  a  pait  of  their  oirn 
private  estate,  and  to  charge  themselves  with  the  whole  sum  for 
which  Ho])ewell  sold,  yet  equity  says,  that  even  in  that  case  it  shaD 
rest  with  the  cestui  que  trust,  whether  it  shall  be  the  private  prop- 
erty of  the  trustees,  or  a  part  of  the  trust  estate.     And  T,  Kiug- 
gold,  the  cestui  que  trvst,  lias  always  claimed  it  to  be  a  part  of  the 
trust  fund,  and  insisted  that  the  trustees  should  not  charire  tliem- 
selves  with  the  price  at  which  Hopewell  sold,  aud  to  take  to  them- 
selves this  pmi>erty.    This,  it  is  in  proof,  he  had  de»!ided  to  do, 
before  the  deed  of  1807.     No  matter  then  what  was  the  intention  of 
the  trustees;   tt  depended  not  npon  their  intention,  bat  uiton  the 


RIN'GGOLD  ET  AL.  v».  BINGGOLD  ex  al.— 1  U.  &  G.    31 

mereijra  will  of  the  cextui  que  trust,  if  declared  witbin  a  reasonable 

time,  irLetber  this  KboiilJ  he  the  |)rivate  property  ol'  the  trustees,  or 

"(mrtfir  tlie  trust  fund;  iiud  it  being  in  proof,  that  T.  Binjj^nld 

iaiDifiliiitel.v  (t)efor«  the  com plainauts  bad  any  interest  in  tbee»t)ite,) 

it  the  VLTy  time  thn  coiilnict  was  mude,  el^iuied  it,  and  said  it 

MM  W,  considered  :in  pitit  of  the  trust  estate,  the  tiimtees  could 

'        '  iiiri  it,  but  held  it  in  triiHt;  and  ho  bohling  it,  it  passed  by  the 

isiiT,  which  was  Itiit  »  uew  declaration  of  tnists,  and  which 

ill  give  the  complainants  originally,  a  standing  in  the  Court 

. .....;i.  iry.     Assuming  Mien  that  the  deed  of  1798  •  did  not 

IMilborize  the  contract  witli  R.  S.  Thomas,  it  is  cootended,  **" 
tbl  it  is  now  too  late  to  iitiiieacb  it.  It  is  no  breach  of  trust,  if  the 
Imlee  acts  with  the  eextm  que  trust,  or  be  acf)niesces.  2  Cow.  Dig. 
lit  Ckancen/,  {4  W  ;i2.}  T2'J;  Latififord  vs.  Gatcoyne,  11  Vet.  333, 
SK:  Park&i  vs.  While,  Ih.  a25;  Newl.  on  Gont.  4B7;  Trafford  vs. 
I  Iteiw,  3  Aik.  444;  Brici'  vs.  Stokes,  U  Ve».  324;  Fellows  vs.  Mitchell 
I  iOtrm.  I  P.  lVm«.  81.  It  cannot  be  impeached  in  this  suit,  be- 
CMw  U.  S.  Thomas  is  no  party.  He  had  notice  of  the  trust,  and 
Dieileed  to  him  referred  to  the  deeds  wbicb  gave  the  trustees  the 
right  tn  sell.  If  a  purchaser  has  knowleilge  of  the  tmst  deed  under 
'Eiii'h  he  purchases,  he  beeomes  himself  a  trustee.  Murray  vs. 
Mku,  1  Johiu.  Ck.  Rep.  57.T;  Selby  vs.  AUton,  3  Ves.  341 ;  2  Fonbl. 
153,  ].U  155;  2  Madd.  Chan.  103;  1  Madd.  Chan.  3«4,  305.  The 
n»n]jluiuants,  if  they  ch<Mise,  have  a  right  to  disatBrm  the  contract 
Mil  K.  S.  Thomiis,  and  cl:iiin  the  pro|>erty  sold  to  bim.  They  may 
I«rb»ps,  ask  that  the  sali'  be  set  aside;  but  they  cannot  claim  a 
riglit  lo  sett  to  the  trnstecs,  \rbo  never  agreed  to  buy,  and  to  make 
(bein  pay  an  extrava^'ant  price  for  the  land. 

Again — If  these  points  be  in  favor  of  the  complainants,  yet  T. 
Kiuggold  gave  to  the  »h-lendants  a  bond  or  indemnity.  He,  the 
eatiti  que  trust,  claimed  tlit^  ferry  property,  purchased,  as  must  be 
admitted,  with  trust  fiituls,  and  that  the  trustees  might  not  be 
prejadiced,  gave  them  a  bund  to  save  them  haruiless  against  all  loss. 
If  they  are  to'be  charged,  then,  with  any  loss  sustained  by  them  in 
ran^eqiience  of  this  contract  with  R.  S.  Tliomua,  they  have  a  right 
to  resort  to  a  part  of  tlie  fund  in  the  Court  of  Chancery  for  tbeir 
inciemnity. 

•To deprive  the  defendautsof  theiiidemnityon  which  they 
rdy,  it  cannot  be  said  that  T.  Ringgold  is  to  be  treated  as  a  ''*' 
iwrson  non  compo»,  or  fmni  circumstances  incapable  of  acting  freely. 
It  would  be  a  violation,  nut  merely  of  established  law,  but  of  common 
jnntict",  that  aurb  charges  shoald  be  listened  to  in  argument,  when  all 
mention  of  tbem  is  xtuilioiisly  avoided  in  pleading.  No  one  act  of  T. 
Biuggitld  is  complained  of— no  settlement  is  impeached — no  contnict, 
iuto  which  he  ever  entiTud,  is  attempted  to  be  set  aside.  Ho  far 
from  this,  tbe  complainants  claim  under  his  deeds  aa  valid.  They 
msist  that  be  could  disimse  of  his  property.    They  insist  that  more- 
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over  ou  the  <1eed  of  18L2,  which  g»v«  them  their  ataDfling  in  the 
Court  of  Cliaocery,  If  any  siicli  charge  had  been  propeily  maJe, 
the  reL-oitl  afforil.s  the  most  ample  refutatioa  of  it.  As  to  the  acqui- 
escence, &c.  of  T.  Bitiggolil,  they  cited  Brice  va.  Stokes,  11  Ves.  319; 
Langford  vs.  Qasayyne,  lb.  33G ;  Trafford  vs.  Boehm,  3  Atk.  444.  As 
to  his  competency,  &c.  the.v  cited  White  va.  Wilson,  13  Vea.  88,  89; 
Attorney- General  vs.  Parnther,  3  Bro.  Ch.  Rep.  443, 
They  insisted  th:vt  it  must  be  either  frand  or  snpine,  and  very 
supine  ueghgence,  that  induces  ii  Court  of  equity  to  dciil  "  rig- 
"**  orously  with  a  tmstee.  Cafftey  vs.  Darby,  6  Ve».  495;  Bovey 
vs.  Smith,  1  Vem.  144 ;  Belchier  vs.  Parsotw,  Ambl.  219 ;  Powell  vs. 
fipfltw,  5  Fes.  843;  Trafford  VS.  £ocftm,  3  Att.  444.  If  the  tnistee 
bad  the  right  to  take  the  ferries  in  exeliauge  for  Ho)>ewell,  then  the 
admission  of  S.  Kiuggold  was  a  mistake  on  hia  part  and  is  not  bind- 
ing ou  him.  Lamdown  vs.  Latvsdoicn,  Mos.  364;  Lammot  vs.  Bouley, 
6H.I&J.  500. 

2.  On  the  second  point.  Iq  2  Fonbl,  184,  the  genera)  rule  is  laid 
down  as  to  the  liability  of  one  trustee  for  the  receipts  of  the  other. 
He  who  wishes  to  get  rid  of  a  general  rule  must  show  the  escep- 
tiou.t  to  it.  The  Gbaucelior  in  his  decree  saya  that  Samuel  is  tn  be 
chitrged,  bec-ause  he  suffered  Tench  to  misapply  the  trust  fund.  This 
was  not  thebusineasof  Samael.  He  bad  no  right  to  call  ut>on  Tencb, 
nor  Tench  ui>on  him.  2  Fonbt.  184;  Brice  v».  Stoke*,  11  Fm.  319; 
Homy  vs.  Blakeman,  4  Ves,  6UG ;  Bacon  vs.  Bacon,  5  Ves.  331 ;  Cham- 
bers va.  Minckin,  7  Ves.  199, 

3.  On  the  third  point.  The  case  relied  upon  by  the  auditor,  of 
Dunscomh  vs.  Dunscomb,  1  Johns.  Rep.  508,  to  Justify  the  charge  of 
interest  on  all  moneys  received  after  six  mouths,  is  not  in  point. 
There  nothing  was  to  be  done  but  to  invest.  In  this  case,  before 
the  trustees  were  authorized  to  invest  one  cent,  they  were  bound  to 
ascertain  and  pay  all  just  debts,  and  contest  those  which  were 
deemed  unjust.  It  is  in  proof  that  there  were  debts  of  Ibis  descrip- 
tion. The  trustees  are  not  chargeable  with  any  breach  of  trust  not 
charf^ed  in  the  bill.  Smith  vs.  Smith,  4  Johns.  Ch.  Rep.  281.  A  trus- 
tee may  be  eomj)eIled  to  pay  interest — in  some  cases  componod 
interest.  But  in  what  casest  Where  the  tnistee  makes  profits, 
and  will  not  render  an  account  of  them.  Erertaon  vs,  Tappea,  5 
Johns.  Ch.  Rep.  517.  Where  the  deed  creating  the  trust  directs 
investments  of  the  iuterest,  and  this  is  not  done,  compound  interest 
is  charged.  Raphael  vs.  Boehm,  11  Ves.  92;  S.  C.  13  Ves.  4U7, 411. 
And  this  Itecause  such  is  the  law  created  with  the  trust.  Dunte  vs. 
Catlett,  a  H.  d:  J.  475.  The  judgments  obtained  by  Uaund  might 
be  considered,  until  the  year  this  Court  decided  the  case,  a  cliiim 
existing  against  T.  Itinggold,  and  po.ssibly  to  be  [>aid  out  of  the 
trust  fund.  In  support  of  the  position  that  interest  is  not  to  be 
charged  pending  that  suit,  it  is  only  necessary  to  refer  to  the  ca« 
of  Newton  vs.  Bennett,  1  Bro.  Ck,  Rep.  359.    There  the  tme  priniji- 
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pie,  hj  nliii.li  Courts  are  to  be  governed,  is  laid  dowu.  •  On 
this  jioiiit  they  relterred  also  to  lAttlehalea  vs.  Oaacoyne,  3  Bro. 
C»,AV/..7;i;  i><(ntK»  vs.  Frt7ft,  7fc.  433;  2'eip  vs.  Earle  of  Winier- 
IM.  I  Vex.  .Ir.  4.10, 451 ;  Pybus  vs.  Smilh,  Ih.  193 ;  Brucre  vs.  Pem- 
Ifflnji,  12  IV)!.  JH-j;  Langford  vs.  0a8coyne,\1  Fes.  333;  Rocke  vs. 
Earl.  lb.  .j;t.  (id.  The  mere  act  oi'  co-operation  does  not  charge  a 
M-lru.sttn  with  iut^ireat.  Bacon  va.  Bacon,  5  Ves.  331 ;  Chambers  vs. 
JlincSiii.  "  Ves.  1112;  lAinfiford  vs.  Oascoyne,  11  Fc«,  334;  SAtpfrrooft 
W.  Riiirhinbrook,  16  Ve».  478;  Brice  vs.  Stoite*.  11  Ve*.  324. 

Bcrri'-n,  Hoffman,  aud  Mayer,  for  the  appellees,  in  the  first  appeal, 
ODtlie  first,  »>ei-<)ud,  tbJrd  and  foartb  poiiit-t. 

1.  Ou  the  lirst  point.  The  alleged  exchange  of  Hopewell  for  the 
ferrr  |)ro|)ert,v,  was  dehors  the  lowers  of  the  trust,  and  vh  oily  illegal. 
1.  Tliis  was  Tui  technical  exchange,  even  had  the  trustees  possessed 
the  imwcr  t.>  exchange.  Shep.  T.  29.1;  Co.  Litt.  31,  «.  319.  If  tbis 
tninsiiRt ion  rested  only  on  the  deed  of  1798,  Mrs,  Einggold  would 
have  iliiwei'  iu  tlte  terry  ])roi)erty,  as  well  as  in  Hopewell.  Caan  vs. 
Tkompion,  1  Xnc  Samp.  Rep.  G5.  2.  The  sale  or  exchange  was  too 
hiwty.  AV  parU-  Bennett,  10  Fes.  3tf3;  Bart  vs.  Ten  Eyck,  2  Johns. 
Ck.  Rrp.  110.  ^i.  The  ferries  were  not  trust  estate.  I'afford  vs. 
Boehm.'.i  .4^^.440.  A  trustee  cannot,  even  without  mala  fides,  iu- 
resl  ill  a  fund  rmt  sanctioned  by  a  Court  of  equity.  If  the  Court 
doen  iKit  iidii|>t  the  fund,  the  tnistee  must  bear  the  loss.  Eangon 
n.  Allrn,  2  Jink.  498.  A  trustee,  guanlian,  &c.  cannot,  without 
special  powf  r,  change  the  nature  of  the  estate  from  money  into  land, 
or  f  co'iter«o:  or  a  lease  for  years  into  a  Ireebold.  Witter  vs.  Witter, 
3  P.  Wms.  '  10(1,  (and  notes;)  Terry  va.  Terry,  Pre.  in  Chan. 
273;  MrnoH  vs.  J),iy,  Ibid,  319;  Pierson  vs.  Shore,  1  Atk.  480;  '»*• 
Rook  vs.  Warlh,  1  Ves.  461;  Audlty  vs.  Audley,  1  I>kk.  16,  45;  1  Fes. 
Jr.  3o;  6  Vfti.  4.S7.  4.  The  value  of  Hopewell  must  be  fixed  at  $20 
per  uore.  When  a  trustee  displaces,  destroys,  or  unduly  converts 
IniNt  property,  Chancery  will  give  to  the  cestui  que  trwtt  the  extreme 
vaine  of  it,  anidogoua  to  the  I'lde  of  law  of  giving,  in  trover,  the 
bi^hest  value,  unless  the  article  be  shown  to  be  certainly  of  less 
value.  Aniory  vs.  Dalamiere,  1  Stra.  505.  As  the  tmateea  declined 
to;i,'*ert.ain  its  value  by  several  offers,  and  have  thereby  rendered 
it  extremely  ilifiicnlt  to  say  what  it  was  realiy  worth;  as  it  might 
have  brought  at  some  snlmequent  period,  eveu  $30  per  acre,  the 
coin  plain  ants  are  entitled  to  the  highest  value,  even  on  the  principle 
ofconfiisliiu,  mixture,  &c.  of  trust,  with  private  estate,  as  settled  in 
lupton  vs.  l(7i((c,  15  Fes.  439,  440}  Attorney- Genera  I  vs.  FuUerton, 
2  Ven.  &  Bea.  203;  Earl  Poitlet  vs.  Herbert,  1  Ves.  296;  Forrest  vs. 
ElaeM,  4  Fes.  4iH,  497 ;  Poeock  va.  Reddington,  5  Fes.  794 ;  Harrison 
vs.  Harrison,  2  Alk.  121;  Hart  vs.  Ten  Eyck,  2  -Johns.  Ck.  Rep.  62, 
lie,  117.  !)■  Niiue  of  the  expenditures  on  the  ferries  can  charge  the 
truMt  estate.  Bostock  vs.  Blrikeney,  2  Bro.  Ch.  Rep.  653,  G56;  Green 
vs.  Winter,  1  -/o/ww,  C'A.  Rep.  27,  39.  6.  Wherever  the  trust  ia 
3  1  n.  &  G. 
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violated,  the  cestui  que  trust  is  entitled  to  all  the  gain,  if  there  be 
any,  and  an  exemption  from  InsR,  if  there  he  any.  Adye  vs.  Fenille- 
tean,  1  Cox,  60,  63,  and  the  authorities  before  cited. 

The  trustees  are  not  entitled  to  any  beneHt  from  Thomas  Ring- 
gold's sanction  or  approbation  of  the  conduct  and  accounts  of  the 
trustees;  that  independently  of  varions  known  principles,  flowiDg 
fVora  the  relation  of  trustee  and  cestui  que  tntst,  lie  was,  in  fact,  in- 
competent so  to  do,  from  the  infirmity  of  his  mind,  which  rendered 
him  nott  sui  juris,  and  which  was  the  very  causa  et  origo  of  the  trust. 
Neither  to  tbe  whole  amomit,  nor  any  part  thereof^  can  Thomas 
Ringgold's  sanction  protect  the  defendants  from  legal  scrutiny,  and 
liability  to  make  full  redress.  1  Pothieron  06%.  29,3U;  Newl.o»  Cont. 
362,  433.  445,  451,  459 ;  Portiru/ton  vs.  Efflintjton,  2  Vem.  189 ;  tittgd. 
'  401 ;  Gibson  vs.  Geyes,  6  Tes.  226;  •  Huguenin  vs.  Baseley,  U 
'•  '  Ves.  273 ;  Villars  vs.  Beaumont,  1  Vem.  100 ;  Smith  vs.  Freiuk, 
2  Atk.  243;  Newman  vs.  Payne,  2  Ves.  199;  Dute  of  Hamilton  vs. 
Lord  Mohun,  1  P.  Wms.  118;  3  Wood.  Lect.  453;  Wells  vs.  Middleton, 
I  Cox,  112;  Morse  vs.  Eoyall,  12  Ves.  374;  4  Besauss.  704;  Stanhope 
vs.  Topp,  2  Bro.  Ch.  Bep.  183 ;  Murray  vs.  P^er,  2  Scho.  &  Uf. 
474;  Matthews  vs.  Bragaud,  3  Desauss.  25,26,^7;  Green  vs.  Winter, 
1  Johns.  Ch.  Rep.  35,  36 ;  Wendell  \&.  Van  Kenssellaer,  1  bid,  Ut. 
They  then  argued,  that  the  liability  of  the  trustees  as  to  Hopewell  was 
to  be  determined  under  the  terms  of  the  deed  of  trust  of  December, 
1807;  bat  that,  if  tbat  deed  was  not  to  be  the  rnle  of  their  respon- 
sibility, then  that  even  nnder  the  deed  of  1798,  Thomas  Ringgold 
had  no  power  left  of  disposing  of  Ho[)ewell,  or  sanctioning  the  ex 
phange  of  it  for  the  ferries;  and  to  maintain  this  position,  they  (lis- 
cassed  tbe  limitation  of  the  deed  of  17U8,  in  reference  to  tbe  quantity 
of  estate  under  it  in  Thomas  Ringgold,  and  the  principles  of  tbe 
rale  in  Shelley's  Case. 

•  2.  On  the  second  point.  The  trostees  are  jointly,  as  weU 
*"  as  severally  responsible  for  all  moneys,  property,  &c.  received 
by  them,  or  either  of  them.  And  if  not  so  a  priori,  yet  they  bave 
become  so  from  the  circ;imstances  attending  their  administration  of 
the  tnist.  The  distinction  between  executors  and  trustees,  in  regard 
to  their  responsibility  tn«o/tdo,  is  fnlly  admitted;  but  the  law  has  too 
firmly  settled  and  defined  the  principle  of  the  joint  liability  of  trus- 
tees, to  admit  of  its  being  at  all  affected,  by  the  well  known  distinc- 
tion Itetween  executors  and  trustees.  But  admitting  its  fnllest  force, 
it  has  no  application  whatever  to  trustees,  except  where  the  condnct 
of  the  trustee,  claiming  an  exemption,  has  been  strictly  within  the 
bounds  of  his  trust  duty,  and  where  the  delinquent  trustee  wn»iii 
DO  way  facilitated  by  the  acts  or  omissions  of  his  companion.  Tliis 
principle  wdl  be  found  to  pervade  ail  the  authorities,  and  to  afford 
the  tme  key  which  ascertains  the  liability  t'n  solido  of  trustees,  and 
is  a  principle  wholly  independent  of  the  one  which  ordinarily  imi'li- 
cates  executors,  and  exempts  trustees.     The  received  law  on  tbe 
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nbject  is,  that  t^u8t(^e!4  and  executors,  prima  facie,  are  equally  re- 
ipcmsiWe,  rirtute  officii,  tor  all  tnoneya,  &c.  received  on  accoaut  of  tM 
lnistw»liil>  iir  admiiiistratioii.  But  where,  in  point  of  fact,  only  one 
WreceivHl  niDtiey,  &(.:  there  is  f^uerally  a  difference  betweeu  exe- 
<9tors  iLtirl  trustees  a^  tii  the  evideuce  wliich  iiuplicates  them  tn  solido. 
Foreietiitjirs  ueeil  not  joiu  iu  any  receipt,  or  conveyance ;  they  are 
wi|ieti^iit  to  act  separatim.  Trustees,  on  the  contrarj',  are  ex[>ected 
loauilein  receipts,  and  must  join  in  conveyances.  Hence,  if  exe- 
nlors  unite,  they  are  both  liable  at  law,  though  one  only  may  have 
nt\\vi\  the  money.  At  law,  there  is  a  preaumptio  jtirig  et  de  jure, 
ttat  they  both  received  it,  and  therefore  both  liable ;  but  in  equity, 
UKliicts  may  be  inquired  into,  and  they  be  charged  jointly  or  seve- 
nil),  acconling  to  ui nun] stances.  A  joint  receipt  or  conveyance, 
iMtever,  even  in  equity,  raises  a  strong  presumptton  against  both, 
ttlbey  executors  or  trustees;  but  even  in  the  case  of  executors,  it 
ii  att  conclusive  in  equity.  Trustees,  on  the  other  band,  do  not  at 
tf,  or  in  equity,  umterially  increase  the  presumption  of  joint  respon- 

IAtlity  liy  uniting  in  receipts,  because  they  are  expected  so  to  do, 
«reii*  wben,  in  fact,  they  do  not  jointly  receive  the  money. 
Ajitbe  rloctrine  lias  been  modelled,  and  fully  established,  there  ^" 
ippeam  to  be  littte  or  no  distinction  in  equity  between  trustees  and 
«iKcutun.  The  distinction  between  executors  and  trustees,  in  this 
fwpect,  never  did  extend  further  than  as  it  was  a  mere  question  of 
wiiieuce,  arising  from  their  jointly  receipting.  The  inquiry,  now,  in 
tilherciise,  is  not  so  much  in  relation  to  joint  receipts,  &c.  as  it  is 
)BtD  the  various  acts  of  co-operation,  omission,  undue  confidence,  and 
vntniat worthy  conduct  ou  the  part  of  that  trustee,  or  executor,  who 
(liiins  an  exemption..  If,  therefore,  a  trustee  or  executor,  by  any  act, 
Wnissiim,  Hupiiie  negligence,  or  undno  voufldence,  abandons  any  por- 
tion of  tlje  fiduciary  estate  to  his  companion,  so  as  to  tend  to  its 
jnipHrd.v  or  final  lo^s,  tliia  per  se  is  a  breach  of  trust,  and  snbjecte 
8Mb  Imstee  or  executor  to  all  losses  consequent  on  such  eratna  nef/li- 
Sniia,  without  any  regard  to  act«  of  direct  co-operation,  such  as  re- 
reipt*,  conveyances,  &c.  Sue.  and  all  the  modern  authorities  have  uni- 
fonuly  charged  trustees,  in  tolido,  under  the  auspices  of  this  princi- 
pie.  But  we  fully  admit,  that  if  one  trustee,  e;r  mero  motv,  and  with- 
Dvt  tlie  concurrence  or  neglect  of  his  companion,  mecures  and  wastes 
iportion  of  the  trust  fund,  the  innocent  trustee  is  not  responsible 
br  hia  defalcations,  and  this  too,  even  though  there  has  been  joint 
ineipts  and  joint  conveyances.  This  case  may  be  safely  reposed  on 
iiis  liberal  view  of  t  lie  doctrine  of  joint  and  several  liability.  No  case 
an  be  found  which  exempts  a  trustee,  merely  because  he  received  no 
Urtion  of  the  wasted  estate.  Both  law  and  equity  require  a  further 
KTQtiuy,  and  the  received  doctrine  is,  that  the  only  important  in- 
|nir}-  is,  whether  the  cojnpanion  who  wasted  the  estate  was  in  any 
legree  facilitated  therein  by  the  acts  or  omissions  of  the  other  j  if  so, 
'Kv  are  both  equally  liable.    All  the  authorities  now  concur  that  the 
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inquiry  is  not  as  to  the  evidpnce  of  the  existence,  or  non-existence  (d 
joint  receiptH  or  conveyaocei) — this  beingamere  prima /adeevideniM 
of  responsibility  in  solido;  but  t)ie  lact  to  he  ascertained  is,  wliethei 
one  tinstee  has  suffered  another  to  obtain  such  an  exclusive  control, 
as  enabled  that  trustee  to  violate  the  trust.    In  such  case,  they  lire 

both  liable,  one  sis  the  receiver  and  destniyer  of  the  trust 
""  •  estate,  the  other  as  the  passive  means  of  the  mischief  which 
has  been  done.  Henc«,  if  a  trustee  joins  in  receipts,  &c.  he  may 
still  be  exempted ;  and  if  he  does  not  join,  he  may  still  be  charged. 
The  nature  of  the  trust  also  is  very  material  to  be  inquired  into. 
Whenever  the  trust  is  directory,  and  not  discretionary,  they  are 
-bound  to  see  to  each  other's  acts.  The  coausel  for  respondents  were 
ever  willing  to  lose  sight  of  this  important  principle.  The  trustees 
were  expressly  bound  to  invest,  and  in  specific  funds;  they  jointly 
invested  in  different  faods,  and  also  jointly  omitted  to  invest  the 
balance  in  any  fund.  Negligence,  and  a  non- performance  of  pre- 
scribed duties,  is  the  controlling  circamstance  which  ascertains  the 
liability  in  volido.  Trustees  are  always  liable,  in  mlido,  for  the  acts 
of  agents,  if  they  are  not  expressly  authorized  to  appoint  agents. 
If,  therefore,  3ainuel  constituted  Thomas  bis  agent,  as  he  says  he  did 
in  the  M'Mechen  transaction,  or  if  he  permitted  Tench,  to  assume 
an  exclusive  eontrol  of  any  portion  of  the  estate,  be  thereby  consti- 
tuted liim  an  agent,  and  both  are  responsible  in  these  cases,  for  an; 
losses  that  may  arise.  Samuel  never  was  in  advance,  except  by  rea- 
son of  his  own  gross  negligence  iu  permitting  Tench  to  violate  ever; 
principle  of  the  trust;  and  after  the  mischief  was  done,  Sauinel, 
conscious  of  his  neglects,  omissions,  and  untrustworthy  acts,  and 
that  he  must  respond  for  Tench,  received  from  him  an  ample  indem- 
nity. But  if  the  I'acts  of  tlie  case  be  inquired  into,  the  question  of 
joint  and  severnl  responsibility,  even  if  decided  in  favor  of  there- 
8|M)ndeuts,  would  cover  but  a  small  part  of  the  case — because  there 
are  but  very  few  transactions  in  which  they  did  not  unite,  and  poM- 
tively  participate,  which  would  render  them  i-esponsible  even  on  the 
most  favorable  application  to  the  respondents,  of  the  doctrine  in  con- 
troversy— so  that  quacuuque  via  data,  they  are  liable  in  solido.  Bat 
the  law  is  now  fully  settled.  In  altof  the  cases,  when  eautiuusl.v  ex 
amined,  from  the  case  of  Townley  vs.  Chalenor,  Cro.  Car.  '613,  dovo 
to  Monelt  vs.  MoncU,  5  Joknt.  Ck.  Rep.  283,  it  will  be  found  that  the 
Courts  have  been  gradually  advancing  to  the  i>ositions  we  have  laid 
down ;  and  the  many  moot  points  of  distinction  between  joining  and 
not  joining  in  receipts,  &c.  between  the  liability  at  law,  or  in  equitji 

•  between  the  responsibility  in  solido  of  executors,  and  not  of 
**■'■  trustees;  between  the  claims  of  creditors  on  executow,  or 
legatees  on  execntors,  &c.  &c.  have  all,  in  succession,  been  nearf; 
abandoned,  and  the  plain,  elementary  doctrine  of  all  Courts  now  is, 
that  they  will  look  to  the  conduct  both  of  trustees  and  execntons  and 
if  the  loss  be  the  fault  entirely  of  one,  he  alone  shall  respond;  hat 
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il  it  be  the  rf^siilt  of  the  acta,  omissions,  gross  negligence  of  the 
Mber,  iliev  -shall  both  equally  reBpond.  It  never  was  decided,  that 
if  one  iiiily  reii[is  tlie  fruir.s,  or  receives  the  money,  atter  a  joint  breach 
oF  trtf^t.  iKith  sh:tl]  not  respond;  but  the  true  distinction  is  as  just 
^Uliil  vii"  tli^it  wherever  auy  one,  acting:  in  a  fiduciary  illation, 
f  u  i  L-<ini[iaiiion  to  exercise  any  control  over  the  trust  fund, 
u  ut  with  the  obligations  of  both,  (and  whether  there  be  an 

igrvene  to  tlmt  effect,  or  a  mere  Bupiue  negligence,  is  immaterial,] 
lliF  In  tie  liable  m  solido.  Hence,  the  iLict  of  receipting  jointly 
IS  me  cm  of  evidence,  even  in  the  case  of  executors,  and  the 
IB  L  [  y  is  not  even  who  received  the  money,  hut  whetlier  tliere 
basljt'fii  Hiiy  iicigiiiescence  in  one,  after  he  knew,  or  ought  to  liiwe 
kDniTij.  that  tiit>  trust  money,  &e.  had  got  into  a  course  of  abuse." 
Sot  h  it  :it  all  requisite,  in  order  to  charge  both  for  the  defalcations 
ti  one,  that  thtiiv)  should  be  any  fraud,  sinister  motive,  or  profit  in 
tbe  trustee  who  claims  exemption. 

Ailmitliiig  then  tbe  fullest  Ibrce  of  the  general  distinction  between 
cocxecutor^i,  ;)n(!  cotrustees,  the  whole  current  of  authorities  sustain 
tbe  iRisitioiis  julvanced.  They  then  cited  Churchill  vs.  Hobgon,  1 
M-.  :ns ;  S.  C.  1  i*.  Wms.  241,  (and  note;)  Tawnley  vs.  (Jalenar,  Vro. 
Cat.  :iVJ  -.  ,V,  C.  Bridg.  Rep.  35 ;  Felloices  vs.  Mitchell  dt  Owett,  1  P. 
ff««.Hi;  .S-.  r.  L'  rem.  501,515;  21  Vin.  Ab.  583,  pi.  2,8;  Murrill 
n.  i:,.j'  it-  /',((,  i>  rem.  57«;  Westley  vs.  Clarke,  1  Eden's  Rep.  356; 
IP.  H/flji.  .S;t,  (/»)«;)  8.  V.l  i>icft.329;  Towtuend vs. Barber,  1  J>icit. 
3S6;  jA^'ik  vs.  Riirry,  3  Atk.  583;  Gill  VS.  Attorney-Qenerat,  Hardren, 
314;  Ckaritnbte  Corporations  \ti.  6'i(((o»,  2  ^*A.  404,  405,  4UC ;  Board- 
man  vs.  Mmmnn.  1  Bro.  Vk.  Rep.  68 ;  ISadler  vs.  Hobbs,  2  Bro.  Ch. 
Sep.iUi;  .■^■iii-riitd  vs.  Howeii,'i  Bro,  Ch.  Rt^.  90;  Keeble  vs.  Thamp- 
Km,}b.  1!J;  IliilbrenvH  Hcott,  2  Tes.  678;  •  Horeyva.  Blttke- 
man.  4  IV«.  ;AH<,  603,  (HW;  Caffray  vs.  Darby,  6  Ve».  487; 
CKitmherH  vs.  Minchin,!  Ve».  186,  196,  195);  French  xs.  Bobgon,9 
Vt*.  103;  Lord  Shipbrook  vs.  Lord  Hinchinbrook,  11  Ven.  252;  S.  0. 
16  Vex.  47«;  Hiice  vs.  A'tetes,  11  Ves.  318,  319;  Langford  vs.  «(M- 
(Wjfnc,  /d.  3;{;i ;  Adair  vs.  Maw,  1  jS^A.  &  Lef.  340 ;  Doyfe*  vs.  Blake, 
2  ScA.  d:  Lef.  229,  237,  242 ;  Townshend  vs.  BoAcr,  1  l^icit.  i5«,  356; 
&  t'-  hridfj.  Re/i.  38 ;  fwdcrwood  vs.  Stevem,  1  Merit.  712;  H>«Wcy 
?s.  CVnrAe,  1  /-V^n,  367 ;  Anonymowi,  12  jlfod.  560 ;  21  Vin.  Ab.  525, 
^  2,  3,  4 ;  2  /-'onftf.  182,  (««te  /,)  I8;j ;  1  Grwte's  IMg.  UU  12,  «.  36,  37, 
39;  2  BWrf.  7«f/.  651,  «.  214.  221,  224,  238,  239,  242;  Ham.  Dig.  643, 
297,  29S,  («.)  (rf.)  (w.)  ro(ter'«  i.  ».  485,  486;  Monell  vs.  j¥oMcif(,  6 
Mm,.  Vh.  Ri-]}.  283;  11  Johns.  Rep.  21;  Mun/ord  v».  Murray,  Q 
Johnii.  Ch.  Rep.  1,  452;  J^enoir  vs.  H'inw,  4  i>e«niw«.  65,  76;  6  jlfod. 
93 :  2  Eq.  Cn.  Ah.  742 ;  12  Mod.  573  ;  5  Ven.  830  ;  8  Fes.  363. 

3.  On  the  third  point  they  cited  Franklinvs.  Friih,  3  Bro.  Ch.  Rep. 
433;  2  Foiibl.;  Xeicton  vs.  Bennet^  1  Bro.  Ch.  Rep.  359 ;  Treves  vs. 
IWiMcnrf,  7/;.  3S4,  Foster  vs.  fWter,  2  Bro.  Ch.  Rep.  616. 

4.  On  the  fourth  point  they  cited  Fearm  vs.  Young,  10  Fwt.  184. 
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Berrien.,  Hoffman.,  and  Mayer.,  for  the  appellnuts,  in  the  second  ap- 
peal, on  the  fifth,  sixth,  seventh  and  eighth  points. 
_  -  5.  On  the  fifth  point.    ♦  We  are  also  to  distinguish  between 

^*      reading  an  answer  in  Chancery,  in  another  suit,  or  in  a  suit 
at  law;  and  where  it  is  read  in  equity,  in  the  same  suit — there  the 
established  doctrine  is,  that  one  part  of  an  answer  may  be  read 
against  the  party,  without  reading  the  other,  and  the  complainant 
may  select  a  particular  admission  and  rely  on  it,  and  yet  put  the 
defendant  to  prove  other  facts;  and  the  whole  current  of  authorities 
sustain  this.     Norris^  Feake^s  Evid.  80,  (note;)  Hart  vs.  Ten  Eyck,2 
2  Johns.    Ch.   Rep.   88,   89;  2   Foth.  on  Obi.  155  to  158,  (and  note.} 
But  even  if  the  doctrine  be  enlarged  for  the  benefit  of  the  respon- 
dent, it  never  applies  except  whei^  the  answer  is  clear,  satisfactory, 
and  pointed;  it  never  embraces  general  statements,  schedules,  &c. 
which  do  not  fix  the  force  of  the  oath  pointedly  on  the  particular 
transaction.    In  this  point  of  view,  Samuel's  answer  has  no  applica- 
tion to  the  M'Mechen,  Wilmer's,  and  other  transactions;  nor  can 
Tench's  answer  fortify  Samuel's  alleged  disbursements.     Alam  vs. 
Jourdan,  1  Vern.  ICl;  Anonymous^  1  Vern.  282;   Wickerly  vs.  Wick- 
er ly,  1   Vern,  470;  Walton  vs.  Hobbs,  2  Atk.  19;  Janson  vs.  Ranejfy 
2  Atk.  1^0;  Robinson  \9»  Cumming^  2  Atk.  410;  Quly  vs.  Walker.,  Z 
Atk.  407,  (2  Com.  Dig.  332;)  Femba  vs.  Mathers^  1  Bro.  Ch.  Rep.  52; 
Kirkpatrick  vs.  Love,  Ambler  Rep.  589;  Blount  vs.  Burrows^  4  Bro. 
Ch.  Rep.  73 ;  Thompson  vs.  Lamb,  7  Ves.  588;  Ridge  way  vs.  Darrein^ 
7  Ves.  404;  Lady   Ormond  vs.  Hutchinson^  13  Ves.  47;  Ea4it  India 
Co.  vs.  Donald.,  9  Ves.  275,  283.    The  leading  case  which  establishes 
the  sound  doctrine  on  tliis  subject,  and  which  has  never  been  repudi- 
ated, or  in  the  least  qualified,  is  the  one  which  occurred  in  1707, 
before  Lord  Cowper,  and  is  reported  bj'  Oilbert  in  his  Imw  of  Eri- 
^-       de7i€ej45;  3  Blk,   Com.  451.    •This  case  is  commented  on, 
^^      and  entirely  approved  of  by  Chancellor  Kent,  2  Johns.  Ch. 
88;  2  Ball  and  Beatty,  382;  Ham.  Dig.  425,  (a;)  1  Bro.  Ch.  Rep. 
502;  2  Com.  Dig.  332 ;  2  Fonb.  chap.  7,  s.  4.     An  answer  per  se,  per- 
haps, should  never  be  evidence  against  an  infant  cestui  que  trust. 
Trustees  ought  to  be  compelled  to  keep  books,  take,  and  presene 
vouchers:  but  here  are  thousands  of  dollars  claimed  by  the  trustees 
on  no  voucher  whatever.     Hart  vs.  Ten  Eyck^  2  Johnjt.  Ch.  62,  66, 
80  to  94,  96,  107,  119.    This  case  assembles  nearly  all  the  English 
and  Ameiican  cases,  and  the  entire  bearing  on  the  subject.    Green 
vs.  Hart,  1  Johm.  589,  590 ;  Monell  vs.  Monell,  5  Johm.  Ch.  283,  294, 
(fee./  Parker  vs.  Kennedy,  2  Desauss.  37;  The  State  vs.  Fenman,  2 
Desauss.  1 ;  Beckicith  vs.  Butler,  1  Wash.  225 ;  Ballinger  vs.  Worlet/,% 
1  Bibb,  195;  Faynes  vs.  Coles,  I  Munf.  373;  Scurfield  vs.  Howes,  3 
Bro.  Ch.  90,  95.     Here  the  answer  of  a  co-trustee,  charging  hiuis«lf 
exclusively,  was  not  per  se,  considered  as  evidence  of  the  separate 
receipt,  and  liability.     Miller  vs.  Beverleys,  4  Hen.  &  Munf.  422; 
FoUard  vs.  Lyman,  1  Day,  105;  The  Auditor  vs.  Johnson,  1  Hen.  d^ 
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Miutf.rm;  Heffiier  ve,.  Miller,  2  Mun/.  43;  Beatty  vs.  Tkompgon, 
■1  Mn.  A-  Miiiif.  J95. 

*  Tlie  answers  of  both  of  the  tmstees  bein^  relactant,  ud- 
candid,  ii[]s;iiisliiirt4)ry,  and  i-endered  ouly  alter  all  the  pronfe  "*• 
■erpobtaiut-il  1i,v  tbe  cotnplaiaauts,  are  to  be  received  with  great 
MDliiiri,  mill  ti>  >)e  coustrued  by  the  Court  dubiously,  and  with 
SLTutiny;  allowing  to  them  much  less  respect  and  weight  tbau  migbt 
have  been  accorded  to  tbem,  had  they  been  in  tiDie,  willing,  full  and 
tandiil.  Frfiiiifiii  vs.  FairHe,S  Merir.  29,  41;  White  vs.  Williams, 
i  I'm.  l!);i;  Halm.  Dig.  431,  «.  5;  422,  (k,)  425,  (a;)  GreenvB.  IVAtte, 
IMnx.  Ch. ;«,  40;  Hart  vs.  Ten  Eyck,  2  J«ft»w.  Ck.  02,  107,  ICSf 
Ffli/Wrt-  V.S.  Strirari,  II  Vea.  303j  Umitk  vs.  ikark,  14  Ves.  415;  2 
Hadil.  Ch.  :m;   Hepburn  vs.  Duraml,   1   Bro.    Ch.  603;  3  Meriv. 

li.  Il[j  the  AJxtli  point.  Interest  is  to  be  charged  on  all  receipts 
from  their  (bite's,  a.'*  the  trustees  never  invested,  and  never  intended 
ta  invest.  Th;il  it' a  rest  of  six  months  be  allowed,  tbey  are  then 
thargKiilik'  witli  compound  interest,  or  interest  on  the  annual  bal- 
iovetit'  |iniK-i|>i>l  and  interest.  The  authorities  clearly  establish  the 
fiillowiiij,'  piisitioiis :  1,  Trustees,  executors,  &c.  are  chargeable  with 
limply  tiilprest  wbei'ever  there  were  disposable  funds  of  the  estate 
in  tbdr  tiaiul.s,  which  the  esigencies  of  the  estate  did  not  necessarily 
prevent  being  pbiced  at  intei'est.  2.  If  they  be  empowered  to  put 
"Mme.v  to  interest,  and  merely  let  it  remain  idle  by  tbem,  tbey  are 
i«s()orisLble.  3.  If  they  have  traded  with  the  trust  funds,  they  are 
MtoiiJy  linliic  til  interest,  but  to  the  profits,  if  any,  beyond  the  inte- 
rcut, i.  if  tbey  retain  moneys  by  them,  hesitating  what  to  do,  tbey 
•liiillliiiy  interest,  as  it  was  their  duty  to  apply  to  tbe  Conrtof  Chan- 
«r,v  lor  instmrtiiiDS,  5.  Whenever  the  least  in  fault,  they  are 
eUirireMble  in  Kt)f<;land  with  tbe  highest  interest,  viz.  5  per  cent,  if 
ni'lin  limit,  then  with  4  per  cent. — money  being  asually  worth  no 
Bore  in  tbiit  country.  0.  Wherever  their  duty  is  prescribed,  as  for 
«uiui|ile,  to  iiivesl,  and  they  have  neglected  it,  but  which,  if  per- 
lonnei],  would  luive  given  tbe  cestui  qwe  trust  •  interest  upon  ^ 

inteR-st,  tbe  ii'iistces  shidl  be  liable  to  compound  interest,  or  *' 
iilerest  (111  tbe  nnnuul  balances  of  principal  and  interest.  7.  For- 
Berly,  iiileiest  w.is  allowed  only  from  the  time  of  audit,  if  respon- 
<l«iit  Hnsweied  treely  and  fnlly,  and  from  the  time  of  the  bill  Ijlcd,  if 
rrtQctiUitlv ;  now,  no  such  distinction — but  trustee  is  liable  from  the 
time  be  mif:bt  have  invested.  Upon  the  subject  of  simple  interest, 
tte.v  cited  10  Motl.  21 ;  2  Eq.  Ca.  Abr.  740;  Parrot  vs.  Treby,  Pre. 
^  Vh.  254 ;  Neirt-m  vs.  Bennet,  I  Bro.  Ch.  35,  {and  note  a ;)  Perkins 
n.  hayntun,  1  Bro.  C.  R.  375;  Treves  vs.  Townsend,  lb.  384;  Dawson 
Ta..W«M,.^,  1  Hull  (fc  Beattff,  219;  2'ebbs  vs.  Carpenter,  1  Madd.  C. 
H.'M;  Forbfn  vs.  Ross,  2  Bro.  C.  R.  430;  Littlehales  vs.  Qascoyne, 
3  Bro.  V.  R.  T.i:  Franklin  vs.  Frith,  3  Bro.  C.  R.  433;  Hillard^s 
Cane,  X  IV*.  00 ;   Young  vs.   Combs,  4  Ves.  103 ;  Forrest  vs.  Elwes, 
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492 ;  Piet  vs.  StacCj  4  Ves.  620,  622 ;  Pocock  vs.  Reddington,  5  Fo. 
794;  Rock  vs.  Hart,  11  Ves.  57,  iScc. ;  Bray  ere  vs.  Pemberton^  Ih.  386; 
Ratclif  vs.  Omie«,  1  Fern.  196;  2  Fm  744;  1  P.  Wms.  3<H>;  ^i(/A 
OM  Lunacy^  77.  "  The  first  duty  of  a  trustee,  executor,  agent,  rerjeiver, 
&c.  is  to  be  coDstautly  ready  witli  his  accounts,  aud  neglect  in  this, 
charges  them  with  interest."  Heathest  vs.  Hulme^  1  Jae.  d-  Wa^k.  122, 
135;  MaMey  vs.  Banner^  Ih.  250;  Turner  vs.  Turner^  1  Jar.  cfc  TTott. 
43;  Treves  vs.  Townftend,  1  C'oj?,  50,  (w/><<?  2;)  Forbes  vs.  /?o«;r,  2  Cox, 
112,  113,  ct-c;  2  Jfa^d.  CVmn.  134;  2  JV>ni».  184  to  188,  notes  (o)  (p;) 
Mosely  YS.  Wardj  1  Fe».  581;  Dornfield  vs.  DornfieJd^  12  Fe».  127; 
/S/ocA:  vs.  Stocfc,  1  i>e«a.  C  /i^.  193,  (note;)  Fox  vs.  TTi/cojt,  1  Binney^ 
195;  Hall\9,.  Callafjhan^  1  /Ser^/.  d;*Rawlej  241;  Lenoir  vs.  U'titn,  4 
2>e«a.  C  i?.  71,  454;  Miller  vs.  Beverly^  4  i^e^^  d;  Munf.  415  to  418; 
Quarles  vs.  Q^mrleSj  2  Munf.  321,  325 ;  Carter^s  Ex.  vs.  Cuttiny  and 
Wife,  5  iVww/.  223,  233;  •  Gray  vs.  Thompson,  1  Jo^n*.  (?.  fi. 
^^  82 ;  Dunscomh  vs.  Dunscomb,  1  Johns.  C.  R.  508,  535 ;  JShiffelin 
vs.  Stewart,  1  Johns.  C.  R.  620 ;  Brown  vs.  Rickets^  4  Johns.  C.  R. 
303 ;  Minuse  vs.  Cojr,  5  Johns.  C.  R.  441,  448 ;  Murray  vs.  Munford, 
6  Jo/rw^.  C.  ie.  17,  452;  7  Jo/tw«.  265;  4  D«r.  369,  556. 

On  the  subject  of  compound  interest  they  contended,  1.  That 
compound  interest  is  as  moral  and  legal  a  claim  as  simple  interest, 
wherever  interest  upon  interest  has  been  made,  or  might,  and  ought 
to  have  been  made.  The  interest,  upon  the  dividends  or  interest, 
must  be  somewhere,  and  if  made,  is  the  property  of  the  owner  of 
the  principal: — if  not  made,  and  there  is  no  gross  negligence,  the 
Courts,  so  far  favor  a  debtor,  executor,  guardian,  or  trustee,  as  not 
to  charge  them  with  it:  but  whenever  the  duty  is  plain,  and  it  has 
been  clearly  violated,  compound  interest  is  uniformly  allowed  by  the 
decisions,  not  only  of  England  and  the  United  States,  but  of  most 
other  countries.  2.  Whei-e  the  trust  directs  investment,  and  none 
is  ever  made,  but,  on  the  contrary,  the  trustee  never  intended  to 
make  any,  the  Courts  uniformly  allow  comi)ound  interest,  or,  what 
amounts  to  the  same,  the  interest  is  added  on  the  yearly  balauoes 
of  principal  and  interest.  3.  Merely  as  between  debtor  and  creditor, 
interest  upon  interest  is  rarely  allowed — but  still  comi)ound  interest 
is  i\s  recognized  a  right  in  certain  cases,  as  simple  interest  is.  Waring 
vs.  Cunliffe,  1  Ves.  Jr.  99,  (and  note  1;)  Sehifelin  vs.  Stewart,  1 
Johns.  Ch.  Rep.  624  to  629;  Newton  vs.  Bennet,  1  Bro.  C.  R.  359; 
Earl  of  Lincoln  vs.  Allen,  6  Bro.  P.  Ca.  319 ;  Robinson  vs.  Cumming^ 
3  ^/A%  410;  Raphael  vs.  Boehm,  11  Ves.  92,  108,  109;  Hammond'i 
Dig.  332,  s.  5;  Ashburnham  vs.  Thompson,  13  Ves.  402;  Raphael  y^ 
Boehm,  13  Ves.  407,  590;  Peirce  vs.  Rowe,  1  New.  Hamp.  Rep.  183; 
Dornford  vs.  Dornford,  12  Ves.  127 ;  Kennon  vs.  Dickins,  Cam.  i 
Norw.  301 ;  Nigh  tiny  ale  vs.  Lawson,  1  Bro.  C.  R.  440,  443.  The  case 
now  before  the  Court,  is  one  demanding  the  allowance  of  comiwimd 
interest  much  more  strongly  than  in  the  case  of  Catlett  vs.  Barney 
6  B.  d-  J.  Rep.  475,  482. 
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7.  Ou  the  sereoth  poiiit,  th«y  coiitenrled,  1.  That  tlie  settled  and 
niiuryhig  dophine  of  the  comuiOD  law  ia,  that  private  trustees,  who 
biiie  m>t  stijiiilated  for  a  compenflatiou,  act  "  gratuitously, 
rail  tijat  no  loidpenaation  or  reward  can  be  decreed  to  them.  ''*' 
That  Hurler  the  head  of  "just  allowances,"  their  necessary  charges, 
aD(l;iKni;ilI  iiidpninity  for  days  or  time  actually  sjient  in  executing 
trust  (lutii's,  will  be  granted,  when  the  time  is  clearly  made  out.  2. 
Tliiit  no  statute,  Act  of  Assembly,  or  rule  of  Court,  having  altered 
\\i\a  eijlalilislied  law,  this  Court,  if  it  allows  commissions  in  this  case, 
mast  jiiilicially  legislate.  And  though  the  validity  of  even  a  rule  of 
L'wirt,  iu  sucli  case,  might  be  questioned,  yet  as  there  is  no  such 
,  -.1  ilci-ision  iu  this  case,  contrary  to  the  common  law,  and  in  the 
aliseme  of  any  statutory  provision,  or  rule  of  Court,  would  be  a  de- 
m*  establisliiiig  a  nile  retrospectively.  3.  That  even  if  commia- 
siuiis  be  allowable,  it  is  still  not  a  fixed  commission  of  5  per  cent. 
bat  is  uuder  the  discretion  of  the  Court;  and  as  no  service  has  been 
reudeied,  nud  all  expenses  have  been  liberally  allowed,  this  Court 
will  not  go  beyond  a  per  dieni,  which  the  trustees  have  failed  to 
pmve :  or  if  a  commission,  in  heu  of  &per  diem,  then  a  commission 
of  one  or  two  |)er  cent,  for  the  sake  of  approximation  to  a  per  diem, 
i.  Tlint  it  cotii])Ound  interest  be  refused  to  complainants,  that  then 
tlie  entire  commissions  ought  to  be  refused  to  the  respondents,  as 
the  former  claim  rests  on  moral  and  legal  reasons;  the  latter,  on 
oiural  (:rounds  only,  and  this  too,  only  iu  the  case  of  zealous  aud 
meritorions  services,  and  a  willing,  full,  and  satisfactory  settlement. 
And  the  Court's  discretion  will  be  applied  both  to  the  fact  of  allow- 
ani/e,  and  the  rate  of  commission.  The  Boman  law  was  decided, 
tbitt  Dotliing  beyond  reasonable  aud  just  expenses  should  be  allowed 
1«  a  trustee.  Lucrum  facere  ex  pupilli  tulela  tutor  non  debet.  Dig. 
26,7,;t.'!;  I>omat,book2,a,  2,pl.  :i;  ».  3,  pL  35.  The  common  law 
was  aluMv s  -.u  as  to  bailiffs,  guardians,  &c.  Co.  Lit.  SK ;  Litt.  s.  123. 
Soof  !i  i]niri;;iigee  in  possession,  1  Ver.  316;  2  Ai^.  120;  1  Smithes 
firp.25Ji  ;i.l(A-.518;  I  Fow.  »n  jVort.  296;  2Pow.on  Mortg.lOTI. 
As  to  tinstei's,  the  common  law  from  the  earliest  times,  down  to  the 
present  cl;iy,  has  persisted  iu  this  ))rinciple.  Hoic  vs.  Godfrey,  Fineh, 
■Wl;  Boniilion  vs.  Hoekmore,  1  Vern.  316;  Scattericood  vs.  Harrison, 
Vmkii'a  Rep.  128;  Kohimon  vs.  Pett,  3  P.  Wms.  248;  Char.  Corp. 
«.  Sutton,  2  Atk.  406;  Ayliff  vs.  Murraij,  2  Atk.  52;  •  Gould  „ 
IS- FkfUrood,  :i  P.  Wmg.  S.-yl;  Amb.  78;  i  Vex.  72;  10  Vea.  *»1 
m  fn  jc  Ormsby.  1  Ball  d;  Beatty,  189;  Ham.  Dig.  041,  a.  2,  3; 
Huikm  on  Litn  70,  71;  1  Cru.  Dig.  ;(.'i7,  s.  42,  4.%  44;  4  Dexaii.  C.  K.- 
tfiS  f.,e,n  %s  Winter,l  Johna.  C.  R.  27,  37,  38,43;  Maiming  vs. 
Wiwiun/  1  r  hns  C.E.  527 ;  Maaon  \s.  RooHevelt,  5  Johvji.  C.R.  534, 
>4«,  ir     /     I  \s  Murray,  0  Johna.  G.  R.  1,  17. 

>*  On  t)  .  ighth  point.  The  com|ilainants  claim  to  charge  Tench 
"<  ill  (^  is<  -<  <  (|u  lily  with  his  co  trustee,  and  if  be  exempts  Samuel,  be 
>t  the  same  time  exempts  himself.     Ele  is  responsible  tor  costs,  as 
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well  aa  liable  for  atl  that  may  be  decreed;  so  that  he  conid  DOt  be 
examined  even  de  bene  ease.  But  as  his  iutorest  in  the  event  of  the 
suit  ia  now  manifest,  liii)  deposition,  if  taken  de  bene  ease,  cannot  be 
read;  and  if  read  is  entitled  to  but  little  credit;  as  it  is  vague  and 
unsatisfactory.  They  cited  Dixon  vs.  Parker,  2  Vea.  219;  Bridgmam 
vs.  Green,  lb.  629;  Doicney  vs.  Townsend,  Ambl.  592;  2  Eq.  Ca.  Ab. 
397,  pt.  12 ;  Skin.  673 ;  Murray  vs.  Shadwell,  2  Veg.  &  Bea.  401,  fand 
note  a;)  Whipple  vs.  Laming,  J  Johns.  Ch.  Rep.  612}  Lee  vs.  Aikin- 
gon,  2  Coj;,  412;  Plodding  vs.  Winter,  19  Ves.  19(J. 

Wirt,  (Attorney-General  of  U.  S.)  Jonen,  Taney,  and  Magruder,  for 
the  appellees  in  the  second  appeal,  uu  the  filtb,  sixth,  seventh  and 
eighth  |)oints. 

5.  On  tbe  fifth  point,  as  to  the  effect  of  the  answers,  cited  Hnrt 
vs.  Ten  Eyck,  2  Johns.  Ch.  62 ;  7  lb.  75,  pi.  11 ;  Clark  vs.  Van  Riemt- 
dyh,  9  Crunch,  160 ;  Bopkim  vs.  Stump,  2  IT.  tC-  J.  304 ;  Jonea  vs. 
Slnbey,  5  /?.  <fc  .7.  373;  £{oi»if  vs.  Burrows,  i  Bro.  Ch.  Rep.  75;  S.  C. 
1  Km.  Jr.  546 ;  Kirkpatrick  vs.  /^ore,  Amft^  589 ;  Snellgrore  vs.  JJfliVy, 
3^(4,214;  Boyfo  vs.  BfciAi?,  2  ,Sch.  £  Lef.  243;  iodj/  Ormond  vs. 
ZfufcAiiwon,  13  Fes.  64;  OrfieH  vs.  Hart,  1  ./oAfW.  6S0;  ifarivs.  Twi 
Eyck,  2  t/o/iiM.  CA.  93,  (wote;)  1  Fowft/.  179. 

6.  On  the  sixth  point.  Whether  the  decree  should  be  euhaoced 
from  simple  to  compound  interest  1  This  question  has  been  fully 
argued  on  the  third  point.  It  is  settled  law  that  the.se  trustees  are 
not  chargeable  with  any  breaches  of  trust,  not  charged  in  the  bill- 
Smith  vs.  Smith,  4  Johna.  Ch.  281.  It  is  not  charged  in  either  of  the 
bills  that  there  was  any  delay  in  paying  debts,  or  in  bringing 
Mauud's  affair  to  a  final  decision.  James  vs.  M^Kernon,  6  Johm. 
543.  Where  a  trustee  makes  pnttlt,  and  will  not  give  an  account, 
he  is  chargeable  with  compound  interest,  Everlson  vs.  Tappen,5 
Johm.  Ch.  498,  517.  Where  the  deed  creating  the  trust  directjj  an 
investment  of  the  interest,  which  is  not  done,  then  compound  inte- 
rest is  charged.  Raphael  vs.  Boehm,  11  Fes.  92;  S,  C.  13  Vet.  Wi, 
411;  Dame  &  Qansaway  vs.  Catlett,  G  H.  &  J.  475;  Rocke  vs.  Hart, 

11  Veif.  58;  •  Young  vs.  Combe,  4  Vea.  101;  Seirton  vs.  Ben- 
"®  neti,  1  Bro.  Ch.  362;  Mosley  vs.  Ward,  II  Vea.  581.  The  case 
of  Forbes  vs.  Ross,  2  Bro.  Ch.  Rep.  430,  was  a  ca.'te  of  fraud.  They 
also  referred  to  Perkins  vs.  BaynUm,  1  Bro.  Ch.  Rep.  376 ;  Treves  vs. 
Toimsend,  Ibid,  384;  Piety  vs.  State,  4  Ves.  629;  Ashbumhatn  vs. 
Thompson,  13  Ves.  402;  Crackel  vs.  Bethune,  1  Jacob  &  Walker,  566; 
1  Bull  4t  Beattg,  430;  Waring  vs.  Cunliffe,  1  Ves.  Jr.  99,  (and  note;) 
^Ex parte  Bevan,  9  Fes.  22.'(;  Connecticut  v«.  Jackson,  1  Johns.  Ch.  13; 
Burrow  vs.  Rhenelander,  lb.  550;  F«n  Bensehooten  vs.  Jjatrson,& 
JoknM.  Ch.  313;  i>nrae  vs.  C«i(ter(,  6  i/.  *  J.  4T5;  Periyna  vs.  Bayn 
ton,  1  ifco.  CA.  574 ;  Creuze  vs.  Lowtk,  4  ifra.  CA.  157,  316;  Raphati 
vs.  Boehm,  13  Fes.  590;  Treves  vs.  IbifWiAeRd,  1  Coj'«  Cos.  50,  (iwtf 
2}}  S.  C.  1  Bro.  Ch.  384;  Teblw  vs.   Carpenter,  1  jtfarfd.  290;  Dor*- 
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/ordvs.  Dornford,  12  Ves.  127;  Halt  vs.  Salkti^  1  Cox,  134;  Oraekel 
vs. yf«/(r.«(',  1  .t<ir.  dt  Wali.  5C6. 

The  (k-tiiiuer  of  oDe  trustee  does  not  mi^ke  his  co-trustee  answera- 
ble tor  tutL'test,  uiilew  the  money  is  placed  io  tbe  hands  ol'  tils  co- 
Irasiee  out  of  the  line  of  the  trust,  or  with  knowledge  that  hie  co- 
trDNtec  is  not  trustworthy,  and  who  applies  the  funds,  not  for  the 
pnr|iose«of  the  trust.  Is  tbe  ease  open  in  this  point t  Or  indeed  is 
eomponnd  interest  hefore  the  Courtt  •  Tlie  instructions  by  ^ 
eoffliilainunts  to  the  auditor.  The  auditor's  statement  was  to  ^* 
]» DiHile,  Hubjedt  to  exeeptionH.  No  exception  by  complainants  to 
tlie  auditor's  «tiiteinent.  They  are  now  precluded  from  excepting. 
n>ey  Hffinned  the  auditor's  statement,  and  now  they  wish  to  except. 
WOxH  vs.  liogers,  6  Johns.  Rep.  560,  591. 

[BncHANAN,  C.  J.  Very  soon  atterthe  constitution  of  the  present 
Court,  it  was  decided  that  the  auditor's  report,  to  which  there  had 
been  treneral  exceptions,  or  where  there  had  l>een  special  exceptions, 
or  wbere  there  had  l>eeu  no  exceptions  taken  to  it  in  the  Couit 
belntr,  misht  lie  excepted  to  in  this  Court,  and  the  whole  accounts 
gone  into.] 

7.  Ou  the  sevi'iithpoint.  Althoufrh  a  commission  is  not  allowed, 
^ta  siibslitutJiii),  hy  way  of  compensation,  is  allowed  to  trustees. 
EUuon  vs.  Airri/,  I  Vea.  115;  Brotrn  vs.  Litton,  1  i*.  Wms.  140;  Cket- 
iam  vs.  Audhij,  \  Ves.  72,  (and  note.) 

8.  Ou  the  ei^liili  point.  Although  in  general  a  co-plaintiff  cannot 
in  eianiined,  .vet  a  co-defendant  maybe  examined  in  a  matter  iu 
which  he  is  rir.t  toneerned.  Bird.  Ind.  659,  pi.  2,  5 ;  600,  pi.  12,  13, 
U.  Here  Teucli  Uinggold  cannot  be  interested;  for  he  is  defaulter, 
and  the  iittempt  i-.  to  charge  Samuel,  who  is  a  creditor  to  the  trust. 
Sotlj»c  wliethizT  Samuel  is  to  prevented  from  the  credit  in  paying 
tha  ileht  to  M'Mcehen,  is'  of  no  sort  of  consequence  to  Tench,  as  it 
*iU  ueither  niiike  him  pay  more,  nor  less,  if  the  decree  is  against 
him.    Murray  va,  Shadtcell,  2  Ven.  &  Beamen,  404,  405. 

Archeb,  J.  ik'livered  the  opinion  of  the  Court.  This  cause  is 
vneof  fsreiit  m;t;:iLitude  and  intei-est;  of  magnitude,  in  relation  to 
tbeHiiioiint  involved  in  ita  determination,  and  of  interest,  not  only 
oo  iireoiiiit  of  the  principles  connected  with  its  decision,  but  of  the 
I>ecDliiir  relations  in  which  the  parties  concerned  stand  toeach  other. 
On  the  one  side,  the  complainants  are  Ihe  widow  and  children  of  one, 
"bone  infirmities  and  dissipated  habits  were,  early  iu  life,  involving 
in  ruin  iind  eii  tan  (element  a  large  patrimonial  estate,  and  who  gave 
sore  indications  that,  in  a  short  time,  he  would  reduce  to  poverty  his 
vife  iinil  family.  On  the  other  hand,  the  respondents  are'  the  uncles 
fll  the  coinpl-iiimiit.s,  •  who,  observing  the  unfortniiate  habits 
«f  their  brother,  generously  stepped  in  between  him  and  his  *'^ 
tottering  fortune,  and  took  upon  themselves  the  onerous  duties  of 
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trQKtee»  of  hiN  entate.  ATter  a  period  of  twenty-four  years,  they  are 
presenting  to  tbU  tribunal  an  account  of  tbeir  stewardship,  which 
has  heen  dem>in(led  by  the  widow  and  children  of  tbeir  brother. 

After  Ji  laliorions  discussion  of  the  very  emiuent  counsel  concerned 
for  the  parties,  we  have  a|>pix>acbed  the  examination  of  the  multi- 
farious aiul  peri)Ie\ed  triuisactious  which  have  grown  out  of  a  trust 
of  suvb  dnration,  with  an  anxious  solicitude  to  arrive  at  tnitb,  and 
by  applying  the  law  to  aac«rtaiued  facts,  to  reach  the  justice  of  the 
case.  Ck)urts  have  very  frequently  painful  duties*  to  pertbrm  ;  and 
Hlthough  the.v  cannot  he  blind  to  the  consequences  which  may  flow 
to  individuals  IVoiii  their  decrees,  yet  insensibility  to  them  is  a  stem 
mandate  of  judii:i:d  duty. 

We  do  not  deem  it  necessary  for  the  purpose  of  this  decree,  to  re- 
ca|>ituliite  the  proceedings  and  numerous  facts  in  the  record;  they 
will,  perhaps,  be  tbund  to  be  sufflcientlystated  in  the  auditor's  report 
and  iu  the  Cbaneellor's  decree.  The  cross-appeals  will,  for  the  pur- 
pose of  this  opinion,  be  considered  as  consolidated;  and  we  shall 
pi-oceed  to  present  our  views  of  the  various  questions  which  bavp 
been  raised  iu  the  discussion  by  the  counsel  on  either  aide. 

The  Court  couceive  that  the  trustees  are  accountable  for  the  value 
of  Hopewell.  In  tbe  view  which  we  take  of  this  subject,  so  far  at 
least  as  concerns  tbin  question,  it  is  immaterial  to  inquire,  whetlier 
the  transfer  of  this  estate  was  made  under  the  deed  of  1798,  or  of 
1807;  for,  in  either  view,  they  were  not  authorized  to  transfer  that 
estate  except  by  a  sale.  If  it  were  considered  as  coming  under  the 
provisions  of  the  deed  of  December.  1807,  its  terms  are  too  explicit 
to  need  illustration.  As  it  regards  the  deed  of  1798,  tbey  wet« 
authorized  to  sell  the- whole  or  a  part  of  the  real  estate  on  credit,  or 
for  cash,  and  the  surplus,  whether  consisting  of  real  estate,  bonds  or 
mimey,  was  to  be  apjilied  as  is  therein  dijected.  It  has  been  con- 
tended, that  the  trustees  under  this  deed  had  authority  to  make  the 
exchange  of  Hopewell  for  the  ferry  property  on  the  Susquehanna, 
because  the  deed  contemplates  a  surplus  of  land  •  remainiiif; 
'**'  on  hand  alter  the  objectsof  the  deed  are  gratitled.  The  tnis 
tees  might,  iu  tlieir  discretion,  only  sell  a  part  of  the  real  estate,  sdiI 
the  part  in  that  event  remaining  in  their  hands,  would  have  been  a 
surplus  over  and  above  what  was  necessary  to  effectuate  the  objects 
of  tbe  trust.  The  argument  would  have  been  entitled  to  more  weight, 
hud  the  <Urection  lieeu  to  sell  the  whole  estate.  Tbe  sale  of  Hope- 
well, was  not  only  a  violation  of  the  express  stjimlations  of  the  trust, 
but  was  known  and  acknowledged  to  be  so  by  the  resi>ondents.  Tbe 
deed  for  the  ferries,  froiti  Kicbard  S.  Thomas,  was  given  to  them  in 
their  individual  characters,  and  not  as  trustees,  and  the  reason  IM 
this  procedure,  as  is  deducible  from  the  complainants'  Exhibit  B,  is, 
that  tbey  had  no  right,  by  tbe  terms  of  tbe  trust,  to  take  the  ferries 
iu  exchange.  In  this  transaction  tbey  both  co-o)>erated,  and  althoagli 
they  may  have  acted  with  the  best  intentions,  and  with  the  most 
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liiiuoraljle  views  towards  their  cestuis  gue  trtmt,  tliia  Court  must  liold 
tbcTE  juiritly  res(>oiisiUie,  uiiless  b.y  tbe  various  acta  of  saoction  wliidh 
Lave  been  giveu  b.y  Thomas  Biiiggold,  thej  shiill  iip]>ear  to  h«ve 
b«en  jastiGed.     A |i|iroh ending,  iDdee<I,  re«i>on«ibilit.v  gpowing  out  ot* 
this  tntiLSM^tinu,  the  trnstees,  if  they  did  not  nee<l  iudemnity  lor  this 
eonlract,  nct'e|)te<l  n  bond  from  Tbom»s  lliiiggohl,  reciting  his  origi- 
unl  assent  In  the  exchange,  and  binding  himself  to  save  them  hiinu- 
less;  nud  on  the  same  day  on  which  the  bond  was  executed,  as  il' 
tiieumre  surely  to  guard  them  Irom  aiitici]>ated  res[K>Dsibility,  he 
made  his  bust  nitl  ;iiid  testament,  in  whiuh, as  far  as  he  c-ould.  he  at- 
tein]ited  a  ratitiiaiiouof  thiHtninsaction.    This  instrument,  a  I  though 
its  eijiressiotis  nn-  general,  has  an  undoubted  allusion  to  this  con- 
tract uliine,  tor  uo  other  sales  of  real  estate  are  alleged  to  have  t>een 
mai]e,  which  needed  ratification.    The§e  iustrnments  were  executed 
nearly  four  years  alter  the  execution  of  tbe  deed  of  December.  1807, 
liy  which   he   transferred  all   his   land,  negroes,  stock  and  farming 
Qteusils  to  tbe  trustees.     Hia  habits  of  inebriety  are  re|>ret<euted  by 
tbe  testimony  before  us  to  have  been  confirmed,  and  to  hare  greatly 
deliiiNed  and  debilitated  bis  mind.    He  was  either  placed,  or  believed 
bioiself  to  lie  placed,  in  a  condition  of  the  most  abject  deju-ndeuce 
ou  his  brothers,  for  even  the  most  common  necessaries  of  lite.    He 
hall  clear  and  uuquestionable  rights,  •  as  one  of  tbe  oesfuu  que 
tnut  under  the  dill'erent  deeds  of  trust,  wbicli  secared  to  him      '^ 
m  hII  probability,  an  ample  iude[)eDdeuce.    Yet,  iusteail  of  manr- 
Tratitig  any  desire  to  enforce  those  rights,  as  his  necessities'  might 
require,  his  letters  i-ather  represent  him  in  the  condition  of  a  [>euuj- 
tessdei>endent  on  their  charity  and  bounty.    Tbe  relation  enlisting 
betireen  a  trustee  and  cestui  que  trust,  the  policy  of  tbe  law  requires, 
should  l>e  guiiided  with  vigilance  by  a  Court  of  equity — contnicts 
between  them  .should  tie  scrutinized,  that  no  injustice  should  l>e  done 
the  cfstuis  qu<-  lf'i.si.    It  is  true,  these  various  act  of  attempted  in- 
demnity do  not,  in  relation  to  the  transactions  to  which  they  have 
relerence,  or  Irom  their  character  as  mauileHted  on  the  face  of  them, 
bear  any  striking  evidence  of  legal  inefilciency.    It  might  not  have 
been  ineousistent  with  those  great  principles  of  moral  duty,  or  just 
lil>erality,  which  one  brother  might  owe  to  another,  to  grant  indem- 
nity for  acts,  whivh,  though  injurious  in  their  consei|uences,  he  might 
huve  believed  proceeded  from  the  purest  motives.     But  a  Court  of 
equity  ougtit  to  be  perfectly  satisfied,  that  he  was  free  to  act  as  a 
rational  intelligent  man,  that  he  was  not  governed  by  cnnsideratitms 
growing  nut  ol  a  de[ieudeut  condition  ;  and  in  this  case  there  is  too 
much  itiiison  to  tielieve,  not  only  from  his  letters,  but  from  his  gene- 
ral ebariicter  iind   conduct,  as  detailed  by  tbe  testimony,  that  the 
considerations  above  alluded  to,  entered  largely  into  the  motives  for 
executing  these  instruments. 

The  rcfponsiliility  of  the  res(W)ndents  growing  out  of  this  contract, 
having  been  deteimined,  it  is  necessary  t«  ascertain  the  price  with 
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whicli  they  should  be  charged.  The  cettuU  que  trmt  are  entitled, 
alien  every  pnaciitleof  equity,  to  the  full  value  of  the  IhikN  »t  the 
time  of  the  sale.  The  trust  litis  been  violated,  the  title  to  the  lands 
dis|H>sed  of  contrary  to  the  express  injtinctiou  of  the  instniinent 
under  which  they  act,  aud  there  is  no  iKwsible  means  by  which  this 
Court  C'ln  reinstate  the  complainants  in  their  interest,  but  by  eharg- 
iiiR  the  trustees  with  the  utmost  value  of  the  pi-o[>erty.  This  is  the 
pritici|>le  udojited  in  the  case  of  a  raixtnre  or  confusion  of  property, 
und  the  ground  of  it  is,  that  although  the  trustee  may  be  injured  by 
its  applioitiou,  yet  the  cetiuu  qiie  trmt  are  certain  of  indemnity ;  and 
it  would  be  but  just,  that  if,  in  the  impossibility  growing  •  out 
*'  of  the  conduct  of  the  trustee  of  ascertaining  the  actual  value, 
injury'  should  probably  result,  it  should  rather  fall  ou  him  whose  con- 
duet  had  beeu  deliufiueut,  than  on  the  iunocent  eevtuu  que  triuL 
Yet,  where  the  value  of  the  property  can  be  clearly  ascertained,  that 
must  be  the  measure  of  indenioity.  But  for  the  circumstaaccM  which 
preceded  aud  followed  this  sale,  vre  should  have  been  com|»eIled  to 
fix  the  value  of  these  lands,  from  the  opinions  aud  recollect  iouH  of  wit-- 
nesses,  of  the  state  and  condition  of  the  property,  and  what  it  wuulil 
have  sold  for  in  1S07,  and  for  this  purpose,  the  depositions  of  Mr. 
Thomas,  Mr.  Worrell,  and  Mr.  Barroll,  would  have  been  sufficient} 
but  the  record  fumislies  us  with  tlie  evidem-e  that  these  lands  were 
advertised  for  sale;  that  the  sale  was  attended  by  many  itersons  of 
property;  that  the  lauds  were  examinetl  by  several  who  were  con- 
sidered as  desirous  of  purchasing,  and  who  were  able  to  have  be- 
come the  purchat^erHj  yet,  that  when  it  was  set  up,  a  greater  price 
could  not  be  obtained  than  $16  per  acre,  and  that  the  trustees  Itought 
it  in  for  the  estate,  at  that  sum,  an<l  allerwards  actually  agive<l  to 
sell  it  to  R.  8. Thomas  for  that  price,  and  even  he  refused  to  execute 
his  contract.  These  facts  furnish  the  best  evidence,  that  the  lands 
did  not  exceed  the  value  of  $16,  and  greatly  outweigh  the  opinions 
of  witnesses,  as  to  its  value,  given  m:uiy  years  alter  it  was  thux  pub- 
licly offered.  If  the  land  had  tieen  more  valuable,  it  would  snrely 
have  beeu  bid  for  at  a  greater  sum,  when  it  was  thus  offered  under 
such  favorable  circumstances.  Nothing  can  t>e  deduced  for  the  value 
of  Hopewell,  from  the  price  which  was  fixed  ou  it  iu  the  deed  from 
the  trustee  to  R.  8,  Thomas — this  was  done  in  cousiileratiou  of  the 
exchange — Thomas,  whose  ex[>erience  made  bim  better  actpiainted 
with  the  ferries,  was  anxious  to  dispose  of  them,  and  probably  uuti- 
cipated  some  of  the  losses  and  inconveniences  which  subsequently 
attended  them  ;  although  he  was  unwilling  to  give  $16  an  acre  for 
Hopewell  in  cash,  yet,  if  the  ferries  were  taken  in  part,  he  was  wilt- 
ing to  give  a  much  greater  sum.  This  only  shows  his  anxiety  to  rid 
himself  of  the  ferries,  and  not  that  Hopewell  was,  even  in  his  esti- 
mation, worth  more.  The  Court,  therefore,  think  the  Ohamrellor 
erred  in  charging  the  value  of  Hopewell  aud  OhedterTowD  pruperty 
at  $25,000. 
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The  amount  dae  from  Tench  Binggold  for  tUe  sale  of  the 
•Ml'j  acres  of  Washington  lands,  lias  been  also  one  of  the  •* 
snlijeote  III*  contTOversy.  It  has  been  contended  by  the  renpondents, 
lliit  tliese  lands  were  sold  by  Thomas  Ringgold  before  the  execution 
iif  Mie  lii-eii  of  trust  of  October  22(1,  1798,  and  that  having  Iweu  so 
sold,  tbey  were  not  conveyed,  or  intended  to  be  triinslerred  by  that 
ini^trniiieDt,  and  were  not  a  part  of  the  trust  property;  and  this  is 
pni)pliaticatly  stated  in  the  answers  of  the  respondents;  and  in  the 
letter  of  General  Ringgold  to  Mr.  Brice,  exhibited  by  the  complain- 
autisUertgrctsit  iis  a  misfortune,  that  the  lands  were  sold  by  Thomas 
before  the  deed  of  tnint  Wiis  thought  of;  and  it  is  said  that  one  of 
the  uimphuuiiuts,  Jamea  G.  Binggold,  acting  for  himself,  and  as 
agent  and  solicitor  lor  the  other  complainants,  has  admitt«d  the  fa«t. 
But  vthatever  m;iy  be  the  strength  of  this  testimony,  it  is  not  war- 
Rtuteil  by  the  exhibits  and  evidence  in  the  cause.  By  Exhibit  S.  R. 
So.  I,  Samuel  Ringgold  charges  himself  as  trustee  with  the  receipt 
ol  p;irt  of  the  purchase  money  of  these  lands ;  this  account  const! 
intes  a  piirt  of  the  answer,  as  much  bo  as  any  express  averment  in  it; 
aoiliu  Tench  Ringgold's  Exhibit,  which  also  constitutes  a  part  of 
his  auswer,  it  is  said,  that  on  the  2l8t  of  November,  1798,  a  settle- 
Dvnt  took  place  between  Tench  and  Thomas,  and  assented  to  by 
S^mnel,  by  which  it  ap[>ears  that  Thomas  Binggold  is  charged  with 
lite  le;,'iicy  dne  Tencli,  with  interest  up  to  the  Gtb  of  March,  1799, 
Tbiih  shows,  th;it  nntil  that  |»eriuil  the  legacy  was  unsatisfied,  as  it 
eoiilil  not  hiive  been  if  a  sale  had  taken  platie  before  the  deed  of 
lni<it.  These  inferences  and  facts  are  strongly  supported  too  by  the 
evidence  Inrnished  by  the  deed  of  October,  1798,  itself;  that  declares 
00  its  face  tlu;  iinleiiledness  of  Thomas  to  Tench,  and  one  of  the  first 
'ibje«ts  of  the  tvf}<  rliere  created,  is  the  satisfaction  of  the  legiicies 
'lue  fnim  Thomas  iitider  his  father's  will,  (the  legacy  to  Tench  being 
one,)  by  the  sale  ut  tlie  lauds.  This  iustniment  does,  therefore,  en- 
tirely negative  the  idea  that  a  sale  of  these  lands  was  made  before 
tbeexeentiou  (if  that  deed.  But  if  Thomas  had  agreed  to  sell  the 
lauds  to  Tench,  the  legal  estate  in  the  Washingtou  lands,  with  the 
amouut  due  theieun,  passed  to  the  trustees,  and  it  was  unquestiona- 
bly the  duty  of  Saainul  to  collect  the  purchase  money  and  convey  the 
property.  The  •  ib  eil  of  the  27th  of  May,  1799,  from  Thomas  ^ 
ami  Miry  Kiiig;;iilil  to  Samuel  and  Tench  Binggold,  instead  '•' 
or  Lmjiugning  ttie  i<lea  of  a  sale  by  the  trustees,  is  calculated  to  con- 
firm ii.  If  the  \\'asliiDgton  lands  were  not  trust  projierty,  and  did 
iKit  puss  by  the  deed  of  1798,  why  was  this  deed  executed  to  Tench 
uDdSamuel!  Wnnld  he  not  have  been  more  likely  tu  have  himself 
coeri'ed  the  payment  from  Tench,  and  conveyed  it  to  him,  had  he 
personally  sold  it  to  Tench,  and  retained  the  title  t  Instead  of  this, 
lie  joins  his  wife  in  a  conveyance,  to  Samuel  and  Tench,  which  is  in 
entire  inconsisten''y  with  the  idea  of  a  previous  sale  by  him.  The 
obiect  of  this  deed   was  undonbtedly  to  pass   to  the  trustees  the 
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dower  of  Miu  Ringgold,  tliat  Samuel  migbt  be  oaabled  to  give  an 
Dniiicumi>eFe<l  title  to  Tent^h,  wheo  the  piircha»e  money  »hanld  have 
been  paid  by  hitu  to  Samuel.  In  nny  light  in  which  this  trnnnaction 
can  be  viewed,  ajoint  responsibility  grows  out  of  it.  If  the  entut^ 
pasxed  by  the  deed  of  I7t>8,  there  was  a  breach  of  truat  in  Samael 
in  Relling  to  hiR  co-tra»tee,  which  would  make  him  res{M)nsib)e ;  and 
if  contra<:ted  for  by  Thomas  with  Tench,  Irefore  the  execution  of 
that  iuatrument,  it  atill  passed  the  legal  estate  to  the  trustee.-),  and 
it  was  Samuel's  duty  to  bare  collected  it ;  and  baring  not  only  failed 
to  do  90,  but  having  made  no  eflort  for  tliis  purpase  at  any  period  of 
the  existence  of  the  trust,  but  suffered  it  to  lie  in  his  hands  when  he 
knew  the  tnist  was  abused,  in  couHcquence  of  a  failure  on  Tench's 
part  to  apply  the  amount  of  this  purchase  money  to  the  payment  of 
the  debts  of  Thomas  Ringgold,  he  has  clearly  made  himself  respon- 
sible equally  with  his  co-trustee. 

The  joint  responsibility  of  the  respondents  for  the  sale  of  the  per- 
sonal property  in  November,  1807.  on  the  Eastern  Shore,  is  a  ques- 
tion which  has  also  been  submitted  to  the  consideration  of  the  Court. 
The  bill  charges  the  trusts  under  the  deeds  of  1798  and  1807,  and 
the. answers  of  the  (lefeDdiiuts  admit  the  trusts  confided  to  them; 
and  in  their  various  exhibits,  which  are  made  parts  of  their  answers, 
they  return  accounts  of  their  sales  of  the  personal  property  as  made 
under  these  deeds.  It  seems  to  have  been  omsidered  by  the  trus- 
tees, as  far  as  the  evidence  in  the  cause  will  enable  this  Court  to 
judge,  that  the  trustees  conceived  they  had  power,  under  the  deed 
of  1807,  to  sell  the  personal  •  property  which  was  dispo.'Wil  of 
•**  by  thein,  from  Huutingfleld  and  Hopewell.  But  it  is  very 
clear,  that  a  deed  made  on  the  18th  of  December,  1807,  conid  trans- 
fer no  right  to  property  which  they  had  sold  on  the  27th  of  the  No- 
vember preceding.  Tiiomas  Ringgold,  at  that  period,  had  noiule- 
rest  to  convey.  Samuel  and  Tench  had  sold  it  all  previously  to  viui- 
ons  purchasei-s,  in  his  presence,  or  with  his  express  approbation,  at 
a  time,  too,  when  he  had,  for  anght  that  appears  in  the  caaw,  s 
complete  right  to  it ;  for  by  the  deed  of  1798,  uo  personal  pro|>erty 
was  conveyed,  and  we  cannot  notice  the  deed  of  January,  1807,  as 
it  is  not  evidence  in  any  manner  in  this  cause.  It  is  very  probable 
that  these  sales  were  all  made  in  anticipation  of  the  deed  of  De- 
cember, 1807,  which  was  totbllow,  anddid  follow  a  few  days  after  the 
sales.  That  Samuel  and  Tench  were  trustees  of  this  property,  most 
be  inferred  from  all  the  evidence.  They  exerei.sed  dominion  over  it, 
they  sold  it  with  the  assent  of  Thomas;  they  took  bonds  from  tbe 
purchasers  in  their  own  names ;  tliey  collected  a  part  of  the  pu^ 
chase  money,  and  they  have  proflered  themselves  ready  to  acwmot 
for  the-te  sales,  and  have  made  a  return  thereof  as  having  been  made 
by  them  as  trustees.  These  sales  not  beiug  then  within  either  deed 
of  trust,  must  have  been  ma<le  under  some  conventional  armuKe- 
ment,  either  verbal  or  written,  which  is  not  before  the  Court,  and 
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■hkb  is  only  U>  be  iulbrred  from  the  traosactiODs  of  the  parties. 
That  such  a  trust  may  be  asserted  and  enforced  in  a  Court  of  equity, 
laniiiit  l>e  <|ue.stioDei1.  Bat  the  difiBculty  on  the  part  of  the  com- 
pbinauts,  »rj.<es  rroiii  the  circumstance,  that  there  is  no  allegation 
in  the  bill  which  covers  or  affects  any  other  trusts  than  those  of 
OflobtT,  1I9S,  and  of  December,  1807.  A  Conrt  cannot  be  aided  in 
tbe  con  struct  ion  of  any  agreement  by  the  acts  which  the  parties  may 
i»vB  fiuQe  under  it,  nor  is  a  party  bound  by  any  construction  which 
it  may  hnve  put  iiiion  the  instrument.  The  answer,  therefore, 
•hjcli  presents  a  list  of  the  neeroes  and  specific  articles  of  personal 
pru|)«ity  sold  on  tbe  Kastem  Shore,  also  discloses  tbe  fact  that  the 
nle.'i  7ere  made  anterior  to  its  execntion,  and  the  evidence  confirms 
tbe  niiswer  in  this  respect.  Had  these  sales  been  actually  made  in 
MCidijation  of  tbe  deed  of  1807,  and  resting  on  the  agreement  of 
Ae  parties  that  they  should  be  confirmed  by  that  *  iustru- 
Bent,  »nd  that  their  responsibility  for  the  proceeds  of  these  '® 
tiles  should  be  govei'ued  by  its  stipulations,  which  we  have  no  doubt 
fiom  tbe  evidence  was  the  fact;  had  some  verbal  or  other  trnst  ex- 
irted  iiuder  which  they  were  made,  or  had  Samuel  exercised  domin- 
ion orer  the  proi>ert>'  after  the  execution  of  the  deed  of  January, 
I*?,  and  proceeded  to  sell  the  property  as  trustee  in  virtue  of  its 
st)|>nbtioiiH,  as  if  it  had  beeu  a  valid  and  operative  transfer,  and  had 
imder  the  circumstances  joined  Tench  with  him  as  agent,  or  associ- 
itwl  Lim  as  a  co-truHtee  with  the  assent  of  the  parties,  in  anticipa- 
tii'Qof  a  deed  of  trust  subsequently  to  be  executed,  it  was  surely 
iini)ortaiit  that  each  or  all  these  facts,  as  the  truth  might  warrant, 
diiiulil  have  formed  substantive  allegations  in  the  bill ;  or  if  either 
frantl  or  mistaite  had  given  tbe  deed  of  December,  18U7,  the  shape 
vhicli  it  now  assumes,  contrary  to  the  understanding  and  agreement 
of  the  parties,  that  should  also  have  been  averred.  A  Court  of 
equity  must  always  decree  upon  the  allegations  of  the  complainants. 
It  iB  never  Justified  in  going  beyond  them.  Such  a  course  would 
mlate  the  fuiidiiniei)tal  principles  of  pleading,  and  would  work  a 
surprine  on  the  resi>oiidents.  Had  the  respondents  admitted  a  sale 
nailer  the.se  deeds,  without  disclosing  tbe  fact  of  the  anterior  sales, 
it  might  be  well  (luewtioned  whether  what  had  been  thus  in  pleading 
eipliiitly  admitted,  cniild  be  contradicted  by  the  adduction  of  evi- 
dence on  their  jKiir.  showing  that  the  sales  were  anterior  to  the  deed. 
Eat  having!  iivtincd  ilie  sales  previous  to  the  deed,  although  thoy 
at»te  that  the  sale.^  iiave  been  made  by  them  as  trustees,  they  are 
aotestop[>ed  and  jiiecluded  from  demanding  whether  a  le^al  respon- 
libiiity  grows  out  of  the  deeds  of  trust  for  sales  previously  made  by 
wiy  just  constnictiou  thereof.  We  are  therefore  of  opinion,  that  in 
this  cause,  whatever  under  other  circumstances  might  be  the  right 
of  the  complainants'  demands  against  tbe  respondents  as  trustees 
for  sales  of  the  pefsnnal  property  on  the  Eastern  Shore,  this  Court, 
ID  tbe  state  of  these  proceedings,  cannot  decree  against  them  for 
4  1  H.  &  Q. 
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the  amount  of  those  sales.  In  this  respect,  the  rights  of  the  parties 
are  reserved  for  the  future  consideration  of  a  Court  of  equit;,  should 
the  complainants  deem  that  their  interest  demands  an  investiga- 
tion. 

•  But  "altbongh  the  sales  of  the  personal  property  cannot 
'"  be  covered  by  any  allegations  in  the  bill,  this  Court,  in  this 
proceeding,  will  do  equity  between  the  parties  as  far  as  is  consistent 
with  the  established  principles  of  Chancery  proceedings.  It  api>ears 
from  the  evidence  in  the  cause  as  furnished  by  the  answetu  of  the 
defendants,  (see  their  various  accounts  filed  as  exhibits  to  tbeir 
answers,)  that  Samuel  Binggold  has  received  the  sum  of  tl,llT.8.'t, 
part  of  these  sales,  and  that  Tench  Ringgold  has  received  the  resi- 
due from  the  different  purchasers.  Samuel  Ringgold  has  applied 
the  sum  thus  received  to  debt^  of  the  estate,  and  Tench  Ringgold 
has  paid  debts  and  made  disbursements  to  a  considerable  amnnnt 
after  the  sales  of  the  personal  property.  We  shall  therefore  consider, 
ao  far  as  Tench  has,  alter  the  sales  of  the  personal  property,  paid 
debts  and  made  disbursements  for  the  estate  of  Thomas,  that  they 
were  made  from  such  receipts.  For  all  the  residue  of  Tench's  re- 
ceipts, which  will  be  auexhausted  by  such  an  application,  and  for  the 
amount  of  his  own  purchases  at  the  sales  of  1807,  all  of  which  re- 
mains UDCollected,  acconntability  must  be  sought  by  the  complain- 
ants in  a  new  procee<liug.  We  conceive  from  the  evidence  in  tbe 
cause,  that  although  these  sates  were  not  within  the  terms  of  the 
trust  of  1807,  charged  in  the  bill,  yet  they  were  in  their  hand.t  ss 
trustees  for  the  payment  of  debts,  as  well  as  the  property  actually 
passing  by  that  conveyance,  and  being  so,  and  their  accoauts  shov- 
ing generally  that  debts  were  paid  without  designating  out  of  what 
trust  fund  particularly  they  were  paid,  that  for  the  purpose  of 
effectuating  justice  between  tbe  parties,  we  have  a  right  to  consider 
that  the  debts  and  disbursements  after  the  sales  of  1807,  were  paid 
by  each  tmst«e  to  the  amount  of  actual  receipts  by  each  from  the!<e 
sales,  out  of  the  money  received  by  them  from  such  sources. 

We  consider  the  respondents  as  properly  chai^eable  for  tbe 
amonnt  received  from  Thomas  Ringgold's  securities.  These  securi- 
ties amounting  to  the  sum  of  (3,191.47  were  received  in  the  years 
1799,  1800,  1801,  180.'i,  and  1805,  a»  api»ears  by  the  aa»nnts 
exhibited  and  receipts  offered  in  evidence.  The  complatn»Dt8 
allege,  that  at  the  time  of  the  execution  of  the  deed  of  tniDt 
of  1798,  authority  was  giveu  by  Thomas  Ringgold  to  the  respou- 
dents,  to  collect  all  debts  due  to  him,  {to  be  •  ap])lied  to 
*'  tbe  payment  of  his  debts,  and  that  in  virtue  of  such  author- 
ity, large  sums  of  money  were  received  by  them)  and  they  pray  itn 
account  thereof.  This  allegation  is  not  directly  answered,  otherwise  ■ 
than  by  their  exhibited  accounts,  and  by  testimony  from  which  it 
appears,  that  outstanding  debts  at  that  time,  dae  to  a  large  amount, 
were  by  them  collected  as  trustees.    These  facts  justify  as  in  sayro^ 
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ibt  such  authority  wah  given,  and  that  they  Hcted  iu  regard  to 
ihetn  as  joint  trnwlees.  * 

These  mti)oi](leut»  ai-u  also  chargeable  with  the  rents  received  lor 
:^elau(l.s  or  Tboiiiii.s  Ringgold.  The  legal  estate  passed  in  these 
fttalew  to  the  trimtees  by  the  deed  ol'  1798.  They  were  reut«d  out 
»ud  tiie  rents  received,  and  should  have  been  applied  to  the  pur- 
poses of  the  trust. 

Tk  subject  of  interest  forms  a  very  important  item  in  the  cou- 
Cnirersies  l)etween  the  parties — the  respondents  insisting  that  interest 
Mglitnut  to  he  chur^'eil  against  them,  while  the  complainants  con- 
tend, tliat  they  should  l>e  allowed  compound  interest,  or  if  not,  that 
llieCb^ucellnr  hits  erred  in  allowing  a  rest  of  six  mouths  from  the 
receipt  of  moneys  by  the  trustees  free  of  interest. 

Anil regitnls  the  buliinee  due  from  Tench  for  the  Washington 
lands,  there  can  be  no  pretence  for  exemption  from  interest;  he  was 
Cojuy  for  them  at  it  stipulated  period  and  has  failed  to  do  so;  and 
itliiiviu^  been  determined  that  there  is  a  joint  resiMmsibdity  for 
Ihe  priniipal,  there  is,  of  course,  a  joint  responsibility  for  the  iute- 
re^it. 

Ah  It  I'egards  the  n-ceipt«  of  Tench  between  the  execution  of  the 
Ivo  cleedH  of  trust,  which  were  not  applied  by  him  to  the  payment 
of  debtN,  it  may  be  remarked  that  it  was  his  duty  to  apply  them  to 
wch  outstanding  dairns  as  were  then  due  from  the  cetitui  que  trust, 
or  if  he  bad  detained  them,  to  have  met  the  outstanding  judgment 
of  J.  J.  Mannd,  to  bavL^  placed  those  moneys  in  a  situation  where 
tbef  could  never  have  met  with  those  accidents  to  which  every 
individual's  fortune  may  t>e  liable.  He  should  at  least  have  shown 
B».rhat  the  tunds  were  kept  separated  from  the  mass  of  bis  estate. 
€onl{]  this  have  l>een  dune,  this  Court  would  have  been  disposed  to 
fdiew  the  utmost  imlnlgeuce.  The  pressing  character  of  the  out- 
naDiJiog  debts,  could  not  but  be  known  during  this  ]>eriod  of  Samuel, 
•lor  he  was,  during  the  most  of  this  time,  advancing  from 
biii  jirivate  estatf  to  nioet  them;  yet  he  makes  no  effort  to  *" 
obtiiia  the  funds  in  Tench's  hands  to  be  applied  to  these  objects. 
Be  iDust  have  known  tliat  Tench  had  funds;  fur  he  was  permitted 
touillect  debti;  on  the  Eastern  Shore,  and  if  he  did  not  know,  he 
vas  surely  bound  to  know  and  to  watch  o%'er  the  conduct  of  his 
c(^trDst«e.  U|ion  such  sums,  they  must  be  conjointly  charged  with 
inierest. 

For  the  amount  due  from  them  on  account  of  the  Hopewell  estate, 
they  are  certainly  ehargeAble  with  interest.  That  they  invested  it 
in  pru{>erty  nnproiluctive,  can  furnish  no  ground  tor  exemption,  be- 
<auNe  they  acknowledfiedly  transcended  their  power  and  violated 
tfaeir  legal  duties  and  obligations.  We  must  consider  them  as 
biiviDg  the  value  of  tliis  estatti  in  hand  at  the  time  of  the  sale;  and 
ibereastm  assigued  for  the  previous  liability,  will  apply  to  them  in 
this  particular,  if  the  sales  were  even  made  under  the  deed  of  1798, 


H 


52    RINGGOLD  ET  AL.  vs.  BINGGOLD  ET  AL.— 1  H.  &  G. 

wLere  tlie  obligatiops  of  the  tniatees  to  pay  interest  is  not  so  entirely 
dear  and  appareura»  under  the  deed  of  ISU7.  But  the  sate  may 
and  ought  to  be  considered  a»  made  uuder  the  latter  deed.  It  ia 
true,  the  contract  of  sale  was  made  betVtre,  but  they  derived  tbeir 
power  and  authority  to  perfect  it  under  the  deed  of  1807,  for  that 
conferred  the  power  to  pass  it  free  from  the  incum  braoce  of  Mary 
Binggold's  dower;  and  the  title  of  R.  8.  Thomas  was,  in  fact,  made 
and  perfei'ted  after  and  under  that  instrument,  the  conveyance  to 
R.  S.  Thomas,  Laving  been  mside  in  1808.  Now,  what  are  the  stipn- 
latioiis  of  the  deed  of  December,  1807,  so  far  as  they  relate  to  the 
to  the  preiient  question  f  "That  the  whole  estate  thereby  conveyed, 
should  be  immediately  sold,  and  after  paying  idl  the  just  debts  of 
ThomaJi  Ringgold,  the  proceeds  should,  as  received,  t>e  invested  in 
government,  bank,  or  turnpike  .stock,  aud  the  interest  or  dividends 
to  be  paid  in  the  proportions  therein  mentioned ;  part  to  Mrs.  Ring- 
gold during  the  joint  lives  of  herself  and  Thomas;  part  to  Thomas 
during  his  lile,  and  part  to  be  applied  to  the  snpiwrt  and  education 
of  the  children  of  Thomas  and  Mary,  yearly  and  half-yearly,  aa  the 
same  may  be  received;  and  that,  until  the  proceeds  of  the  sale 
shall  be  invested  in  stock,  the  interest  arising  therefrom,  shall  be 
paid  and  apjilied,  when  and  as  it  is  received  in  the  proportions 
^  therein  designated,  •  to  the  ceatuiii  que  trvxt."     Having  tlie 

•"  praceeds  of  this  estate  in  hand,  it  was  their  imperative  duty 
to  have  invested  unless  a  portion,  or  the  whole  of  them,  had  l>eeD 
demanded  by  acknowledged,  debts  of  Thomas  Ringgold.  The  deed 
was  intended  as  a  family  provision,  and  the  debts  then. outstanding, 
excejit  Maund's  judgment,  were  inconsiderable.  By  transferring 
the  legal  estate  to  the  triftitees  in  all  this  proi«rty  they  placed  their 
det>endence  ngmn  its  productiveness  in  tbeir  hands  for  it  sup|M>rt.. 
Tbey  parted  with  the  income  which  it  furnished  in  consideratioD, 
and  evidently  under  the  esi)ectiition,  that  it  would  be  immediately 
invested.  It  had  been  represented  nearly  a  year  prior  by  one  of  the 
trustees,  that  (he  estate  was  nearly  disencumbered  of  debts,  ani 
ho|>es  were  entertained  that  Maund's  claim,  which  was  then  depend- 
ing in  t]ouil,  would  be  perpetually  enjoined.  It  bad  been  litigated 
at  that  period  for  several  years,  and  no  reasonable  expectation  coald 
then  be  entertained  that  it  would  be  very  s|)eedily  bn>ught  to  a 
close.  Under  these  circumstances,  would  the  trustees  have  been 
justified  in  laying  by  the  money  and  patiently  waiting  for  the  event 
of  a  protracted  Chancery  suit;  the  debt  .daily  growing  larger  by 
accumulating  interest,  the  funds  remaining  idle  and  stationary,  antl 
the  family  suffering  lor  want  of  the  means  of  subsistence,  depend- 
ing on  the  charity  of  their  relativest  It  never  could  have  been  the 
intention  of  the  pai-ties,  that  the  investment  in  stocks  should  await 
the  determination  of  J.  J.  Mannd's  judgment;  or  that  the  family 
should  for  a  moment  be  left  without  support,  ibr  the  interest  on  the 
sales  are  directed  to  be  paid  tbem  until  the  funds  are  invested ;  thus. 
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looking  til  a  cousUutlf  accruing  interest,  aud  negiitiTing  every  idea 
nS  :in}  iDtomlcd  peimissiOD,  that  tbe,v  should  lie  idle  for  such  a  [>ur- 
piise.  E!id  tile  uiouey  then  remained  in  their  hand^,  tbey  wouid 
bavH  lieeu  giosslv  negligent  in  not  investing  it.  In  such  a  case  the 
rale  IS  SL'ttleil,  that  trustees  are  chargeable  with  iutei'est.  Treves 
vs.  71wha/i,m*/,  1  lirownh  Ch.  Rep.3&\;  Rock  XB.  Bart,U  Fes.  58:  and 
tlie  rule,  ChiiiKelliir  Kent  declares  to  be  founded  in  justice  and  good 
H'c.Vt  ^>*  tending  both  to  prevent  abuse  aud  indemnify  agaiust 
negligence.     Ifuimcomb  va.  Buwcomb,  I  Johns.  Cha.  Hep.  504,  508. 

Wbere  the  trustee  is  directed  to  invest  funds  and  to  reinvest 
■  tie  dividends,  or  interest,  or  in  other  words,  where  the 
trnst  directs  an  iiccumulation,  and  the  trustee  has  used  the  **' 
rmiilN,  i»m|ionud  interest  wdl  be  allowed,  as  was  done  in  tbe  ease 
of  liophad  vs.  Uoehm,  11  Veg,  92,108,109;  aud  /*.  6'.  IJt  Tea.  407, 
50!l,  or  where  In-  has  used  the  trust  money,  or  employed  it  in  his 
tmile  or  business,  lie  shall  also  be  charged  in  the  same  manner  as 
"US  decreed  in  .Sckieffelin  vs.  Utewart  and  others^  1  Johns.  Cli.  Hep. 
6ai.  The  groiimlM  of  this  allowance,  as  is  apparent  frem  these  cases, 
in  I'uutiiled  on  llic  gain  or  presumed  gain  of  the  trustees,  and  that 
the  ceitdii  que  tntsi,  may  be  indemnified  by  the  efforts  of  tbe  Court 
Id  this  way,  to  reach  their  profits  or  presumed  profits.  But  in  this 
ca«e,  although  the  cestuia  que  trust  could  not,  perhaps,  be  indemnified 
bja  knH  allowance  tbau  compound  interest,  yet  tbe  circumstances 
forbid  the  presiiiujitiou  of  a  gain  on  the  part  of  tbe  trustees;  al- 
though the  itivi'stment  was  in  violation  of  the  trust,  it  was  done 
doubtlessly  willi  the  best  inteutious;  with  no  views  whatever,  of 
reaiiing  ?roni  the  transaction,  any  benefit  to  themselves,  but  declar- 
ing that  the  pmlits,  whate%'er  tbey  might  be,  if  any,  should  be  for 
tbe  heTietit  ol  (lie  trust  estate.  Believing  such  to  have  been  their 
motive.s  iiud  views,  public  policy  forbids  that  Courts  of  justice  should 
porsue  a  coiii-se  ivbich  would  have  a  tendency  to  deter  pei-sons  from 
acwpting  offices  irequeutly  so  necessary  lor  maukiud. 

The  trustees  liave  been  allowed  on  tbe  authority  of  the  case  of 
Dwucomb  v.s.  Jhumcomb,  1  Johns.  Ch.  Kep.  510,  a  rest  of  six  months 
without  iuteri-.-.t  on  their  receipts.  This  is  allowed  as  a  reasonable 
tioit  within  uliich  to  payor  iuvest  the  funds.  There  would  be  great 
teaaoii  in  the  iiilc,  bad  tbey  actually  invested  or  made  eflorts  to  in- 
ve.st:  liiit  in  tlii>  i-ise  uo  dispositions  were  ever  manifested  to  make 
<iucb  an  :iii]<lii':ti  Ido  of  the  money  as  the  trust  contemplated.  Debts 
ilue  froiu  the  csl^ite,  were  in  many  instances  accumulating  interest 
with  the  addition  of  costs,  while  funds  were  suffered  to  lie  idle  in  the 
bauds  of  one  ot  the  trustees,  or  were  diverted  to  objects  of  expendi- 
ture foreign  lo  the  trust.  To  allow  this  rest,  would  in  our  opinion 
be  doing  injustice  to  tbe  eestuis  que  trust. 

Part  of  the  account  of  Simon  Wilmer,  together  with  many  other 
charges  against  the  estate,  were  allowed  by  the  auditor  in 
'bin  accounts,  mid  sanctioned  by  the  Chancellor's  decree,       ®* 
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for  which  uo  vouchers  were  produced,  and  these  allowances  have 
been  made   the  reapondents  Irom   tbe  fttatenieot  in  their  answers 
alone,  by  which  they  represent  these  disbursements  to  have  been 
made.     The  general  rule  that  an  answer  resimnsive  to  n  liill,  i.s  evi- 
dence for  a  respondent,  is  a  well  established  and  settled  principle. 
But,  the  iinswer  of  a  defendant,  where  it  asserts  a  right  affirmatively 
in  opposition  to  the  plaintiff's  demand,  is  not  evidence.     BfckicHh 
vs.  Buller,  1    Wmh.  224;  Panne  vs.    Coles,   1   Mitn/ord,   'M3.     An 
answer  will  not  support  a  matter  set  u|>  iu  avoidance  or  discharge 
where  the  matter  of  avoidance  is  a  distinct  fact.    In  snch  ca^e,  the 
defence  must  be  ]>roved.     Mr.  Jirans  io  his  appendix  to  Pothier  on 
Oblitfutiom,  157,  lays  down  tbe  following  principle:  That  where  the 
auswer  is  replied  to,  the  whole  is  put  in  issue,  and  the  defendant 
must  su|)port  by  proof,  all  the  facts  upon  which  he  means  to  insist, 
while  the  complainant  may  rely  upon  every  fact  admitted,  which  he 
conceives  to  be  material,  without  l>eing  bound  to  the  admission  of 
others;  and  this  rule  he  deduces  frotn   a  case  cited  iu   (lUbrrt,  HI, 
which,  as  it  is  a  leading  case,  it  will  be  necessary  to  notice.    Then.*, 
the  defendant,  by  his  answer,  which  was  put  in  issue  by  the  com- 
plainant's I'eplication,  admitted  as  executor,  that  the  testator  had 
lelt  £1,100,  and  said,  that  afterwards,  the  testator  gave  bond  for 
£1,000,  ami  the  testator  gave  him  tbe  other  £100;  as  there  was  no 
evidence  but  the  defendant's  admission  for  the  receipt,  it  wiw  eon- 
tended  that  he  ought  to  find  credit  when  he  swears  to  bis  own  dis- 
charge; but  it  was  resolved  by  the  Court,  that  when  an  an.swer  was 
put  in  issue,  what  was  confessed  and  admitted  need  not  bfi  proved, 
but  that  it  behooved  the  defendant  to  make  out,  by  jiroof,  what  was 
insisted  upon  by  way  of  avoidance.     Chancellor  Kent  declares  that 
this  rule  is  well  settled  in  Chancery  proceedings,  and  rec<tgnizes  and 
adopts  it  in  tbe  case  of  Jiart  va.  Fj/ck,  2  Johni.  Ch.  Rep.  62,  where  all 
thelciimiugon  this  subje<;t  is  ably  collected  and  re%'iewed,  and  where 
it  was  determined  that  on  a  bill  to  account,  the  answer  is  do  evi- 
dence of  disburse ments.    The  caaes  above  cited  from  WanhitigtoH 
and   .lAMw/orrf'»  Hcporti,  were  also  bills  in  Chancery  against  execu- 
tors to  account,  and  where  discbarges  alleged  in  the  answers  were 
held  "  to  be  of  no  avail  unless  supported  by  proof.    The  doc- 
trine may  then  be  considered  aa  settled,  that  on  a  general  bill 
to  account,  the  answer  is  no  evidence  of  disbnt^iemeuts,  notwith- 
standing it  is  said  that  the  Court  of  Krrors  of  the  State  of  Xew 
York,  overruled  on  appeal  tbe  jndgment  of  Chancellor  Kent  on  (his 
qnestioD.     7  Jobnu.  Ch.  Rep.  Oeneral  Index,  lit.  Evidence,  75,  pi.  11. 
That  tribunal,  from  its  i)eculiar  structure,  does  not  appear  to  be 
calculated  fur  legal  investigation,  and  its  judgments  cannot  out- 
weigh tbe  opinion  of  Chancellor  Kent,  fortified  as  it  is,  by  numerous 
cases  of  e.xtablisbed  authority.    But,  it  is  said,  there  being  a  csll 
here  for  the  amount  of  disbursements,  and  debts  paid,  that  this  caw 
is  varied  from  those  which  have  been  cited.     It  is  true,  there  is, 
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fnm  tiiglit  til  it  ippenrs  itvariance  in  lbnn,but  tbere  is  Done  \a  sub- 
sUnce  1 01  I  pnyer  that  tbe  det'eudaiit  siiaH  uvcount,  ia  in  eflect 
aiiU  on  the  deleadant,  to  state  in  bis  answer,  not  only  his  receipts, 
bnl  hti  iJiaLursi  meats,  so  that  the  complainants  may  have  itn  op[K>r- 
tuuityot  I  ijttiti^  rhem  in  issue;  and  without  wbich,  indeed,  the 
dflemiint  biin><-lt  could  give  no  evidence  of  tliem.  Nothing  more 
»  icminde  1  iii  Die  interrogatories  in  this  bill,  than,  under  a  general 
wll  to  utiiuut  tbe  defendant  would  have  been  obliged  to  answer. 
It  LHnjiliing  iij  lie  in  either  case,  than  a  demand  on  tbe  defendant 
t<i!.h(>w  Lts  receipts  and  the  legal  evidences  of  his  ex|>enditures,  in 
conr  iinit\  with  tlie  trust.  Nor  is  thefe  any  hardship  in  the  rule. 
Men  or  ordin  ir\  <  ire  preserve  the  evidences  of  their  payments,  and 
ti  Sfit  til  <t  the  rts|iondents  should  have  done  it,  is  demanding  from 
tbem  notbiti^  extraordinary  or  out  of  the  usual  course  of  human 
lriiisa(tions 

Tbe  estjbhshiiLent  of  a  contrary  doctrine  would  lead  to  dangerous 
cou^etjueiK e--  in  I  would  be  calculated  to  lender  trusts  valueless,  by 
giving  to  tru'.tc  t  -  executors  and  guardians,  the  power  on  tbeir  own 
mill,  toe\LUi]>t  themselves  from  all  responsibility.  The  rule  then 
a»y  be  stated,  (  idcI  it  is  tbe  good  sense  of  all  the  caaes  cited  in  the 
arjnipient )  that  in  all  cases  where  a  complainant  seeks  a  discovery 
rebel  kiid  t<  make  out  bis  case,  applies  himself  to  tbe  con- 
science ot  tbe  (If  lendant,  if,  in  his  answer,  tbe  liabibty  is  once 
■dniitled,  tbeie  cm  be  no  e8cai)e  from  it  but  by  proof.  It  is  true, 
6Tery  thing  which  be  says,  with  regard  to  the  creation  of  that  lia- 
bility, must  be  t;ik(;n  *  together;  detached  sentences  cannot 
be  used  against  liim,  but  every  thing  which  he  says,  relative 
to  his  original  liabihty,  is  properly  in  evidence.  This  doctrine  will 
IwliHind  to  be  sup[K)rted  in  Lady  Ormond  vs.  Hutchinson,  13  Ven. 
Si,  54,  and  by  tbe  cases  above  referred  to. 

fhe  cf>m  plain  :)iit!),  by  their  supplemental  bill,  seek  to  make  the 
Fes|>undentK  accuiintable  for  nine  negroes,  taken  by  Samuel  Ring- 
gold, at  tbe  stipulated  price  of  $2,W0.  The  answer  of  Samuel 
admits  that  tbey  were  so  taken,  bur  denies  accountability,  as  they 
*ere  taken  at  a  valuation,  in  part  payment  of  large  sums  of  money, 
paid  and  advanei'd  by  the  respondent,  to  Thomas  Ringgold,  and 
Chat »  balance  is  si  ill  due  biin,  of  upwards  of  ^,500.  Samuel  Iting- 
guhl,  in  Kxbibit  ><>.  1,  filed  with  his  answers  to  the  original  bill,  has 
charged  Thoiiia.s  Kiaggold  with  tbe  payment  to  D.  and  W.  M'Mecben 
of  thesnui  *;!,574. 

TLe  Conrt  are  of  opinion,  that  the  respondents  cannot  be  charged 
Kith  tbe  valuation  of  these  negroes.  It  is  in  evidence,  tb^t  Thomas 
Binggold  admitted,  that  they  were  taken  in  part  satisfaction  of  a 
debt,  due  from  liiin  to  Samuel,  in  tbe  year  18U6;  at  a  time,  when 
fnim  aught  that  appears  in  evidence,  he  was  exercising  dominion 
over  his  personal  estate,  and  when  no  deed  of  trust,  which  the  Court 
in  this  cause  can  notice,  covered  it.    As  it  regards  the  sum  of  *3,574, 
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which  Samuel  Ringgold  claims  credit  for,  the  Court  deem  it  unneces- 
sary, in  pronouncing  their  judgment,  to  recapitulate  the  testimony 
of  the  various  witnesses,  who  have  been  examined  on  the  subject. 
Nor  do  they  deem  it  necessary  to  determine  the  question,  as  to  the 
competency  of  Tench  Ringgold's  testimony,  for  it  is  considered,  that 
there  is  enough  in  the  record  without  it,  to  justify  the  allowance. 

It  is  contended,  that  this  Court  is  not  competent  to  allow  com- 
missions, as  a  comi>en8ation  to  the  trustees  for  their  trouble.  In 
England,  a  liberal  indemnity  is  allowed  to  trustees  for  their  exi)en86S, 
but  nothing  as  a  compensation,  unless  founded  in  positive  agreement 
between  the  parties.  This  rule  appears  to  be  applicable,  not  only 
to  trustees  of  every  description,  but  to  executors.  They  are  con- 
sidered as  confidential  offices,  gratuitously  undertaken  from  motives 

-  of  friendship  or  humanity,  and  •  without  views  of  personal 
®^  benefit  or  profit.  Yet,  the  English  Courts  grant  per  diem 
allowances,  not  in  the  nature  of  a  compensation,  but  under  the  name 
of  an  indemnity.  The  difference  then,  in  truth,  is  only  in  the  mode 
of  allowance,  not  in  the  principle.  It  is  in  fact,  a  mere  difference  in 
name.  Commissions  in  a  case  like  this,  might  very  fairly  be  con- 
sidered as  only  extending  a  just  and  reasonable  indemnity  for  time 
bestowed  in  the  management  of  the  concerns  of  others.  But  if^ 
indeed,  there  was  a  difference  in  principle,  this  Court  would  feel 
themselv^es  justified  in  granting  reasonable  commissions.  Oor 
statutes  allow  commissions  to  executors,  administrators,  guardians 
and  trustees,  under  judicial  sales,  and  by  analogy  to  these  statutes, 
or  by  an  equitable  construction  of  them,  the  allowance  may,  and 
ought  to  be  made  in  this  case.  But,  although  the  general  claim  to 
commissions  is  admissible,  we  conceive  that  none  should  be  allowed 
for  the  sale  of  Prospect  Hill.  The  trustees  have  paid  N.  Brice,  their 
agent,  the  only  commissions  to  which  they  were  entitled  on  this 
sale. 

By  the  will  of  Mary  Ringgold,  bearing  date  in  October,  1803,  cer- 
tain legacies  were  bequeathed  to  Samuel  and  Tench  Ringgold,  in 
trust  for  Thomas  Ringgold;  with  these  legacies  the  respondents 
have  charged  themselves  in  their  account  accompanying  their  an- 
swers, but  have,  at  the  same  time,  referred  to  the  source  from  which 
they  emanate.  There  is  no  allegation  in  the  bill  of  complaint  or 
supplemental  bill,  which  reaches  this  trust,  and  they  cannot  in  this 
proceeding,  be  charged  with  them,  either  jointly  or  severally,  but 
the  equity  of  the  complainants,  in  respect  thereof,  is  reserved. 

The  Court  have  appointed  an  auditor  for  the  purpose  of  stating 
an  account  between  the  parties,  upon  the  principles  contained  iu 
this  opinion,  and  will  direct,  that  his  costs  shall  be  taxed  in  this 
proceeding.  ¥i^m  the  account  thus  audited,  it  appears  that  the 
sum  of  $39,318.54,  with  interest  on  the  sum  of  $28,576.87,  part  thereof, 
from  the  1st  of  July,  1822,  is  due  from  the  respondents  to  the  com- 
plainants, which  will  be  decreed  to  be  paid  into  the  Court  of  Chan- 
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iiTT,  to  he  iliwtributed  or  iDVested  under  the  authority  thereof, 
according  to  tlie  rights  of  the  respective  complainiints. 

We  iMiuctir  with  the  ChanceUor  in  awantiiig  costs  to  the 
■  rompliiitiiints,  and  are  of  opinloo,  as  the  decree  of  that      ** 
fonrt  will  Iw  entirely  reformed,  that  each  party  pay  their  own  costs 
inihis  Court. 

Bdcuanan,  C.  J-  dissented. 

Defreed,  That  the  decree  of  the  Court  of  Chancerj-  given  and 
KDiIered  in  these  caase-N,  be  reversed,  exi%pt  as  to  the  amount  aud 
sou  of  money,  liereby  decreed  to  lie  payable  to  the  appellees  in  the 
Erst  iind  the  a)ipellants  in  the  second  of  these  causes.  And  this 
Conrt  proceeding  to  proDOunce  such  decree  in  the  premises,  as  the 
Cmrt  of  Chancery  ought  to  have  pronounced.  Decreed  also,  that 
there  is  due  fnini  the  appehantts  id  tlie  tirst  and  appellees  in  the 
Kcond  of  thene  causes,  and  that  they  do  pay  to  the  appellees  in  the 
first  and  apjielhitits  in  the  second  of  these  causes,  in  the  manner 
heretuitfter  iiictitioned,  the  sum  of  $39,tU8.o4,  with  interest  on  the 
fos  tif  ^J8,5T(i.S7,  part  thereof,  from  the  1st  day  of  July,  1S22,  the 
'Hidsnni  with  interest,  having  beeu  ascertained  by  and  agreeably 
to  tbe  Huounti  hci'eto  annexed. 

De<retHl  ilsi  that  the  parties  in  the  said  causes,  pay  their  respec- 
tiTecosti  lufuiied  by  them  in  this  Court  on  their  appeals,  but  that 
the  appellauls  in  the  first  and  appellees  in  the  second  of  these  causes, 
pi;  to  the  ipp  I  lees  in  the  first  and  the  appellants  in  the  second 
tbsreof  the  u)Nts  incurred  by  the  said  appellees  in.  the  first  and 
npiKllintb  in  tliL  second  of  said  causes,  in  the  Court  of  Chancery. 

Iteireed  iiso  that  the  Chancellor  make  and  pass  all  necessary 
ordtirs  l.ir  cdrnLUg  this  decree  into  full  aud  complete  effect,  by  order- 
tug  ami  dircLlnig,  that  the  said  sum  of  money,  with  interest  as 
^iirt^aid  md  the  cost^  as  aforesaid,  incurred  iu  the  Court  of  Chan- 
cery Ik  brought  mto  the  said  Court  of  Chancery,  by  the  appellants 
in  tbe  first  lu  1  .ippellees  in  the  second  of  these  causes,  to  l>e  dis- 
tnbnted  md  i  ud,  under  the  directions  of  the  Chuncellor,  to  the  said 
<«ppellee'4  m  th<  first  and  appellants  in  the  second  of  said  causes, 
wxoT  ling  to  th<  ir  respective  rights  and  interests ;  and  also,  that  the 
fbaoLellor  oidfi  and  direct,  that  the  said  appellees  in  the  first  and 
ippellanti  in  the  second  of  said  causes,  pay  to  the  auditor  of  the 
Toart  ot  Cli  imiiv  the  sum  of  iJ23.3;i,  allowed  by  this  Court  to  the 
lortitor  loi  his  lees  in  '  auditing  and  stating  the  accounts  _ 

fiiretled  b\  tlu^  Court  to  be  mafle  between  the  parties.  " 

Deireed  iKo  that  all  the  e(|uity  and  ecjuitable  rights  and  claim  of 
thesiid  ippilUi  s  in  the  first  and  appellants  iu  the  second  of  said 
causes  1m  III  1  the  same  is  hereby  reserved  and  maintained  to 
Ibem  igaintt  the  said  Samuel  liinggold  and  Tench  Kinggold,  or 
eitlier  of  tlieiii,  jis  to  all  or  any  personal  estate,  of  the  late  Thomas 
Ringgold,  or  tlie  proceeds  of  sales  or  dispositions  thereof,  of  any 
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kind,  and  ioterest  on  sucb  proceeds,  except  as  to  so  much  of  such 
peraotml  estute  and  proceeds,  aa  has  by  the  accounts  heretoacnexed, 
and  by  tliis  decree,  been  applied  to  or  in  reference  to  the  paj'ments 
and  disburse uieutH,  by  the  said  Hamuel  and  Tench,  or  either  of  them; 
and  also,  that  the  like  equity  he  reserved  and  maintained  to  the  paid 
appellees  in  the  first  and  appellants  iu  the  second  of  said  cauites, 
against  the  said  Bamnel  Kinggold  and  Tench  Kiuggold,  or  each  or 
either  of  them,  aa  to  any  legacies  bequeathed,  to  or  for  the  benefit 
of  the  said  Thomas  Eioggold,  by  the  last  will  and  testament  of  his 
mother,  Mary  Itinggold.  Decree  reversed,  (tc. 


BouEHE  vs.  Mackall.— June,  1826. 

Where  a  record  had  not  beea  transmitted  to  the  Appellate  Court  under  a 
writ  of  error,  that  Court  will  lay  a  rule  on  the  plaintiff  in  error,  and 
clerk  of  the  Court  to  which  the  writ  was  directed,  to  Bhow  cause.  &c- 
On  the  record  being  filed,  the  Court  will,  if  it  be  the  regular  t«rm  for 
judgment,  and  no  counael  appearing  for  the  plaintiff  in  error,  dismieB 
the  writ. 

Boyle  for  the  defendant  iu  error,  had  moved  the  Ckinrt,  on  a 
former  day  during  this  term,  to  docket  this  action,  and  dismiss  the 
writ  of  ertxff  sued  out  by  the  plaintiff  in  error — no  r«cord  of  the  pro- 
ceeding intended  to  be  removed  having  been  transmitted  to  this 
Court.  He  filed  in  Court  the  certificates  of  the  register  of  the  Conrt 
of  Chancery,  and  clerk  of  Calvert  County  Court,  showing  that  a 
writ  of  error  had  l>een  issued  on  the  20th  of  December,  1824,  com- 
manding that  a  record  of  the  proceedings  on  a  judgment  rendered 
in  Calvert  County  Court,  at  Octuber  Term,  1S24,  iu  favor  of  the  de- 
„^  fendant  in  error  against  the  •  plaintilF  iu  error,  be  trausmitwd 
^*  to  this  Court ;  and  that  the  said  writ  of  error  had  been  pro- 
duced to  the  said  County  Court.  He  observed  that  the  couditioo  of 
the  writ  of  error  bond,  prescribed  by  the  Act  of  1713,  cb.  4,  is  that 
the  plaintiff  in  error  shall  prosecute  his  writ  of  error  to  the  neit 
Conrt  of  Ap|>eals,  and  these  words  impose  upon  him  the  obiigation 
of  prorlucing  to  the  Court  of  error,  a  proper  transcript  of  the  record, 
and  if  he  tails  to  do  so  in  due  time,  the  condition  of  the  bond  is 
broken,  and  the  defendant  ought  to  be  {lermitted  to  docket  the  vase, 
and  have  the  judgment  afiirmed,  or  a  dismissal  of  the  writ  of  error. 
The  defendant  in  error  cannot  proceed  upon  his  judgment  in  the 
C'lurt  below,  because  it  is  stayed  by  writ  of  error  as  a  supersedeas, 
and  to  commence  a  new  action  upon  the  writ  of  error  bond  woald 
create  unnecessary  and  vexatious  delay.  This  is  a  new  case  in  tbis 
Court,  and  it  is  not  of  much  importance  what  the  practice  is,  bo  that 
it  be  settled  and  known.  In  the  Supreme  Court  of  the  Uuited 
States  the  practice  is,  in  all  cases  where  a  writ  of  error,  or  an  appeal, 
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iM\  l)e  to  that  Conrt,  from  any  judgment  or  decree  rendered  thirty 
days  before  the  term  to  which  such  writ  of  error  or  »ppeal  shall  be 
reluniable,  it  is  made  the  duty  of  the  pliiiotiff  io  error,  or  appellant, 
tu  docket  the  cause,  »nd  file  the  record  thereof  with  the  clerk  of  that 
CoDrt  within  the  Qnt  six  days  of  the  term,  and  oti  failure  to  do 
"iiich  the  defeudant  in  error,  or  appellee,  may  docket  the  cause,  and 
file  a  copy  of  the  record  with  the  clerk,  and  the  cause  shall  stand  foi- 
I  trial  in  like  manner  as  if  the  record  had  been  duly  filed  within  the 
,  first  six  days  of  the  term ;  or  at  his  option,  he  may  hare  the  cause 
il<x'keted  and  dismissed  upon  producing  a  certificate  from  the  clerk 
o(  the  Conrt,  wherein  the  judgment  or  decree  wius  rendered,  stating 
the  cttD.'ie,  and  certitying  that  such  writ  of  error  or  appeal  had  been 
'Inljsned  out  and  allowed.  Iian(lolpk  vs.  Barbour,  6  Wheat.  128; 
IIWA  Rule  of  the  Supreme  Court  of  the  T'ttifM  States,  I  Wheat.  XVI. 
and  the  32(1  rule  of  the  same  Court,  6  Wheat.  VI. 

The  CoDRT'then  ruled,  that  the  plaintiff  in  error,  and  the  clerk 
"I'Calvert  Connty  Court,  show  cause, on  or  before,  &c.  {a  day  during 
ihe  term,)  why  a  transcript  of  the  record  of  proceedings  in  this 
f3^  had  not  been  returned  to  and  filed  in  this  Court,  according  to 
:be  command  contained  in  the  writ  of  error. 

•  A  copy  of  this  rule  was  served  on  the  plaintiff  in  error. 
ami  itu  the  clerk  of  Calvert  County  Court,  and  a  transcript  of      "" 
Ibe  record  of  proceeding  was  filed  in  this  Court,  (i) 

Bogle  now  moved  the  Court  to  afilrm  the  judgment,  or  dismiss  the 
irnt  of  error.  He  stated  that  it  api^ared  by  the  transcript  of  the 
ri'i'oni  filed,  that  the  writ  of  error  was  made  returnable  to  the  last 
.lauf  Term  of  this  Court,  and  that  this  was  the  regular  term  for 
ntfimiing  the  jndgment,  it  not  beluga  case  tor  argument;  and  no 
conusel  appearing  for  the  plaintiff  in  error. 

Writ  of  error  dismmeil. 


HuBTT  CT.  FisHEB.— June,  1827. 

r  empowered  Ui  eell  laods  b;  last  will,  baviog  sold  them  in  1U14, 
Bad  put  the  purchaser  in  poaseaBion.  it  waa  his  duty,  if  the  sale  was  for 
cash,  payment  beiug  refused,  to  have  sued;  if  on  credit,  he  ought, 
iviihin  a  reasonable  time,  to  have  obtained  t>ODd  aod  security  for  the 
imrchase  monef:  and  at  all  events  should  have  retained  possession  of 
ItiQ  land  until  tbe  neceasairy  security  was  given.  Omitting  to  sue  at  law 
uutil  1S19.  be  was  pHnxa  facie  guilty  of  gross  negligence,  and  responsi 
ble.  as  a  trustee  would  be,  for  the  proceeds  of  the  land  from  the  time  of 
the  sale,  deducting  his  reasonable  expenses  and  commission. 

1  due  time  forwarded  a  transcript  of  tbe 
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A  trustee,  with  power  to  sell,  luid  haviog  sold  laode,  being  informed  that 
a  deed  was  required  by  a  purchaser,  to  whom  he  had  sold  and  given 
pogBOBBioD.  and  that  the  purchase  money  would  be  paid  when  the  deed 
was  executed,  doubting  his  right  to  execute  a  deed,  yet  not  obtaining  a 
decree,  ratifying  his  sale  for  four  years,  is  bound  to  show  the  circum- 
stances beyond  his  control,  to  justify  this  delay,  (a) 

A  trustee  is  responsible  for  money  loet  by  liis  gross  negligence. 

L.andB  devised  to  be  sold  are  thereby  turned  into  money,  and  considered  in 
equity  as  personal  estate,  (b) 

A  wife  being  entitled  to  the  proceeds  of  such  land,  dying  after  a  sale  of  it. 
her  husband  surviving,  is  entitled  to  the  proceeds  thereof. 

Appeal  from  Kent  County  Court,  fitting  as  a  Court  of  Kqait.v. 
The  bill  filed  b,v  the  nppellee  on  th«  i;itli  of  March,  1823,  stated  th»t 
in  the  year  1814  JaineN  Hurtt  died  seized  and  possessed  of  a  con- 
siderable real  aud  personal  estate,  Icuriug  nine  cbildren,  viz.  Mary, 
Henr.v,  Samuel,  Elizabeth,  Ad))h,  Miutha,  James,  Sarah  aud  Rueliiia. 
the  three  last  minors,  under  tb6  nge  of  21  years.  That  the  said 
Hurtt  by  his  la«t  *  will,  dated  the  26th  of  January,  18L't,  di- 
rected that  all  his  lauds  in  Queen  Aune's  and  Kent  Coun- 
ties should  be  sold  under  the  direction  of  his  executor  therein  cameil, 
and  upon  such  terms  as  might  be  most  to  the  benefit  of  his  estate, 
and  the  sales  thereof  to  be  accounted  for  by  bis  executor  as  part  <if 
his  estate;  and  also  that  certain  parts  of  bis  persional  estate  should 
be  sold  and  accounted  for  by  bis  executor  us  part  of  his  estate;  nD<l 
that  all  his  children  should  be  equally  entitled  to  bis  estate,  both 
from  the  sales  of  his  land,  aud  his  pei-sonal  property  of  every  bind. 
Aud  by  his  said  will  he  constituted  and  appointed  his  son  Henry 
Hurtt,  (the  appellant,)  executor  thereof,  who  took  upon  himself  tbf 
execution  of  tbe  said  will.  Tbat  on  or  about  the  2Gth  of  August, 
1814,  Henry  Hurtt  sold  to  James  Salisbury  the  laud  situate  in  Ki^ut 
County,  of  which  tbe  testator  died  seized,  for  the  sum  of  |ll4.oU  |>er 
acre,  amounting  iu  tbe  whole  to  S'ii,7S4.  That  Henry  Hurtt  per- 
mitted Salisbury  to  take  iHissession  of  the  land  without  ever  obt:iin- 
ing  from  Salisbury  any  security  for  payment  of  the  purchase  moue.v, 
except  Salisbury's  own  resjwnsibility.  That  on  the  liSth  of  August, 
1819,  the  complainant  intermarried  with  Adah  Hurtt,  one  of  tbe 
children  of  the  the  testator,  aud  tbat  she  died  on  or  about  the  18tb 
of  February,  181^1,  without  leaving  any  child.  That  Henry  Hurtt 
brought  a  suit  in  Kent  County  Court  in  September,  1819,  agaiost 
Salisbury,  for  recovery  of  tbe  purchase  money  due  for  the  land  sold  as 
aforesaid,  and  obtained  Judgment  against  bim  at  March  Term.  1821, 
for  ^,22;).&'t,  and  costs  of  suit.     In  the  rendition  of  which  judgment 


(a)  As  to  sales  of  realty  by  executors,  see  Bev.  Code,  Art.  90.  sec.  ^1: 
Art.  Se,  sec.  10. 

(h)  Approved  in  Church,  Ac.  vs.  Smith,  56  Md,  390;  Reiff  vs.  Strife,  54  Md. 
301 ;  Daiwt  vs.  CltAaiigh.  80  Md.  510;  Smtthers  vs.  Hooper,  23  Md.  285;  Thomai 
vs.  Wood.  1  Md.  Cb.  298.     Cf.  Leadeaham  ve.  Nicholson,  poit.  m.  p.  207. 
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Salisbury  obtitined  ao  allowance  for  one-ninth  of  the  original  pur- 
chiLse  uiuuey,  hv  having  intermarried  with  one  of  the  daughters  of 
tbf  twtaror.  That  Henry  Hartt  iwrmitted  SaliHbiiry  to  hold,  poMiess, 
w  and  uci-upy,  and  to  receive  the  is^uea  and  profits  of  the  said  land 
from  tlie.vesir  1S14  until  September,  1819,  withont  using  any  legal 
prwriis  <ir  mentis  to  obtain  security  for  payment  of  the  purchase 
onDe\.  >ir  to  recover  the  purchase  money,  or  to  regaiu  possession  of 
tbe  hud.  Thitt  HcDry  Hurlt  bad  never  paid  to  tlie  complaioant,  or 
tu  h  wif  \  Idh  any  money  either  on  account  of  any  rents,  issues 
0  I  n  hts  r  on  account  of  the  purchikse  money  of  the  said  land. 
Thp  I)  11  then  t^ttes,  that  since  the  rendition  of  the  judgment 
'aho  e  I  eut  ued  H.  Hurtt  had  become  possessed  of  the  land  "*' 
vh  h  1j4>  I  I  sold  to  Salisbury,  and  now  holds  the  same.  Prayer, 
Out  H  II  tt  may  be  compelled  to  pay  to  the  complmnunt  the  one- 
n  I  I  t  t  *  84,  with  interest  on  such  ninth  part,  &c.  and  for 
pDrriil  rel  i  The  answer  of  H.  Hartt,  the  defendant,  (now  appel- 
Iju       I  he  death  of  his  father,  James  Hurtt,  and  that  he  died 

M*     1       I  |H   Massed  of  a  considerable  real  and  personal  estate,  leav- 
n  lit-    named  in  the  bill ;  and  by  his  will  devised  and  dis- 

I  I  roperty  as  stated  in  the  bill,  and  that  the  dett^ndaat 
hx  k  {  I  iselt  the  execution  of  said  will,  &c.  That  he  adver- 
tised for  siile  tbe  land  mentioned  in  the  will,  and  at  the  sale  of  the 
land  ill  Kent  CoQOty,  in  August,  1814,  Samuel  Boyer  became  tbe 
piin'haser  tliL-reof  for  the  sum  of  914.50  per  acre,  amouDtiug  in  the 
whole  to  $i*,T84.  That  Boyer,  at  the  time  of  tbe  sale,  declared  that 
Ik  had  purchased  tbe  land  for  James  Salisbury,  to  whom  tbe  said 
bDil  w»K  charged  by  the  defendant,  the  said  Salisbury  being  at  that 
time  (vtufinud  by  indisposition,  and  not  able  to  attend  tbe  sale. 
That  Salisbury  was  then  in  good  credit,  and  considered  and  reputed 
to  be  in  good  circumstances,  and  the  defendant  felt  perfectly  secure. 
That  liy  tbe  conditions  of  the  said  sale,  possession  of  the  land  was 
to  be  f^'iveii  on  tbe  Ist  of  January,  1815,  on  which  day  possession 
viwa(.'c<inliii<;Iy  delivered  to  Salisbury,  who  bad  seeded  wheat  on 
the  said  Kiriii  in  the  preceding  fall.  That  some  time  after  tbe  1st  of 
January.  ts].~>.  the  defendant  called  on  Salisbury, and  requested  him 

logive  bis  I d  for  the  purchase  money  with  sneb  security  as  the 

defetidiiiit  sljuuld  approve,  when  he  was  informed  by  Salisbury  that 
MJMK)!]  as  the  defendant  would  give  him  a  deed  for  the  land  pur- 
chased by  liitn,  be  would  pay  tbe  defendant  therefor,  as  he  was  in 
constant  exix^ctation  of  receiving  a  large  sum  of  money  from  tbe 
sales  of  John  Black's  real  estate;  and  that  the  defeudaut  was  not 
aathorizeil  liv  the  said  will  to  give  such  deed.  The  defendant  hav- 
ing been  In-'ti'ucted  that  he  was  not  authorized  by  the  said  will  to 
give  a  deed  fur  the  land  sold  by  him,  had  a  bill  filed  in  the  Court  of 
Chancery,  and  obtained  a  decree  in  1818,  authorizing  and  empower- 
ing him  to  make  a  deed  for  the  said  land.     After  which  the  defend- 
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ant  }ig»iD  called  on  Salisbury  for  payment  '  of  the  land,  who 
"'       promised  to  pay  for  the  same,  but  neglected,  and  ultimately 
refused  to  do  so :  whereupon  the  defendant  in  1S19  brootrht  suit 
against  hini  in  Rent  County  Court  lor  the  purchase  money — the  land 
having  been  very  materially  injured  and  lessened  in  value  oiuce  the 
sale  of  it  in  1814;  and  the  defendant  then,  and  still  believing,  that 
if  iigain  sold  it  would  not  have  brought,  by  a  large  sum,  the  price  at 
which  it  had  been  sold  to  Salisbury'.    That   at  September  Term, 
1820,  the  said  suit  was  referred  to  Ephraim  Vansant,  &c.  by  rule  of 
the  Court,  and  the  said  arbitrators  returned  their  award  to  Court, 
and  judgment  was  thereupon  entered;  which  award  included  the 
original  purchase  money  of  the  land,  with  interest  thereon,  also  an 
account  due  from  Salisbury  to  J.  Hurtt,  the  testator,  and  suudrj' 
other  transactions  l>etweeu  the  defendant  and  Salisbury,  and  for 
which  the  deiendant  had  also  sued  Salisbury.    From  all  which  it 
will  be  seen,  that  after  deducting  from  the  claims  allowed  to  Salitt- 
bury  against  the  defendant  as  executor  and  trustee  of  J.  Hurtt,  de- 
ceased, the  sum  of  S14U.T5,  tor  tbe  debt  due  from  Salisbury  to  J. 
Hurtt,  deceiksed,  and  which  debt  the  defendant,  in  the  settlement  of 
the  personal  estate,  had  acknowledged  and  became  answerable  for 
as  a  separate  debt,  there  remained  the  sum  of  $802.40,  to  be  credited 
as  a  payment  by  Salisbury  for  the  purchase  money  of  the  land.   The 
answer  further  stated,  that  at  tbe  time  of  tbe  rendition  of  the  judg- 
ment against  Salisbary,  he  bad  become  utterly  unable  to  pay  the 
same;  and  the  defendant,  believing  that  Salisbury  was  insolvent, 
and  being  unwilhng  to  enter  into  a  suit  in  Chancery  to  obtain  a 
second  sale  of  tbe  said  land,  and  to  eject  Salisbury,  had  at  sundry 
times  applied  to  him,  and  did  not  obtain  the  possession  until  shortly 
alter  harvest  in  July,  1822.     That  a  day  or  two  alter  the  defendant 
had  taken  possession,  Salisbury  threatened  to  proceed  against  tbe 
defendant  lor  a  forcible  entry  and  detainer ;  and  tbe  defendant  be- 
lieving it  to  lie  118  unprofitable  as  it  was  unpleasant  to  enter  into  a 
law  suit  with  Salisbury,  agreed  to  execute,  and  did  execute,  a  paper 
purporting  to  release  Salisbury  from  the  judgment,  in  consideration 
of  bi-t  giving  up  the  Inll  possession  of  the  land  to  the  defendant,  and 
Salisbury  thereupon  executed  a  paper,  purporting  to  be  a  release,  &c. 
The  defendant  thereupon  advertised  tbe  said  land  to  be  sold 
^^      on  •  the  7th  of  September,  182a,  but  there  being  no  purchaser, 
the  land  was  again  advertised  to  be  sold  on  the  15tb  of  Marvh, 
182((,  when  the  same  was  sold  to  Edward  Hurtt  at  and  for  the  sam 
of  $1.25,  amounting  iu  the  whole  to  $1,435.50.    That  tbe  defendant, 
finding  that  there  wsis  very  little  prospect  of  seUing  the  land  for  a 
large  price,  had  authorized  Edward   Hurtt  to  bid  for  the  same  for 
and  on  the  behalf  of  him  the  defendant ;  and  E.  Hurtt,  having  l>eeD 
tbe  highest  bidder  and  purchaser,  tbe  defendant  has  since  kept  pos- 
session of  the  land,  considering  it  his  own  property,  and  holds  him- 
self liable  to  the  devisees  of  his  father,  or  to  their  proper  represents- 
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iires,  for  their  «everi»l  and  res|)ective  proportions  of  the  price  at 

ihicb  tbe  Rame  wiks  »old.   The  defendant  denies  that  he  at  anj  time 

nstivefl  any  other  snm  for  or  on  account  of  the  purchase  money 

i<l  mA  estat«  from  Saliabary,  other  than  the  credit  in  the  said  award 

b)  ihe  referees,  or  for  or  on  account  of  the  pro&ta  of  said  land, 

uii:pC  trhat  money  ho  coDsidered  a  fair  price  for  a  crop  of  wheat 

■liid  was  seeded  on  the  land  in  1822  by  the  defendant,  and  which 

»S8  reserved  by  the  defendant  at  the  sale  in   1823.    That  in  giving 

nrfteiRe  to  Salisbury  the  defendant  relinquished  his  claim  to  the 

wDior*lfil.9H,  n-ith  interest  thereon,  of  his  own  money,  due  from 

Sniisbiiry  to  him  li>r  t^iiods  sold,  it  being  in  part  of  the  amount  for 

vliicli  the  atrard  anil  Judgment  had  been  rendered,  and  that  he  was 

milneed  to  do  so  li'irn  a  well  grounded  belief  that  Salisbury  never 

viHtld  piiy  the  claim,  and  that  in  the  meantime  the  land  purchased 

f  l>.v  hiiij  would  regularly  become  less  valuable.    The  delcndant  ad- 

!  nitteil  that  the  complainant  did  intermarry  with  Adah  Hurtt,  and  that 

:  ttieLssjucedead,  withont  ever  having  had  is8ue  by  the  complainant. 

Be  xuljmit'S  to  the  Court  whether  the  complainant  can  claim  or  re- 

I  wrer  nay  part  of  the  money  dac  for  the  sale  of  the  said  land,  or  whether 

ifac  right  and  interest  of  the  said  Adah  in  and  to  the  same,  does  not 

mrvive  to  the  other  children  and  heirs-at-law  of  J.  Hurtt,  deceased. 

fleudnijts  he  never  paid  to  the  complainant,  or  to  his  wife  Adah,  any 

partof  the  purchase  money,  or  any  thing  for  or  on  account  of  rents  or 

profltii  of  tbe  said  land.    Tbe  County  Court,  [Eaklb,  C.  J.  and  Pub- 

SKI.L  and  Wbisht,  a.  J.]  passed  the  following  decree,  viz.    The 

Court  are  of  opinion  that  the  land  in  Kent  Connty,  devised  by  James 

'Hartt  to  be  sold,  i^  to  be  considered  as  money,  and  that 

lii»  daughter  Adah's  part  of  it  has  devolved  on  the  complain-      "^ 

ml  by  his  marriage  with  her.    The  Court  therefore  adjudge  that 

Jitmei^  Pisber,  tht  <'iiiLi)>iaiuaQt,  in  right  of  his  wife  is  entitled  to. 

Mil  lliat  he  recover  ••(  tbe  said  Henry  Hurtt,  the  trustee,  one-ninth 

partof  the   pmiccils  of  tbe  sale  of  the  said  land,  sold   by  him   to 

James  Salisbury,  in  the  month  of  August,  1814,  deducting  therefrom 

all  reasonable  expeu.st-.i  of  the  said  trustee,  as  well  as  a  reasonable 

^m  for  bis  commissions — the  said  trustee  having,  in  the  judgment 

of  tbe  Court,  been  guilty  of  the  grossest  neglect  in  his  negotiations 

nith  Sal'sbiu-y,  and  in  tbe  management  of  tbe  trust  fund :   Decreed, 

tfaHt  the  defendant  pay  to  the  complainant  the  sum  of  9296.22^,  with 

interest    from   the    Ist  of  January,  1815,  till   paid,  according  to  the 

''tatemeut  annexed,  and  costs.     From  which  decree  the  defendant 

Appealed  to  this  Court. 

The  cau.se  was  argued  at  last  June  Term  before  Buchanan,  G.  J., 
Martin,  Stephen,  Abchbe,  and  Doeset,  JJ. 

Chambers,  for  the  appellant,  contended,  1.  That  tbe  bill  of  com- 
lilaint  does  not  sufticiently  charge  gross  neglect  in  the  defendant 
hetow  to  justify  the  decree.    2.  That  it  was  not  competent  in  the 
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Court  to  pasH  the  decree  without  a  previous  mfei-euce  to  the  Auditor, 
before  whom  the  det'eDdant  could  have  claimed  and  proved   hi-s  ex- 
peuBen  and  disbursementa  necessarily  incurred  in  the  execution  of 
his  trust. 
EcclesUm,  for  the  appellees.  Curia  ode.  vuU. 
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•  Mabtin,  J,  at  this  term  delivered  the  opinion  of  the 
Court.  That  a  trustee  is  answerable  for  money  lottt  by  bis 
gross  negligence,  is  a  principle  of  law  well  cstablisbed ;  and  whether 
Hitrtt  ha.s  been  guilty  of  such  negbgeiice  as  to  make  him  answera- 
ble for  the  amount  of  the  purchase  money  on  tbe  first  sale,  mnst 
depend  upon  the  facts  admitted  in  the  auswer. 

It  appears  the  will  was  proved  in  1814,  and  that  in  August  of  tbe 
same  year  the  lauds  in  Kent  County  were  sohl  by  Hurtt  to  Salis- 
bury. The  terms  of  this  sale,  whether  for  cash,  or  on  credit,  are 
no  where  stated  in  the  record.  If  it  was  for  cash,  it  was  the  dnty 
of  the  trustee,  upon  payment  being  refused,  to  have  instituted  legal 
process  to  enforce  it ;  and  if  on  credit,  be  ought,  in  a  reasonable 
time  after  the  sale,  to  have  obtained  from  the  purchaser,  bond  and 
security  for  tbe  purchase  money;  and  at  all  events,  the  posnesaioD 
of  the  land  ought  to  have  been  retained  by  him  until  the  necessai; 
security  was  given.  But  we  find  in  this  case,  that  no  security  was 
ever  obtained  for  the  purchase  money;  and  although  tbe  land  wag 
sold  in  1814,  no  attempt  was  made  to  enforce  the  payment  of  it  by 
legal  process,  until  some  time  in  the  year  1819,  and  yet  the  pos-oea- 
sion  of  tbe  land  was  given  up  to  Salisbury  in  January,  1815.  This 
affords  at  least  strong  prima  facte  evidence  of  very  gross  neglect, 
and  unless  satisfactorily  accounted  for  by  the  tnistee,  would  make 
him  liable  for  the  money  on  the  first  sale.  How  does  be  attempt  Co 
avoid  itl  That  Salisbury  refused  to  pay  the  money  until  the  trustee 
gave  him  a  deed,  that  be  could  not  do,  without  an  application  to  the 
Court  of  Chancery. 

"  If  a  deed  was  necessary  in  this  case,  did  the  trustee  use 
""  reasonable  diligence  to  obtain  authority  to  give  it  t  He  «»« 
informed  in  1814  a  deed  was  required  by  the  purchaser,  and  that  the 
money  would  be  paid  when  a  deed  was  executed  ;  yet  be  never  ob- 
tained a  decree  in  Chancery  for  this  purp<)se,  until  the  yfiar  1818, 
about  four  years  alter  the  original  purchase.  If  there  were  ctr- 
cnmstances  Iwyond  his  control  to  Justify  this  delny,  it  was  incum- 
bent on  bim  to  have  stated  them  in  bis  defence;  but  in  the  abseoce 
of  such  allegations,  which  if  they  had  existed,  must  have  been  in 
the  knowledge  of  the  trustee,  the  Court  have  no  right  to  presume 
them.  If  in  a  reasonable  and  proper  time,  the  trustee  had  filed  » 
bill  in  Chancery  to  authorize  him  to  give  a  deed,  there  can  be  no 
doubt  that  the  Ohaucellor,  having  all  the  proper  parties  before  him, 
and  there  being  no  legal  ottjection  to  the  contrary,  would  have  pax/ei 
a  decree  to  coufirm  tbe  first  sale;  to  authorize  the  trustee,  upon  tbe 
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pa.rment  of  the  pnrclinae  money,  to  give  a  deed,  and  to  order  the 
unnej  to  be  hmuslit  into  Court,  to  l>e  Hpplieil,  under  the  direction 
ortheCliiineellor,  iieconlin^  to  the  provisions  of  the  will.  But  thia 
*»siioC  the  condnct  of  the  trasitee.  Without  any  authority,  (ro  tar 
vtliiK  record  H[>eaks,)  he  again  8ohl  this  lanil  in  1823,  and  l>ecame 
biiiisi'lf,  throujrh  his  iiji^tit,  the  purchaMer  for  sereo  dollars  and 
twitj-flre  cents  the  atire,  juat  one-hair  of  the  original  purchase 
Doitpv,  iind  now  hohli^  ;)nd  po»se.st<e»  the  land,  under  that  purchane. 
Will  tliis  view  of  the  case,  the  Court  must  charge  the  trustee  with 
pim]\-  itiiproi>er  conduct,  more  esiiecially  as  Irotn  the  fa<;tH  disclosed 
intheiiuswer,  there  is  jitmng  ground  to  believe,  it'  he  had  faithfully 
I  perrormed  his  trust,  the  original  purchase  money  might  have  been 
I  ure<l.  It  is  stated  that  Snlisbnry,  at  the  time  of  the  shIo,  was  in 
gnw!  credit  and  cirenuistanc&s  and  if  a  deed  had  Iwen  tendered  to 
bim  in  a  reasonable  time,  it  is  fairly  to  be  presumed  the  purchase 
I   Boney  would  hiive  been  paid  or  aeeure«l  to  the  trustee. 

Tlie  nest  qnestioit  presented  to  the  Court,  in  this  case  is,  whether 
tbf  imrchaae  money  arising  from  the  sale  of  this  hinil  in  1814  is  to 
be  considered  a«  money,  and  would  devoKe  upon  James  Fisher, 
»li(Ne  wife  die<l  alter  the  salef 

We  feel  no  <lil8cHlty  u|»on  this  part  of  the  case.  We  concur 
•in  opinion  with  the  Court  l>eIow,  that  the  land  in  Kent 
County  devised  by  James  Hurtt  to  be  sold,  and  sold  in  1814,  is  to 
be  nmsidered  as  money,  and  that  James  Fisher  is  entitled  to  the 
•aiDi;  )iortion  of  it,  upon  the  death  of  his  wife,  as  he  wonld  have 
bwn  iiitthorized  to  recci^'e,  had  she  been  alive. 

Tlie  general  rale  of  law,  that  lands  devised  to  l»e  sohl  are  thereby 
tamed  into  money,  and  construed  in  equitv  as  personal  estate,  is 
Tnlly  Htistaineil,  not  only  by  the  authorities  cited  by  the  couDsel  for 
tbenppellee,  but  by  m:my  others,  were  it  necessary  to  resort  to 
thm.  See  Doiit/hrij  v».  BuH,2  P.  Ifww.  320;  J^chmere  vs.  Earl  of 
CarlUle,  :i  F.  Wau.  21.1;  Be»t  vs.  Stamford,  1  S'lk.  154;  Maherly  vs. 
«frorff ,  3  rc«.  4.jO,  4511 :  Trelntt^ney  v^.  Bnoth,  2  Atk.  Ml;  Crnij/  vs. 
laiie  et  at.  3  Whe'it.  5G3,  Fisher's  wife  dying  after  the  sale,  leaves 
»  doubt  of  his  right  to  recover.  Decree  affirmed. 


McCtTLLoH  vn.  Dashiell's  Adm'r. — .Tune,  1827. 

CAT.  drew  a  bill  in  fnvor  of  M.  on  D.  &  B.  partners  in  trade,  which  they 
accepted.  M.  sneti  D  &  B  at  law  on  their  acceptance,  and  pending  the 
suit  D.  died.  Judgment  being  had  agHinot  B.  he  being  indolveiit  eb- 
tained  a  diHchar^e  inulec  the  Act  relating  to  inoolvent  debtorn.  The 
defendanl  itdreiiuistri  I'd  on  D's  eotale.  and  received  aftsetfl  from  hiB  Repa- 
rate  property  to  a  liiiRe  amount,  though  insufficient  to  pay  D"b  individual 
debts,  aud  also  received  some  of  the  partnerKiitp  funds.  The  judgment 
not  being  paid.  nuJ  the  partnership  funds  being  insufficient  to  pay  its 
5  1  H  Ac  G. 
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debtB.  M.  filed  a  bill  in  equit;  against  D'a  administrator,  claiming  tA  be 
paid  out  of  the  separate  assets,  an  equal  proportion  with  D'b  separate 
creditors.    Held,  that  he  was  not  entitled  to  recover. 

Joint  creditors  in  equity  can  on]  j  look  to  the  surplus  of  the  separate  estate, 
after  the  payment  of  the  separate  debts,  (a) 

Separate  creditors,  in  equity,  can  only  seek  indemnity  from  the  surplus  of 
the  joint  fund,  after  the  satisfaction  of  the  joint  creditors.  \a) 

Where  the  claims  of  joint  creditors  do  not  come  into  confiict  with  those  of 
the  separate  creditors,  but  only  with  the  interests  of  the  representativea 
of  the  deceased  partner,  equity  will  decree  to  joint  creditors  a  satisfac- 
tion of  their  claims,  by  considering  them,  as  they  are  considered  at  law, 
both  joint  and  several. 

At  law  the  joint  creditors  may  pursue  both  the  joint  and  separate  estate, 
to  the  extent  of  each,  for  the  satisfaction  of  their  joint  demands,  with- 
out restriction  from  a  Court  of  equity:  yet,  when  by  the  death  of  one  of 

Q,y       the  *  parties,  the  legal  right  survives  against  the  surviTing  part- 

"  '  ner,  and  is  extinguished  against  the  deceased  partner,  that  Court 
will  give  to  the  separate  creditors  all  the  advantages,  thus  by  accident 
thrown  upon  them. 

The  assets  of  insolvents  are  distributable  according  to  equity. 

Appeal  from  Somerset  County  Coart,  sitting  as  a  Coort  of  E()uitf. 
In  tLis  CH8C  the  bill  of  tbecouigilninHnt,  (now  appellant,)  state<t,  and 
the  parties  admitted,  that  in  ltil7  Pct«r  Dashiell  and  Bicbard  Ben- 
nett  were  partners  in  trade,  dealing  in  merchandise,  uniter  the  Orm 
of  Basbiell  and  Beooett.  Thnt  Chase  and  Tilyard,  being  indebted 
to  thecompiaiuaut,  drew  a  l>tll  of  excbangeon  Dasbielland  Bennett, 
divectitig  them  to  pay  to  the  order  of  the  complainant  $70U,  whicb 
was  accepted  by  Dashiell  und  Bennett.  That  tbeeomplainant  in  tbe 
year  1818  instituted  a  suit  at  law  against  Dashiell  and  Beuuett  for 
tbe  recovery  of  the  money  due  on  the  said  acceptance,  and  peuilin| 
tbe  suit  Dambiell  died  intestate.  Thtit  judgment  was  afterwards  re- 
covered against  Bennett,  the  surviving  partner,  and  u|M>n  tlie  re- 
turn of  the  execution  issued  on  the  judgment,  Bennett  petitiooed 
and  obtained  the  benefit  of  tbe  Act  tor  the  rebel  of  insolvent  debtore. 
That  at  tbe  time  of  bis  petition  and  discharge  be  had  no  propert^v; 
and  no  part  of  the  said  judgment  had  been  paid.  That  the  defend- 
aut  (the  api>ellee,)  obtained  letters  of  administration  on  the  cNtate 
of  Dashiell,  and  had  assets  in  his  bands  to  the  amount  of  9I3,(W1.43. 
That  the  personal  estate  of  Dashiell  is  insuffldent  to  pay  bis  sepa- 
rate and  private  debts.  That  the  defendant,  as  bis  adini»istrat»r, 
bad  received  of  the  partnership  funds  935.!)3.     The  complainant 

(a)  Approved  in  Glenn  vs.  OHl.  2  Md.  15i  Berry  vs.  HOrrw.  23  Md.  W: 
Simmomi  vs.  Tongtie,  3  Bland,  8S6,  and  MvrriU  vs.  Nf^l,  8  Howard.  ^■ 
ated  in  Maennel  vs.  Murdoch,  13  Md.  178.  Of.  Ridgely  vs.  Carey.  <  H.  * 
McH.  120.  A  surviving  partner  is  not  permitted  to  apply  the  partnenbip 
assets  to  the  Batisfaction  of  bis  own  individual  debts  before  fully  discharg- 
ing those  due  from  the  Arm.  Oabte  vs.  WUliar)t»,  59  Md.  47.  Cf-  Johiao* 
ve.  Crichton.  Se  Hd.  108;  Broicn  vs.  Duncanaoa,  t  H.  &  UcH.  323. 
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claime'l  to  1>e  ])iii(1  out  of  the  asseta  in  t)ie  defendaDt'ii  hnnd^^,  an 
fqmil  !>ni|M>rtioit  of  tbeir  clilim  with  the  other  creditors  of  Diiahiell. 
Bnl  llje  Coiinry  Oonrt,  [Martik,  C.  J.  and  Robins,  A.  J.]  refused  to 
aik)ff  ilie  oiiiphiiaaut'H  chiim,  Dud  decreed  that  no  part  of  Li»  vlidm 
«bi>ui(l  Iff  )>aiil.  except  from  the  partnership  fntidit,  until  the  separate 
mill  iiiilivii|iL;il  'iehts  of  Dashiell  should  Im  Arst  paid ;  und  that  the 
■iir|>lii~.  ir  .Miv .  Nhonld  he  applied  to  tlie  payment  of  the  partuerahip 
>\i:''i-.  iij'I  iKit  iithernrise.  Froiu  this  d^ree  the  complainant  ap- 
pfjlril  III  till,  Court. 

The  ciinne  wa^^  argutid  at  last  June  Term,  before  Bxtchanan,  G.  J., 
Eaele,  Stephen,  Abchek,  and  Doesbt,  JJ.  „ 

■ ./.  Baglff,  for  the  iip|)ellunt.  •'® 

Toslion-  tliat  the  complainant  waa  entitled  to  be  paid  an  equal 
pm|>ortinn  nt'  tiis  claim  with  the  Heparate  creditors  of  Dashiell,  out 
•f  (lit;  assets  in  tbe  hamtM  of  the  defemlant,  he  referred  to  the  Acts 
«r  I71W.  th.  nil,  Bub-cb.  8,  «.  17,  and  1805,  ch.  110,  s.  7.  Murray  vs. 
iirff^,  3  U.  d-  McH.  176 ;  Hamenley  vs.  iMmbe.rt,  2  Johns.  Ck.  508; 
Uckir  vs.  Ox/t^,  5  Cranck,  34, 3a ;  Ex  parle  EUon,  3  Ves.  23» ;  SU- 
^iftuon  vs.  ihinicttly  lb.  5G6. 

ff.  X.  Miirlin  aud  l^ngte,  for  the  appellee.  Where  there  is  a  sepa- 
rate estate,  and  individual  and  copartneivhip  creditors,  tbe  first  have 
tfaf  Htvt  liaiin  ont  of  the  estate.  Tile  interest  which  copartnership 
(rwiitors  have,  is  after  tbe  pnymeut  of  individual  delitn.  2  Madd.  Ck. 
4K!.  PurtniTstiipefl'ects  shall  in  tbe  first  place  beapplied  topay  pait- 
■embiii  debts.  Tbe  separate  creditors  can  only  resort  to  the  surplus, 
1  Madil.  (h.  W-i ;  2 Madd.  Ch. 4(Mi ;  Ex purte  Croader, 2  Vem.  706 ;  Ex 
parte  Ni'iiler.  1  AH:  T21;  Ex  parte  Cook,2  1\  tVwia.SOO;  Ex  parte 
ElbiH.  3  I'm.  Ii38 ;  Ex  parte  Clarke,  4  Tet.  077 ;  Ex  parte  Abell^  lb.  837, 
83!):  Uomajf  v.-;.  iV«^e^3  Ven.  300,  (note;)  Ex  parte  Clay,  6  Vet.  813; 
Sxpitrle  h'-eve,  !)  Yes.  5iK);  Gray  vs.  Chuirell,  lb.  l'2i;  Qow.  on  Part. 
2711,271,  l'7i',  317,367,  461 ;  1  Bac.  Ab.  tit.  Bankruptcy,  460;  iMne  vs. 
ViUiaiHx, 'J  Tcfn.  277,  202;  HimpiiOH  v».  Vaufflian,2  Atk.  31. 

J.  Bayly,  in  reply,  cited  Murray  vs.  Murmy,  5  Johns.  60;  Act  of 
1798,  ch.  101,  siib^h.  8,  a.  5,  7,  10,  16;  Ex  parte  Hodgson,  2  Bra.  Ch. 
5;  BarrisoH  vs.  Sterry,  5  Crunch,  302.  Curia  adv.  vult. 

*  Abc'deb,  J,  at  the  pre-^ieut  term,  delivered  tbe  opinion  of 
the  Court.  The  bill  filed  in  tliis  cause  states  that  a  bill  of  ex-  *'*' 
change  Wh-i  iiii  ttie  18th  of  An}i>i'*t,  1817,  drawn  by  the  tirni  of  Chase 
»n(l  Tilymd  njHin  Dashiell  and  Bennett,  copartners  in  trade,  for  the 
wmol'  9700.  ill  favor  of  the  complainant,  and  that  It  was  by  the 
dmvees  <ltli,^  iiccepteil;  that  a  suit  was  instituted  against  Dashiell 
iikI  Bennett  u|H)n  the  said  acceptance  by  tlie  complainant;  that 
peu'lint;  tlie  action  in  Somerset  County  Court,  the  intestate  of  the 
Iftetiitant,  and  one  of  the  firm  of  Dashiell  and  Bennett  died,  and 
inilguient   n\is  obtuioed   against   Bennett   the  surviving   partner. 
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That  Bennett  applied  for  and  obtained  the  benefit  of  the  innolvenl 
laws  of  this  State,  having  been  finally  discharged  at  Noveinl>er  Term 
1820,  no  part  of  the  claim  having  been  paid ;  that  the  said  aarvivini 
partner  had  no  property  either  joint  or  separate,  wherewith  satia 
faction  could  l)e  made  of  the  said  debt.  That  Parsons,  the  rt\spond 
ent,  took  out  letters  of  administration  on  the  estate  of  Dashiell ;  an^ 
prays  that  a  decree  may  pass  directing  the  administrator  to  pay  the 
amount  of  the  acceptance  from  the  assets  of  the  deceased,  or  sneli 
part  thereof  as,  u|)on  a  just  distribution  of  the  assets,  he  may  afi 
one  of  his  creditors  be  entitled  to.  The  bUl  of  exchange  above  re- 
ferred to,  the  judgment,  and  certificate  of  the  final  discharge  of  Ben- 
nett, are  filed  as  exhibits  in  the  cause;  and  the  following  admiasion 
of  (;ounsel  is  contained  in  the  record :  "  That  the  trustee  of  Richard 
Bennett,  an  insolvent  debtor,  has  not  received  any  proi)erty  belong- 
ing to  Bennett ;  that  no  part  uf  the  debt  due  to  the  complaiuant  has 
been  paid  either  by  the  trustee,  or  by  Bennett;  that  the  personal 
estate  of  Da«hiell  is  insufficient  to  pay  his  private  and  iudividual 
creditors;  that  the  defendant  has  received  of  the  partnership  debts 
due  to  the  firm  of  Bennett  and  Dashiell,  $35.93.  The  parties  more- 
over adn)it  the  exhibits  above  stated  as  testimony,  and  waive  the 
formality  of  making  either  the  trustee,  or  Bennett,  the  surviving 
partner,  a  ])arty  to  these  proceedings." 

The  question  presented  for  the  decision  of  this  Court  upon  this 
record,  is  whether  the  comi^lainant  is  entitled  to  be  paid  an  equal 
proportion  of  his  claim,  with  the  separate  creditors  of  Dashiell,  out 
-  ^^  of  the  assets  in  the  defendant's  hands ;  or  •  whether  the  claim, 
-^^^  being  a  joint  claim,  shall  be  postponed  until  all  the  separate 
cre<litors  shall  be  first  fully  paid  ? 

The  question  thus  stated  is  one  of  considerable  importance;  and 
although,  undoubtedly,  of  very  frequent  occurrence  in  the  snbonli- 1 
nate  testamentary  tribunals,   has  never,  we  believe,  received  an 
adjudi(tatit)n  in  the  Appellate  Court,  or  in  any  of  the  higher  Coarts^ 
of  <»riginal  jurisdiction. 

Tiiere  are  very  few  cases  in  the  English  books  bearing  directly 
upon  the  distribution  of  assets,  in  a  case  situated  as  this  is.    It  baft 
been  contended  in  argument,  that  it  must  be  governed  by  the  prin- 
ci|»les  adopted  in  England  in  the  marshalling  of  assets  in  hatik- 
ruptcy.    And  as  they  are  distributed  according  to  equity,  if  tbft 
rule  can  be  definitively  ascertained,  it  ought  to  govern  here.    Bat 
an  examination  of  the  authorities,  will  show,  that  it  has  been  very 
nnsteaily  and  fiuctuating;  varying  frequently  in  form,  often  iu  sub- 
stance, according  to  the  ideju*  entertained  by  each  succeeding  Cliao- 
cellor,  of  the  rights  of  the  joint  and  separate  creditors;  and  nionlded 
more  upon  tliHr  noti(ms  of  convenience  to  all  the  parties  cour>enied, 
than  as  standing  upon  le^al  reasoning.    Jhitton  vs.  Morrinon^  17  1^ 
203.    Amid  the  multitude  of  decisions  which  have  taken  place  opon 
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this  subject,  it  is  no  eau;  task  to  trace  the  history  of  the  rale  of  dis- 
IrilwTton  ill  butikmptiiy- 

Knt  this  €x;uiiiii;ition  will  satisfy  ur,  that  amidst  all  the  fiiictua- 
tioas  or  the  nilf ,  the  itriuciples  estalilished  in  the  flrwt  eases  ocf^ur- 
ring  more  th)iD  iireuturyRim^,  have  but  for  a  short  period,  been  mate- 
riiillveijci'oaelied  ii|i(in;  and  that  now  the  leading  jirineiples  of  dis- 

I.   with  M«uie  mo4]ifleation8,  are  what  they  were  onginally 

.-lied  to  lie. 
:  Lr/Hirte  Croiriter,  2   Vem.  706,  decided  in  1715,  which  was  an 
I    iiMilii;ition  on  the  part  of  the  separate  creditors,  to  be  let  in  under 
I  n  j'lirit  commission,  the  separate  estate  being  of  small  value,  it  was 
I  <i«iiie<i  that  they  niiifbt  be  |)ermitted  to  prove  their  claims  nnder  the 
'  joint  commission,  but  that  the  joint  funds  were  applicable,  iu  the  tirst 
lll^^llll't',  tothe  payment  of  Joint  debts,  and  then  the  separate  debts; 
<M<!  ihat  the  separate  etfects  shouhl  be  applied  to  the  payment  of  the 
^liiriiie  debts,  and  that  the  snvplus  should  go  to  the  liquidation  of 
I   llie  jitiiit  debts.     In  ExparU  Cook,  2  f.  Wms.  500,  (in  1728,) 
I  'Lord  OhaiicelUn'  King  followed   the  determination   in   Ex  **" 
I  jurte  Croicder,  ami  declared  it  to  be  settled,  and  that  it  wiis  a  i-eso- 
'  btinii  of  convenience,  that  the  joint  creditors  shall  be  first  paid  out 
or  tlie  partnershi])  estate,  and  the  sejiarate  creditors  ont  of  the 
wjiiirHte  e»ttate  of  each  partner,  and  if  there  be  a  surplus  of  the  joint 
eBt:(te,  l)e.'*i<le.s  wliiit  will  pay  the  joint  creditors,  the  same  shall  be 
apjitied  to  pay  tliie  separate  creditors;  and  if  there  be  on  the  other 
bauil  a  sni|>iiis  <>l   rlie  separate  estate,  beyond  what  will  pay  the 
wpaiate  crwlitors,  it  shall  go  to  HUp|iIy  any  deticiency  that  may  re- 
Btma  an  to  the  joint  creditors.    In  £x  parte  Hunter,  I  Atkpim,  228,  (in 
174J,)  Lord  Ilarfhvirke  says,  as  tietween  joint  and  separate  creditors 
tbe  Joint  estate  shall  lie  applied  to  the  joiut  creditors,  and  the  sepa- 
rate est;ite  to  the  separate  ci-editors.    Tbe  rule  that  prevailed  during 
the  iidniiniiitratious  of  Lonls  King  and  Uardwicke,  from  1715  down 
to  the  time  of  Lind  Thurlow,  was  that  Joint  creditors  couhl  not 
prove  under  a  sepaiate  commission,  for  tbe  purpose  of  receiving 
fliviilends  witii  the  suparate  creditors,  (Watxon  on  Part.  244;   Ilx 
parte  TaitI,  1  fi  Vex.  195 ;)  but  only  for  the  purpose  of  goint;  for  the 
sarjilus  iift<'i'  llie  satisfaction  of  the  separate  creditors.     But  Lord 
Tliurlow  broke  in  upon  the  established  practice  of  the  Court,  which 
bail  Iireva  lied  for  sixty  years;  and  in  1785,  ux  Er  parte  Hodgson,  2  Bro. 
Vk.  Hep.  '),  lesiilvcd  tliat  there  was  no  distinction  between  joint  and 
lepHnite  creditors;  that  they  ought  to  be  paid  out  of  the  bauk- 
nijit's  c.'^tate,  and  his  moiety  of  the  joint  estate;  and  that  the  Joint 
creditors  <iii};ht  to  come  in  pari  passu,  witii  the  sejiarate  creditors. 
This  i-esdliitiiin  laid  ilown,  as  it  is,  in  brand  and  general  terms,  would 
spgiear  to  have  hiokeu  down  all  the  boundaiies  previously  estab- 
linhetl,  between  the  rights  and  priorities  of  tbe  joint  and  sepiu-ate 
credittirs ;  yet  if  taken  with  the  limitations  with  which  it  is  said,  by 
n'lttfon  on  rurinvmhifi  to  have  been  qualified,  it  will  appear  to  have 
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made  this  innovation  only — that  they  shonld  all,  joint  as  well  as  Repa- 
rate  creditors,  be  permitted  to  prove  their  claims  against  the  separata 
estate  upon  a  separHte  commission  ;  hut'  that  it  was  competent  for 
the  assignees  to  confine  the  joint  creditors,  where  there  was  a  joint 
estate,  to  that  fund  exclusively,  by  filing  a  bill  in  equity  against  the 

other  partners,  and  obtaining  an  injunction  upon  the  order 
M.04  •  jjj  bankruptcy.    And  that  this  was  the  consequence  of  Lord 
Thurlow's  adjudication  is  apparent  from  Lord  Rosslyn's  judgment 
in  Sx  parte  Mton,  3  Ves.  238.    Thus  the  rights  of  the  joint  and  sepa- 
rate creditors,  on  their  res])ective  funds  where  there  was  a  joint 
estate,  was  maintained,  notwithstanding  the  alteration  thus  made 
in  the  order  ia  bankruptey.    l!i  the  case  of  Ex  parte  Elton^  decided 
in  1796,  the  rule  established  in  1785,  was  deemed  by  the  then  Chan- 
cellor to  be  an  inconvenient  one,  because  every  order  which  he  passed 
in  bankruptcy,  that  the  joint  creditor  should  receive  a  dividend  out 
of  the  separate  estate,  might  give  rise  to  a  bill  in  equity,  on  the 
part  of  the  separate  creditors  to  restrain  this  order  and  to  secure 
the  appropriation  of  the  separate  estate  to  the  satisfaction  of  the 
sepamte  debts;  and  it  was  adjudged,  that  a  joint  creditor  might 
prove  his  claim  under  a  separate  commission,  not  for  the  puqNise 
of  receiving  a  dividend,  until  an  account  should  be  taken  of  what 
he  had  or  might  have  received  fit)m  the  partnership  effects.    Thus 
the  Chancellor,  in  the  modification  which  he  gave  to  the  order  in 
banki-uptcy,  exercised  his  equity  jurisdiction,   and  gave   to  each 
order  the  operation  of  an  injunction,  without  the  expense  of  a  hill, 
whereby  the  joint  creditor  was  restrained  from  coming  on  the  seiMi- 
arate  fund  until,  in  the  final  adjustment  of  the  copartnership  and 
individual  accounts,  equity  should  determine  what  |)ortion  of  the  sepa- 
rate funds  should  be  allotted  to  the  joint  creditor.     And  he  sajK^ 
that  the  joint  creditors  are  in  the  situation  of  a  person  having  two 
funds.    The  Court  will  not  allow  him  to  attach  himself  to  one  fund, 
to  the  prejudice  of  thase  who  have  no  other,  and  to  neglect  the  other 
fund.    He  has  the  law  open  to  him,  but  if  he  comes  to  claim  a  dis- 
tribution, the  first  consideration  is,  what  is  that  fund  from  which  he 
seeks  it?    It  is  the  separate  estate  which  is  particularly  attached 
to  the  separate  creditors.    Upon  the  sup|)osition  there  is  a  joiut 
estate,  the  answer  is,  apply  yourself  to  thst,  you  have  a  right  to 
coine  u|)on  it.    The  separate  creditors  have  not.    Therefore  do  not 
affect  the  fund  attached  to  them,  till  you  have  obtained  what  yoa 
can  get  from  the  joint  fund.    Thus  it  would  api>ear  that  the  ancient 
order  of  distribution  Wii8  restored  with  this  modification,  that  the 
joint  creditors  might  prove,  but  could  not,  as  l>efore,  receive  divi- 

dends  without  the  *  further  order  of  the  ChanceUor,  which 
*^*'  should  be  made  after  the  settlement  of  accounts,  which  were 
directed  to  be  kept,  as  liefore,  separate.  This  important  prin(i|»le 
also  seems  distinctly  to  be  set  up  by  this  decision,  that  where  there 
are  no  joint  effects,  and  no  solvent  partner,  that  the  joint  creditors 
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migtil  be  pennitteil  to  come  in  witU  the  separate  cretlitors,  a  rtoc- 

Innevbiub  iip|>ei)rs  tu  )iuve  bceu  first  recognized  by  Lord  Tluirlow, 

in  ExftirU  Hidden,  1  Bro.  Ch.  Rep.  453,  t'ov  before  that  (leriod  it 

kas  ken  seen  tbat  tbey  could  only  come  ni>DU  the  Riir{ilu».    This 

iocirm  Lord  Eldou  has  unitbrmiy  adhered  to,  altbougli  it  will  be 

ToudU  thiit  he  re|>eatedly  com|i1aius  of  it,  a8  a  rule  pixxlacing  some 

iounjieDieDces,  and  liable  to  several  objections,  as  will  be  »een  by 

arelerencc  to  J-Jx  parte  I'inkerUm,  6   Ve».  813,  {note:)  Kx  parte  Sen- 

ei^loit,  14   Ven.  447 ;  Hx  parte  KendaJ,  17  Ven.  521  ;  Ex  parte  Abelt, 

i  Wi.  837.    In  the  case  of  Ex  parte  Kensington,  the  joint  creditors 

(trel'orbiil  receiviug  dividends  with  the  separate  creditors,  ou  the 

bpuiiKl  that  tbere  was  one  solvent  partner,  altbougb  there  was  no 

BiDte!«t»te.     That  the  petitioner  would  have  been  allowed  had  the 

P*rtDer  beeu  bankrupt,  is  the  necessary  iut'ei'eiice   Irom  the  case; 

Mil  in  Ibe  former  case  the  joint  ci-editors  were  jiermitted  to  come  iu 

1  ■here  tbere  were  do  joiut  ed'ects,  njion  the  ground  that  the  solvent 

ipHrtDervas  abroad,  and  that  therefui'C  the  difficulty  was  increased 

'  in  resorting  to  bim. 

Suuh  is  a  succinct  hbtory  of  the  law  ui>oq  this  subject,  and  the 
noilero  doctrine  has  been  summarily  stated  by  Eden,  iu  bis  notes 
•o  £i  parte  hodffnon,  2  Bro.  Ch.  Kep.  5,  by  Ve»eg  in  Ex  parte  Taitt, 
in  bus  l6tL  vol.  194.  (»,)  and  also  by  Maddock,  in  the  2d  volume  of 
lii™  Tmttice  on  the  Itindpiea  and  Practice  of  the  Court  of  Chancery, 
^  Tlie^-  all  anite  in  saying,  (and  they  ai'e  fully  supimrted  by  the 
aatiiorities  cited  by  them  respectively,)  "that  the  joint  creditor  may 
prove  under  a  separate  commission,  for  the  purpose  of  assenting  to, 
•IT  disKDting  from,  the  commission,  or  of  going  against  the  surplus 
^r  the  satisfaction  of  the  separate  debts,  not  to  vote  on  the  choice 
of  iissiguees,  or  receive  dividends  with  the  separate  creditors,  (except 
*  jiint  creditor  who  is  a  petitioning  creditor  uuder  the  commission,) 
orwliero  tbere  are  no  joint  ellects,  or  no  solvent  partner,  or  no  se|>a- 
late  debts,  or  the  joiut  creditors  ■  will  pay  twenty  shillings  -^^ 
iu  tie  jMuiid  to  the  separate  creditors."  X04 

Tlie  case  of  Oray  vs.  Chivtcetl,  i)  Ves.  124,  as  it  is  sirongly  illustra- 
tive of  the  above  doctrines,  and  was  a  ease,  not  in  bankruptcy  but  in 
fi^uily,  will  be  particularly  sulverted  to.  A  bill  was  tiled  by  the 
creditors  of  Cook  against  the  heir  and  executrix  of  Chiswell,  claim- 
ing Ut  Clinic  upim  the  real  estate  of  Chiswell,  for  the  amount  of  their 
rtebta,  m  the  personal  estate  had  been  absorbed  by  specialty  credi- 
tor!). Chiswell  had  been  a  partner  of  Nantes;  Nantes  had  survived 
bin',  and  had  become  bankrupt.  The  Joint  creditors  of  Nantes  aud 
Cliiiwell  proved  their  claims  before  the  master.  The  joiut  estate 
'a.s  insolveat,  being  only  able  to  pay  an  inconsiderable  dividend, 
*iiii  the  sum  proposed  tt>  be  raised  by  a  sale  or  nioitgage  of  Chis- 
vril'N  real  estate,  was  not  more  than  sufficient  to  pay  the  sejuirate 
<^nr(litoi's.  A  contest  arose  between  the  joint  and  sepanite  creditors, 
ti'f  t'inner  insisting  on  their  right  to  come  iu  pari  pasiu  with  the 
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separate  creditors,  upon  this  fund,  thus  proposed  to  be  raiRed  out 
of  his  separate  estate.    But  the  Chancellor  (Lord  Eldon,)  refused  to 
permit  them,  upon  the  ground  that  in  bankruptcy  it  could  not  be 
done,  and  that  the  accidental  death  of  Ghiswell  ought  not  to  put  the 
joint  creditors  in  a  better  situation  than  they  would  have  beeu,  had 
he  lived  and  become  bankrupt.    If  there  be  any  estate  for  distri- 
bution among  the  joint  creditors,  although  the  surviving  partner  is 
bankrupt,  they  are  not,  in  bankruptcy,  ]>erniitted  to  come  in  with 
the  separate  creditors.    The  Chancellor,  therefore  here,  as  in  bank- 
ruptcy, would  not  permit  the  joint  creditors,  who  had  effectuated 
their  claims  under  the  commission  against  Nantes,  although  they 
had  received  but  an  inconsiderable  dividend,  to  come  in  pari  poMu 
with  the  separate  creditors.    There  was  here  some  joint  estate,  and 
then  the  general  rule  applied,  that  each  species  of  creditor  must  be 
satisfied  out  of  the  fund  to  which  his  debt  particularly  attaches 
itself;  and  the  rule  has  been  carried  to  this  extent,  that  it'  there  be 
a  joint  fund  of  any,  even  the  smallest  description,  which  is  capable 
of  being  realized,  the  rule  is  inflexible^  ^nd  the  joint  creditors  will 
not  be  permitted  to  receive  dividends  from   the  separate  estate. 
Ex  parte  Pedke^  Ooic.  07i  Part  408.    Thus  we  perceive  from  the  case 
-  ^  _  of  Oray  •  vs.  Chmcellj  that  the  rule,  which  is  applied  in  bank- 
J  IMo  ruptcy,  is  extended  to  cases  in  equity. 

It  is  difficult  to  say  upon  what  the  rule  in  equity  and  in  bank- 
ruptcy, with  the  modification  above  stkted,  is  founded.     The  joint 
estate  is  benefited  to  the  extent  of  every  credit  which  is  given  to 
the  firm,  and  so  is  the  separate  estate  in  the  same  manner  enlarged 
by  the  debts  it  may  create  with  any  individual,  and  there  would  be 
unquestionably  a  clear  equity  in  confining  the  creditors  to  each  estate 
respectively,  which  has  thus  been  benefited  by  their  transactions. 
So  far  the  rule  is  sensible  and  intelligible;  and  although  at  law  the 
joint  creditors  may  pursue  both  the  joint  and  separate  estate,  to  the 
extent  of  each,  for  the  satisfaction  of  their  joint  demands,  which 
are  at  law  considered  both  joint  and  several,  without  the  possibility 
of  the  interi>o8itioii  of  any  restraining  power  of  a  Court  of  equity; 
yet  when,  by  the  deatli  of  one  of  the  parties,  the  legal  right  sur- 
vives against  the  surviving  partner,  and  is  extinguished  against  the 
deceased  partner,  a  Court  of  equity  will  give  to  the  separate  crwli- 
tors  all  the  advantages  thus  by  accident  thrown  upon  them,  and 
will  not,  by  adopting  the  rigorous  rule  of  the  law  merchant,  thereby 
injure  and  prejudice  the  separate  creditors,  upon  whom,  viewed  in 
connexion  with  the  separate  fund,  it  always  looks  upon  as  meiitori- 
ous  and  entitled  in  the  <listribution  of  assets  to  the  preference.    But 
although  a  Court  of  equity,  sis  against  the  separate  creditors,  will    I 
not  adopt  the  law  merchant,  which  considers  the  ccmtract  both  joint 
and  several ;  yet  whatever  doubts  have  heretofore  been  entertained 
on  the  subject,  where  the  claims  of  these  joint  creditors  do  not  come 
into  conflict  with  the  separate  creditors,  but  only  with  the  interests 
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«t  [lie  representatives  <if  the  dec^itsed  partner,  it  is  now  nndeniably 
mtleci,  thiit  eqnlty  will,  as  atfiiiiiat  sneh  representatives,  decree  to 
joint  creditors  a  satisfaction  of  their  claims,  by  considering  them,  as 
tliey  are  considered  at  law,  botli  joint  and  several, 

But  although  these  distinctions  ura  built  on  the  solid  foundations 

"f  reason  and  justice,  it  is  not  altogether  so  easy  to  pensive,  why, 

wlifti  tliere  is  no  .joint  fund,  and  no  solvent  i)artner,  (by^no  solvent 

partner  is  meant  bankrupt  partner,)  the  joint  creditor  shonid  there- 

lir acquire  tho  equitable  "right  of  coining  •  in  with  the  sepa-  -^« 

rate  ui'editors  pari  pnimi,  upon  a  fund  in  no  manner  benefited   '■"'' 

(•yttie  creation  of  his  debt.     Such,  however,  is  the  settled  and  es- 

MMisltetl  rule,  at4  we  are  enabled  to  collect  it  both  in  bankruptcy 

mil  in  equity:  and  according  to  this  rule  the  complainant  could  not, 

in  this  ca»e,  lie  permitted  to  seek  indemnity  for  his  claim,  from  the 

sejjarate  estate  pari  pa»tu  with  sepanite  creditors,  as  it  is  a  conceded 

Cict  iu  the  cause,  that  there  are  joint  funds,  although  ver>'  inconsid- 

emble.  and  greiitly  insufficient  to  pay  the  debt  of  the  compininant. 

But  were  not  lliis  tlie  fact,  this  Court  would  bave  no  difficulty  iul 

sayJDg.  that  the  coiiiplainaat  should  be  post{>oned  to  the  separate/ 

m-drtflrs;  and  that  wliether  there  was  any  joint  estate  or  not,  hel   ' 

shfflild  not  be  permitted  to  divide  with  the  separate  creditors  a  fund 

iiifutllcieut  to  pay  them.    We  are,  therefore,  disposed  to  adopt  th^ 

incient  rule  as  more  consonant  to  equity  and  justice,  that  the  joint, 

creditors  can  (inly  look  to  the  suri»lus,  after  the  payment  of  the  sepa- 

rntedebts;  »ijd  on  the  otiier  band,  that  the  separate  creditors  van 

ooly  seek  indemnity   from  the  surplus  of  the  joint  fuud  after  the 

satisl'iiction  of  the  joint  creditors. 

It  is  lielieved  that  the  case  of  Tucker  vs.  Oxley,5  CrnncA, 34,  some- 
wbat  militates  against  the  views  which  we  have  taken  of  the  English 
law  ii(H>n  this  siibjeirt,  and  it  has  been  pi-essed  uikhi  the  Court,  by 
tlic  appellant's  coiinscl,  as  containing  principles  decisive  of  this  case, 
it  was  there  deleniiiiied,  that  under  the  bankrupt  law  of  the  United 
States,  (and  the  biiuknipt  law  of  England  and  that  of  the  United 
StHtes,  HO  fur  as  connected  with  the  matter  there  decided,  are  nearly 
itleuticul,)  that  a  Joint  debt  may  be  set-otf  against  the  separate  claim 
of  the  anaiguee  of  one  of  the  partners,  but  that  such  set-off  could 
not  l»e  maile  at  law,  jndei>cudent  of  the  baukruiit  system.  The  par- 
ticular det-ision  in  this  case,  it  is  not  material  |>erhaps  to  examine, 
beciuise  it  was  a  case  at  law,  and  the  relaticms  of  the  parties  were 
lUHterially  different.  It  would  [terhaps  be  sutllcient  to  say,  that  the 
Supi-eme  Court,  iiltliuugU  they  conceive  a  legal  right  exists  in  the  ■ 
joint  creditors  to  prove  and  receive  dividends  out  of  the  separate 
estate,  eX|>licitly  admit,  that  such  right  it  is  iwm]>etent  for  a  Court 
of  equity  to  rei^triiiij,  and  to  compel  the  exereise  of  such  right  in 
snch  manner"  as  not  to  prejudice  or  to  do  injustice  to  others,  ^-.^ 
We  might,  in  any  view  of  the  cause  iMjfore  us,  dismiss  with-  '"* 
oril  Inrtber  observation,  the  case  of  Tucker  vs.  OMet/;  but  we  cannot 
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forbear  remarking,  that  the  case  upon  which  the  Court  there  build 
their  opinion,  that  a  legal  right  univei-sally  exists  in  the  joint  credi- 
tors upon  a  separate  commission  to  come  on  the  separate  estate />art 
passu  with  the  separate  creditors,  is  the  case -where  a  joint  creditor 
is  the  petitioning  creditor,  and  is  an  excepted  case  from  the  general 
rule.  ( Vide  argument  of  Sir  S^imuel  Romily  in  Ux  parte  Aclerman,  14 
yes.  G04,  and  the  authorities  referred  to  by  Vesey.)  Maddoxln  his  1st 
vol.  403,  c(msiders  this  a  singular  exception  to  the  general  rule;  and 
the  reason  assigned  for  the  adoption  of  the  exception  is,  that  the 
joint  creditor,  having  ])etitioned  for  the  commission  of  bankruptcy, 
it  might  be  considered  in  the  nature  of  a  modified  execution,  taken 
out  by  him,  as  well  for  his  own  benefit  as  for  that  of  the  separate 
creditors;  and  that  it  would  be  against  all  equity  to  permit  the  sepa- 
rate creditors  to  prevent  the  joint  creditor  from  reaping  the  fmits 
of  an  execution  taken  out  for  his  and  their  mutual  benefit. 

Thus  without  enciotiching  u|)on  any  decided  case,  and  acting  in 
strict  conformity  to  the  settled  doctrines,  it  must  be  determined, 
that  although  Bennett  is  a  certificated  insolvent,  yet  a«  the  sepa- 
rate estate  of  Dashiell  is  insufficient  to  pay  his  individual  debts, 
the  complainant,  a  joint  creditor  of  Bennett  and  Dashiell,  cannot  be 
permitted  to  come  in  pari  poMu  with  the  separate  creditors  of 
Dashiell.  Decree  affirmed. 


MoREis  vs.  Brick  LEY  &  Caldwkll. — June,  1827. 

Where  a  plaintiff  offers  no  testimony,  or  such,  as  is  so  slight  and  inconclu- 
sive, that  a  rational  uiind  cannot  draw  the  conclusions  sought  to  be  de- 
duced from  it,  it  is  the  right  of  the  Court,  and  their  duty,  when  applied 
to  for  that  purpose,  to  instruct  the  jury,  that  he  is  not  entitled  to  re- 
cover, (a) 

A  positive  and  absolute  direction  to  the  jury  will  not  be  granted,  if  it 
obliges  the  Court  to  discredit  a  witness;  to  do  that  the  intervention  of  a 
jury  is  peculiarly  necessary. 

Appeal  from  Cecil  County  Court.  Assumpsit  for  money  laid  out, 
-  ^  lent,  advanced  and  expended.  The  plaintiff,  (now  •  appellant,) 
■^^^  at  the  time  of  filing  his  declaration,  filed  therewith  an  account 
of  his  claim  against  the  defendants  (the  appellees,)  with  an  account 
of  sales  of  100  barrels  of  herrings  received  by  the  plaintiff  from  the 
defendants,  and  by  him  sold  to  sundry-  persons,  among  others,  51 
barrels  sold  in  September  and  October,  1817,  to  Jose)>h  B.  Eves,  at 
$4.50  per  barrel,  amounting  to  §229.50.  After  deducting  freight 
commission,  &c.  the  balance  of  the  whole  amount  of  the  sales  of  the 

(a)  Cited  in  GixxUiand  vs.  Benton,  6  G.  &  J.  488,  and  Cole  vs.  HM,  7  G. 
&  J.  31.     See  Davis  vs.  Davis,  7  H.  &  J.  28. 
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lOO  barrels  was  «;t05.76.  The  a«c;ouiit  raiwed  hj  the  jilaintiff  against 
tbe derendauta,  eliarged  tbi^m  with  ciish  at  sumlry  times,  with  inte- 
rest, &c.  iimoatiting  to  $185.56,  ant]  credited  tlietn  with  the  aiiioiint 
of  the  sales  of  the  100  b»rrel»  of  herrings  $305.7(1,  deductiug  there- 
fiom  .il  barrels  sotd  to  Joseph  B.  Eves,  at  60  days,  und  unpaid,  at 
W.50per  barrel,  *:i29.50.  Thus  reducing  that  credit  to  $76.20,  and 
alloired  interest  tbereou,  $6.76,  making  n  balance  due  to  the  plain- 
tiff  of  $162.54.  From  this  aam  the  ptaiutiff's  uotnmissioti  of  2^  per 
cent,  on  the  sale  of  the  61  barrels  to  Eves,  amonnting  to  $5.75,  was 
deducted,  leaving  due  the  plaintiff  $9G.81.  The  defendants  pleuded 
tbe  general  issue. 

At  the  trial  the  plaintiff  produced  and  offered  in  evidence  thr 
accoant  referred  to  in  the  declaration,  (which  account  hsvd  been 
§irDrD  to  by  the  plaiutiff,  and  by  y.  C.  Neilsoii,  bis  clerk,  bet'oi'e  a 
DOtary  public  for  the  State  of  Pennsylvania,)  and  also  the  deposi- 
tions taken  under  a  commission  i-egnla'rly  issued  and  relui'ned  in 
this  cause,  viz.  that  of  Samuel  Archer,  who  affirmed  t^at  in  July, 
August,  September,  and  November,  1817,  be  sold  to  Joseph  Bennett 
Eves  on  an  average  credit  of  not  short  of  four  months,  goods  to  the 
amonnt  of  more  than  $4,000;  and  at  the  time  of  the  failure  of  said 
Evea,  the  affirmant  was  a  creditor  to  the  amount  of  more  than 
110,000;  that  at  the  time  of  said  Eves'  failure,  be  was  indebted  to 
the  amount  of  not  less  than  $70,000 — many  of  the  most  intelligent 
sod  respectable  merchants  of  Philadelphia  being  am<mgst  his  credi- 
tors. That  there  are  grades  of  credit  in  Philadelphia,  as  in  other 
plat«s,  and  the  affirmant  does  not  consider  that  the  said  Eves  was 
in  the  highest  grade  of  credit,  yet  be  believes  he  might  have  ex- 
tended his  purchases  to  a  still  greateramouut  than  be  did.  Charles 
F.  Hozey  deposed  that  he  knows  the  plaintiff,  but  he  did  not  kuow 
the  defendants;  that  the  dealings  of  the  "  parties  as  referred  ^-^-^ 
to  in  the  plaintiff's  statement,  did  take  place;  that  he  knows  '"" 
that  about  the  months  of  Septeml)er  and  October,  1817,  the  plain- 
tiff sold  to  Joseph  Benuett  Eves  a  quantity  of  herrings,  for  the 
UDount  of  which  he  took  the  said  Eves' notes,  which  he  endorsed 
and  deposited  iu  bank  for  collection,  as  is  customary ;  but  the  same 
never  were  discounter],  nor  the  money  obtained  from  Eves  for  tho 
name.  The  deponent  knows  the  facts  he  has  above  testified,  from 
his  having  been  a  clerk  of  the  plaintiff,  at  the  time  the  transaction 
took  place,  and  to  the  present  period.  The  defendants  then  prayed 
the  Court  to  direct  the  jury,  that  the  evidence  produced  was  not 
snfficient  to  support  the  action.  Which  direction  the  Court,  [Earle, 
C.  J.  and  WoEEELL,  A,  J.]  gave  to  the  jury.  The  plaintiff  excepted ; 
uid  the  verdict  and  judgment  being  against  him,  he  appealed  to  this 
Court. 

The  cause  was  argued  l>efore  Buohanan,  C.  J.,  Martin,  Archer, 
■od  DoBSEY,  JJ.  I>y  Oak,  lor  the  a])|iellant,  and  Carmickael,  for  the 
kppellee:4- 
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DoBSEY,  J.  delivered  the  opinion  of  the  Court.    This  Court  have, 
on  more  occasious  than  one  determined,  that  where  there  is  no  tes- 
timony, or  where  tlie  testimony  offered  is  so  slight,  and  inconclusive, 
that  a  rational  mind  could  not  draw  the  conclusions  sought  to  be 
deduced  from  it,  that  it  is  the  unquestionable  right  of  the  Court, 
and  their  imperious  duty,  when  applied  to  for  that  puqjose,  to  in- 
struct the  jury,  that  the  plaintiff  is  not  entitled  to  recover.    Whether 
the  case  at  bar  comes  within  the  operation  of  this  decision,  is  the 
question  now  to  be  considered,  and  its  determination  depends  upon 
the  proof  offered  to  the  jury,  and  all  the  circumstances  admissible 
in  argument  before  them,  connected  with  this  controversy,  ju?  they 
appear  wpon  the  face  of  the  record.    The  appellant  having  filed  his 
declaration,  also  filed  in  Court  an  account  showing  the  transactions 
between  the  parties,  and  the  nature  of  the  claim  on  which  the  action 
was  founded.    Which  accognt  showed  the  consignment  by  the  ap- 
pellees of  one  hundred  barrels  of  herrings  to  the  appellant  at  Phila- 
delphia,  the  expenses  incident  thereto,  the  price  at  which 
*^^   •  the  herrings  were  sold,  the  amcmnt  thereof  received,  and 
the  money  advanced  by  the  ai>pellant  to  the  appellees.     A  commis- 
sion afterwards  issued  to  Philadeli)hia  to  take  testimony.     The 
appellant  tiled  the  necessary  interrogatories  to  obtain  proof  of  the 
items  in  his  account.    The  appellees  in  their  cross-interrogatories, 
not  even  insinuating  an  objection  to,  or  denial  of,  the  receipt  of  any 
of  the  sums  of  money  wherewith  they  were  charged  in  the  account,  put 
their  defence  solely  on  the  ground,  that  they  were  entitled  to  a  credit 
for  the  price  of  the  herrings  sold  to  Joseph  Bennett  Eves,  (who  had 
become  insolvent,)- either  because  the  contents  of  the  note  he  had 
given  therefor  had  been  received  by  the  appellant,  or  that  he  had 
ren<lered  himself  personally  answerable  therefor,  as  an  agent  violat- 
ing his  duty  to  his  principal,  in  selling  to  a  vendee,  without  credit, 
or  in  doubtful  circumstances ;  both  of  which  facts  were  clearly  dis- 
proved by  the  testimony  taken  under  the  commission. 

The  appellees,  disappointed  in  the  defence  to  which  their  cross- 
interrogatories  pointed,  at  the  trial  of  the  cause  sought  to  protect 
themselves  from  the  claim,  by  the  weakness  of  the  appellant's  pnwf, 
and  to  that  end  prayed  the  Court  to  instruct  the  jury,  that  the  evi- 
dence produced  was  not  sufficient  to  support  the  action.  Which 
instruction  the  Court  gave;  and  from  that  decision  the  appellant 
hath  sought  relief  at  the  hands  of  this  Court;  and  we  conceive  it  oar 
duty  not  to  withhold  it. 

Hozey,  the  clerk  of  the  appellant,  de|>osed  that  the  dealings  of  the 
parties,  as  referred  to  in  the  appellant's  statement,  (meaning  his 
account,)  did  take  place ;  and  although  he  also  swears  that  he  did 
not  know  the  appellees,  and  that  he  knew  the  facts  he  had  testified, 
from  his  having  been  a  clerk  of  the  appellant  at  the  time  the  trans- 
action took  place,  we  by  no  means  think  that  the  weight  of  his  te«<ti- 
mouy  is  wholly  destroyed  thereby,  or  that  in  candor  or  charity  this 
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Coart  can  impnte  to  him  a  crime  (which  scarfielj  deserves  a  milder 
name  tlmn  iierjory,)  of  having  sworn  positively  to  tHcts  of  wliieh  he 
hail  no  knowledge.  His  testimony  will  bear  a  different  iuterpreta- 
linn,  and  in  that  tight  we  are  disposed  to  view  it.  Wlieu  we  look, 
therefore,  to  the  nature  and  circumstances  of  the  cUiini,  tlie  proceed- 
iDgfi  in  the  cause,  and  the  testimony  of  the  witness  Hozey,  the  int^r- 
rention  of  a  jury,  we  think  peculiarly  necessary  to  settle  the  rights 
of  the  *  parties.  We  consequently  dissent  from  the  opiuion 
delivered  by  the  County  Court,  and  reverse  their  Judgment.  ^  "■ 
Jwdgment  reversed,  and  procedendo  awarded. 


Sewton  et  al.  ts.  Geiffith  et  al. — Jane,  1827. 

Before  the  Act  of  1786,  ch.  iH.  (to  Direct  Descents.)  a  devise  of  land  by  A. 
to  his  son  J.  and  hie  beirs.  and  other  land  to  his  sou  O.  and  his  heirs; 
and  in  caee  either  of  them  "  should  decease,  having  uo  lawful  issue  or 
beirsof  his  I>od7,"then  the  surviving  tion  "to  have  his  deceased  brother's 
part  of  the  land,"  to  him  and  his  heirs;  and  in  case  both  sons  "  should 
decease,  leaving  no  lawful  heirs  of  their  bodies,^'  then  all  the  aforesaid 
lands  auto  the  testator's  three  daughters.  S.,  3.  and  N.  to  be  equally  di- 
vided between  them,  would  have  vested  in  J.  and  G.  each,  estates  tail 
general,  in  the  lands  respectively  devised  t«  them,  with  cross  remaioders 
in  tail  general,  remainder  to  S.,  S,  and  N.  for  life.  But  by  operatioD  of 
that  Act.  the  devise  being  made  in  1793.  J.  and  G.  took  virtually  estatett 
in  fee  in  the  lauds  devised  to  them  respectively:  and  on  the  death  of  G. 
without  issue  and  intestate.  J.  and  S..  S.  and  N.  surviving  him.  J.  took 
by  descent  from  him,  one-fourth  of  his  estate;  and  J.  also  dying  with- 
out issue  and  intestate,  that,  with  the  whole  of  the  estate  devised  to  him 
by  his  father,  descended  to  his  three  sisters  S..  S.  and  N.  as  his  heirs-at- 
law.  (al 

On  a  bill  filed  against  8.,  S.  and  N.  as  heirs-at-law  of  J. — Held,  that  the  land 
which  thus  descended  from  J.  was  subject  to  be  sold  for  the  paymeut  of 
his  debts. 

The  words  "  without  issue  "  in  a  will,  when  applied  to  dtspositiou  of  real 
estate,  ex  vi  termini,  mean  an  indefinite  failure  of  issue,  If  there  be 

{a}  Affirmed  in  Coale  vs.  Barney.  1  G.  &  J.  340;  Welh  vs.  Beall.  3  G.  &  J. 
«7;  Hoxton  vs.  Archer,  8  G.  &  J.  212;  Hdl  vs.  Hill.  5  G.  &  J.  96;  Rowr  vs. 
Slade.  3  Md.  Ch.  93;  Potey  vs.  Budd.  21  Md.  486:  Seal  vs.  Coxdeii.  34  Md. 
W(:  CUrrke  vs.  Smith.  4»  Md.  121 ;  JosetU  vs.  MeOregor.  49  Md.  31 1.  Cited 
in  Uitleary  vs.  Hille<try.  26  Md.  889.  See  Chew  vs.  IVeems.  1  H.  &  McH.  365. 
nofe.  Equitable  estates  are  also  within  the  Statute  to  Direct  Descents. 
Coale  vs.  Barney,  giipra.  The  case  in  the  text  establishes  the  doctrine  that 
estates  tail  general  are  abolished  since  1786.  by  operation  of  the  Act  to 
Direct  Descents.  (Rev.  Cotle.  Art.  47.)  so  far  as  to  destroy  remainders  limited 
on  them,  and  to  subject  the  lands  to  the  debts  of  the  tenant  io  tail,  and  con- 
rtilute  those  who  would  otherwise  take  per  foi-mom  doni.  heirs  by  descent. 
It  also  determines  argtiendo  that  such  estates  are  not  only  descendible,  but 
devisable,  having  all  the  incidents  of  an  estate  in  fee  simple,  Posey  vs. 
Budd,  supra.     "  Although  the  parties  in  Neitton  vs,  Griffith,  were  not,  as  in 
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nothing  in  the  will  restricting  it  to  a  failure  at  the  time  of  the  death  of 
the  first  devisee,  or  to  some  other  time  or  event,  (a) 

To  have  no  issue — to  die  having  no  issue,  and  to  die  without  issue,  are  tech- 
nically, and  judicially  convertible  terms. 

The  word  leaving,  as  well  as  the  words  having  and  without,  in  devises — 
''and  if  he  shall  die  without  leaving  any  issue  ^^ — ^^  without  having 
issue/ ^  or  ''  without  issue,  ^'  has  acquired  a  technical  judicial  sense,  and 
when  applied  to  real  estate,  means  an  indefinite  failure  of  issue. 

In  dispositions  of  personal  property,  the  Courts  generally  incline  to  the  con- 
struing  a  limitation  after  a  dying  without  issue,  to  mean  a  dyin^  with- 
out issue  at  the  death  of  the  first  legatee,  in  order  to  support,  if  they 
can,  the  limitation  over;  yet,  in  relation  to  real  estate,  the  construction 
is  generally  otherwise,  (b) 


this  case,  persons  claiming  through  different  lines  of  ancestors,  but  creditors 
seeking  to  charge  the  lands  with  the  debts  of  the  propositus  on  the  one  hand, 
and  persons  claiming  in  remainder  under  the  will  of  George  Griffith,  Sr.,  yet 
the  question  whether  the  land  was  vested  in  the  propositus  by  purchase  or 
descent,  was  necessarily  involved  and  decided  after  great  deliberation;  the 
majority  of  the  Court  concurring  in  the  very  elaborate  opinion  of  the  Chief 
Justice,  above  quoted,  and  Justice  Stephen  in  a  very  lengthy  and  learned 
opinion,  presenting  many  of  the  points  now  relied  on  by  the  appellants,  dis- 
senting.    If  the  main  question  were  not  so  solemnly  decided  and  repeatedly 
recognized,  we  should  hesitate  in  coming  to  a  conclusion,  but  regarding  cer- 
tainty in  the  construction  of  the  law  as  essential  to  security  in  estates,  we 
are  constrained  to  adopt  the  conclusion  that  estates  tail  general  being  con- 
verted into  estates  in  fee  simple  by  the  operation  of  the  Act  to  Direct 
Descents,  a  devise  creating  such  an  estate  in  the  heir-at-law  does  not  break 
the  descent,  but  he  takes  as  heir-at-law  by  descent  and  not  by  purchase,  and 
in  default  of  lineal  heirs,  the  estate  descends  to  the  heir  on  the  part  of  the 
ancestor  from  whom  it  was  derived.  ^^    Ibid^  489.     In  Alexander''s  British 
Statutes,  95,  the  following  propositions  are  laid  down:  1.  That  estates  in 
tail  generally,  created  subsequent  to  the  commencement  of  the  Act  of  1786, 
id  est,  since  1st  January,  1788,  were  taken  out  of  the  operation  of  the  Statute 
De  Doiiis  by  the  Act  of  1786.    2nd.  That  all  estates  in  tail  general  created 
since  the  commencement  of  the  Act  of  1820,  c.  191,  (Rev.  Code,  Art.  47,  8. 
1,)  t.  e.  since  14th  February,  1821,  are  by  force  of  that  Act  converted  into 
estates  in  fee  simple.     And  therefore,  8rd.  That  at  present  estates  in  tail 
special  are  the  only  estates  tail  which  can  be  created  in  Maryland.    4th. 
That  all  estates  tail,  whether  general  or  special,  now  subsisting,  may  be 
barred  by  any  form  of  conveyance  which  would  be  legally  operative  to  pass 
an  estate  in  fee  simple.    See  notes  (a)  and  (&)  infra. 

(a)  Approved  in  Torrance  vs.  Torrance,  4  Md.  25;  Tongue  vs.  Nutwdl,  18 
Md.  425;  Jackson  ys.  Dashidl,  3  Md.  Ch.  258.  Cited  in  AUender  ye.  Sussan^ 
83  Md.  17,  where  it  was  held  that  a  limitation  over  of  leasehold  property, 
upon  the  death  of 'the  first  taker  without  issue,  means  a  dying  without  issue 
living  at  the  death  of  such  taker.  Under  Rev.  Code,  Art.  49,  s.  9,  a  devise 
to  one  with  a  limitation  over  after  a  failure  of  issue,  is  construed  to  mean 
a  want  or  failure  of  issue  in  the  life-time,  or  at  the  time  of  the  death,  of  such 
person,  and  not  an  indefinite  failure  of  issue,  unless  a  contrary  intention 
shall  appear.  See  Mason  vs.  Johnson^  47  Md.  856;  DaUam  vs.  DaUam,  7  H. 
&  J.  172. 

(6)  Approved  in  RaJborg  vs.  Hammond,  2  H.  &  G.  54;  Biscoe  vs.  Bwcoc,  6 
G.  &  J.  235;  Clagett  vs.  Worthington,  8  Gill,  98;  Edelen  vs.  Middleton,  9  Gill* 


112 


NEWTON  ET  AL.  vs.  GRIFFITH  et  al.— 1  H.  &  G.       79 

HieciTcnmeUDces  of  a  limitatioD  over,  beiog  to  a  survivor,  and  his  heini.  or 
oDlj  ot  a  life  estate  to  a  person  in.  es»e,  has  not  the  effect,  io  diepositiona 
of  real  estate,  in  either  case,  to  restrict  the  established  legal  meaning  of 
the  words,  "  leaving  do  lawful  heirs  of  their  bodies."  to  a  failure  at  the 
death  of  the  flrat  taker,  or  survivor,  [a] 

If  tbere  be  a  devise  to  one  generally  of  freshold  and  personal  estates 

I        'without  BUj  -words  of  limitation,  he  will  take  an  estate  for  life 

onlj.  in  the  freehold,  but  tlie  perttonal  propert7  absolutely,  (b) 

Bjtbe  Act  of  1782,  ch.  23,  the  ancient  mode  of  docking  estates  tail,  hj  com- 
mon recovery,  is  abolished;  and  any  person  seised  of  any  estate  tail, 
in  possession,  remainder  or  reversion,  may  convey  the  same  in  the  same 
matmer  and  forin  that  a  tenant  in  fee  may. 

fitfoie  the  passage  of  the  Act  of  1 TS8.  ch.  45.  estates  tail  were  not  liable  for 
debts  contracted  by  tenants  in  tail:  but  by  that  Act  estates  tail  general, 
created  since  its  passage,  were  virtually  abolished,  and  convened  into 
Mtates  in  fee  simple,  and  have  now  all  the  incidents  of  lands  held  in  fee^ 
they  are  descendible,  transferrable  and  devisable,  and  subject  to  be  sold 
tor  the  payment  of  debts,  as  estates  in  fee. 

EOates  tail  general,  divided  among  heira.  taken  by  election  or  sold  by  com- 
misaioners,  are  held  in  fee  simple. 

B7  tbe  Act  of  1 786,  ch.  45.  lauds  held  in  fee  simple  and  fee  tail  general,  cre- 
ated since  its  commencement,  descend  first  to  tbe  child  or  cbildren.  and 
their  descendants,  if  any,  equally;  and  if  no  children  or  descendante, 
to  collaterals  indefinitely. 

^s  Legislature  having  a  right  to  prohibit  the  creation  of  estates  tail,  must 
have  a  right  to  direct  in  what  manner,  land  so  held  by  subsetiuent  crea- 
tion, should  descend. 

IM:  VtHton  vs.  U»aton.  3  Md.  Ch.  38;  Bridd  vs.  State,  22  Md.  56;  Bamum 
n.  Barnunj,  26  Md.  17!;  Walii*  vs.  Woodland.  32  Md.  lOr.,  107:  Joaetti  vs. 
MtGregor.  4B  Md.  315;  Gable  vs.  Ellender.  53  Md.  815.  In  Josetti  vs.  Mc- 
Gregor, where  it  was  held  that  the  words  *'  then  and  in  that  case,"  used  in 
nuking  the  devise  over  dependent  upon  the  failure  of  issue  of  the  first  de- 
visee, were  not  to  be  construed  as  limiting  the  contingency  of  failure  of 
israe  to  the  time  of  the  death  of  the  first  devisee,  the  Court  said:  "  The  case 
of  Nacton  vs.  Oriffith,  has  stood  the  test  of  a  half  century,  and  has  become 
a  landmark  in  the  real  property  law  of  this  State.  How  many  valuable 
titles  may  have  been  acquired,  and  are  still  held,  upon  the  authority  of  that 
case,  it  would  be  difficult  to  conjecture,  though  we  may  supposd  tnem  to  be 
many.  After  this  great  length  of  time,  aud  the  repeated  reoognition  of  the 
■ntbority  of  that  case  by  the  Courts,  any  decision  by  this  Court,  in  the 
■lightest  manner  questioning  or  qualifying  the  decision  made  in  that  case, 
might,  and  probably  would,  lead  to  the  most  pernicious  consequences. 
Over-refinements  and  in  unsubstantial  distinctions  should  be  indulged  in  no 
class  of  cases;  but  above  all  others  should  such  refinements  and  distinctions 
be  excluded  in  cases  involving  the  principles  of  real  property  law.  Indeed, 
if  this  Court  were  now  to  give  to  tbe  words  'then  and  in  that  case.^  the 
force  and  effect  which  the  appellants  contend  should  be  allowed  them,  we 
should  virtually  overrule  Newton  vs.  Orijfllli ;— an  act.  the  respoDsibility  for 
which  we  are  not  willing  to  assume. "  See  iiofes.  ante ;  Rev.  Code,  Art.  4D, 
i.  B-,  Davidge  vs.  Chanes,  4  H.  &  McH.  245.  no(e. 
la)  Approved  in  Watkina  vs.  Sear».  3  Gill,  496. 
(6)  But  see  Rev.  Code,  Art.  49,  s.  8;  Hammond  vs.  Hammond,  8  O.  &  J. 
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A  dying  inteetate,  means  a  dying  without  making  a  valid  and  operative  dis- 
position by  will,  (a) 

Estates  tail  general,  created  before  the  Act  of  1786,  and  estates  tail  special, 
are  excepted  from  the  operation  of  that  Act. 

Appeal,  from  Dorchester  County  Court,  sitting  as  a  Court  of 
Equity. 

The  facts  in  this  cause  are  fully  set  forth  in  the  opinion  of  this 
Court,  delivered  by  the  Chief  Judge.  It  was  argued  at  June  Terra, 
1825,  before  Buchanan  C.  J.,  EAble,  Stephen,  and  Abgheb,  J  J. 
by  J.  Bayly  J  for  the  appellants,  and  Bullitt  and  Kerry  for  the  appel- 
lees. Cnrin  adv.  vult 

Buchanan,  C.  J.  at  this  term,  delivered  the  opinion  of  the  Court. 
The  controversy  in  this  case,  turns  upon  the  construction  of  the  will 
of  Joseph  Griffith,  the  elder,  dated  the  (ith  of  February,  1792,  and 
of  the  Act  of  1786,  ch.  45,  s.  1,  the  Act  to  Direct  DescentR. 

The  language  of  the  will,  (so  far  as  concerns  this  case,)  is,  ''I  give 
and  dcNise  unto  my  son  Joseph  Griffith,  my  present  dwelling  planta- 
tion whereon  I  now  live,  to  him,  my  said  son  Joseph,  his  heirs  and 
assigns  forever.    Item.    I  give  and  •  devise  unto  my  son 
*^*'   George  Griffith,  the  plantation  whereon  Levi  Oram  now  lives, 
lying  on  Tninsquakin  Kiver,  or  a  branch  thereof,  to  him,  my  said  son 
George,  his  heirs  and  assigns  forever;  and  my  will  is,  that  all  the 
liind  which  I  am  now  possessed  of,  either  by  deed,  bond  or  pateut, 
be  equally  divided  between  my  said  two  sons  Joseph  and  George, 
according  to  quantity  and  quality,  share  and  share  alike,  to  them, 
their  heirs  and  assigns  forever;  and  in  case  either  of  my  said  sons 
should  decease,  having  no  lawful  issue  or  heirs  of  his  body,  that  then 
the  sur\'iving  son  to  have  his  deceased  brother's  part  or  moiety  of 
the  laud  aforesaid,  to  him,  his  heirs  and  assigns  forever,  as  aforesaid; 
and  in  case  l)oth  my  said  sons  Joseph  and  George  should  decease, 
leaving  no  lawful  heirs  of  their  bodies,  that  then  and  in  such  case, 
I  give  a|id  devise  all  my  aforesaid  lands,  devised  as  aforesaid,  unto 
my  three  daughters,  Sophia,  Sarah,  and  Nancy  Griffith,  to  be  eqnsiliy 
divided  between  my  aforesaid  three  daughters."    George  Griffith, 
one  of  the  sons  and  devisees,  died  intestate  and  without  issue  in 
May,  1814,  after  the  death  of  the  testator,  who  died  seized  of  the 
devised  premises ;  and  Joseph  Griffith,  the  other  sou  and  devisee, 
died  also  intestate  and  without  issue,  in  Noveml)er,  1814,  without 
leaving  personal  property  sufficient  for  the  payment  of  his  debts. 
His  tliree  sisters,  S(>i)hia,  Sarah  and  Nancy,  who  survived  him,  and 
are  still  living,  are  his  only  heirs-at-law.     The  bill  in  this  case  was 
filed  against  them  as  such,  (and  their  husbands,)  and  seeks  to  mb- 
iect  to  sale,  for  the  payment  of  his  debts,  all  the  real  estate  of  which 


[a)  Cited  in  Maao7i  vs.  Johnson,  47  Md.  358. 
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lie  died  seized.  The  det'endants  in  their  answer,  admit  that  he  died 
seized  id  fee  of  certain  lands  derived  to  him  by  inheritance  from  his 
mother,  which  descended  to  them,  his  sisters,  as  his  heirs-at-law, 
Mbject  to  his  debts ;  bat  tbe.v  claim  to  hold,  under  the  will  of  Joseph 
Griffith,  the  elder,  all  the  land  devised  to  Joseph  Griffith,  the  jounger, 
lod  his  brother  George,  by  virtue  of  the  limitation  over  to  them, 
Sophia,  Sarah  and  Kancy,  on  the  contingency  of  both  their  brothers, 
Jttiepii  and  George,  dying  without  "leaving  lawful  heirs  of  their 
bodiet;"  and  deny  that  any  part  of  the  lands  so  devised,  descended 
(0  tbem  from  Joseph  GriBltli,  the  younger,  as  his  heirs-at-law,  and 
iiiBi§t  that  *  they  are  not  liable  for  his  debts;  and  t 
pro  forma  passed  accordingly. 

The  case  is  brought  before  this  Court  ou  an  appeal  from  that  de- 
<ne;  and  the  question  to  be  decided  is,  what  estates  iu  the  lauds 
devised,  passed  to  Joseph  Griffith,  the  .voauger,  and  George  Griffith, 
nepeetirely,  under  the  will  of  their  father,  whether  "estates  tail 
general,"  or  "estates  in  fee  simple,"  with  cross  liniitstious  over  by 
way  of  executory  devise,  as  the  law  stood  before  the  passage  of  the 
ixA  to  Direct  Besventsi 

When  this  case  was  argued,  it  was  understood  that  a  cause  was 
then  depending  in  this  Court  on  the  Western  Shore,  in  which  the 
nine  question  was  virtually  involved;  it  was  therelbre  thought  ex- 
peilient  to  hold  this  case  under  advisement  until  that  should  also  be 
heard.  That  cause  has  since  been  decided.  It  was  the  case  of  Dal- 
ian vs.  Dallam,  7  B.  (tt  J.  220,  and  depended  upon  the  construction 
of  a  devise  in  the  will  of  Frances  Middlemore  made  iu  August,  1755, 
wltteh  is  iu  these  words:  "I  give  and  devise  unto  the  aforesaid 
Sichard  Diillam  and  Josias  Dallam,  and  to  their  heirs  and  assigns 
forever,  as  tenants  in  common,  equally  to  be  divided  between  them, 
all  that  tract  of  land  called  Palmer's  Forest,  lying  ou  the  west  side 
of  Swan  Creek ;  hut  if  either  of  them  dies  before  the  age  of  twenty- 
one  years,  and  without  issue,  then  I  will  that  one  equal  half  part  of 
the  said  laud  be  held  and  enjoyed  by  Goldsmith  Garrettson,  (son  of 
George  and  Martha  Garrettson,)  his  heirs  and  assigns  ttorever,  to 
whom  £  give  and  devise  the  same  accordingly.  And  in  case  the  said 
Bicbard  Dallam  and  Josias  Dallam  should  both  die  before  the  age 
of  twenty-one  years  as  aforesaid,  and  without  issue,  then  I  give  and 
tbe  whole  of  Palmer's  Forest  to  the  aforesaid  Goldsmith  Garrettson, 
his  heirs  and  assigns  forever."  It  was  there  contended,  that  the 
irords  "without  issue"  meant  an  indefinite  failure  of  issue ;  that  is, 
a  failure  of  issue  whenever  it  might  occur,  which  was  a  contingency 
too  remote  to  sustain  a  limitation  over  by  way  of  executory  devise ; 
and  that,  therefore  tbe  devisees,  Xiichaitl  and  Josias  Dallam  res{)e<!- 
tively,  took  estates  tail.  But  it  wiis  held,  on  full  consideration  and 
au  examination  of  all  the  principal  authorities  relating  to  tbe  sub- 
ject, that  BichanI  and  Josias  Dallam  each  took  •  an  estate  in  -  -  . 
fee,  in  the  premises  respectively  devised  to  them,  defeasible  *** 
6  1  H.  &  G. 
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by  the  event  of  his  dying  before  he  attained  the  age  of  twenty-one 
years  and  without  issue ;  not  on  the  ground  that  the  words  ^^  with- 
out issue  "  alone  mean  a  faihire  of  issue  at  the  time  of  the  death  of 
the  devisee,  or  that  a  limitation  over  of  real  estate,  on  an  indefinite 
failure  of  issue,  is  good  by  way  of  executory  devise;  on  the  contrary 
the  Court  there  explicitly  lay  down,  a«  settled  and  established  rales 
not  now  to  be  questioned,  1st.  That  no  limitation  can  be  good  as  an 
executory  devise,  unless  it  be  on  a  contingency  that  must  happen,  if 
at  all,  within  a  life  or  lives  in  being,  and  twenty-one  years  and  a  frac- 
tion of  a  year  afterwards,  allowing  for  the  time  of  gestation ;  and 
that  if  it  be  on  an  event,  which  may  or  may  not  happen  within  the 
prescribed  limits,  it  is  void  from  the  beginning,  no  matter  how  the 
fact  turns  out  afterwards.    2ndly.  That  wherever  there  is  a  devise  of 
real  estate  to  one  and  his  heirs,  with  a  limitation  over,  if  he  shoold 
die  without  issue,  the  general  words  '^ without  issue"  mean  an  in- 
definite failure  of  issue:  that  is,  not  a  failure  of  issue  at  the  time  of 
the  death  of  the  devisee,  but  a  failure  whenever  they  shall  become 
extinct,  without  reference  to  any  particular  time  or  event,  if  there 
be  nothing  in  the  will  clearly  showing  a  different  intention  on  the 
part  of  the  testator,  and  restricting  the  failure  to  the  time  of  the 
devisee's  death,  or  to  some  other  time  or  event;  and  that  in  every 
such  case  the  contingency  is  too  remote  to  sup|K)rt  an  executory 
devise,  as  it  may  not  happen  within  the  time  prescribed ;  but  the 
first  devisee  takes  an  estate  tail,  and  the  limitation  over  operates  as 
a  contingent  remainder,  expectant  upon  the  precedent  particular 
estate  tail.    But  3dly.  That  whenever  there  are  expressions  in  the 
will  clearly'  restricting  the  "  dying  without  issue,"  to  a  failure  of 
issue,  at  the  time  of  the  death  of  the  first  taker,  or  to  some  other 
time  or  event  which  must  occur,  if  at  all,  within  the  time  allowed  for 
the  happening  of  a  contingency,  on  which  an  executory  devise  may 
be  limited,  there  the  first  devisee  takes  an  estate  in  fee  simple,  and 
the  limitation  over  is  void  s^  a  contingent  remainder,  but  good  by 
way  of  executory  devise.    And  on  the  peculiar  structure  of  the  de- 
vise in  the  will  of  Frances  Middlemore,  on  which  the  question  in 
that  case  arose,  the  dying  "without  issue"  was  held  to  be  clearly 
restricted  to  a  failure  *  of  issue  at  the  time  -of  the  death  of 
**^   the  first  devisees  respectively,  the  words  being,  "but  if  either 
of  them  dies  before  the  age  of  twenty-one  years,  and  without  issue, 
then,"  &c.  which  construction,  it  is  believed,  is  sustained  by  all  the 
decisions  on  like  expressions,  that  are  worthy  of  consideration,  and 
they  are  very  numerous.    Relying  then  confidently  upon  the  author- 
ity of  the  case  of  Dallam  vs.  Dallam^  which  was  decided  on  much 
deliberation,  for  the  correctness  of  the  principles  it  asserts,  and  tak- 
ing it  as  our  principal  guide,  without  again  wading  through  the 
whole  multitude  of  other  authorities  relating  to  the  subject,  bat  in- 
voking to  our  aid  such  only  a8  are  thought  to  appl^'  most  directly  to 
the  devise  in  question,  and  examining  such  as  are  most  relied  upon 
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b;  tbe  connael  for  the  appellees,  it  remains  only  to  be  seen,  whether 
the  expresBtoQs  used  are  such  as  import,  id  legal  uaderstanding,  ao 
"indeBuite  failure  of  issue,"  or  a  failure  of  issue  "  at  the  time  of  the 
deittb  of  tbe  first  devisees  res|>ectively."  It'  the  former,  we  bave 
wea,  that  according  to  the  settled  rales  of  construction,  it  is  a  con- 
tingency too  remote  to  snpport  itn  executory  devise,  and  that  the 
words  ''  without  issue,"  when  applied  to  dispositions  of  real  estate, 
avi  termini,  mean  an  indefinite  failure  of  issue,  if  there  be  nothing 
in  tbe  will  restricting  it  to  a  failure  at  the  time  of  the  death  of  the 
first  devisee,  or  to  some  other  time  or  event. 

lu  this  case  the  limitation  over  to  the  surviving  son,  is,  in  case 
either  of  them  should  die,  "  having  no  lawi'ul  issue  or  heirs  of  his 
body,"  and  this  word  "  having "  is  supposed  to  convey  a  different 
meauing  from  the  word  "without,"  and  to  distinguish  it  Irom  the 
case  of  a  limitation  over  on  a  dying  "  without  issue."  The  force  of 
that  distinction  is  not  clearly  perceived ;  to  have  no  issue,  is  to  be 
vitbout  issue,  and  to  die  "  having  no  issue,"  and  to  die  "  without 
issne,"  seem  to  be  convertible  terms,  lor  to  die  without  issue,  is  to 
He  without  baring  any  issue. 

But  without  poshing  this  discussion,  it  will  be  found,  by  reference 
to  tbe  authorities,  that  the  question  has  loug  since  been  judicially 
settled,  and  that  they  are  held  to  mean  the  same  thing.  In  Sonday^g 
Cue,  9  Coke,  127,  there  was  a  devise  by  a  father  to  his  son  Thomas 
of  a  bouse,  and  "if  he  biive  no  issue  male,"  then  to  his  son  Richard; 
and  the  question  was,  "what  estate  did  Thomas  takeT"  And  it 
vas resolved  that  he  •  took  au  estate  tail.  Because,  (in  the  -  -» 
language  of  the  Court)  be  (the  father)  saitb,  "if  he  hath  no  '  '' 
issQe  male,  his  son  Richard  to  have  it,  which  is  as  much  as  to  say,  if 
Thomas  dies  without  issue  male,  which  words  are  sufiQcient  to  create 
an  estate  tail  in  him.  In  I'orth  vs.  Chapman,  1  P.  Wms.  GC3,  the 
naater  of  the  rolls  cited,  aud  relied  much  upon  Lee'n  Case,  X  Leo. 
235,  where  a  father  devised  lands  to  his  sou,  "aud  if  he  should 
depart  this  Ufe  not  having  issue,"  then  over;  which  was  resolved  to 
bciin  iudetinit«  failure  of  issue.  And  in  Cooke  vs.  I>c  Vandis,  9 
V».  I'JT,  it  was  held,  that  even  in  a  bequest  to  one  and  the  heirs  of 
hi«  body  of  a  leasehold  estate,  with  a  Hmitatiou  over  "  if  he  has  no 
lach  beii^,''  the  words,  "  if  be  has  no  such  heirs  "  point  to  au  indefi- 
nite failure  of  issue,  and  the  limitation  over  is  void.  And  in  the 
Mioic  case  a  distinction  was  taken  between  those  words,  aud  tbe 
votdrt  "and  if  be  leaves  no  such  heirs,"  which  latter  words  "if  be 
lenves  iin  such  heirs,"  were  on  the  authority  of  I'orth  vs.  Chapman, 
held  to  mean  a  failure  at  the  time  of  his  death,  when  applied  to 
»  disposition  of  personal  property ;  and  in  Sir  Samuel  Romilly  vs. 
JamfH.  a  Taunton,  263,  "  having  no  issue  of  either  of  their  bodies," 
&(-.  was  held  to  mean  an  indefiaite  failure  of  issue. 

It  was  ingeuionsly  urged  in  argument,  that  the  limitation  over  to 
the  "surviving"  son,  shows  what  the  testator  intended   by   the 
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words  ^^  having  do  lawfal  issue,"  &c.  and  explains  and  restricts 
them  to  mean  a  dying  by  the  other,  without  issue  living  at  the 
time  of  hi8  death;  and  in  support  of  that  position  the  counsel  relied 
upon  Hiigkes  vs.  Sayer,  1  P.  Wma.  534 ;  Fosdick  vs.  Cornell^  1  Johns, 
Rep,  440 ;  Jackson  vs.  Blanshaw,  3  Johns.  Rep.  292 ;  Moffett  vs.  Strong^ 
10  Johns.  Rep.  12 ;  Jdckson  vs.  StoatSy  11  Johns,  Rep.  337,  and  Anderson 
vs.  Jackson^  16  Johns,  Rep,  382.  Hughes  vs.  Sa/yer^  is  a  case  of  a  bequest 
of  personal  property.  And  here  it  may  be  proper  to  remark,  that 
though  in  respect  to  dispositions  of  personal  property,  Courts  gene- 
rally incline  to  the  construing  a  limitation  after  a  dying  without  issne, 
to  mean  a  dying  without  issue  at  the  death  of  the  first  legatee,  in 
order  to  support,  if  they  can,  the  limitation  over,  and  for  that  pur- 
pose lay  hold  on  any  word  or  circumstance  in  the  will,  however 
slight,  that  may  seem  to  afibrd  a  ground  for  such  a  construction; 
yet  that  in  relation  *  to  real  estat/C  the  construction  is  gene- 
**o  pg^ny  otherwise;  and  in  order  to  tie  up  and  confine  the  gene- 
rality of  the  words  "dying  without  issue,"  to  a  dying  without  issue 
living  at  the  time  of  the  death  of  the  party,  there  must  be  some- 
thing in  the  will  clearly  showing  that  to  have  been  the  intention  of 
the  testator,  and  restricting  it  to  that  time.  And  so  far  have 
Courts  gbne  in  support  of  limitations  of  personal  property,  as  some- 
times to  draw  almost  imperceptible  shades  of  distinction.  In  Forth 
vs.  Chapman^  1  P.  Wms.  663,  where  the  same  words,  "  and  leave  no 
issue,'*  &c.  in  the  same  clause  of  a  will  making  a  disposition  of  real 
and  i)ersonal  estate,  wero  held  in  relation  to  the  real  estate,  to  mean 
an  indefinite  failure  of  issue,  and  as  to  the  personal  estate,  a  failure 
at  the  death  of  the  first  taker,  the  Lord  Chancellor  said,  ^Hhe  reason 
why  a  devise  of  a  freehold  to  one  for  life,  and  if  he  die  without 
issue,  then  to  another,  is  determined  to  be  an  estate  tail,  is  in  favor 
of  the  issue,  that  such  may  have  it,  and  the  intent  take  place;  but 
there  is  the  plainest  difference  betwixt  a  devise  of  a  freehold  and  a 
term  for  years ;  for  in  the  devise  of  the  latter  to  one,  and  if  he  die 
without  issue,  then  to  another,  the  words,  if  he  die  without  issue 
cannot  be  supposed  to  have  been  inserted  in  favor  of  such  issue, 
since  they  cannot  by  any  construction  have  it;"  and  the  same  ifi 
said  in  Target  vs.  Gatintj  1  P.  Wms.  432. 

Upon  the  ground  of  the  distinctions,  which  Courts  have  felt 
themselves  authorized  to  take,  between  cases  of  real  and  personal 
estate,  the  case  of  Hughes  vs.  Sayer  was  determined,  and  is  not, 
therefore,  deemed  applicable  to  this  case.  There  the  limitation 
over  was  of  personal  property  to  the  survivor  of  two  legatees,  on 
the  contingency  of  either  of  them  dying  without  "children,"  and 
it  was  determined,  that  if  the  word  ^'children"  should  in  that  case 
be  understood  as  synonymous  with  "issue,"  the  limitation  over 
would  be  void.  But  that  it  could  not  be  taken  in  that  sense,  (which 
would  mean  whenever  there  should  be  a  failure  of  issue ;)  because 
the  immediate  limitation  over,  was  to  the  survivor,  and  it  was  not 
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probable,  tbat  if  either  ot  the  legatees  should  die  leaving  issue,  the 
samvor  would  live  to  see  a  failure  of  issue,  and,  therefore,  the 
vord  "children,"  was  construed  not  to  meau  "issue,"but  "children 
living"  at  •  the  time  of  the  death  of  the  parent.  In  Ilope  -  _„ 
re.  Taytffr,  1  Burr.  208,  where  thare  was  a  disposition  of  the  '  *" 
»hole  of  the  testator's  real  and  i>eraoiial  estate  to  several,  with  a 
liiaitatioD  over  to  the  survivors,  if  either  should  die  without  issue 
lawfully  begotten,  it  was  adjudged  to  be  an  estate  tail  in  the  real 
property,  and  that  the  limitation  over  of  the  personal  estate  was 
void  being  after  "a  dying  without  issue."  Here  we  hitve  a  clear 
evidence  of  the  lengths  to  which  Courts  will  go,  and  of  the  wire 
drown  distinctions  that  are  takeu  iu  support  of  limitations  of  per- 
$on»l  property.  In  both  these  cases,  a  limitation  over  of  personal 
property  after  a  failure  of  "issue"  generally,  was  held  to  be  bad; 
bat  in  Hughes  vs.  Sayer,  because  the  word  "childreu"  was  used 
instead  of  "issue,"  it  was  construed  to  mean  a  dying  without  chil- 
dren at  the  time  of  the  party's  death.  But  has  tbat  case  any 
resemblance  to  thisT  Ma'it  clearly  it  has  not.  There  the  limitation 
was  of  personal  property,  and,  being  also  entirely  persoual  to  the 
sarvivor,  (the  legatee  over,)  uuless  it  vested  in  the  compass  of  the 
life  of  such  survivor,  it  never  could  by  any  possibility  take  effect  at 
all,  there  being  no  persou  beyond  him,  in  whom  it  could  vest.  But 
18  that  this  caseT  Here  the  devise  is  ot  real  estate,  and  the  limita- 
tion over,  to  the  survivor  and  his  heirs.  It  is  not  necessary,  there- 
fore, to  give  effect  to  the  limitation  over,  that  the  survivor  should 
be  alive  at  the  happening  of  the  event  on  which  it  is  made  to 
depend — the  failure  of  issue.  The  whole  property  by  the  devise, 
is  to  go  over,  on  the  happening  of  that  event,  to  the  survivor  iu  his 
own  person,  if  living,  and  if  dead,  to  his  heirs  who  would  be  capable 
of  taking  at  whatever  period  of  time  the  failure  of  issue  might 
happen.  Fosdick  vs.  Cornell,  was  a  case  of  real  estate,  where  the 
dense  was  by  a  father,  of  different  portions  of  his  estate,  to  different 
children,  in  tee,  with  a  limitation  of  the  lands  over  to  the  survivors, 
to  be  equally  divided  between  them,  "  if  auy  of  them  should  happen 
to  die,  without  heirs  male  of  their  own  bodies."  Thompson,  J.  in 
delivering  the  opiuiou  of  the  Oourt,  cited  Keily  vs.  Fowler,  Feame's 
Ex.  Dev.  236;  PelU  vs.  Brown,  Cro.  Jac.  590;  Porter  vs.  Bradly,  3  T. 
B.  145;  Hughes  vs.  Sayer,  1  P.  Wms.  534,  and  Roe  vs.  Jeffery,  7  1. 
S.  58ft.  Keilp  vs.  Fowler  was  referred  to  for  the  benefit  of  the 
observation  of  Lord  Chief  Justice  "  Wilmot,  "that  he  would  ^„^ 
lay  hold  of  the  most  trifling  circumstance  to  give  effect  to  ■''*" 
the  apparent  inteution  of  the  testator."  But  let  it  be  observed 
that  the  question  in  tbat  case  arose  ou  a  bequest  of  personal  prop- 
erty, in  relation  to  which  we  have  seen  on  what  slight  grounds 
Courts  have  construed  a  dying,  &c.  without  issue,  to  mean,  without 
issue  living  at  the  death  of  the  first  taker.  But  not  so  iu  relation 
to  real  estate,  where  the  introduction  of  the  word  "  issue,"  &e.  is 
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supposed  to  be  intended  by  the  testator  for  the  benefit  of  sack 
issue,  who,  if  there  should  chance  to  be  any,  might  take  after  the 
father's  death.  But  in  relation  to  personal  property,  the  same  in- 
tention is  not  ascribed  to  the  testator,  for  the  reason  assigned  in 
Forth  YB,  Chapman^  and  Target  vs.  Oaunt,  that  in  such  case,  the 
father  takes  the  whole,  which  on  his  death,  will  not  go  to  his  issue, 
but  to  his  executors.  Pells  vs.  Brown^  was  decided  on  the  force  of 
the  peculiar  expressions  use  in  the  devise,  ^'if  he  died  without  issue 
living  William  his  brother,"  then  to  William,  &c.  which  do  not  be- 
long to  the  limitation  now  under  consideration.  Hughes  vs.  Sayer^ 
seems  to  have  been  much  relied  upon.  Judge  Thompson  says,  in 
his  argument,  "  if  the  reason  assigned  for  the  decision  in  that  ca^ 
be  solid,  it  applies  with  full  force  to  the  one  before  the  Court;  the 
only  difference  between  the  two  cases  is,  that  the  one  relates  to  per- 
sonal, and  the  other  to  real  estate."  And  that,  with  very  great 
deference,  is  conceived  to  be  a  material  difference,  seeing  the  settled 
distinctions  which  have  been  taken  between  dispositions  of  those 
different  descriptions  of  property. 

There  is  however  another  difference  between  the  two  cases,  I  mean 
a  difference  between  the  particular  expressions  used.  In  Fosdick  vs. 
Carnelly  the  words  are,  "  without  heirs  male ; "  in  Hughes  vs.  Sayery 
"without  children;"  and  it  is  worthy  of  remark,  that  in  that  very 
case  of  Hughes  vs.  Sayer,  a  distinction  was  taken  between  the  words, 
"children"  and  "issue,"  in  order  to  sustain  the  limitation  over,  on 
the  ground,  that  if  the  word  "  children "  was  to  be  understood  in 
that  case,  in  the  same  sense  as  "issue,"  which  meant,  whenever 
there  should  be  a  failure  of  issue,  the  bequest  over  would  be  void, 
the  contingency  being  too  remote;  and  there  too,  the  limitation  over 
was  to  the  surviving  legatee.  So  that  proceeding  upon  that  distinc- 
tion,  •  Hughes  vs.  Sayer^  would  rather  seem  to  be  an  authority 
against  the  construction  given  to  the  devise  in  Fosdick  vs. 
Cornell, 

It  has  also  been  seen,  that  in  Hope  vs.  Taylor^  a  limitation  over  of 
personal  property  to  the  "survivor"  on  a  dying  ''without  issue,"  was 
held  to  be  void,  as  on  too  remote  a  contingency.  In  Porter  vs. 
Bradley  J  the  words  are  "leaving  no  issue  behind  him; "  and  if  it  be 
admitted  that  that  case  was  properly  decided  on  the  peculiar  ex- 
pressions used,  yet  it  is  very  different  case  from  this,  the  words  here 
being,  "  having  no  lawful  issue,"  &c.  It  is  true,  that  Lord  Kenyon, 
in  his  observations,  went  farther  than  the  case  required,  and  said, 
that  if  only  the  words  "  leaving  no  issue  "  had  been  used,  and  the 
words  "  behind  him  "  omitted,  they  would  be  restrained  to  leavingr 
issue  at  the  time  of  the  death.  And  denied  the  distinction  taken  in 
Forth  vs.  Chap^nan,  between  the  effect  of  the  same  words  "and leave 
no  issue,"  as  applied  to  real  and  personal  property,  in  which  he  cer- 
tainly is  not  sustained.  Indeed  afterwards  in  Daintry  vs.  Baininfy 
6  T.  R,  307,  where  the  disposition  was  of  all  his  real  and  persona 
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uCaCe,  by  a  Tather  to  his  sou,  with  a  limitation  over  to  his  brother, 
I  "if  bis  Bon  should  happen  to  die  without  leaving  issae  of  his  body," 
tbeEame  Jadge  determined,  that  the  sou  took  an  estate  tail  in  the 
real  estate ;  but  that  tbe  limitatioii  over  ol'  the  personal  property 
raj  good,  the  contingency  not  being  too  remote;  nnd  said  it  was 
precisely  like  the  case  of  Forth  vs.  Chapman.  Which  case  of  Forth 
vs.  Chapman  has  never  been  shaken.  In  Bae  vs.  Jeffery,  the  devise 
was  to  T.  F.  of  real  estate,  and  his  heirs,  "  but  in  case  he  should  de- 
part this  life  and  leave  no  issue,"  then  the  house,  &c.  to  go  to  E.,  M. 
audS.  or  the  survivor  or  survivoi-s  of  them,  to  be  equally  divided 
betveen  them,  share  and  share  alike.  And  the  limitation  over  was 
held  to  be  good  by  way  of  executory  devise.  "The  piiuciiml  reason" 
(says  Judge  Thompson,)  "  assigned  for  this  conclusion  was,  that  the 
ilevise  over  was  to  persons  then  in  existence."  It  would  seem,  how- 
ever, as  if  the  point  of  that  ease,  bad  not  beeu  attended  to,  tor  sim- 
ply tbe  devise  being  to  persons  in  existeuce,  was  not  the  principal 
reason  of  the  decision ;  but  the  limitation  over  being  for  life,  to  per- 
sons in  eMc,  wa«  the  circumstance  most  relied  uimn. 

*lf0  8uch  circumstance  exists  here;  on  tbe  coutrary,  the  .«<> 
limitation  over  to  the  surviving  sou,  is  in  fee.  Looking  to  *■*■* 
tbe  grounds  then,  on  which  Fosdick  vs.  Cornelt  was  decided,  (and  in 
i»derion  vs.  Jackson,  we  are  told  by  Chancellor  Keut,  who  was  tbe 
presiding  Judge  at  the  time,  that  Fortsr  vs.  Bradlty  and  Eoe  vs. 
Jtffery  were  the  guides  to  that  decision,)  we  cannot,  yield  to  the 
antbority  of  that  case,  in  giving  a  construction  to  the  limitation  over 
in  this  will,  to  tbe  surviving  devisee.  Jackson  vs.  Blanshaw,  Jackson 
V8.  Stoats,  and  Anderson  vs.  Jackson,  are  made  to  rest  on  the  author- 
ity of  Fosdiek  vs.  Cornell;  and  in  Moffelt  vs.  Strong,  the  question  re- 
lates to  personal  property.  But  the  authorities  are  more  than  abun- 
daot  to  show  that  the  circumstance  of  a  limitation  over  being  to  a 
^arriving  devisee,  hits  not  the  controlling  force  contended  for.  In 
Siadock  vs.  Coicley,  Cro.  Jac.  G!)j,  the  devise  was  to  A.  and  his  heirs, 
of  land  in  B.  and  to  C  and  bis  heirs,  of  land  in  D.  and  that  the  sur- 
rivor  should  be  heir  to  the  other,  if  either  died  without  issue.  The 
question  raised  wns,  whether  they  took  immediate  estates  tail,  or 
contingeot  estatejs !  And  it  was  held,  that  they  respectively  took 
immediate  estates  tail,  with  cross-remainders  in  lee.  And  the  Court 
took  a  distinction  between  such  a  devise,  aud  a  devise  to  one,  and  if 
he  die  without  issue  "  in  the  life  of  another,''  or  "  before  such  an  age." 
No  two  ciises  can  be  found  bearing  a  closer  resemblance  to  each 
otber  than  that,  and  this.  In  Hope  vs.  Taylor,  before  adverted  to, 
the  limitation  is  in  these  words,  "  if  either  of  the  persona  before 
Darned,  die  without  issue  lawfully  begotten,  then,  &c.  shall  be  divided 
eqoally  betweeu  them  that  are  led  alive ; "  and  Soe  vs.  Scott  i6  Smart, 
27  Geo.  ill,  to  be  found  in  a  note  in  Fcarne's  Ex.  Dev.  473,  is  of  the 
same  character  aud  exactly  in  point.  It  cannot  be  necessary  to  prose- 
cute this  part  of  the  inquiry  any  farther. 
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The  limitation  over  to  the  daughters,  is  on  the  contingency  of  both 
the  sons  dying,  "  leaving  no  lawful  heirs  of  their  bodies ; "  and  it 
has  been  supposed,  on  the  authority  of  Porter  vs.  Bradley,  that  the 
word  "leaving,"  restricts  it  to  issue  living  "at  the  death  of  the 
party,"  consequently  that  the  contingency  is  not  too  remote,  and 
that  the  limitation  over  to  the  daughters  is  good  by  way  of  executory 
1  no   <i^vise.    But  that  word  "  leaving,"  *  as  well  as  "  having,"  and 
LZa   it  without,"  has  acquired  a  technical  judicial  sense,  and  like 
them,  when  applied  to  real  estate,  means  an  indefinite  failure  of 
issue.    It  was  so  held  in  Forth  vs.  Chapman;  but  otherwise  in  rela- 
tion to  personal  property,  though  both  embraced  in  the  same  devise. 
In  Denn  vs.  Slienton^  Cowp.  410,  where  the  limitation  over  was  of 
real  estate,  after  a  dying  without  "  leaving"  issue,  &c.  it  w^s  held  to 
pass  an  estate  tail  to  the  first  taker;  and  the  distinction,  when  ap- 
plied to  personal  property,  was  expressly  stated  by  Lord  Mansfield. 
In  Forter  vs.  Bradley,  it  is  true,  Lord  Kenyon  denied  that  such  a  dis- 
tinction existed,  though  that  case  was  decided  on  it<8  peculiar  ex- 
pressions.     But    afterwards    in  Daintry  vs.  JDaintry,  he    himself 
adopted,  and  acted  upon,  the  same  distinction.    And  in  Tenny  vs. 
Agar  J  12  Fast,  253,  where,  after  a  devise  in  fee  to  a  son  and  daughter, 
there  was  a  limitation  over  in  fee,  in  case  the  first  devisees  "should 
happen  to  die  without  leaving  any  child  or  issue,"  it  was  held,  that 
the  first  devisees  took  an  estate  in  tail,  Lord  Ellenborough  took  occa- 
sion to  speak  rather  uncourt^ously  of  Porter  vs.  Bradley, 

It  was  further  urged  by  the  defendants'  counsel,  that  the  limita- 
tion over  to  the  daughters,  being  only  of  a  life  estate,  the  words 
"  leaving  no  lawful  heirs  of  their  bodies,"  must  be  construed  to  mean, 
issue  living  at  the  death  of  the  surviving  son.  And  that  is  a  point 
not  without  difficulty;  the  question  being,  whether  the  circumstance 
of  a  limitation  over,  being  only  of  a  life  estate,  to  a  person  in  esse^ 
shall  have  the  efl'ect  to  narrow  and  restrict  the  e.stablished  legal 
meaning  of  the  words,  "  an  indefinite  failure  of  issue,"  to  a  failure  at 
the  death  of  the  first  taker  ?  If  it  arose  on  a  bequest  of  personal 
property,  there  would,  perhaps,  at  this  day,  be  little  room  for  doubt; 
the  word  "  leaving,"  alone,  being  held  sufficient  to  restrict  the  limita- 
tion to  a  definite  failure  of  issue,  on  the  settled  judicial  distinction 
between  cases  of  real  and  personal  estate.  And  perhaps  in  such  a 
case,  that  word  "  leaving,"  would  derive  additional  force  from  the 
circumstance  of  the  limitation  over  being  only  for  life.  But  Roe  vs. 
Jefferyj  which  was  a  case  of  real  estate,  has  been  cited  and  much 
relied  on  in  support  of  the  restricted  construction  contended  for  of 
this  devise ;  and  the  decision  in  that  case  produces  the  only  difficulty 
that  is  felt  in  this.  There,  ♦  however,  the  word  "leave  "  was 
^"^^  chiefly  relied  upon  in  argument,  as  having  the  effect  to  show 
that  the  testator  meant  a  failure  of  issue  at  the  death  of  the  first 
taker,  on  the  authority  of  Porter  vs.  Bradley;  in  which  the  distinc- 
tion taken  in  Forth  vs.  Chapman,  (where  the  words  are  the  same  as 
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in  Roe  vs.  Jefftry,)  between  a  devise  of  a  freehold,  aaA  of  a  clinttel 
interest,  is  rejected  by  Lord  Kenjon,  who  a«id  "  it  woqM  be  very 
stnoge  if  thene  wor<I»  had  a  different  meaning  when  applied  to  real 
and  to  personal  property,"  aad  that  "t  be  distinction  was  notfniiuded 
inlaw."    And  yet  it  Las  been  seen,  that  afterwards  in  Daintry  vs. 
DaiHtry,  the  ptanie  Judge  expreswly  recognized  and  adopted  that  very 
distinction.    Notwithstanding  which,  he  said  in  Roe  vs.  Jefery,  that 
"he  wan  not  prepared  to  nn^ay  what  he  had  said  in  Porter  vs.  Brad- 
If).'^  And  although  he  adverted  to  the  ciretiQi stance,  that  the  limita- 
tion over  wa8  to  i>erHon»  then  in  existence,  and  that  life  estates  only 
irere  given  to  them,  as  tending  to  show  that  the  testator  intended  a 
fnilare  of  issue  at  the  death  of  the  first  taker;  yet  it  is  rlear  that  he 
did  not  rely  upon  that  alone,  but  only  called  it,  as  a  mere  circum- 
stance, in  aid  of  the  words  *^  and  leave  no  issue,"  which  alone,  in 
Porter  vs.  BradUy,  he  had  construed  lo  mean,  issue  hving  at  the 
death  of  the  first  devisee  ;  but  which  we  have  seen  is  contrary  to 
all  the  authorities;  that  expression  in  relation  to  real  estate,  having 
theBameestablished,  technical  import,  as  the  words  "without  issue;" 
that  is,  a  failure  of  issue  whenever  that  may  happen,  without  refer- 
ence to  any  particular  time  or  event.     Roe  vs.  Jeffery,  thereibre,  can 
only  stand  on  the  ground,  that  the  circumstance  of  a  limitation  over, 
being  of  a  life  estate  to  one  in  esse,  is  of  itself  suHicient  to  restrict 
the  meaning  to  a  definite  failure  of  issue,  on  the  supposition  that  the 
testator  must,  in  such  a  case,  have  so  intended;  because,  the  limita- 
tion must  take  effect,  in  the  course  of  a  life  in   t>eing,  if  at  all,  a 
ground  on  which  alone  Jjord  Kenyon  did  not  himself  choo.se  to  rest 
it.    And  in  Denn  vs.  Shenton,  Coicp.  410,  where  the  devise  was  to 
one,  and  the  heirs  of  his  body,  and  their  heirs  forever,  and  in  ca^e 
he  should  die  "  without  leaving  i.ssue  of  his  body,"  then  to  W.  G.  in 
fee,  chargeable  with  the  tpayuient  of  one  hundred  ^wunds  to  A.  the 
testator's  niece,  within  one  year  after  W.  G.  or  his  heirs,  should 
*  be  possessed  of  the  premises,  it  was  held,  that  the  first  de-    -~- 
visee  took   an   estate  tail.    And  Lord   Mansfield  asked  Mr.    *•" 
Cowper,  "  if  he  knew  of  any  case  where,  upon  a  dying  without  issue, 
thnee  words  had  been  confined  to  a  dying  without  issue  living  at  the 
time  of  the  death,"  and  said  the  distinction  was  between  a  devise  of 
lands  anil  personal  estate ;  that  in  the  latter  case,  the  words  were 
taken  in  their  vulgar  sense,  that  is,  "dying  without  issue  living  at 
the  time  of  his  death ; "  and  in  the  former,  in  a  legal  sense,  that  is, 
"when  there  is  a  failure  of  issue."    And  yet  in  that  cji.se  the  testa- 
tor wouki  seem  to  have  contemplated  the  limitation  over  taking 
effect,   within  the  compass  of  a  life  in  being,  the  payment  of  the 
legacy  being  directed   to  be  made   to  his   niece  then   in  existence, 
within  one  year  alter  the  devisee  over  should  be  iH>ssessed  of  the 
premises;  which  could  not  be,  unless  the  contingency,  on  which  the 
limitation  was  made  to  depend,  happened  in  the  life-time  of  the  niece. 
Aiid  that  case  looks  quite  as  much  to  a  definite  failure  of  issue,  as 
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*  Boe  vs  Jeffery;  but  the  Court  held  themselves  bound  by  the  techui* 
cal  legal  sense  of  the  words,  and  not  at  liberty  to  adopt  their  vulgar 
sense.  In  Fearneh  Ex.  Dev.  by  Butler,  488,  and  2  ThofMuP  Co.  lAtL 
648,  649,  {note  c,)  it  is  said,  that  an  executory  devise  for  life  to  one 
in  esse,  to  take  place  after  a  dying  without  issue  of  another,  *^  may 
be  good ; "  and  they  both  refer  to  Lyde  vs.  Lyde,  1  T.  B.  598,  and 
Trafford  vs.  Boehm,  3  Atk,  449,  which  are  both  cases  of  personal 
estate. 

The  distinction,  as  has  often  been  observed,  is  between  real  and 
personal  estate ;  and  narrow  as  that  distinction  may  seem  to  be,  it 
is  sanctioned  by  the  different  rules  of  law,  applicable  to  these  respec- 
tive species  of  property.  If  there  be  a  devise  to  one  generally,  of 
freehold  and  personal  estates,  without  any  words  of  limitation,  it  is 
very  clear  that  he  will  take  an  estate  for  life  only  in  the  freehold,  bat 
the  personal  property  absolutely;  though  it  is  most  probable  that 
in  such  a  case  the  testator  means  to  give  the  same  absolute  inte- 
rest in  both. 

The  rule  is,  not  that  the  'Mimitation"  over  must  take  effect  within 
a  life  in  being,  or  not  at  all,  but  that  the  ^^contingency"  on  which 
it  is  made  to  depend,  must  happen,  (if  at  all,)  within  the  compass  of 
a  life  or  lives  in  being,  and  21  years  and  a  few  months  afterwards ; 
19  A   *^^  *^®  distinction  is  a  very  clear  one.    As  •  if  there  be  a 
*'*"  limitation  over,  "for  life,  to  one  in  esse,  on  the  failure  of  issue 
of  the  fii'st  devisee,  whenever  that  may  happen."    There  the  event 
on  which  the  limitation  is  made  to  depend,  may  happen  within  a 
life  in  being;  or  it  may  not  happen  within  that  period,  but  many 
generations  after;  and  yet  the  limitation  being  for  life  to  one  in 
esse,  must  take  effect,  if  at  all,  within  a  life  in  being-    But  if  the 
limitation  over,  be  on  a  "dying  without  issue  living  at  the  death  of 
the  first  taker,"  the  event  in  which  the  .limitation  depends,  (the 
dying  without  issue,)  must  happen,  if  at  all,  within  the  prescribed 
limits.    The  former  is  what  is  meant  by  an  "  indefinite,"  and  the 
latter  by  "a  definite"  failure  of  issue.     And  the  several  general 
expressions,  "  having  no  issue,"  "leaving  no  issue,"  and  "withont 
issue,"  when  used  in  relation  to  real  estate,  meaning,  according  to 
the  settled  legal  construction,  an  indefinite  failure  of  issue,  they 
must,  whenever  they  are  found  in  a  will,  be  taken  in  their  technical 
legal  sense,  unless  there  be  something  clearly  demonstrating  a  differ- 
ent intention  on  the  part  of  the  testator,  and  restricting  them  to  a 
failure  of  issue  at  the  death  of  the  first  taker.    And  the  circumstance 
in  this  case,  of  the  devise  over  to  the  three  daughters,  being  general, 
without  words  of  limitation,  and  consequently  giving  only  an  estate 
for  life  in  the  premises,  is  not  deemed  sufficient  to  narrow  down  the 
legal  import  of  the  words  "  leaving  no  lawful  heirs  of  their  bodies,^ 
and  to  restrict  them  to  mean  a  failure  of  issue  at  the  death  of  the 
surviving  brother;  for  non  constat,  that  the  testator  so  intended. 
Under  that  restricted  construction,  if  Joseph,  the  surviving  brother, 
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bad  died  leaving  iasae,  aud  that  issue  had  become  extinct  io  ooe  hour 
after  his  death,  the  daughters  coald  never  have  taken  the  contin- 
^ncyOD  which  the  limitation  to  them  was  made  to  depend,  that  is, 
-&»  death  or  the  brother  without  iRHue  living  at  the  time  oi'  his 
dtntb,"  not  having  happened.  Aud  the  testator  could  have  had  no  con- 
(cinhle  motives  for  fixing  the  precise  time  ol'  his  son's  death,  as  the 
^iocb,atwhich  the  limitation  to  his  daughters  shoald  take  effect.  On 
ttKCOQtrary  it  would  seem  to  have  Iteen  the  more  probable  int«ntion, 
tbat  the  sons,  and  their  posterity,  if  they  should  have  any,  should 
mjoj  the  property;  but  if  tbey  should  have  none,  or  having  them, 
tbf.T  Bbould  become  extinct,  then  that  it  *  should  go  to  bis  ^  ^ 
dangbters,  {who  were  the  next  objects  of  his  affection  and  '■*' 
benevolence,)  if  they  sbonld  chance  to  be  aitve;  and  that  it  was  the 
"  fail  are  of  issue,"  and  not  "the  mere  time  of  bis  sons'  death," 
to  which  the  testator  looked  in  making  the  provision  for  his  daugh- 
ters. That  failure  "might"  happen  during  their  hves;  and  in  the 
hapage  of  the  Master  of  the  Rolls,  iri  Barlowi  vs.  Sotter,  17  Vesey, 
479,  that  chance  is  what  was  given  them.  Suppose  this  question 
bad  been  pat  to  the  testator,  "  if  your  sons  should  die  leaving  issue, 
■nd  that  issue  should  die  in  one  month  afterwards,  how,  in  that 
'Teat,  do  you  intend  your  estate  shall  go  under  yonr  will  V  Would 
nnt  the  probable  answer  have  been,  why  to  my  daughters  surely. 
And  yet  that  intention  would  have  been  defeated  by  the  constnic- 
tion  contended  for,  and  the  daughters  never  could  have  taken,  if 
Joseph  had  died  leaving  issue,  although  that  issue  had  died  in  one 
boor  after  his  death.  Whereas,  according  to  the  legal  construction. 
tbat  intenti^>n  would  be  gratified,  by  the  daughters  outliving  such 
mw. 

Yielding  then  to  the  weight  of  authority,  aud  construing  this  will 
Kcording  to  the  settled  rules  of  construction,  Joseph  aud  George 
Brifflth,  as  the  law  stood  before  the  pst-ssage  of  the  Act  to  Direct 
Descents,  took  estates  tail  general,  in  the  lauds  respectively  devised 
nthem,  with  crossreniainders  in  tail  general,  remainder  to  Sophia, 
Jarah  aud  Nancy  Griffith  for  hfe. 

The  next  question  is,  whether  any,  and  what  part  of  the  lands  so 
levised  is  liable  for  the  debts  of  Joseph  Griftith,  the  younger?  which 
fependson  the  construcfiouof  the  Act  to  Direct  Descents,  {1786,  ch. 
S.)  It  is  a  matter  of  some  surprise,  that  such  a  question  sbonld  at 
his  late  day  be  oi>en  to  discussion,  and  it  is  time  that  that  Act  had 
weived  a  judicial  construction. 

Before  the  passage  of  tbat  Act,  it  is  very  certain  that  estates  tail 
ere  not  liable  for  debts  contracted  by  tenants  in  tail ;  but  whether 
ny  change  in  that  res[)ect  was  effected  by  the  o[>eration  of  the  Act, 
(the  question.  The  Act  provides,  that  if  after  its  commeneement, 
any  person  seized  of  an  estate  in  any  lands,  tenements  or  heredita- 
lentH,  in  fee  simple,  or  fee  simple  conditional,  or  of  an  estate  iu  fee 
111  to  the  heirs  of  the  body  generally,  (created  and  acquired  after 
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the  commencement  of  the  Act)  shall  die  intestate  thereof,  such 
^oQ   lands,  tenements  or  *  hereditaments,  shall  descend  to  the 
•■•'*^  kindred  male  nnd  female  of  such  person,"  in  the   manner 
therein  directed.    First.  To  the  child  or  children,  and  their  descend- 
ants, if  any,  equally,  and  if  no  child  or  descendants,  then  to  the  kin- 
dred ad  infinitum,  on  the  part  of  the  father,  in  equal  degree  equally, 
and  if  none  such,  then  to  the  kindred  on  the  part  of  the  mother  in 
equal  degree  equally,  without  end;  and  on  failure  of  kindred  on  the 
part  both  of  father  and  mother,  then  it  is  directed  to  go  to  the  husband 
or  wife,  as  the  case  may  be,  and  to  his  or  her  kindred,  in  tlie  same 
manner.    Thus  the  course  of  descents  of  estates  tail  general,  acquired 
after  the  commencement  of  the  Act,  is  entirely  broken,  the  interest 
of  the  reversioner  or  remainder-man  destroyed,  and  the  land  made 
to  pass  by  descrent  from  the  tenant  in  tail,  precisely  and  in  the  very 
same  course  as  if  he  wa^^  a  tenant  in  lee  simple.    By  the  Act  of  1782, 
ch.  23,  the  ancient  mode  of  docking  estates  tail  by  common  recoveries, 
is  alwlished,  and  power  is  given  to  any  person  or  persona,  seized  of 
any  estate  tail,  in  possession,  reversion  or  remainder,  to  grant,  bar- 
gain, sell,  and  convey  the  same,  in  the  same  manner,  aud  by  the 
same  form  of  conveyance,  that  a  tenant  in  fee  simple  may.    LandB 
then  which  are  held  in  fee  tail  general,  created  and  acquired  since  the 
commencement  of  the  Act  to  Direct  Descents,  may  not  only  descend, 
but  also  be  sold  and  conveyed  in  the  same  manner  as  if  they  were 
held  in  fee  simple.    The  idea  has  indeed  been  entertained,  and  in  a 
quarter  entitled  to  the  greatest  deference,  {Smith  vs.  Smithy  2  H.  d:  J. 
314,)  that  the  course  of  descents  of  estates  tail  general,  is  altered  by 
the  Act  to  Direct  Descents,  only  in  this,  that  they  are  made  to 
descend  to  all  the  children  of  the  tenants  in  tail,  and  their  respec- 
tive issue,  instead  of  going,  in  the  first  instance,  as  before,  to  the 
eldest  son,  on  the  supposition  that  it  could  not  have  been  the  inten- 
tion of  the  Legislature  to  change  the  nature  of  such  estates  in  viola- 
tion of  the  intention  of  those  by  whom  they  might  be  created,  and 
the  rights  of  the  remainder-man ;  and  that  the  provisions  of  the 
Act  relative  to  the  collateral  relations,  are  applicable  only  to  estates 
in  fee  simple,  and  not  to  estates  tail  general.    But  it  will  not  surely 
be  contended,  that  it  was  not  a  legitimate  subject  of  legislation,  and 
that  the  Legislature  had  no  right  to  prohibit  thereaiter  the  creation 
of  estates  tail  •  altogether.    And  if  that  right  be  conceded, 
^  ^^   and  conceded  it  must  be,  it  follows,  that  they  had  a  right  to 
direct,  in  w^hat  manner  lands,  so  held  by  subsequent  creation,  should 
descend.    They  have  provided  a  course  of  descent,  for  lands  held  in 
fee  tail  general,  created  since  the  commencement  of  the  Act;  and 
the  inquiry  is.   How  have    they  directed   that  such    lands  shall 
descend  T    With  respect  to  the  intention  of  the  Legislature,  we  can 
only  judge  of  their  intention,  by  what  they  have  done.    The  provi- 
sion of  the  Act  is,  that  if  any  person  seized  of  an  estate  in  any 
lands,  &c.  in  fee  simple,  or  fee  tail  to  the  heirs  of  the  body  gene- 
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isUj-,  (created  and  acqnired  after  th«  commeacemeiit  of  the  Act,) 
shall  die  intestate  thereof,  sacb  lands,  &c.  shall  descend,  &c. 
Wbat  IsDds  T  Why  lands  of  which  nny  iierson  shall  die  seized  in 
fM  simple,  or  fee  tail  to  the  heirs  of  his  body  generally;  and  pre- 
ciselj  tbe  »ame  coarse  of  descent  is  directed  in  relation  to  each. 
It  is  admitted,  because  it  cannot  be  denied,  that  lands  held  in  tail 
leoeral  are  made  to  descend  immediately  to  all  the  childrea  of  tbe 
tmant  in  tail,  and  their  resi»ective  issue,  and  not  to  the  eldest  son 
iJone  io  the  first  instance.  And  what  ia  there  to  be  tbund  id  tbe 
i  Act  bj  which  the  descent  is  confined  to  the  issne  of  the  tenant  in 
;  tsiLtothe  exclnsion  of  eollaterRJsT  Xothing  aui'ely  in  the  letter  of 
it,  which  is  not  equally  applicable  to  lands  held  in  tail  general,  aa  in 
fee  aimple.  To  bring  in  with  the  eldest  son  all  the  children  of  tbe 
t«DaDt  in  tail,  eqnally,  is  as  contrary  to  the  nature  of  an  estate  tail, 
and  as  much  a  violation  of  the  intention  of  the  maker,  and  the 
rights  of  the  eldest  son,  as  the  letting  in  collaterals  is  a  violation  of 
tte rights  of  the  remainderman.  And  if  the  Legislature  intended 
todo  the  former,  what  is  there  to  show  that  it  was  not  their  inten- 
tion to  do  the  latter  T  Nothing  in  tbe  law  itself.  And  if  we  travel 
mtofit  in  search  of  evidence  that  such  was  not  their  intention, 
there  will  be  found  quite  as  much  difficulty  in  discovering  it.  The 
tmth  is,  that  restrictions  upon  the  descent  and  alienation  of  lands 
ii!  tbia  State  were  contrary  to  general  policy,  and  the  provisions  of 
the  Act  to  Direct  Descents  grew  out  of  a  disposition  to  remove  them. 
Id  that  spirit  the  Act  to  Direct  Descent^)  was  passed;  asd  by  it  all 
lands  held  in  fee  simple  and  fee  tail  general,  are  directed  to  descend 
in  one  general  nniform  manner,  (without  any  distinction  being  taken 
'  between  tbe  two  kinds  of  estates,)  first  to  tbe  child  or  chil- 
dren,  and  tbeir  descendants,  if  any,  equally,  and  if  no  child  *•»*' 
or  descendants,  &c.  then  to  collaterals  indefinitely.  And  if  tbe  pro- 
Tsions  for  the  descent  to  the  child  or  children,  and  their  descend- 
uts,  applies  to  both,  then  the  provision  for  tbe  descent  to  collaterals 
necessarily  applies  also  to  both.  The  sixth  section,  excepting  from 
Reoperation  of  the  Act  all  estates  tail  crealted  Itefore  its  commence- 
ment, and  all  estates  tail  special,  created  subsequent  to  its  commence- 
nent,  and  leaving  estates  tail  general,  executed  subsequent  to  its 
commencement,  out  of  the  exception,  proves  that  to  be  the  correct 
construction.  A  dill'erent  construction  would  be  repugnant  to  the 
general  spifit  and  other  provisions  of  the  Act.  When  lands  come 
■«  be  divided  according  to  the  provisions  of  the  Act,  between 
'he  children  of  a  deceased  tenant  in  tail  general,  what  but  an 
witate  in  fee  can  the  children  resiwctively  take  I  Or  if  found  to 
be  not  capable  of  division,  and  one  elects  to  take  the  whole 
P^ymg  to  the  others  their  respective  proportions  of  the  valua- 
tion, what  but  an  estate  in  fee  can  the  child  so  electing  take) 
Or  if  they  cannot  be  divided,  and  neither  of  the  (lersons  entitled 
»ill  elect  to  take,  and  they  are  sold  under  tbe  direction  of  tho 
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commissioners,  what  bat  an  estate  in  fee  can  the  purchaser  in 
such  case  takef  It  is  also  worthy  of  notice,  that  the  Act  of 
Descents  does  not  direct  that  the  estates  tail  shall  descend,  but 
that  the  lands,  &c.  shall  descend  in  the  manner  prescribed. 

Upon  the  whole,  it  is  clear  that  all  lauds  held  in  this  State  in  tail 
general,  created  since  the  commencement  of  that  Act,  have  all  the 
descendible  properties  of  lands  held  in  lee  simple;  and  having  both 
the  transferable  and  descendible  properties  of  fee  simple  estates, 
being  liable  to  disposition  by  a  common  deed  of  bargain  and  sale, 
it  would  seem  to  follow  that  they  are  devisable  also.  The  general 
rule  is,  that  what  is  transferable  is  consequently  devisable,  which 
holds  more  strongly  when  descendible  likewise.  The  Legislature, 
when  giving  to  lands  held  in  tail  general  the  descendible  quality  of 
estates  in  fee,  treats  them  as  lands  capable  of  being  devised.  The 
language  of  the  Act  is,  if  any  person  seized  of  an  estate  in  any 
lands,  &c.  in  fee  simple,  or  fee  tail,  to  the  heirs  of  the  body  gene- 
rally, shall  die  intestate  thereof,  &c.    Now  as  a  man  cannot  be  said 

^      to  *  die  intestate  of  that  which  is  not  devisable,  the  Legis- 
'-*'^    lature  must  be  understood  as  meaning,  that  the  estates  tail 
there  treated  of,  should  by  the  operation  of  that  Act  be  devisable; 
in  other  words,  that  such   estates  should  become  estates  in  fee 
simple,  otherwise  they  could  not  be  devisable.    If  that  is  not  whal 
is  meant,  they  were  guilty  of  the  absurdity  of  saying,  that  if  a 
tenant  in  tail  did  not  do,  what  by  law  he  was  incapable  of  doing, 
the  land  should  descend,  &c.  to  his  heirs  generally.    If  he  did  not 
devise  away  an  estate,  which,  if  an  estate  tail  he  could  not  devise, 
it  should,  therefore,  on  his  death,  cease  to  be  an  estate  tail,  and  be- 
come a  fee  simple,  and  as  such  descend  to  his  heirs  generally.    The 
obvious  understanding  and  intention  of  the  Legislature,  in  using 
the  words  '^  shall  die  intestate  thereof,"  &c.  was  that  any  person 
seized  of  an  estate  in  tail  general,  created  after  the  commencement 
bf  the  Act,  might  make  a  disposition  by  will  of  land  so  held,  as  it  is 
not  to  be  imagined  that  they  were  wholly  ignorant  of  the  import  of 
the  terms  used,  and  supposed,  that  a  dying  by  a  tenant  in  tail, 
without  leaving  a  will  containing  a  provision  for  the  disposition  of 
the  land  held  in  tail,  would  be  an  intestacy  as  to  such  land,  when 
by  law,  he  was  incompetent  to  dispose  of  it  by  will.    As  well  may 
he  be  said  to  die  intestate  of  the  estate  of  another,  who  leaves  no 
will  respecting  it.    But  if  such  was  the  understanding  of  the  Legis- 
lature, then  it  would  follow,  that  they  intended,  that  lands  held  in 
tail  general,  should  descend  in  the  manner  directed  by  the  first  sec- 
tion of  the  Act,  in  the  event  only  of  the  tenant  in  tail  omitting  to 
do  a  perfectly   nugatory   act — the  making  a  will,  which  if  made 
would  be  altogether  inoperative  to  pass  the  estate,  and  could  in  no 
manner  affect  the  interest  of  the  heir  in  tail,  the  remainder  man  or 
the  reversioner,  more  than  if  no  will  wa«  made.    Which  woald 
amount  to  this,  that  if  a  tenant  in  tail  general,  should  make  no 
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effort  by  will  to  dispose  of  the  estate,  the  land  shonld  descend 
imioediately  on  his  death  to  all  his  children  equally ;  but  that  if  he 
ihoQld  make  an  unavailable  effort  to  dispose  of  it,  by  leaving  a  per- 
fectly inoperative  will,  then  it  should  not  so  descend,  but  should  go 
u  formerly  to  the  heir  in  tail.  And  what  imaginable  reason  conld 
Ibere  have  been  for  thatl  What  sense  would  there  be  in  itt  Why 
ihoald  such  an  effect  be  given  to  a  paper  pnr]>orting  to  be  a  will, 
bat  *  having  in  law  no  operation  at  all,  and  amounting  at  ^  „ 
most  to  no  more  than  a  mere  ineffectual  manifestation  of  a  '**'* 
lish  on  the  part  of  the  tenant  in  tail  to  dispose  of  the  land  by  will ; 
bat  making  in  fact  no  disposition  of  it,  and  leaving  it  in  the  same 
condition  as  if  he  had  died  without  executing  such  an  instrument. 
Bat  that  is  not  what  was  meant;  and  the  clear  understanding  of 
Ebe  Legislatare  was,  not  a  dying,  without  going  through  the  mere 
kim  of  executing  an  ineffectual  instrument,  but  a  dying  without 
nuking  a  valid  and  operative  disposition  of  the  land  by  will.  Thus 
xnsidering  and  treating  it  as  liable  to  be  disposed  of  in  that 
DuiDer,  and  making  no  distinction  between  lauds  so  held,  and 
suds  originally  held  in  fee  simple.  But  independent  of  that  cir- 
vniHtauce  all  estates  are  known  by  their  properties,  as  the  tree  by 
ts  fmit ;  and  that  which  has  the  properties  of  a  fee  simple,  is  a  iee 
limple,  and  subject  to  all  the  incidents  to  such  an  estate ;  and  lands 
leldin  tail  general,  created  since  the  commencement  of  the  Act  to 
>ireet  Descents,  being  maile  by  that  Act  to  descend  precisely  in  the 
ante  manner  as  lands  held  in  fee  simple,  all  such  estates  are  thereby 
iitnally  abolished,  and  converted  into  estates  in  fee  simple,  draw- 
Dgto  such  lauds  all  the  incidonts  to  lands  held  in  fee,  among  which 
j  that  of  being  liable  tor  the  debts  of  those  who  before  that  Act 
roald  have  been  tenants  in  tail.  Can  it  be  doubted,  that  if  a  man 
0  seized,  should  make  a  contract  for  the  sale  of  the  land,  and  re- 
eire  the  purchase  money,  that  Chancery  would  enforce  that  con- 
ract  against  his  heirs  to  whom  the  lauds  would  descend  1  And  if 
},ou  what  principle  can  they  be  considered  not  liable  tor  his  debts  I 
here  can  be  no  conceivable  reason  why  a  remainder- man,  more  than 
reversioner,  should  be  respected  and  protected,  the  interest  is  the 
tme,  and  neither  in  fact  is  protected ;  and  it  would  be  strange  if 
e  who  creates  an  estate  in  the  form  of  an  estate  tail,  and  cannot 
rotect  his  reversionary  interest  in  himself,  conld  be  able  to  protect 
,  by  giving  it  in  the  shape  of  a  remainder  to  another.  And  the 
egislature  cannot  be  supposed  to  have  intendeil  to  make  such 
itates  descendible  as  fee  simples,  only  for  the  purpose  of  defeating 
le  interest  of  the  heirs  in  tail,  the  reversioners  and  remainder- men, 
favor  of  collaterals  ad  injinitum,  and  in  the  event  of  there  being 
me,  of  husbands  and  wives,  and  their  heirs,  indefinitely,  and  yet 
to  give  to  sacb  lands  none  of  the  other  incidents  of  estates  ,  „„ 
fee,  but  leave  the  creditors  without  remedy  or  protection.  **•*• 
bat  was  not  the  intention  of  the  Legislature,  but  making  tbem  to 
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descend  as  lands  held  in  fee  they  meant  that  they  should  so  descend^ 
subject  to  all  the  incidents  of  estates  in  fee  simple;  and  that  the 
heirs,  who  should  take  them,  whether  lineal  or  collateral,  should 
take  them  cum  onere. 

In  this  view  of  the  subject,  Joseph  Griffith,  the  younger,  and  George 
Griffith,  by  operation  of  the  Act  of  Descents,  took  virtually  estates 
in  fee,  in  the  lands  devised  to  them  respectively ;  and  on  the  death 
of  George,  Joseph  and  his  three  sisters  surviving  him,  Joseph  took 
by  descent  from  him  one-fourth  of  his  estate,  which,  with  the  whole 
of  the  lands  devised  to  him  by  his  father,  descended  on  his  death  to 
his  three  sisters  as  his  heirs-at-law,  subject  to  be  sold  for  the  pay> 
ment  of  his  debts.  As  to  so  much,  therefore,  of  the  lauds  devised 
by  Joseph  Griffith,  the  elder,  to  his  sons  Joseph  and  George,  i^espec- 
tively,  the  decree  of  the  Court  below  is  reversed. 

Stephen,  J.  dissenting,  delivered  the  following  opinion.  The 
question  to  be  decided  in  this  case  arises  from  sundry  devises  ood- 
tained  in  the  will  of  Joseph  Griffith,  who  in  his  life-time  being  seized 
in  fee  of  sundry  lands  and  tenements  lying  in  Doi*chester  County,  on 
or  about  the  6th  of  February,  1792,  made  and  published  his  last  will 
and  testament  according  to  law,  and  therein,  among  other  disposi- 
tions of  his  estate,  devised  his  said  lands  to  his  two  only  bodih 
Josei)h  and  George  Griffith,  and  his  three  only  daughters,  Sophia, 
Sarah  and  Nancy  Griffith,  as  follows,  to  wit:  "I  give  and  derise 
unto  my  son  Joseph  Griffith  my  present  dwelling  plantation  whereon 
I  now  live,  to  him  my  said  son  Joseph,  his  heirs  and  assigns  forever. 
Item.  I  give  and  devise  unto  my  son  George  Griffith  the  plantation 
whereon  Levi  Oram  now  lives,  lying  on  Transquakin  Biver,  or  a 
branch  thereof,  to  him,  my  said  son  George,  his  heirs  and  assigns,  for* 
ever ;  and  my  will  is,  that  all  the  land  which  I  am  now  possessed  of, 
either  by  deed,  bond  or  patent,  be  equally  divided  between  my  said 
two  sons  Joseph  and  George,  according  to  quantity  and  quality, 
share  and  share  alike,  to  them,  their  heirs  and  assigns  forever ;  and 
-  ^  -  in  case  either  •  of  my  said  sons  should  decease,  having  no 
^^^  lawful  issue,  or  heirs  of  his  body,  that  then  the  surviving  son 
to  have  his  deceased  brother's  part  or  moiety  of  the  land  aforesaid, 
to  him,  his  heirs  and  assigns  forever,  as  aforesaid ;  and  in  case  both 
my  said  sons  Joseph  and  George,  should  decease,  leaving  no  lawful 
heirs  of  their  bodies,  that  then  and  in  such  case,  I  give  and  devise 
all  my  aforesaid  lands,  devised  as  aforesaid,  unto  my  three  daughters* 
Sophia,  Sarah  and  Nancy  Griffith,  to  be  equally  divided  between  my 
aforesaid  three  daughters."  George  Griffith,  after  the  death  of  his 
father,  departed  this  life  intestate,  and  without  issue,  never  having 
had  any  issue,  leaving  his  brother  and  sisters  surviving  him.  Joseph 
Griffith  also  departed  this  life  intestate,  and  without  issue,  never 
having  had  any  issue,  leaving  his  sisters  surviving  him,  all  of  whom 
are  married  and  in  |X)ssession  of  the  premises.    Joseph  Griffith,  the 


I 


IfEWTON  ET  AL.  m  GBIFFITH  bt  al.— 1  fl.  &  G.      97 

Ml,  died  indebted  to  snodry  persons,  and  did  not  leave  personal 
Mate  sDfficient  to  pay  bis  debts.  His  creditors  filed  a  bill  on  the 
eqoity  side  of  Dorcliester  County  Court  against  the  daughters, 
ud  their  husbands,  for  the  purpose  of  obtaining  a  decree  lor  the 
ule  of  the  said  lands,  to  pay  their  debts.  A  decree  passed  pro  forma 
in  faTOr  of  the  respondenljs,  fpom  which  tbe  complainants  api)«Hled 
totbLs  Court.  The  questions  to  be  decided  by  this  Court  are  first, 
Wbat  estates  the  sons  took  under  the  will  of  their  father  1  And 
tKondly,  Did  they  derive  under  that  will  micb  an  interest  in  tlie 
lands  devised  to  them,  as  will  subject  those  lands,  nnder  the  circum- 
stances of  this  case,  to  the  payment  of  Joseph's  debts  t  It  is  a  well 
Nttledmlein  the  exposition  of  wills,  that  the  intention  of  tbe  tes- 
tator, to  be  collected  from  the  whole  will,  shall  prevail  unless  it  con- 
flicts with  some  established  principle  of  law ;  and  as  Lord  Kenyon  said 
in  the  <;a8e  of  Wilkirm>n  vs.  .StouU,  7  T.  R.  653,  the  only  question  is, 
vbetheron  the  fair  construction  of  the  wordsol'tbis  will,  the  testator 
aeaot  that  the  limitation  over  to  the  surviving  son  should  only  tatce 
^ect  after  an  indefinite  failure  of  issue  of  the  first  taker,  or  on  a  fail- 
nreof  iesne  living  at  the  time  of  his  death  T  For,  he  observes,  as 
MOD  as  that  iutention  is  discovered,  there  is  an  end  of  the  case.  So  in 
tbeca^eof  Roe  vs.  Jeffery,  Ibid,  591,  his  Lordship  says,  speaking  on 
the  subject  of  executory  devises,  "  We  had  occasion  a  few  days  ago 
'  to  advert  to  this  doctrine,  when  we  said  that  this  is  a  ques-  ,  „. 
lion  of  construction,  depending  on  the  iutention  of  the  party ;  *«'® 
ind  nothing  can  be  clearer  in  point  of  law,  than  that  if  an  estate  be 
pvea  to  A.  in  fee,  and  by  way  of  executory  devise  an  estate  be 
^ven  over  which  may  take  place,  within  a  lite  or  lives  in  being,  and 
ireutyone  years  and  the  fraction  of  a  year  afterwards,  the  latter  is 
;ood  by  way  of  an  executory  devise.  The  question  therefore  in  this 
ad  similar  cases  is,  whether  from  the  whole  context  of  the  will  we 
an  collect,  that  when  nn  estate  is  given  t«  A.  and  his  heirs  forevei', 
at  if  he  die  without  issue  then  over,  the  testator  meant  dying  with- 
ot  issue  living  at  the  death  of  tbe  first  taker  1"  If  the  latter  was 
itended  in  the  case  now  before  this  Court,  the  limitation  over  is 
ithin  the  legid  limits,  and  good  and  available  as  an  executory  de- 
ise  according  to  the  law  aa  settled  in  the  above  case.  And  it  is 
utber  to  be  remarked  that  where  it  is  the  apparent  intention  of  the 
Mtator  to  give  a  fee  in  the  first  instance,  and  there  is  then  a  limita- 
on  over  on  a  failure  of  issue,  to  carry  the  intetitiou  of  the  testator 
■to  effect,  the  Court  will  lay  hold  of  the  smallest  circumstance  to 
)nfine  tbe  failure  of  issue  to  the  death  of  the  first  taker,  so  as  to 
i^e  the  limitation  over  good  as  au  executory  devise.  In  the  case 
ist  referred  to,  the  devise  was  to  T.  F.  and  his  heirs  forever,  and  in 
ise  he  should  depart  this  life,  and  leave  no  issue,  then  to  £.,  M.  and 
.  or  the  survivor  or  survivors  of  them,  share  and  share  alike ;  it 
as  held  that  the  devise  to  E.,  M.  and  3.  was  a  good  executory  de- 
ise.  The  reason  upon  which  tbisdecisiou  was  grounded,  is  strongly, 
7  1  H.  &  G. 
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nay  irresistibly  decisive  of  the  case  now  pending  before  this  Court 
It  was,  that  the  persons  to  whom  the  property  was  limited  over,  were 
then  in  existence,  and  life  estates  only  were  given  to  thera.    So  here 
the  daughters  of  the  testator,  Joseph  Griffith,  were  in  existence  at 
the  time  he  made  his  will,  and  life  estates  only  were  given  to  them,* 
and  this  fact  strongly  indicates  the  intention  of  the  testator  to  oon- 
flne  the  failure  of  issue  to  the  death  of  his  two  sons ;  because  the 
limitation  over  to  the  daughters  was  only  to  take  effect  on  the  death 
of  both  without  leaving  issue.    The  case  of  Fosdick  vs.  Cornell,! 
Johns,  Rep.  440,  is  in  principle  strongly  analogous  to  the  present.   The 
first  devises  were  iu  fee,  and  the  will  provided  that  if  any  of  the 
1 QA   ^^^^^^^  should  happen  to  *  die  without  heirs  male  of  their 
***"   own  bodies,  that  then  the  lands  should  return  to  the  survivors, 
to  be  equally  divided  between  them.    Judge  Thompson,  in  deliver- 
ing the  opinion  of  the  Court,  remarks,  ^^This  is  a  question  of  con- 
struction, depending  on  the  intention  of  the  testator;  and  from  the 
whole  will  taken  together,  I  cannot  entertain  a  doubt  that  he  meaot 
to  provide,  that  in  case  any  of  the  devisees,  named  in  the  clause, 
should  die  without  leaving  male  issue  at  the  time  of  his  death,  his 
portion  should  be  divided  among  the  survivors.'^    The  limitation  over 
being  to  the  survivors,  seems  to  have  had  considerable  weight  in 
bringing  him  to  the  conclusion,  that  it  was  good  by  way  of  execo- 
tory  devise,  it  restraining  the  failure  of  issue  to  the  time  of  the  death 
of  the  first  taker.    The  case  of  Jackson  vs.  Blanshaic,  l^  Johns.  Rep. 
292,  is  strongly  analogous  to  the  case  now  before  this  Court,  or  more, 
properly  speaking,  is  a  case  in  point,  and  decides  the  question  which 
now  awaits  the  determination  of  this  tribunal.    After  giving  some 
legacies,  the  testator  devised  to  his  six  children  their  heirs  and 
assigns  forever,  all  the  remainder  of  his  real  and  x>6r8onal  estate,  tD 
be  equally  divided  among  them ;  but  if  any  one  of  his  children  should 
die  before  full  age,  or  without  lawful  issue,  then  his  or  her  part  to 
devolve  upon,  and  be  equally  divided  among  the  rest  of  his  surviv- 
ing children,  to  their  heirs  and  assigns  forever.    In  that  case  Spencer, 
Justice,  in  delivering  his  opinion,  says,  ^^The  grandchildren  cannot 
be  considered  as  the  surviving  children  within  the  intention  of  the 
testator.'^    So  in  this  case,  the- surviving  son  cannot  be  considered 
as  the  surviving  grandson  within  the  intention  of  the  testator ;  and 
if  not,  then  the  limitation  over  to  the  surviving  son,  though  in  fee, 
is  clearly  good  as  an  executory  devise,  and  within  the  legal  limits 
which  the  law  indulges  to  a  man's  last  will  and  testament  in  such 
cases.    If  then  the  devise  over  to  the  surviving  son  was  good  as  an 
executory  devise,  Joseph,  the  son,  did  not  take  an  estate  tail,  bat 
took  a  defeasible  fee,  in  the  part  devised  to  him  by  the  will,  and  on 
the  death  of  George  without  issue  took  the  same  estate  in  the  part 
devised  to  George ;  and  on  Joseph's  death  without  issue,  the  whole 
estate  went  over  to  the  sur%iving  daughters  by  way  of  execntoiy 
devise  for  life.     Wooddisson,  in  his  Lectures  on  Executory  Devises,  225, 
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u^  there  are  two  '  sorts  of  executory  devises,  one  where  ^q~ 
IbefeeftirDple  passes,  another  where  the  fee  does  not  pasa,  *»»• 
bat  in  tfae  iiUerim  descends  to  the  heirs.  The  example  of  the  first 
avt  which  be  {fives  in,  where  a  teBtntor  devised  to  A.  and  his  heirs 
finTer,  and  it'  he  died  without  issne  living  B.  then  B.  tu  have  those 
boAs,  to  him  and  his  heirs  forever ;  and,  he  sa.ys,  it  was  adjudged 
tbn  A.  took  a  vested  fee  gimple.  In  thU  case,  then,  on  the  death  of 
^rge,  without  issue,  tlie  whole  fee  simple  in  the  lands  devised 
rested  in  Joseph  :  and  it  was  only  on  hii«  death  without  issue  that 
ills  righi  to  the  whole  fee  ceased ;  on  that  event  the  testator  devised 
tiieluDds  to  bis  daughters  for  life,  leaving  the  fee  undisposed  of; 
bat  the  daughters  being  then  his  beits-atlaw,  the  fee  descended  to 
them,  and  the  life  estates  became  mergeil  in  it.  For  it  was  only  on 
the  death  of  Joseph,  without  issue,  that  there  was  an  interest  or 
«stat«  to  vest  in  the  heirs  of  the  testator,  the  whole  fee  simple  being 
in  him  (luring  his  life.  According  to  •this  view  of  the  subiect  the 
decree  of  Dorchester  Conuty  Court  ought  to  be  affirmed.  No  estate 
tail  beiijg  given  to  Joseph  Griffith  by  the  will  of  his  father,  it  is  un- 
netesaary  to  decide  whether,  if  bo  had  taken  such  an  estate,  it  wonld 
have  been  liable,  on  his  death,  to  the  payment  of  his  debts,  ander 
our  Act  of  Assembly  regidating  the  law  of  descents.  The  question 
is  a  highly  important  and  novel  one.  In  Davis  vs.  Jacquiutb  Pomer- 
rait,  5  H.  d;  J.  10!>,  this  Court  in  construing  the  law  giving  to  females 
a  right  to  |)ossesa  their  property  at  the  age  of  sixteen,  express  them- 
selves in  the  following  manner:  "That  this  Act  (17»8,  ch.  101,)  has 
Dot  in  terms  declared,  that  the  infancy  of  females  shall  cease  at  the 
age  of  sixteen,  will  be  admitted ;  and  it  is  difficult  to  conceive  frhy 
he  Lejrisliitnre,  if  they  intended  to  destroy  this  important  feature 
)rthe  common  law,  did  not  pointedly  declare  their  intention,  instead 
tf  ieaving  it  to  be  inferred  by  reasoning."  So  here  no  part  of  the 
Let  of  Descents  declares  in  terms,  that  an  estate  tail  shall  on  the 
ieath  of  tenant  in  tail  be  liable  for  the  payment  of  his  debts,  but 
itly  declares  that  it  shall  be  descendible  as  a  fee  simple.  If  it  had 
eeu  the  intention  of  the  Legislature  to  make  so  imimrtant  a  change 
1  the  law  relative  to  estates  tail,  it  is  to  be  presumed  they  would 
ave  declared  such  intention  in  express  terms,  and  not  leave  it  to  be 
allected  •  from  argiiuientative  inference  or  deduction.  It  ,„g 
as  moreover  been,  it  is  believed,  the  universal  understand-  '■'•" 
ig,  that  estates  tail  were  not  liable  for  the  debts  of  a  tenant  in  tail ; 
[111  the  practice  has  been  to  dock  such  estates  in  the  manner  pre- 
iribeil  by  the  Act  of  1782,  ch.  23,  as  well  since  and  before  the  Act 
'  Descents,  This  last  mentioned  Act  speaks  of  the  tenant  dying 
ized  of  »u  estate  tail,  intestate  thereof;  recognizing  the  continn- 
ice  of  the  entail  to  the  time  of  the  tenant's  death,  and  giving  it 
ily  the  properties  of  an  estate  in  fee,  as  to  the  course  and  manner 
'  its  descent  alter  his  death.  In  1  Bacon'ti  Abridgment,  703,  the  law 
stated  to  be,  that  the  estates  of  copyholders  shall  descend  to  their 
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heirs,  aud  such  descent  shall  be  governed  by  the  rales  of  the  common 
law,  but  not  to  have  all  the  collateral  qualities  of  estates  in  fee  sim- 
ple ;  for  it  is  not  assets  in  the  heir's  hands ;  so  that  the  circumstance  of 
the  lands  being  made  descendible  to  the  heirs  general,  in  the  same 
manner  as  fee  simple  estates,  is  not,  it  seems,  sufficient  per  se  to  make 
them  liable  in  the  hands  of  the  heirs  for  the  debts  of  the  ancestor. 
But  that  lands  held  in  fee  tail  general,  have  not  all  the  qualities  and 
attributes  of  estates  in  fee  simple,  it  is  only  necessary  to  refer  to  the 
Act  of  1798,  ch.  101.  That  Act  declares  that  all  lands  which  might 
pass  by  deed,  or  which  would  in  case  of  intestacy,  descend  to  or  de- 
volve on  "his  or  her  heirs,  or  other  repi'esentatives,"  except  estates 
tail,  may  be  disposed  of  by  last  will  and  testament.  The  Supreme 
Court  of  the  United  States,  in  Stuart  vs.  Laird,  1  Cranch,  309,  in 
speaking  of  the  effect  of  a  practice  under  a  law,  say,  that  practice 
and  acquiescence  under  it  for  a  period  of  several  years,  fixes  the  con- 
struction. It  is  a  contempomry  interpretation  of  the  most  forcible 
nature.  Such  a  practical  exposition  is  too  strong  and  obstinate  to 
be  shaken  or  controlled.  That  such  a  construction  puts  the  question 
at  rest,  and  that  it  ought  not  to  be  disturbed.  So  here  the  long  nn- 
derstanding  and  practice  under  the  Act  of  Descents,  puts  the  ques- 
tion at  rest,  and  it  ought  not  now  to  be  disturbed.  I  am  of  opinion 
that  the  decree  ought  to  be  affirmed.  Decree  reversed,  (a) 


HiGDON  et  u^.  vs.  Thomas June,  1827. 

A  liberal  constniction  is  to  be  given  to  the  Statute  of  Frauds,  29  Car.  II, 
ch.  3.  In  relation  to  the  fourth  section  thereof,  it  is  settled,  that  if  the 
name  of  a  party  appears  in  the  memorandum  of  a  contract,  and  is  appli- 
cable to  the  whole  substance  of  the  writing,  and  is  put  there  by  him  or 
his  authority,  it  is  immaterial  in  what  part  of  the  instrument  the  name 
appears,  whether  at  the  top,  in  the  middle,  or  at  the  bottom.  Forms  are 
not  regarded,  and  the  Statute  is  satisfied,  if  the  terms  of  the  contraoi 
are  in  writing,  and  the  names  of  the  contracting  parties  appear,  [b) 

So  a  bond,  which  recited  the  names  of  the  parties  to,  and  the  terms  of  a 
contract  for  the  sale  of  land,  and  contained  a  condition  to  secure  a  per- 

(a)  The  doctrine  that -^' if  there  be  a  devise  to  one  generally  of  free- 
hold, without  any  words  of  limitation,  he  will  take  an  estate  for  life  only 
^  QQ  *  in  the  freehold, ^^  is  changed  in  this  State  by  the  Act  of  1825,  di- 
lot^  119,  by  which  it  is  enacted,  that  after  the  1st  of  April,  1825,  devisee 
of  land  or  real  property,  without  words  of  perpetuity  or  limitation,  shall 
I>ass  the  entire  estate  of  the  testator  in  such  property,  unless  it  shall  appear 
by  devise  over,  or  by  words  of  limitation,  or  otherwise,  that  the  testator 
intended  to  devise  a  less  estate.     (H.  &  6.) 

{b)  The  place  of  the  signature  in  the  memorandum  of  sale  required  bj  the 
17th  section  of  the  Statute  of  Frauds  is  immaterial.  Drury  vs.  Young^  5S 
Md.  546.  The  name  in  print  is  a  sufficient  signing  if  it  be  recognized  and 
appropriated  by  the  party.    Ibid, 
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fOnuauce  of  such  contract,  prupaied  and  written  bj  the  Tendee,  who 
vaa  also  the  obligee  of  the  bond,  executed  b;  an  agent  of  the  vendor, 
uid  delivered  bj  him  to  the  vendee,  is  a  sufficient  signing  within  the 
fourCb  section  of  the  Statute  of  Frauds. 

Aiecbnical  authentication  by  signature  is  not  necessary. 

Ilie pbraseologj  of  the  fourth  and  fifth  sections  of  that  Statute,  as  respects 
sigaing,  is  equally  imperative,  and  substantially  the  same. 

iicceipt  for  the  purchase  money,  in  a  deed  for  the  conveyance  of  land,  is 
only  prima  facie  evidence  of  its  payment,  (a) 

WlKre  an  agreement  does  not  designate  the  person  to  whom  its  considera- 
tion in  tobe  paid,  the  law  will  raise  an  assumpsit,  and  this  is  always  im- 
plied in  favor  of  those  who  are  the  meritorious  cause  of  action,  or  from 
whom  the  consideration  moves. 

The  conaideration  being  the  sale  of  the  wife's  inheritance,  in  the  absence  of 
an  express  promise  the  law  will  raise  one  to  the  husband  and  wife,  on 
which  the  husband  may  sue  either  in  hi£  own  name,  or  in  the  names  of 
himself  and  wife,  and  in  euch  case,  even  if  there  was  an  express  promiae 
to  the  husband,  the  wife  might  be  joined  as  plaintiff.  (b| 

Bet  a  feme  covert  cannot  be  joined  in  an  action  to  recover  the  price  of  prop- 
erty sold  by  her,  and  which  belonged  to  her  before  coverture,  or  the 
value  of  services  by  her  personally  rendered,  unless  there  be  an  express 
promise  of  payment  to  her.  This  distinction  arises  from  rights  which 
pass  to  the  husband  absolutely,  and  thoee  which  survive  to  the  wife,  and 
over  which  he  has  no  power  of  transfer  but  by  the  consent  and  co-opera- 
tion of  the  wife. 

Appeal  from  Frederick  Coauty  Court.  This  was  nn  action  of  as- 
lampsit  brought  in  the  names  of  the  appellauts,  (the  plaintifTa  in 
the  Court  below,)  against  the  appellee,  [tho  defendant  Id 'that  ,  .-^ 
Court.)  The  declaration  counted  upon  the  contract  recited  ''*" 
in  the  bond,  a  copy  of  which  will  be  found  in  the  bill  of  exceptions; 
and  also  averred  that  the  delendniit  was  \n\t  into  the  iK)sscasion  of 
tbe  land  sold  to  him  on  the  diiy  of  making  such  contract,  and  after- 
»arda  accepted  from  the  plaintiB's  a  sufficient  deed  conveying  the 
fee  simple  of  the  said  land  to  him.  It  then  assigned  as  a  breach, 
the  uon-payment  of  the  four  last  instalments  mentioned  in  the  con- 
tract, and  concluded  to  the  damage  of  the  plaintiUs,  &c.  The  de- 
feadant  pleaded  non  tumumpsil,  and  issue  was  joined. 

At  the  trial  the  plaintifis  gave  in  evideuce  the  following  instru- 
meut  of  writing,  t-o  wit :  "  Know  all  meo  by  the  presents,  that  I, 
John  8.  Frazier,  of  Frederick  County,  and  State  of  Maryland,  farmer, 
am  held  and  firmly  bound  unto  Samuel  S.  Thomas,  of  the  same 
jtlace,  in  the  just  and  full  sum  of  eight  thousand  dollars'  cun-ent 
money  of  Maryland,  to  be  paid  to  him  the  said  Samuel  S.  Thomas, 
liis  executors,  administrators  or  assigns;  to  the  which  payment,  well 


(o)  Affirmed  in  Wolfe  vs.  Hauver,  1  Gill,  flO;  Varr  vs.  Hobbs,  11  Md.  898; 
ElytvUle  Co.  vs.  Okisko  Co.  1  Md.  Ch.  494.  So  held  in  O'Neal  vs.  Lodge,  8 
a.  &  HcH.  350. 

{b)  Cited  in  Ridgely  vs.  CrandaU,  4  Md.  443;  Ban-  vs.  White,  23  Md.  285. 
Dt.  Frazier  vs.  White,  49  Md.  1. 
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and  truly  to  be  made,  I  bind  myself,  my  heirs,  execntors,  adminis- 
trators and  assigns,  in  and  for  the  whole,  firmly  by  these  presents. 
Sealed  with  my  seal,  and  dated  this  tenth  day  of  February,  eighteen 
hundred  and  thirteen.    Whereas  the  said  John  S.Frazier  hath  been 
authorized  by  Thomas  Higdon,  of  Kelson  County,  in  the  State  of 
Kentucky,  to  contract  with  persons  for  the  sale  of  his  lands  lying  in 
Frederick  County  aforesaid,  which  he  the  said  Higdon  holds  by  virtue 
of  his  intermarriage  with    Artemesia,   daughter  and   devisee  of 
Sarah  Briscoe.    And  whereas  the  said  John  S.  Frazier,  in  pursu- 
ance of  his  said  authority,   contracted  with  the  said^amuel  S. 
Thomas  for  the  sale  of  all  the  said  Thomas  Higdon  and  Artemesia, 
his  wife^s  right,  title,  property,  claim  and  interest  whatsoever,  legal 
and  equitable,  to  all  the  land  situate,  lying  and  being,  in  Frederick 
County  aforesaid,  which  they  hold  under  the  last  will  and  testament 
of  Sarah  Briscoe,  deceased,  except  so  much  thereof  as  lies  in  and 
near  Liberty-Town,  for  which  the  said  Samuel  S.  Thomas  is  to  pay 
the  sum  of  four  thousand  dollars  current  money,  in  the  following 
manner ;  that  is  to  say,  one  thousand  dollars  on  the  execution  of 
this  instrument  of  writing,  one  thousand  in  July  next,  and  five  hun- 
^  .       dred  dollars  annually  thereafter,  until  the  said  four  thousand 
*^*   •  dollars  be  fully  paid.    The  said  John  8.  Frazier  is  to  pro- 
cure from  the  said  Thomas  Higdon,  and  his  wife,  deed  for  the  above 
described  lands,  except  as  bel'ore  excepted,  investing  him  the  said 
Samuel  S.  Thomas,  his  heirs,  executors  or  assigns,  with  a  good  title 
in  fee  simple  for  the  same,  and  is  to  have  possession  now ;  all  suits 
that  are  now  or  may  be  hereafter  brought,  whicb  may  affect  the  title 
or  possession  of  said  laud,  and  the  necessary  costs  thence  accruing, 
is  to  be  paid  out  of  the  latter  payments.    Xow,  the  condition  of  the 
above  obligation  is  such,  that  if  the  above  mentioned  Thomas  Hig- 
don and  Artemesia  his  wife,  do  and  shall  well  and  truly,  by  a  good 
and  sufficient  deed,  agreeable  to  the  terms  and  agreement  aforemen- 
tioned, convey  to  the  said  Samuel  S.  Thomas,  his  heirs,  executors 
and  administrators,  all  the  lands  above  described,  except  as  before 
excepted,  on  or  before  the  twentieth  day  of  September  next,  then 
the  above  obligation  to  be  void,  otherwise  of  full  force  and  virtue. 

John  S.  Fbazieb,  Atfy.  [Seal.] 

Signed,  sealed  and  delivered,  in  presence  of  Wesley  Philips,  Igna- 
tius APAttee. 

Received  this  10th  day  of  February,  1813,  of  Samuel  S.  Thomas, 
the  sum  of  one  thousand  dollai*s,  current  money,  in  part  payment  of  ' 
the  above  contract. 

Pr.  me,  John  S.  Frazier,  AfL^ 

The  plaintiff'  also  gave  in  evidence,  that  the  said  instrument  was 
prepared  and  written  by  the  defendant,  and  by  him  brought  to  John 
S.  Frazier,  for  the  purpose  of  procuring  his  John  S.  Frazier's  signa- 
ture to  the  same ;  that  John  S.  Frazier  did,  in  the  presence  of  tbe 
defendant,  sign,  seal  and  deliver,  the  said  instrument  of  writing,  to 
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the  defendant.  The  plaintifiH  also  gave  in  evidence,  that  tbe  de- 
bodant,  od  the  10th  of  February,  1813,  immediately  alter  the  exe- 
cutioD  of  the  said  iDstrumeDt  of  writiDg,  and  in  pursuance  thereof^ 
viB  pat  into  the  poasewjion  of  the  lauda  mentioned  in  the  uaid  writ- 
ing, by  the  said  Frazier,  and  is  still  in  possession  of  tbe  same,  and 
that  the  defendant  on  that  said  day,  to  wit,  the  10th  of  February, 
1813,  paid  to  the  said  Frazier,  one  thoui^and  dollars.  The  plaintiffs 
aUo  gave  in  evidence  a  deed  dated  the  9th  of  August,  1813,  executed 
bjtiiem  to  the  dei'uiidant  for  the  lauds  so  contracted  by  the  plain- 
tiffs to  be  conveyed  to  the  defendant.  Which  deed  was  made  -  .« 
*  in  consideration  of  the  sum  of  $4,000  to  the  said  Uigdon  *** 
and  wile,  stated  to  be  paid  before  the  sealing  and  delivery  thereof, 
tbe  receipt  whereof  they  thereby  acknowledged,  and  was  prepared 
at  (he  instance  of  the  defendant ;  and  that  the  said  deed  after  its 
uecatiou,  was  delivered  to,  and  accepted  by  the  defendant,  as  a 
good  and  sufScient  deed,  and  that  the  defendant,  at  the  time  of  his 
acceptance  thereof,  said  he  wanted  no  other  deed.  The  plaintiSs 
also  gave  in  evidence  another  deed  for  the  sume  lands,  bearing  date 
the  12th  of  April,  1814,  executed  by  the  plaintiffs  to  the  defendant. 
After  the  above  evidence  was  resid  and  given  to  the  jury,  the 
plaintiffs  closed  their  case.  The  defendant  then  prayed  the  opinion 
and  direction  of  the  Court  to  the  jury,  that  npon  the  evidence  offered 
by  the  plaintiffs,  they  are  not  entitled  to  recover;  which  opiaion  the 
Court,  [Shriveb,  A.  J.]  gave,  and  so  directed  the  jury.  The  plain- 
tiffs excepted;  and  the  verdict  being  for  the  defendant,  they  ap- 
pealed to  this  Court. ' 

Tbe  cause  was  argued  at  the  last  June  Term  before  Eable, 
Martin,  Stephen,  Abcheb,  and  Dobsbt,  JJ, 

Ross,  for  the  appellants,  contended,  that  the  bond  of  Jobu  S.  Fra- 
zier, the  agent  of  the  plaintiffs  below,  dated  the  10th  of  February, 
1813,  was  sufficient  evidence. 

1.  Of  an  agreement  in  writing,  and  signature  by  the  party,  or  his 
agent,  to  gratify  the  Statute  of  Frauds.  1  Foic.  on  Cont.  286,  287 ; 
Ogilme  vs.  Fotjambe.  3  Mcriv.  61;  Kennedy  vs.  Lee,  lb.  447,  448,  449, 
450;  Colee  VS.  IVecothiek,  9  Yes.  250;  Clark  vs.  Wright,  I  Atk.  13, 
{note  1;)  Welford  vs.  Beazley,  3  Atk.  504;  Ballard  vs.  Walker,  3 
hhns.  Cojt.  G5;  Clanon  vs.  Ifoitey,  14  Johns.  484,486;  WGomh  vs. 
Wrufht,  4  Johm.  Ch.  663;  Batters  vs.  Sellers,  .T  H.  *  J.  119;  RandaU 
ra.  Morgan,  12  Ves.  71;  Clerk  vs.  Wright,  1  Atk.  13,  {note  1;)  Morri- 
WB  vs.  lumoitr,  18  Ves.  183;  Sugd.  6;  M'Comb  vs.  Wright,  4  Johns. 
Ch.  666.  Forms  are  not  regarded ;  and  the  statute  is  satisfied  if 
;he  terms  of  the  contract,  and  the  names  of  the  contracting  parties, 
ippear  in  the  memorandum.  Coles  vs.  Trecolhick,  9  Ves.  252;  Morri- 
WB  Ts.  Tumour,  IS  Ves.  180,  (note  1;)  Clason  vs.  Bailey,  14  Johns. 
168;  Kennedy  vs.  Lee,  3  Meriv.  447;   WtUon  va.  Troup,  2  Coicen,  196. 
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2.  That  Artemesia,  the  wife,  was  not  improperly  joined  in  the 
action  as  one  of  the  plaintififs.  1  Chitiy^s  Plead.  19,  20 ;  Btuhford 
vs.  Bt^hin^liam^  Cro.  Jac,  11^  206  j  Ouy  vs.  Idvesey,  lb.  601;  Ale- 
berry  vs.  Walby,  1  Stra.  229 ;  Bidgood  vs.  Way  &  Wife,  2  W.  BUc. 
1239 ;  Ord  vs.  Fenwick,  3  Bastj  106 ;  PhillisJcirk  &  Wife  vs.  PhtcktoeUj 
2  Maule  jd;  Selic.  393 ;  Arnold  vs.  Revoult,  6  iS^(gr.  <&  ioir.  141 ;  T*e 
State  vs.  £:re^«,  6  ff.  c&  J.  37 ;  i2eet?e«'  Bom.  Bel.  60,  61,  131,  132,  133. 

Palmer  J  for  the  appellee.  1.  The  evidence  does  not  support  the 
issue.  2.  The  receipt  in  the  deed  is  jprima  fade  evidence  of  pay- 
ment. 3.  There  is  a  misjoinder  of  husband  and  wife  in  the  action. 
It  should  have  been  in  the  name  of  the  husband  alone.  Bingh.  on 
Infancy,  300;  Emery  vs.  Wase^b  Fc«.  848;  Sedgivick  vs.  HargraT>e, 
2  Ves.  67 ;  Stat  Frauds,  29  Car.  II,  ch.  3,  «.  4,  17 ;  Parkhurst  vs.  Van 
Gortlandtj  1  Johm.  Ch.  273.  282 ;  Phill.  Bvid.  366 ;  Johnson  vs.  Mason, 

1  JSsp.  89 ;  Shelley  vs.  TFrt^^t,  Wi^te»,  11 ;  Stroughton  vs.  Lynch,  2 
Johns.  Ch.  222 ;  Rob.  on  Frauds,  121 ;  Olynn  vs.  ^anA;  o/  England.  6 
Ve*.  39 ;  Jackson  vs.  Pierce,  2  Johns.  221 ;  Dixon  vs.  Swiggeti,  I  E.djJ. 
262. 

As  to  the  misjoinder  of  the  wife  in  the  action,  he  cited  1  Chitt^^ 
Plead,  18,  22,  314;  Bingham  on  Infancy,  300;  Sedgicick  vs.  Hargran, 

2  Fe«.  57 ;  JSJmery  vs.  Fa«e,  5  Fc*.  848 ;  ^TaM  vs.  Hardy,  3  P.  IFuw. 
189;  Innes  vs.  Jackson,  16  Fip*.  367;  1  Madd.  Ch.  6;  CampbeU"^. 
Jones,  6  T.  i2.  670;  Pordage  vs.  Cote,  1  Saund.  320,  (note  4;)  Buckky 
^  -  vs.  Collier  J  1  SaiA:.  114;  Bashfordvs.  Buckingham,  Cro.  Joe. 
***  •  77;  ^itf^ood  vs.  TFay  <j&  TFt/e,  2  Tf.  J5^\  1236;  Yard  V8. 
JS7itef.rd,  Oar</i.  462;  3  Thomas'  Co.  Litt.  312,  {note;)  The  State  x%. 
Krebs,  6  H.  <&  J.  37. 

Ross,  in  reply,  as  to  the  point  that  the  receipt  in  the  deed  was 
conclusive  evidence  of  the  payment  of  the  consideration  therein  ex- 
pressed, cited  Shephard  vs.  Little,  14  Johns.  Rep.  210;  Bowen  vs. 
Bell^  20  Johns.  338;  Hamilton  vs.  W  Quire,  3  Serg.  <fe  Raicle,  355; 
Welgley^H  Adm'r  vs.  TVier,  7  iSV//.  c^  Raicle,  309;  irtifetiwtwi  V8. 
iS'co«,  17  Mew*.  Rep.  257;  O'Neale  vs.  Zod^/e,  3  ^.  cl&  i/cA  433. 

Curia  adr.  tmlL 

Dorset,  J.  at  this  term  delivered  the  opinion  of  the  Court.  It 
being  conceded  in  argument,  (as  is  unquestionably  settled  by  author- 
ity,) that  the  receipt  in  a  deed,  for  the  conveyance  of  land,  is  only 
prima  facie,  and  not  conclusive  evidence  of  the  payment  of  the  pur- 
chase money ;  in  determining  this  cause,  two  questions  only  are  neces- 
sary to  be  considered;  and  these,  it  must  be  admitted,  are  ueither 
free  from  difficulty  nor  doubt. 

Has  the  defendant  signed  a  note  or  memorandum  in  writing,  of 
the  agreement,  as  required  by  the  Statute  of  29  Car.  II,  ch.  3?  i« 
the  question  which  first  presents  itself.  The  nature  of  the  requisite 
signature,  in  cases  analogous  to  that  now  before  ns,  although  ftg^in 
and  again  examined  and  discussed  in  England,  and  elsewhere,  doe^ 
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not  appear  heretofore  to  have  been  the  subject  of  jiHlicial  sci-utiuy 
ID  this  State.    In  Lemayrte  vn.  iS'ton^y,  3  Xer.  1,  among  the  first  eases 
iipoD  the  snbjeiit  which  arose  after  the  statute,  and  which  occurreil 
ml;  fonr  years  from  its  passage,  alter  several   arguments  it  vas 
acljodged,  that  a  will  of  lands  in  fee,  in  the  band-writing  of  the  tes- 
tator, beginning  "In  the  oame  of  God,  Amen.     I,  John  Stanley 
Mkei  this  my  last  will  and  testament,"  ikt;.  not  subscribed  by  the 
testator,  but  subscribed   by  three  witnesses   in  his  pivseuce,  was 
a  good  will,     "For  (in  the  language  of  the  Ooort.)  being  written 
bv  himself,  and  his  name  in  the  will, 'tis  a  sufRctent  signing  within 
the . 'Statute,  which  does  not  appoint  where  the  will  shall  be  signed, 
in  the  top,  bottom  or  margin,  and  therefore  a  signing  in  any  part 
N>  sDfficient."    This  vase  turned  on   the  coDstruction  of  the   lltth 
•section   of   the   Statute   of   Frauds.    The  ca.se   before  lis    -.^ 
dq)euda  ou   the   interpretation   of  the   fourth  section,   but    **'• 
the  pbraseology  of  both  sections,  as  respects  signing,  is  equally 
iiiil«rative,  and  aobatautially  the  itame.     In  Knight  vs.  Vrockford,  1 
B»p.  Rep.  100,  the  doctrine  of  I^mai/ne  vn.  Stanley  is  established  in 
a  case  arising  under  the  fourth  section.     At  the  trial  the  plaintiff 
[Sliced  a  memorandum  of  the  agreement,  beginning  "I,  James 
Crockford,  agree  to  sell,"  &c.  but  signed  only  by  the  plaintiff,  and 
vilnessed  by  one  Mills.     On  the  obJecti<^  that  the  agreement  was 
void  within  the  Statute  of  Frauds,  as  not  being  signed  by  the  de- 
feodant,  it  only  beginning  "I,  James  Crockford  agree,"  &c.  and  not 
haling  his  name  subscnbed  to  it,  Eyre,  Chief  Justice,  held  "that 
the  agreement  contained  asnfBcient  signing  within  the  Statute  of 
Frauds,  by  beginning  in  the  defendant's  own  hand-writing  "I,  James 
Crockford  agree,"  &c.    In  Bairdes  vs.  Amherst,  1  Uq.   Ca.  Ab.  21, 
I»rd  Chancellor  Cowper  said,  "he  knew  of  »o  case  where  an  agree- 
ment, though  wrote  by  the  party  himself,  shonid  bind,  if  not  signed, 
or  in  iiart  executed  by  him;"  adding,  that  the  agreement  was  sus- 
Wptible  of  alterations  or  additions,  and  might  have  been  entirely 
broken  off. 

Alterations  made  by  the  defendant  in  his  own  handwriting  in  the 
drangbt  of  an  agreement,  and  a  delivery  thereof  to  an  attorney  to 
be  engrossed,  were  not  held  to  be  a  signing  within  the  statute,  in  Jlaw- 
Hmvs.  Holmes,  1  1'.  Wms.  770.  In  reply  to  the  argument  of  the 
plaintiff's  counsel  ou  the  plea  of  the  Statute  of  Frauds  and  Per- 
iwife*,  Mr.  Williams  answers,  "that  the  statute  requirps  that  the 
[larty,  or  some  person  by  him  lawfully  anthorized,  should  sign  the 
■rritirig;  and  thongb  the  defendant  had  altered  the  draught  with 
!ii.s  own  hand,  yet  this  coidd  not  lie  called  a  signing;  that  the 
ttatnte  requires  signing  as  a  material  circnmstance,  which  is  not  to 
le  dispensed  with  in  equity  any  more  than  at  law;  that  if  the  de- 
endant  bad  himself  wrote  over  the  whole  deed  with  bis  own  hand, 
without  signing  it,  this  had  not  been  suEBcient;  for  the  statute  has 
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made  signing  absolutely  necessary  for  the  completion  of  the  con< 
tract;  for  which  purpose  1  cited  the  case  of  Ithel  vs.  Potter.^ 
Referring  to  the  case  of  Hawkins  vs.  Holmes^  1  P.  Wms.  llOj  and 

-  ^^  Ithel  vs.  Potter  J  as  there  cited,  Sugdeny  in  his  •  valuable  treatise 
**•    upon  the  Law  of  Vendors j  65,  (73,)  states,  that  "the  mere 
altering  tbe  draft  of  the  conveyance  will  not  take  a  case  out  of  the 
statute;  neither  will  the  writing  over  of  the  whole  draft  by  the  de- 
fendant with  his  own  hand,  be  sufficient,  as  there  must  be  a  signa- 
ture.   To  this  rule  (he  adds,)  we  may  perhaps  refer  the  case  of 
Stokes  vs.  Moore^  1  Cox^  219,  where  the  defendant  wrote  instructions 
for  a  lease  to  the  plaintifif,  in  these  words,  viz.    "The  lease  renewed; 
Mr.  Stokes  to  pay  the  King's  tax ;  also  to  pay  Moore  £24  a  year, 
hatf  yearly ;  Mr.  Stokes  to  keep  the  house  in  good  tenantable  repair, 
&c.    Stokes,  the  lessee,  filed  a  bill  for  a  specific  performance,  and 
the  Court  of  Exchequer  held  it  not  to  be  a  sufficient  signing,  to  take 
the  agreement  out  of  the  statute ; "  although  it  was  not  necessary 
to  decide  the  point.    In  Stokes  vs.  Moore^  the  Lord  Chief  Baron,  in 
delivering  his  opinion  says,  "  this  is  no  formal  signature  of  the  de- 
fendant's name,  and  the  question  is,  whether  so  inserted  and  written 
by  the  defendant,  is  a  sufficient  signing  ?    The  purport  of  the  statute 
is  manifest,  to  avoid  all  parol  agreements,  and  that  none  should  have 
effect  but  those  signed  in  the  manner  therein  specified.    It  is  argned 
that  the  name  being  inserted  in  any  part  of  the  writing  is  a  snffi- 
cient  signature.    The  meaning  of  the  statute  is,  that  it  should 
amount  to  an  acknowledgment  by  the  party,  that  it  is  his  agree- 
ment, and  if  the  name  does  not  give  such  authenticity  to  the  instra- 
ment,  it  does  not  amount  to  what  the  statute  requires."    In  the 
same  case  and  to  the  same  effect  is  Baron  Eyre  equally  explicit. 
'^The  signature,  (says  he,)  is  to  have  the  effect  of  giving  authenticity 
to  the  whole  instrument ;  and  if  the  name  is  inserted'  so  as  to  have 
that  effect,  I  do  not  think  it  signifies  much  in  what  part  of  the  in 
strument  it  is  to  be  found ;  it  is  perhaps  difficult,  except  in  the  case 
of  a  letter  with  a  post-script,  to  find  an  instance  where  the  name 
inserted  in  the  middle  of  a  writing,  can  well  have  that  effect;  and 
there  the  name  being  generally  found  in  a  particular  place  by  tbe 
common  usage  of  mankind,  it  may  very  probably  have  the  effect  of 
a  legal  signature,  and  extend  to  the  whole;  but  I  do  not  understand 
how  a  name  inserted  in  the  body  of  an  instrument,  and  applicable 
to  particular  purposes,  can  amount  to  such  an  authentication  as  is 
required  by  the  statute."    The  case,  however,  was  decided  on  the 

-  -^  ground,  that  the  memorandum  was  •  not  the  whole  or  final 
^^®  agreement  between  the  parties.  Roberts^  in  his  treatise  on 
the  Statute  of  Frauds,  121,  in  commenting  on  the  signing  required 
by  the  statute,  tells  us  '^the  place  of  the  signature  seems  not  to 
have  been  regarded  as  of  much  importance.  If  the  name  is  inserted 
in  any  part  of  the  instrament,  it  may  operate  as  a  signing  under 
the  Statute  of  Frauds;  but  then  it  must  have  been  inserted  for  the 
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dear  and  only  purpose  of  giving  autheaticity  to  the  instrument." 
The  same  principle  is  sanctioned  by  iSugden,  in  his  Law  of  Vendors, 
56,  (74;)  and  is  recognized  in  Ogilvie  vs.  Foljambe,  'A  Merivals,  52, 
in  irhich  the  Master  of  tlie  Bolts,  states,  "  it  is  admitted,  that  pro- 
Tided  the  name  be  inserted  in  such  manner  as  to  have  the  elfect  of 
utbeDticatiDg  the  instrument,  tbe  provision  of  the  Act  is  complied 
Tith,  and  it  does  not  much  signify  in  what  part  of  the  instrument 
the  uame  is  to  be  found." 

If  the  correctness  of  this  general  rule  be  admitted,  for  the  estab- 
Mment  of  which  it  must  be  confessed  that  the  authorities  faerein- 
before  referred  to,  are  of  the  most  imposing  character,  it  cannot  be 
GODtended,  that  the  writing,  u)Kin  which  this  action  is  founded, 
takes  the  case  without  the  statute,  as  in  no  part  of  it  is  the  name 
of  the  defendant  written  for  the  purpose  of  giving  it  authenticity, 
or  acknowledging  it  to  be  genuine.  But  if  these  authorities  be 
miiintely  and  separately  examined,  they  are  not  of  that  conclusive 
aatare,  which  might  be  ascribed  to  them  on  a  more  superficial  ex- 
amination. The  cases  of  Lemayne  vs.  Stanlet/,  and  Knight  vs.  Crock- 
ford,  simply  show,  that  a  technical  or  formal  signature  is  not  requi- 
site, and  that  a  will  or  agreement  without  the  subscription  of  the 
party  making  it,  commencing,  "  I,  A  B,"  &o.  if  in  bis  own  hand- 
writing, is  sufiBcieutly  signed.  Nothing  is  said  of  any  general  rule 
bf  which  cases  of  this  nature  are  to  be  tested. 

Tbe  doctrine  of  Lord  Chancellor  Cowper,  in  Baicdes  vs.  Amherst, 
if  received  with  the  meaning  usually  ascrilied  to  it,  viz.  that  a 
formal  signature  is  necessary,  is  contradicted  by  Ijcmayne  vs.  Stanley, 
Knight  vs.  Crock/ord,  Savnderson  vs.  Jackson  and  another,  2  Boa.  db 
iV^  2.38,  and  Ofiihie  vs.  Foljambe;  and  is  denied  to  be  law  by 
Lord  Hardwicke  in  Welford  vs.  Beazely,  3  Atk.  503,  and  its  repudia- 
tion has  been  sanctioned  by  all  subsequent  writers  upon  the  subject. 

■  Hawkins  vs.  Holmes  difl'ers  from  the  present  case  in  many 
wsential  particulars.  There  the  instrument  was  in  the  hand-  *'■•' 
writing  of  a  stranger  to  the  contract,  and  not  of  the  party  against 
vhom  it  was  attempted  to  be  enforced^  It  does  not  a])pear,  (uor, 
from  tbe  nature  of  the  trausactiou  is  it  at  all  probable  that  it  were 
<D,)  that  the  writing  of  his  own  name  was  any  part  of  the  altera- 
tions made;  nor  if  it  were,  that  it  was  so  inserted  as  to  govern  or 
«  applif^ble  to  all  the  provisions  of  the  contract. 

Ilkel  vs.  Potter,  not  being  reported,  we  know  not  that  its  facts 
ure  any  analogy  to  those  now  under  consideration.  Tis  true  Mr. 
ingden  understood  Mr.  Williams  as  asserting,  that  in  Ithel  vs.  Potter 
t  was  determined,  that  the  writing  over  the  whole  draft  by  the  de- 
endant,  with  his  own  hand,  will  not  be  sufficient.  But  the  language 
f  Mr.  Williams  would  bear,  and  is  perhaps  grammatically  more 
OBceptihle  of  a  different  interpretation,  viz, — that  the  only  purpose 
9r  which  7tAeI  vs.  i'olter  was  cited,  was  as  establishing  tbe  imme- 
iately  preceding  legal  position,  that  "the  statute  has  made  signing 
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absolutely  necessary  for  the  completion  of  the  contract;"  and  that 
the  assertion  of  Mr.  WiUiamSj  that  the  writing  over  the  whole  draft 
by  the  defendant,  with  his  own  hand,  will  not  be  sufficient,  was  an 
inference  of  counsel  by  way  of  argument,  supposed  to  be  deducible 
from  the  decision  in  Ithel  vs.  Potter,  that  signing  was  absolutely 
necessary.  At  all  events  an  equivocal  statement  of  a  ciise,  in  the 
argument  of  counsel,  which  has  never  been  reported,  is  an  aathority 
of  the  most  feeble  character. 

The  bearing  of  the  decision  in  Stolcett  vs.  Moore  is  certainly  not  so 
easily  obviated;  as  the  similitude  of  that  case  to  the  one  now  before 
us,  is  much  greater  than  that  of  any  other  of  the  cases  hereinbe- 
fore referred  to.  But  of  the  doctrine  in  that  ca^e  Lord  Eldon  is  re- 
ported to  have  said  he  had  some  doubt.  ( Vide  Sug.  Ven.  (55,)  73.) 
It  may  also  be  added,  that  the  decision  is  in  the  nature  of  an  cbiier 
dictumj  as  the  decree  was  pronounced,  and  bill  dismissed,  on  the 
ground  that  the  memorandum  did  not  contain  the  whole  or  final 
agreement  between  the  parties.  Admit,  however,  the  decision  to 
be  correct,  and  made  too  because  the  signing  was  not  sufficient,  it 
1  j^A  ^^^^  "^^  *  settle  the  question  now  in  controversy ;  the  name, 
'■^^  as  there  inserted,  was  only  applicable  to  particular  purposes, 
and  did  not  necessarily  connect  itself  with,  and  operate  on  every 
other  part  of  the  agreement.  In  Ogilvie  vs.  Foljambe^  the  Master  of 
the  Rolls,  in  a  part  of  his  opinion,  sanctions  the  inference,  that  he 
did  not  use  the  word  authenticating  in  its  usual  literal  import,  but 
in  a  sense  entirely  consistent  with  the  plaintiff's  right  to  recover. 

This  general  rule,  as  to  what  must  be  the  object  in  writing  the 
name,  which  is  necessary  to  constitute  a  signing  within  the  statute, 
is  of  modern  origin,  and  first  presents  itself  in  Stokes  vs.  Moorej 
decided  in  1786;  and  is  afterwards  adopted  by  Sugden  and  RobertM, 
and  by  Sir  Samuel  Bomilly  in  arguing  the  case  of  Morrison  vs. 
Tumour,  18  Ves.  180,  in  which  he  states,  that  ^'a  man  thus  describ- 
ing himself  in  the  third  person,  has  never  been  decided  to  have 
signed  within  the  Act  of  Parliament,  which  requires  a  signature  as 
attesting  what  he  has  written.  It  is  not  necessary  to  sign  it  as  an 
agreement;  but  he  must  sign.  In  the  instance  of  the  will,  the 
name  though  in  the  beginning,  authenticated  the  whole  instrument, 
as  that  by  which  the  testator  meant  to  abide  as  his  will,  which  Is 
very  different  from  a  name  occurring  in  the  third  jierson." 

The  object  of  the  statute  being  to  substitute  written  for  oral  evi- 
dencCf  and  thereby  prevent  frauds  and  perjuries,  its  almost  con- 
temporaneous exposition,  in  Lemayne  vs.  Stariiey,  announces  to  us, 
that  a  liberal  and  free  construction  is  to  be  given  to  it;  that  sab- 
stance,  and  not  form,  amounts  to  a  compliance  with  its  provisions^ 
that  if  the  name  of  u  testator  appear  in  any  part  of  a  will  written 
by  himself,  it  is  sufficiently  signed.  The  same  principle  is  recognized 
in  Knight  vs.  Crockford,  and  in  Welfard  vs.  Beazely  ;  in  deciding  the 
latter  of  which  cases  the  words  of  Lord  Uardwicke  are  **the  mean- 


HIGDON  ET  UX.  vg.  THOMAS.— 1  H.  &  G.  109 

ing  or  the  8t»tute  is  to  reduce  contracts  to  a  certainty,  in  order  to 
uTOJd  perjury  on  tlieone  hand,  and  t'rand  on  the  other;  and  therefore, 
botb  in  this  Coart,  and  the  Courts  of  common  law,  where  an  agree- 
EieQt  has  been  reduced  to  such  a  certainty,  and  the  BubstiiDce  of  the 
itatnte  has  l>een  complied  with  in  the  material  part,  the  tbrms  have 
never  been  insisted  on."  Can  it  then  be  denied,  that  such  object  of 
tiie  statute  is  as  completely  grati&ed,  as  much  certainty  nttaioed  by 
theHgrecment  here  lelied  on,  as  if  it  had  been  "  written  in  --- 
the  first  instead  of  the  third  person!  It  is  not  a  refinement  '** 
apoD  subtlety,  a  total  sacrihce  of  substance  to  form,  to  say,  that  if 
the  agreement  had  commenced,  "Whereas  I,  Samuel  tS.  Thomas, 
have  purchased  of  John  8.  Frazier,"  &c.  the  signature  is  complete, 
the  objects  of  the  statute  have  been  accomplished,  and  the  contract 
ia  available ;  bat  iC  it  commences,  as  it  does  here,  "  Whereas  John 
9.  Frazier  hath  contracted  to  sell  to  Samuel  S.  Thomas,"  &c.  there 
is  no  signing,  the  provisions  of  the  statute  have  not  been  complied 
*ith,  and  the  contract  is  a  nullity.  And  yet  such  is  the  effect  of 
this  rule,  and  the  construction  which  has  been  given  to  the  authori- 
ties referred  to.  An  absurdity  so  glaring  will  never  be  sanctioned 
b;  this  Court  but  upon  authorities  too  conclusive  to  be  disregarded. 
Nor  does  this  famous  rule  appear  to  be  consistent  with  the  reasoning 
of  the  learned  tribunal  in  the  case  in  which  it  was  adopted,  or  free 
from  doubt  or  unshaken  by  judicial  decisions  of  the  country  in 
irhich  it  was  promulgated.  In  Stoketi  vs.  Moore,  Baron  Eyre,  after 
stating  the  rule  says  "  but  I  do  not  understand  how  a  name  inserted 
in  the  body  of  an  instrameut,  and  applicable  to  particular  purposes, 
can  amount  to  such  an  authentication  as  is  required  liy  the  statute.'* 
But  if  a  case  had  arisen  like  the  present,  where  the  name  is  inserted 
in  snch  a  way  as  to  control  the  whole  agreement,  and  be  applicable 
to  every  purpose  of  it,  the  inference  would  not  be  unreasonable, 
from  the  learned  Baron's  own  reasoning,  tbnt  be  did  understand 
bow  it  coald  amount  to  sach  an  authentication  as  the  statute  re- 
quires. Moreover,  the  case  of  Stokes  vs.  Moore,  is  now  understood 
to  have  turned,  not  upon  the  circnmstanee  of  the  name  being  con- 
tained in  the  body  of  the  instrument,  but  its  being  applicable  to 
particular  purposes  only,  and  not  governing  the  whole  instrument: 
as  fully  appears  from  the  opinion  of  the  Master  of  the  Rolls  ia 
Ogilttie  vs.  Foljambe.  In  which  he  says  '"  it  is  admitted,  that  pro- 
vided the  name  be  inserted  in  such  manner  as  to  have  the  effect  of 
authenticating  the  instrument,  the  provision  of  the  Act  is  complied 
with,  and  it  does  not  much  signify  in  what  part  of  the  instniment 
the  name  is  to  be  found.  In  Stokes  vs.  Moore,  the  objection  was 
that  this  authentication  was  wanting,  the  name  being  introduced 
incidentally   in  the  middle  of  the   paper,  and  referring, 


'  grammatical  construction  only,  to  a  single  term  in  the  con- 


IS« 


ditions.     There  was  no  objection  on  the  score  of  the  Christian  name 
being  wanting,  bat  the  ground  of  the  decision  was,  that  the  name, 
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being  introduced  where  it  was,  did  not  govern  the  entire  agreement.'' 
From  these  remarks  of  the  Master  of  the  Bolls  it  manifestly  follows, 
that  he  deemed  an  agreement,  in  the  hand-writing  of  a  defendant, 
with  his  name  so  inserted  in  the  body  of  it,  as  to  govern  the  whole 
agreement,  sufficiently  signed  within  the  meaning  of  the  statute. 
That  the  name  of  Samuel  S.  Thomas  is  so  inserted  in  the  agreement 
in  question  cannot  bo  denied,  as  it  forms  a  part  of  every  clause  and 
provision  which  it  contains.    The  case  of  Saundersan  vs.  Jackson, 
determined  by  Lord  Eldon,  whilst  Chief  Justice  of  the  Common 
Pleas,  is  also  strongly  in  favor  of  the  plaintiff,  and  the  (decision  of 
the  Supreme  Court  of  Kew  York,  affirmed  in  the  High  Court  of 
Errors,  in    Clason  vs.   Bailey,  14  Johns.  Rep.  487,  presenting  the 
identical  question  before  us,  is  of  the  most  imperious  anthority. 
Chancellor  Kent,  in  delivering  his  opinion,  there  states,  that  ^^  it  is 
a  point  settled,  that  if  the  name  of  a  party  appears  in  the  memo- 
randum, and  is  applicable  to  the  whole  substance  of  the  writing, 
and  is  put  there  by  him  or  by  his  authority,  it  is  immaterial  in  what 
part  of  the  instrument  the  name  appears,  whether  at  the  top,  in 
the  middle,  or  at  the  bottom.    Forms  are  not  regarded,  and  the 
statute  is  satisfied  if  the  terms  of  the  contract  are  in  writing,  and 
the  names  of  the  contracting  parties  appear."    This  doctrine  of 
Chancellor  Kent,  is  so  simple  in  its  nature,  so  easy  of  application,  so 
consonant  to  reason  and  common  sense,  that  supported,  as  it  is,  by 
the  opinions  of  Lord  Uardwicke,  Lord  Eldon,  and  Sir  Wm.  Grant,  it 
would  be  a  safer  guide  to  follow,  than  the  technical  rule  to  which 
the  case  of  Stokes  and  Moore  has  given  birth.     Whether  the  name 
of  the  defendant  therefore  be  so  introduced  as  to  authenticate  the 
whole  instrument  or  not,  is  deemed  immateriaU  if  it  be  so  inserted 
as  to  govern  or  be  applicable  to  the  whole  substance  of  the  writing. 
If  it  be  conceded  that  Samuel  S.  Thomas  is  liable  to  an  action  on 
the  agreement,  the  next  and  only  remaining  question  to  be  con- 
sidered is,  can  such  action  be  sustained  in  the  joint  names  of  Uigdon 
&  Wife,  the  present  plaintiffs?    The  agreement,  •  designates 
*^**  no  person  to  whom  the  purchase  money  is  to  be  paid.    View 
it  then  tis  a  ca^e  of  implied  promise.    Where  the  law  is  left  to  raise 
the  assumpsit,  it  is  always  implied  in  favor  of  those  who  are  the 
meritorious  cause  of  action,  or  fi-om  whom  the  consideration  moves. 
The  consideration  here  being  the  inheritance  of  the  wife,  in  or  over 
which,  during  his  life  only,  has  the  husband  any  interest  or  control, 
in  the  absence  of  an  express  promise,  the  law  will  raise  one  to  hus- 
band and  wife,  on  which  the  husband  may,  at  his  pleasure,  either  sue 
in  his  own  name,  or  in  the  names  of  himself  and  wife.    But  suppose 
it  be  considered  that  the  agreement  does  amount  to  an  exprens 
promise  to  pay  to  the  husband ;  is  it  not  perfectly  consistent  with 
legal  principles,  in  analagous  cases,  that  the  husband  having  acted, 
by  the  consent  of  the  wife,  concerning  a  subject-matter  over  which 
he  had  no  power  or  control  but  in  virtue  of  such  consent,  shall  be 
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deemed  to  have  acted  on  tbe  accooDt,  and  for  tbe  benefit  of  bimself 
and  wire.  Nor  would  bis  coDcealment  or  tbe  prmciples  od  wbicb  he 
aet«dat  all  vary  tbe  caee.  It  is  every  day's  practice  lor  the  owoere 
o!  QierchaudiBe,  of  other  property,  to  sue  in  tbeir  owu  uames  on  con- 
tnctsor  aale  made  by  their  agents,  to  whom  express  promises  to 
|Mf  bave  been  made,  and  with  whom  the  vendees  dealt,  as  sole 
dfoere  of  the  property,  having  no  knowledge  of  tbeir  principals. 
8o,alao  where  one  part-owner  sells,  as  bia  own,  the  property  of  bis 
flrui,  all  tbe  partners  may  sue.  But  there  could  be  uo  concealment 
rromtbe  detiendant  of  tbe  intentions  with  which  Thomas  Higdou 
acted  tbroQgb  his  agent,  Jobu  S.  Fi-azier,  as  tbe  condition  of  tbe 
boDdol'  conveyance  is,  that  tbe  deed  Co  Samuel  S.  Thomas  shall  be 
eiecuted  by  Higdou  and  wile.  That  tbe  defendant  is  iu  anywise 
damuifled  by  tbe  present  form  of  action,  has  not  been  even  insinu- 
ated. 

It  is  not  intended  to  impugn  tbe  numerous  decisions  which  bave 
been  cited,  that  a /erne  wrertcaunot  lie  Joined  iu  an  action  to  recover 
the  price  of  property  sold  by  her,  and  wbicb  belonged  to  her  before 
wertare ;  or  tbe  value  of  services  by  lior  personally  rondered,  nnless 
there  be  made  to  her  an  eitpress  promise  of  payment.  But  these 
decieioDj)  ^pply  only  to  cases  of  goods  and  chattels,  which  by  the 
marriage  vested  absolutely  iu  the  husband;  as  does  tbe  light  of  her 
personal  services,  and  *  are  wholly  iuapplioible  to  a  ciise  where 
the  rights  of  the  wife  pass  not  to  the  husband,  but  remain  '■^^ 
and  sarvive  to  her,  and  over  which  tbe  husband  has  uo  power  of 
transfer,  but  by  tbe  consent  and  cooperation  of  the  wife. 

Being  of  opinion  that,  u|>ou  the  whole  circumstances  of  the  case, 
thnplaintifi's  are  entitled  to  recover,  and  in  the  form  of  action  too 
in  which  tbey  bave  sought  to  prosecute  tbeir  rights,  we  leverse  the 
jadgmeti^  of  the  County  Court. 

Jwlgment  reversed,  and  procedendo  awarded. 


Cappeatj's  Bail  vs.  Middleton  &  Bakeb.- 


le,  1827. 


A  writ  of  act're  faciaa  against  special  bail,  which  does  Dot  recite  tbe  isaue 
and  return  of  a  ca.  sa.  ia  sufficient  upon  issue  Joined  on  tbe  plea  of  nul 
liel  record. 

To  Bach  writ,  the  bail  having  pleaded  the  death  of  his  principal  before  any 
ca.  aa-  returned,  tbe  plaintiff  in  his  replication  traversed  that  fact,  and 
tendered  an  issue  to  tbe  country.  Its  conclusion  was  technically  right ; 
an  tBBue  joined  on  such  pleadings,  is  not  an  immaterial  one.  tbe  whole 
matter  in  controversy  being  decided  by  it. 

Fhe  omisBioD  of  the  plaintiff  in  his  replication  to  set  out  tl)e  ca-  so.  and  re- 
turn, in  proceedings  against  bail,  is  mere  informality  in  pleading,  bad 
only  on  demurrer,  and  cured  by  verdict. 


^ 
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The  power  conferred  on  a  commissioner  to  take  testimony  is  strictly  per- 
sonal. Especial  confidence  is  presumed  to  be  reposed  in  the  person  ap- 
pointed, and  he  cannot  delegate  his  authority. 

Appeal  fi-om  BHltimore  County  Court.    On  the  8th  of  May,  1818, 
a  writ  of  scire  facias  issued  out  of  Baltimore  County  Court,  on  a 
recognizance  of  special  bail  entered  into  in  the  usual  form  in  that 
Court  at  September  Term,  1816,  by  Joseph  Cappeau,  (the  appellant,) 
for  Charles  Cappeau,  at  the  suit  of  Middletou  and  Baker,  (the  ap- 
pellees,) in  a  plea  of  trespass  on  the  case,  &c.  by  the  said  Middleton 
and  Baker  against  the  said  Chnrles  Cappeau,  in  the  same  Court 
prosecuted,  &c.    The  writ  of  scire  fa^cim  then  stated,  that  in  the 
said  Court  in  September,  1817,  Middletou  and  Baker  recovered  judg- 
ment' against  Charles  Cappeau  for  the  sum  of,  &c.    Nevertheless  the 
said  C.  Cappeau  the  damages,  &c.  to  the  said  Middleton  and  Baker 
had  not  satisfied,  nor  his  body  in  execution  of  such  judgment  to  the 
public  prison  of  the  said  county  had  rendered,  &c.    Wherefore  the 
said  Middleton  and  Baker  had  besought  a  proper  remedy,  fto. 
loo  •  Command  was  therefore  given  to  the  sheriff  to  give  notice 
to  Joseph  Cappeau,  in  the  usual  form  of  such  writs  of  scire  facias. 
The  defendant,  (the  special  bail,)  appeared,  and  pleaded,  (after  pray- 
ing oyer  of  the  writ  of  scire  fa^da^s,)  1.  Nul  iiel  record  of  recogni- 
zance.   2.  That  before  the  suing  out  of  the  writ  of  scire  fa^nasj  and 
before  the  return  of  any  writ  of  capias  ad  satis/addendum  issued  on 
the  said  judgment  against  the  said  Charles  Cappeau,  to  wit,  on,  &c 
the  said  Charles  died,  to  wit,  at  Saint  Domingo,  &c.    To  the  first 
plea  the  plaintiffs  replied  habetur  tale  recordum  of  recognizance,  and 
issue  wa^  joined  to  the  Court  upon  the  record.    To  the  second  plea 
the  plaintiffs  replied,  that  Charles  Cappeau  did  not  die  before  the 
return  of  the  writ  of  capias  ad  satisfacietidum  issued  against  him 
upon  the  said  judgment;  and  tendered  an  issue  to  the- country, 
which   was  joined  in  by  the  defendant.    Upon  the  first  issue,  the 
County  Court  gave  judgment  for  the  plaintiffs,  that  there  was  sach 
record,  &c. 

At  the  trial  of  the  issue  joined  on  the  second  plea,  the  defendant 
offered  in  evidence  a  commission  issued  out  of  Baltimore  County 
Court,  in  the  usual  form,  to  Bobert  Lavens  and  Pelegrin  Yidal  of 
Mayaguez,  commissioners,  for  taking  the  testimony  of  witnesses  in 
the  said  action,  by  them  or  either  of  them,  &c.  Also  the  transla- 
tions, (made  by  consent  of  the  parties,)  of  certain  depositions  in  the 
Spanish  language,  returned  with  the  said  commission.  It  appeared 
by  the  return  of  Bobert  Lavens,  the  commissioner  who  acted,  that 
he  addressed  a  request  to  the  Governor,  Judge  or  the  proper  officer 
of  the  place,  to  cause  the  commission,  which  was  in  English,  to  be 
translated  into  the  Spanish  language  by  the  public  interpreter  of 
the  town  of  Yagues,  where  the  commissioner  resided.  This  was 
complied  with.    The  commissioner  then  addressed  another  request 
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lotheBamepersoUiin  which,  stating  himself  to  be  commissioner,  &c. 
le  retjnested  that  be  woald  be  pleased  to  admit  a  decIaratioD  of  wit- 
Ksses,  and  to  bind  noder  oath  thone  whom  he  the  commissioner 
ihonid  present,  to  answer  certain  inteirogattfties  which  might  be 
roponnded  according  to  the  asual  form.  He  theu  set  forth  the  in- 
em^atories.  And  that  these  being  done,  to  let  a  testimony  of 
liese  proceedings,  corrolx)rat«d  by  the  signatnre  of  two  or  three 
lotaries  poblic,  be  drawn,  &c.  "  This  request  was  granted, 
rith  direction  a,  that  all  the  witnesses  presented  swear  and  '^" 
Mlare  according  to  the  form  nud  manner  requested,  &c.  It  was 
ben  stated  that  in  the  town  of  Mayaguez,  on  the  2d  of  August, 
S2i,  "  the  party  requesting  the  declaration,  presented  as  a  witness, 
osepb  Lenner,  a  resident  of  this  place.  The  Alcade  took  his  oath 
elbre  me,  which  he  pertbnned  according  to  law,  and  under  which 
nmiised  to  tell  the  trnth  ia  everything  which  he  would  be  inter- 
^ted ;  and  being  requested  to  answer  the  preceding  interrogato- 
es;  In  the  first,  he  said,"  &c.  "He  signed  it  with  the  Alciide, 
ifore  me.  I  attest,  Arroyo.  (Signed)  Akliexi.  (Signed)  Lenner. 
efore  me,  (Signed)  Peter  Arroyo,  Notary  Public."  "On  the  same 
ty  I  notified,  and  delivered  these  proceedings  to  the  party  coo- 
nied,  which  I  attested.  Signed  Arroyo."  The  testimony  of  an- 
iier  witness  was  taken  in  a  similar  manner.  The  commis.4iotter 
bo  acted,  then  certified  to  Baltimore  County  Court,  that  P.  Vidal 
id  himself,  being  charged  and  named  ns  commi^ioners,  having  to 
ke  an  oath  prescribed  iu  the  commission,  before  a  person  author- 
k1  to  administer  the  same,  presented  themselves  to  the  proper 
thority  for  that  pur|>oso,  and  were  informed  that  it  was  im)>ossi- 
:  to  act  extrajudicially  in  this  case,  so  as  to  efi'ect  the  commission 
cording  to  the  tenor  of  the  oath.  That  before  tliey  could  cite  any 
tnesses  in  this  case,  it  was  necessary  to  make  a  representation  to 
e  Judge  for  permission  to  have  their  power  translated  by  a  public 
^ireter,  by  which  he  couhl  be  instructed  with  the  nature  of  the 
mmission  and  according  to  law  execute  the  same.  That  had  they, 
either  of  them,  been  charged  simply  to  take  information  from  i>er- 
is  acquainted  in  the  affairs,  it  might  have  been  fully  and  satis- 
;torily  executed  ;  but  to  have  an  oath,  prescribed  by  the  laws  of  a 
art  in  a  foreign  country,  to  be  administered  and  subscribed  to  by 
>er8Dn  in  another,  was  a  thing  that  the  Judge  of  that  place  did 
t,  nor  would  not  understand,  though  the  commissioners  explained 
bim  the  nature  of  the  commission,  and  said  he  would  not  cite  the 
Enesses,  who  lived  at  a  distance,  except  it  was  notarially  and  pub- 
y  done,  &c.  The  plaintiffs  objected  to  the  admission  of  the  said 
dence ;  and  insisted  that  the  said  depositions  ought  not  to  be 
wi  in  evidence.  And  the  Court  [Archer,  •  0.  J.  and 
lED,  A.  J.]  were  of  opinion  that  the  said  dejKJsitions  onght  '  "' 
t  to  be  a<1mitted  in  evidence.  The  defendant  excepted ;  and  the 
"diet  and  judgment  being  against  him,  be  appealed  to  this  Court. 
8  1  H.  &  a. 
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The  cause  was  argued  at  the  last  Jaue  Term  before  Buohaitak, 
C.  J.,  Mabtin,  Stephen,  and  Dorset,  JJ. 

Scottj  for  the  appellant,  cited  1  Bac.  Ah.  tit.  Bail^  342,  343;  FUe- 
Wood  vs.  Foppleicell,  2  Wils.  65 ;  Chandler  vs.  Roberts^  et  al.  Bail  of 
Whitey  1  Dough  58;  Tiddh  Pr.  044,  645;  Henderson  vs.  Withy,  2 
T.  R.  676;  1  Fhill.  Evid.  272,  (note  a,)  273;  Winthrop  vs.  Union 
Insurance  Company^  1  Condy^s  Marsh.  707,  {note.) 

Finley,  for  the  appellees,  cited  Williatns  vs.  Vaugh,  Cro.  Joe.  97 ; 
1  Chitty's  Plead.  545,  (547;)  the  Act  of  1773,  ch.  7,  s.  7 ;  1  Harr.  Vk. 
Ft.  324,  326;  Rex  vs.  CVofca,  1  Cowp.  26;  Boreing  vs.  Singery^  2 
H.  i&  J.  459.  As  to  the  proof  of  foi*eigu  laws,  aud  the  manner  of 
executing  commissions  issued  to  foreign  countries  to  take  testimony, 
he  cited  Mostyn  vs.  Fahrigas^l  Cowp.  174;  Church  vs.  Iiubbarij2 
Cranch,  187,  236,  238;  Baptiste  vs.  De  Volunbrun^  b  H.  i&  t/.  98;  Dc* 
Sobry  vs.  Be  Laistre^  2  H.  dc  J.  229,  230;  Boreing  vs.  Singery,  lb. 
459 ;  Pancoast  vs.  Addison,  1  H.  db  J.  350;  •  Bailis  vs.  Cochran, 
*^®  2  Johns.  417.  CuHa  adv.  vult 

DoBSEY,  J.  at  this  term  delivered  the  opinion  of  the  Court.    The 
appellees  having  sued  out  a  scire  faeUis  against  the  ap|)ellant,  as 
special  bail  of  Charles  Cappeau,  in  the  usual  form,  without  settiog 
out  the  issuing  and  return  of  ca.  sa.  the  appellant  pleaded  nvl  tid 
record;  and  also  that  his  priucii)al  died  before  any  ca.  sa.  returned. 
On  the  first  plea  an  issue  was  joined,  aud  judgment  given  thereon 
by  the  Court  against  the  appellant.    The  appellees  in  their  replica- 
tion simply  traversed  the  fact,  alleged  in  the  second  plea,  (withont 
settiug  forth  the  ca.  ca.  which  had  issued  and  been  returned,  the 
time  when,  &c.)  and  tendered  an  issue  to  the  country,  in  which  the 
appellant  joined.    The  verdict  and  judgment  being  rendered  against 
the  appellant,  he  seeks  a  reversal  by  this  Court.     First.  On  the 
ground  that  the  appellees'  replication  to  the  second  plea  conclades 
to  the  country,  instead  of  concluding  with  a  verification,  which  it 
should  have  done.    If  this  objection  were  well  founded,  it  cannot  avail 
the  appellant  here ;  his  remedy  should  have  been  by  demurrer,  in 
the  Court  below ;  the  defect,  if  it  existed,  is  cured  by  verdict.    Bat 
there  is  no  such  defect  as  that  complained  of.    The  replication  con- 
tains no  new  matter,  which  the  appellees  had  a  right  to  demand  an 
opportunity  of  answering;  but  is  a  direct  and  naked  denial  of  all 
the  matters  contained  in  the  plea,  and  conld  technically  conclude  in 
no  other  way  than  by  tendering  an  issue  to  the  country. 

The  second  ground  of  reversal  is,  that  this  replication  is  erroueoos 
in  not  setting  out  the  ca.  sa,  with  the  time  of  its  issuing  and  retarn, 
and  that  the  issue  joined  nyiou  it  is  an  immaterial  issue;  and  that 
instead  of  a  final  judgment  upon  the  verdict,  a  repleader  should  have 
been  awarded.  That  surely  cannot  be  an  immaterial  issue  which 
decides  the  whole  matters  in  controversy  between  the  parties.  Such 
was  the  issue  to  which  exceptions  are  now  taken.    The  issue  being 
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oaterial,  no  judgment  of  repleader  ooald  have  been  given.  Admit- 
ting, that  upon  the  authority  of  the  case  of  Fortune  vs.  Mantusaptors  of 
*])am,  Carth.  8,  recognized  by  Justice  Buller  in  Chandler  vs.  ^ 
RoberU  and  othera^  Bail  of  Whiie^  1  JDougL  58,  the  replication  *  ^^ 
tNigbt  to  have  set  out  the  ca.  sa.  and  return,  (although  a  different  prece- 
dent appears  in  2  Harr.  Ent  472;)  yet  the  omission  to  do  so,  in  the 
present  case,  is  mere  informality  in  pleading,  which  is  only  bad  on 
demun-er.  But  if  it  be  matter  of  substance,  it  is  remedied  by  the 
verdict,  which  the  jury  could  not  possibly  have  given,  unless  the 
issuing  and  return  ol  the  ca.  sa.  had  been  in  evidence  before  them. 
And  by  this  form  of  the  issue,  the  rights  of  the  appellant,  though 
jomewhat  moiliiied,  in  truth  sustain  no  diminution.  If  the  ca.  sa. 
md  its  return,  had  been  formally  stated  in  the  replication,  the  appel- 
ant might,  by  a  plea  of  nul  tiel  record^  have  put  their  verity  to 
88ue  before  the  Court.  He  accomplishes,  in  effect,  the  snme  object, 
rhen  on  the  trial  he  objects  to  their  going  in  evidence  to  the  jury, 
^he  question  presented  for  the  decision  of  the  Court,  becomes  in 
oth  case«  precisely  the  same. 

The  objections  to  the  pleadings  being  disposed  of,  it  only  remains 
)be  inquired,  whether  the  Court  erred  in  rejecting  the  testimony 
Jtnrued  with  the  commission!  We  think  they  did  not.  The  power 
mferred  on  a  commissioner  to  take  testimony,  is  strictly  personal, 
nd  on  its  faithful  execution  the  most  important  interests  of  the 
irties  may  depend.  To  ensure  such  fidelity,  oaths,  to  be  taken  by 
le  commissioner,  and  the  person  by  him  to  be  employed  as  clerk, 
«  annexed  to  the  commission.  Especial  confidence  also  is  pre- 
imed  to  be  reposed  in  the  person  appointed.  Upon  no  principle  of 
asoM  or  law,  therefore,  can  the  testimony  returned  with  the  com- 
ission  be  admissible.  The  person  by  whom  it  was  taken  held  no 
are  in  the  confidence  of  the  parties  or  of  the  Court;  he  received 
>m  them  no  delegation  of  authority;  and  even  if  he  had,  having 
iled  to  take  the  requisite  oath,  his  proceedings  are  a  nullity.  For 
is  singular  attempt  to  transfer  a  strictly  personal  trust,  the  record 
this  case  furnishes  neither  solution  nor  apology. 

Judgment  affirmed,  (a) 
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appeal  does  not  lie  from  the  refusal  of  the  County  Court,  on  the  motion 
of  an  insolvent  debtor,  to  grant  a  rule  on  the  trustee  of  such  insolvent. 


i)  If  the  government  of  the  place  where  a  commission  has  issued  to  take 
imony,  will  not  permit  it  to  be  executed,  the  Court  here  will  issue  letters 
itory  for  the  purpose  of  obtaining  testimony.  See  1  Peters'*  C  C  Re- 
(«,  286,  and  the  form  of  such  letters.     (H.  &  G.) 
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who  had  given  the  usual  hond,  requiring  him  to  show  cause  why 
appointment  should  not  he  revoked,  (a) 

Appeal  from  Anne  Arundel  County  Court.     By  the  record  it 
appeared,  that  at  April  Term,  1822,  Samuel  Chase,  (the  appellant,) 
exhibited  his  petition  to  Anne  Arundel  County'  Court,  praying  for 
the  benefit  of  the  insolvent  laws,  stating  that  he  was  in  actual  con- 
finement, &c.    A  schedule  of  his  property,  and  a  list  of  his  creditors^ 
on  oath,  accompanied  his  petition.    The  petitioner  being  brought 
before  the  Court  by  the  sheriff,  took  the  oath  required  by  law,  and 
obtained  a  personal  discharge,  and  was  ordered  to  appear  l)efore  the 
Court  at  the  next  October  Term.    He  appeared  at  October  Term, 
1822;  and  he  was  further  ordered  to  appear  before  the  Court  at  the 
next  April  Term.    At  April  Term,  1823,  he  again  appeared,  and  the 
Court  directed  that  because  notice  to  be  inserted  in  one  of  the  public 
newspaper  printed  in  Annapolis,  once  a  week  for  three  months, 
before  the  next  October  Term,  notifying  his  creditors  to  appear  then 
before  the  Court  for  the  purpose  of  recommending  a  trustee  for  their 
benelit,  and  to  show  cause,  if  any,  why  the  said  Chase  should  not 
have  the  benefit  of  the  insolvent  laws.    At  an  adjournment  of  April 
Term,  held  in  June,  1823,  certain  of  the  creditors  of  Chase  filed  id 
Court  their  recommendation  in  writing,  of  Elias  Glenn,  (the  appellee,) 
to  be  appointed  trustee  for  the  benefit  of  the  creditors  of  Chase. 
Which    appointment    the  Court   accordingly  made;   and  ordered 
Glenn,  the  trustee,  to  enter  into  bond  to  the  State  for  the  use  of 
the  creditors  of  Chase,  in  $50,000,  conditioned  in  the  usual  form, 
which  bond  Glenn  entered  into,  with  one  security,  on  the  23d  of 
June,  1823.    At  October  Term,  1823,  Chase  moved  the  Court  for  a 
rule  on  Glenn  to  show  cause,  by  the  next  April  Term,  if  any  he  had, 
why  his  appointment  should  not  be  set  aside  and  revoked  by  the 
Court.    At  April  Terra,  1824,  the  Court  overruled  this  motion.   From 
which  decision  of  the  Court  Chase  appealed  to  this  Court. 

The  cause  came  on  for  argument  before  Buchanan,  C.  J.,  Mab- 
TiN,  Stephen,  and  Abchee,  JJ.  when 

•  Meredithy  for  the  appellee,  moved  the  Court  to  dismiss  the 
■^"■^    appeal,  as  not  being  a  case  where  an  appeal  would  lie  to  this  . 
Court. 

The  Court.    We  must  dismiss  the  appeal.    This  Court  has  uo 
jurisdiction  of  the  case.  Appeal  dismissed^ 

(a)  Approved  in  WUliams  vs.  WUliains^  5  Gill,  87. 
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f  ooe  party  gives  in  evidence  a  part  of  a  conversation  between  the  other 
party  and  a  witness,  it  is  competent  for  such  other  party  to  extract  from 
the  witness  the  whole  of  that  conversation,  (a) 

i  declaration  which  contains  a  count  for  matters  and  articles  properly 
chargeable  in  account,  as  appears  by  a  particular  account  filed,  no  ac- 
count being  filed;  and  another  count  for  special  services,  which  did  not 
state  an  assumption  of  any  particular  sum,  will  not  authorize  a  recovery. 

Hiere  the  pleadings  were  in  that  state,  and  the  evidence  contained  in  the 
bill  of  exceptions  showed  the  plaintiff  had  some  claim,  and  the  verdict 
and  judgment  being  for  him,  the  Appellate  Ck)urt,  on  reversing  the 
judgment  awarded  ^.procedendo. 


Appeal,  from  Saint  Mary's  County  Court.  This  was  an  action  of 
Bsuiupsit,  brought  by  the  appellees,  (the  plaintiffs  below,)  against 
be  appellants,  (the  defendants  below.)  The  declaration  contained 
vo  counts.  1st.  An  indebiiatm  assumpsit  count,  under  the  Act  of 
issembly  of  this  State,  for  sundry  matters  and  articles  properly 
brgeable  in  account,  to  the  value  of  $200,  ^^  as  per  account  filed," 
e,  2d.  A  special  count,  which  charged  for  the  carriage  and  trans- 
Drtation  of  "  divers  bogshea<la  of  tobacco,"  belonging  to  the  de- 
sndants,  in  the  vessels  of  the  plaintiff',  from  Port  Tobacco  in  Charles 
ounty,  to  the  City  of  Baltimore,"  at  the  request  of  the  defendants; 
ad  that  the  defendants  being  thereof  indebted,  in  consideration 
lereof  promised  to  pay  ''the  last  aforesaid  sum  of  money,"  on  re- 
aest.  Nevertheless,  &c.  The  defendants  pleaded  no7i  assumpsit,  on 
hich  issue  was  joined.    No  account  was  tiled  in  the  cause. 

1.  At  the  trial  it  was  admitted  that  the  defendants  were  partners 
i  trade.  The  plaintiff's  then  produced  and  swore  Robert  Tench,  a 
»mpetent  witness,  who  stated  that  in  the  year  1819,  •  about 
le  month  of  May  or  June,  when  the  tobacco  mentioned  in 
le  declaration  was  can-ied  from  Port  Tobacco  to  Baltimore,  the 
aintiffs  were  joint  owners  of  the  schooner  Consort,  the  vessel  that 
UTied  the  tobacco.  To  which  testimony  the  defendants  by  their 
lunsel  objected.  But  the  Court,  [Key  and  Platbb,  A.  J.]  were  of 
)iuion  that  the  same  was  legal  testimony,  and  suffered  it  to  go  to 
le  jary.    The  defendants  excepted. 

2.  The  plaintiff  further  proved  by  the  said  witness,  that  he  heard 
)8iah  Turner,  one  of  the  defendants,  say  that  the  plaintiffs  carried 
om  Port-Tobacco,  to  Baltimore,  the  tobacco  he  purchased  from 
uuuel  Chapman,  in  said  vessel,  in  the  year  aforesaid;  and  that 
bapman  sold  to  the  defendants  forty -two  hogsheads  of  tobacco. 
be  plaintiff's  then  produced  and  had  sworn  Hugh  Cox,  a  competent 
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(a)  So  held  in  SmUh  vs.  Wood,  81  Md.  298. 
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witness,  who  stated,  that  in  the  year  1810,  the  freight  for  a  hogs- 
bead  of  tobacco  from  Port-Tobacco,  to  Baltimore,  was  two  dollars. 
The  said  witness  further  proved,  that  there  were  fonr  additional 
hogsheads  of  tobacco  shipped  in  the  said  vessel  to  be  carried  to  Bal- 
timore, from  Port-Tobacco,  for  and  on  account  of  the  defen<]ants,  at 
the  same  time.  The  defendants  then  offered  to  prove  by  Tench, 
that  he  heard  Lewis  A.  Jenkins,  one  of  the  plaintiffs,  say  that  the 
tobacco  was  damaged  on  board  of  said  vessel  in  the  transportation 
from  Port-Tobacco,  to  Baltimore.  And  further  offered  to  prove,  by 
said  witness,  that  at  the  time  one  of  the  defendant's,  to  wit,  Josiah 
Turner,  told  him  that  the  tobacco  he  purchased  of  Samuel  Chapman, 
was  shipped  to  Baltimore,  by  the  plaintiffs,  in  said  vessel,  the  said 
Josiah  Turner,  then  said  that  the  said  tobacco  was  damaged ;  bat 
does  not  recollect  that  he  said  it  was  damaged  to  any  particular 
amount,  or  that  it  was  damaged  to  the  amount  of  the  freight.  To 
the  admissibility  of  which  testimony  the  plaintiffs  objecte<l;  and  the 
Court  were  of  opinion  thot  the  same  was  not  admissible,  and  refused 
to  permit  it  to  go  to  the  jury.    The  defendants  excepted. 

3.  The  defendants  then  prayed  the  Court  to  instruct  the  jury,  that 
under  the  pleadings  in  this  cause,  the  plaintiffs  were  not  entitled  ta 
recover.  But  the  Court  refused  to  give  the  instruction.  The  de- 
^  fendants  excepted ;  and  the  whole  of  the  preceding  was  •  in- 

*"•*   eluded  in  one  bill  of  exceptions.    The  verdict  and  judgment 
being  against  the  defendants,  they  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eaele,  Mabttn, 
Stephen,  Archer,  and  Dorset,  JJ.  by  Magruder^  for  the  appel- 
lants, and  C.  Dorsey,  for  the  appellees. 

Earle,  J.  delivered  the  opinion  of  the  Court.  The  action  in  this 
case  was  brought  to  recover  freight  on  forty-six  hogsheads  of  tobacco, 
transported  by  Jenkins  and  others,  the  plaintiffs  below,  for  the  de- 
fendants, from  Port-Tobacco,  in  Charles  County,  to  the  City  of  Bal- 
timore. The  declaration  contains  two  counts.  One  count  for  cer- 
tain articles  properly  chargeable  in  account,  as  appears  by  a  partica- 
lar  account  exhibited;  whereas  no  account  whatever  appears  in  the 
record.  The  other  count  is  an  indebitatus  assumpsit  for  freight  on 
tobacco  transported  from  Port-Tobacco,  in  Charles  County,  to  the 
City  of  Baltimore ;  but  it  alleges  no  sum  in  which  the  defendants 
were  indebted  to  the  plaintiffs  for  this  service  rendered,  neither  does 
it  state  the  assumption  by  them  to  pay  any  sum  in  particular  for  the 
same.  To  this  declaration  the  defendants  pleaded  non  assumpsit; 
and  on  the  trial  they  tendered  a  bill  of  exceptions,  which  was  signed 
by  the  Court.  In  this  bill  of  exceptions  the  Court  below  express 
several  opinions,  in  one  of  which  we  concur  with  them,  and  in  the 
others  we  think  they  were  clearly  wrong. 
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The  statement  of  the  witneRS,  Tench,  that  the  plaintiff  were  the 
joint  owners  of  the  schooner  Consort,  when  she  carried  the  tobacco 
to  Baltimore,  was  admissible  proof,  althonp:h  not  very  satisfactory 
testimony,  without  some  explanation  of  his  knowledge  of  the  plain- 
tiff's ownership,  if  it  was  a  point  desirable  to  be  established  on  the 
trial  of  such  an  issue.  The  same  witness  ought  to  have  been  suf- 
fered to  relate  what  he  had  heard  one  of  the  plaintiffs,  Jenkins,  say 
ooDcerDing  the  damage  of  the  tobacco  in  its  passage  to  Baltimore, 
as  well  as  the  whole  conversation  he  held  with  Josiah  Turner,  one  of 
the  defendants,  on  the  same  subject,  whose  admission,  relative  to 
the  quantity  of  the  tobacco,  had  been  made  use  of  by  the  plaintiffs. 

•  We  are  also  of  opinion,  that  the  Court  erred  in  refusing  ^^^ 
to  give  the  last  instruction  prayed  for  by  the  defendants.  Itl-* 

The  pleading  in  the  cause,  on  behalf  of  the  plaintiffs,  are  not  in 
a  state  to  authorize  a  recovery,  however  just  their  demand  may  be. 
We  reverse  the  judgment  of  Saint  Mary's  Couuty  Court,  and  return 
them  the  cause  on  a  procedendo.  Judgment  reversed^  dec. 


GiLEB,  Adm'r  of  Bacon  vs.  Pebbyman. — June,  1827. 

Where  a  declaration  sets  forth  a  claim  or  demand  of  the  plaintiff  against 
the  intestate  of  the  defendant,  and  the  intestate ^s  promise  to  pay  it,  a 
reference  of  such  demand^  by  his  administrator,  (the  defendant,)  and 
the  plaintiff,  to  arbitrators — ^an  award,  in  pursuance  of  such  reference, 
for  a  specific  sum  in  favor  of  the  latter — ^a  promise  by  the  defendant,  as 
administrator,  to  pay  it,  and  charges  a  breach  in  the  non-payment  of 
that  sum,  it  contains  matter  enough  to  warrant  a  judgment  against  the 
defendant  in  his  character  of  administrator.  The  plaintiff  is  under  no 
necessity  to  aver  assets  in  the  hands  of  the  defendant,  as  administrator, 
sufficient  to  pay  his  debt. 

"Hiis  peculiar  mode  of  declaring  originated  in  a  plan  to  save  the  Statute  of 
Limitations,  and  proceeds  upon  the  ground,  that  it  neither  pledges  the 
personal  responsibility  of  the  administrator  after  verdict,  nor  deprives 
him  of  any  defence  he  could  have  had,  if  he  had  been  charged  with  an 
assumpsit  by  his  intestate;  and  with  these  qualifications,  it  will  be  re- 
ceived and  adopted. 

An  administrator  who  relies  on  the  general  issue  plea,  after  verdict  and 
judgment  thereon,  has  admitted  assets  to  pay  the  amount  claimed  of 
him.  (a) 

By  the  Statutes  of  21  Jac.  I,  ch.  18;  5  Geo.  I,  ch.  18,  and  the  Act  of  Assem- 
bly of  1809,  ch.  153,  a  variance  between  the  writ  and  declaration  is  cured 
after  verdict,  {jb) 

Nfo  form  of  words  is  necessary  to  be  used  in  an  averment  that  a  defendant 
is  administrator;  if  enough  is  said  to  amount  to  an  allegation,  that  the 
defendant  administered  on  the  estate  of  the  deceased,  it  will  suffice. 


(a)  See  Wilson  vs.  Slade.  2  H.  &  J.  244,  note, 

(b)  Cited  in  WUrns  vs.  White,  26  Md.  886;  Vernon  vs.  Tucker,  30  Md.  468. 
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A  declaratioD  vicious  on  account  of  an  averment  obeciirelj  made,  is  not 
such  a  fatal  objection  as  will  reverse  a  judgment. 

Appeal  from  Baltimore  County  Court.  Actioo  of  assumpsit. 
The  writ  wfu  sgaiQBt  the  defeudant,  (now  appellant,)  in  his  own 
^ght.  The  declaration  contained  tvo  counts.  The  first  count  stated, 
that  "  a  certain  James  Bacon,  late  of  Baltimore  County,  deceased, 
on  whose  estate  the  defendant  hath  admiQiatered,  some  time  before 
his  death,  cut  down,  destroyed,  and  took  away,  a  large  quantity  of 
timber  from  ofT  the  laud  of  the  plaintiff,  for  which  th<!  said  James 
never  paid  or  satisfied  •  the  pUvintiff,  although  otten  requested 
*'**  so  to  do,  to  wit,  at  the  county  aforesaid ;  but  always  promised 
and  engaged  to  and  with  the  plaintiff,  that  be  would  pay  and  satisfy 
him  tor  the  same  timber.  And  whereas,  after  the  death  of  the  said 
James,  and  the  administration  on  his  estate,  so  as  aluresaid  taken 
out  by  the  defendant,  he  the  plaintiff  and  defendant  agreed  to  leare 
the  valuation  of  said  timber  to  a  certain  Abraham  Jarrett  and  Wal- 
ter T.  Hall,  of  Harford  County  aforesaid,  he  the  defendiuit,  agree- 
ing to  pay  to  the  plaintiff  whatever  sum  the  said  two  persons  might 
determine  and  award  the  said  timber  to  be  worth.  And  the  said 
Jarrett  and  Hall,  in  pursuance  of  said  agreement  between  the  plain- 
tiff and  defendant,  afterwanls,  to  wit,  on  the  30th  day  of  July,  in 
the  year  181S,  at  Harford  Connty  aforesaid ;  that  is  to  say,  at  Balti- 
more County  aforesaid,  did  award  and  determine  that  said  timber, 
so  !is  albresaid  cut  down  and  destroyed,  and  taken  away  by  said 
James,  was  worth  the  sum  of  S19T,  an'd  made  out  a  written  award 
to  that  effect;  of  which  the  plaintiff  and  defendant  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  at  Baltimore  County  afore- 
said, had  notice.  Whereuimn  the  defendant  became  liable  to  pa; 
the  said  sum  of  8197  to  the  plaintiff;  and  being  so  liable,  he  the  de- 
tendant,  sts  administrator  aforesaid,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  same  day  and  year  last  aforesaid,  at  Baltimore 
County  aforesaid,  undertook  and  faithfully  to  the  plaintiff  did  prom- 
ise, that  he  the  defendant,  as  administrator  of  said  James  as  afore- 
said, would  well  and  truly  content  and  pay  the  plaintiff  the  said  Gimi 
of  $197,  when  afterwards  he  should  be  thereunto  requested."  The 
second  count  was  upon  an  insimul  computagsent  hBtweeii  the  piaui- 
tiff',  and  defendant  as  administrator  aforesaid,  of  divers  sums  of 
money  due  and  owing  by  the  defendant,  as  such  administrator,  to 
the  plaintiff,  &c.  Tlie  defendant  demurred  to  the  declaration.  The 
C"inily  Court  overruled  the  demurrer  as  to  the  first  count  in  the 
dei'l.ii  atiOD,  and  sustiiined  it  as  to  the  second  count.  The  defendant, 
with  the  leave  of  the  Court,  then  pleaded  non  aisvmpiiU  to  the  fiist 
c'lDiii.  and  issue  was  joined.  Verdict  for  the  plaintiff,  and  judgmeDt 
against  the  defendant,  as  administrator  of  Bacon,  si  non,  de  bonii 
propriiH  as  to  costs.    The  defendant  appealed  to  this  Coart. 
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The  cause  was  argued  before  Buohanai^,  C.  J^,  Eable,  Mabtin, 
Stephen,  and  Dobset,  JJ.  ; 

SeoU  and  Meredith^  for  the  appellant,  cited  NetcL  on  Cont  79; 
MitehiMon  vs.  Heivsanj  7  T.  JK.346,  (note;)  Pearson  vs.  Henry^sAdm^ 

R.  Johnson^  for  the  appellee,  cited  ifollers  vs.  Lawrence^  Willes^  421 ; 
6  Com.  Dig.  tit  Pleader j  (2  D.  1,)  576;  9  Cokej  24  (a;)  Elting  vs. 
Vanderlyn,  4  Jo*fW.  237 ;  •I  Chitt  PL  253;  DttraW  vs.  Craig, 
2  Wheat.  45;  Vanderplank  vs.  -BanA»,  2  mfa.  85;  IfoZ^  vs.  *•*'* 
IVnc*,  Jft.  395 ;  Act  of  1809,  ch.  153;  Uolliday  vs.  Fletcher^  2  Zrf. 
iZoyw.  1610 ;  i&\  C.  Stra.  781 ;  Garland  vs.  CAntte/,  12  JbAiw.  430 ; 
Barm,  159, 160;  5  Com.  Dig.  tit.  Pleader,  (2  D.  II,)  586;  7>ertn,  d-c.  of 
Bristol  vs.  Guyse,  1  Saund.  112,  {note  2.) 

Eable,  J.  delivered  the  opinion  of  the  Court.  This  is  an  appeal 
in  aD  action  of  assumpsit,  brought  by  Ferryman,  the  appellee,  to 
recover  a  debt  due  to  him  from  one  James  Bacon,  on  whose  estate 
Giles,  the  appellant,  administered.  The  writ  issued  against  Giles 
in  bis  own  right,  the  declaration  counts  on  a  promise  made  by  him 
as  administrator  of  Bacon,  and  the  judgment  is  against  him  de  bonis 
testatoris.  The  second  count  in  the  declaration  was,  on  demurrer, 
disposed  of  by  the  Court  against  the  plaintiff,  and  makes  no  part 
of  this  case.  To  the  first  count  the  general  issue  was  pleaded,  and 
a  verdict  rendered  against  Giles,  as  administrator,  for  the  debt  of 
the  intestate.  He  has  taken  this  appeal;  and  upon  his  objections 
to  the  record,  the  opinion  of  the  Court  will  now  be  pronounced. 
The  principal  objections  are  to  the  declaration ;  and  is  contended 
that  it  does  not  contain  matter  enough  to  warrant  a  judgment 
against  the  defendant  in  his  character  of  administrator ;  and  that 
it  is  defective  in  not  averring  assets  in  his  hands  to  pay  the  debt, 
whei^with  the  judgment  charges  him  as  administrator. 

The  declaration  sets  forth  a  debt  due  from  Bacon,  in  his  life-time, 
and  his  promise  to  pay  it;  it  sets  forth  also  a  reference  of  this 
demand  between  the  plaintiff,  and  the  defendant  as  administrator,  to 
perHons  named  b^'  them,  who  rendered  an  award  for  •  8197,  ^^^ 
due  the  plaintiff,  which  sum  the  defendant,  ius  administrator  ■^"•^ 
of  Bacon,  undertook  and  promised  to  pay,  and  it  charges  a  breach 
in  the  non-payment  by  the  defendant  of  this  sum.  This  peculiar 
manner  of  declaring  originated  in  a  plan  to  save  the  Statute  of  Lim- 
itations, is  according  to  the  approved  precedents  of  Wentworih  and 
Chitty,Skni\  has  the  authority  of  several  respectable  judicial  decisions. 
Secar  vs.  Atkinson,  1  B.  Elk.  Rep.  102,  is  among  the  earliest  of  them. 
In  that  case  the  declaration  contained  four  counts.  Three  upon 
promises  made  by  the  intestate,  and  the  fourth  stated,  that  the 
plaintiff  accounted  with  the  defendant,  as  administratrix,  of  and 
concerning  divere  sums  of  money,  &c.  owing  from  the  intestate  to 
the  plaintiff,  and  upon  that  account  the  intestate  was  found   in 
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arrear,  and  indebted  to  the  plaintiff,  &c.  and  being  so  fonnd  in 
arrear  and  indebted,  she,  as  administratrix,  in  consideration  thereof 
promised,  &c.    Exception  was  taken  to  this  declaration  on  the  score 
of  misjoinder  in  action;  and  it  was  urged,  that  the  first  coants,  being 
on  the  undertaking  of  the  intestate,  and  the  last  count  on  that  of 
the  administratrix  herself,  the  judgment  on  the  former  must  be 
*  de  bonis  testatoriSj  and  on  the  latter  de  hofiis  propriis.    But  the  Court 
thought  otherwise,  and  distinctly  determined  that  the  defendant 
was  charged  in  all  the  counts  as  administratrix,  and  that  the  judg- 
ment on  all  the  counts  should  be  de  banu  testatoris;  and  in  deciding 
Secar  vs.  Atkhisoriy  the  case  of  Hawes  vs.  Smithy  1   Vent  268,  and 
2  Lev.  122,  was  examined  by  the  Court,  and  declared  irreconcilable 
with  any  true  principle  of  the  law.     Whitaker  vs.  Whitaker,  6  Johns. 
Bep.  112,  is  a  more  recent  authority,  giving  sanction  to  this  mode  of 
declaring.    Judge  Spencer,  who  delivered  the  Court's  opinion,  not 
only  approves  of  it,  but  he  states  that  the  same  defence  may  be 
made  to  it,  as  to  a  count  charging  the  promise  made  by  the  testator. 
In  this  case,  as  in  the  case  before  us,  there  is  but  a  single  count  in 
the  declaration,  and  it  simply  states  that  the  testator  was  indebted 
to  the  plaintiff  for  money  lent  and  advanced;  and  being  so  thereof 
indebted,  the  defendant,  as  his  executor,  after  his  death,  in  consid- 
eration thereof,  upon  himself  assumed  to  pay,  &c.    !No  promise  by 
the  testator  is  stated ;  and  yet  it  had  the  approbation  of  that  en- 
lightened Court,  who  declared  it  a  valid  declaration,  and  that  the 
1  ^i\  proper  judgment  thereon  was  rfe  bonis  •  testatoris.    These  adju- 
* '^  dications,  it  is  perceived,  go  upon  the  grounds  that  this  mode 
of  declaring  neither  pledges  the  personalresponsibility  of  the  adminis- 
trator after  verdict,  uor  deprives  him  of  any  defence  he  could  have  had 
if  he  had  been  charged  with  an  assumpsit  by  his  intestate;  and  it  is 
with  these  qualifications  it  will  be  received  and  adopted  by  this  Court. 
And  the  debt  due  from  the  deceased,  being  the  consideration  of  the 
promise  by  the  executor  or  administrator,  it  would  be  advisable  at 
all  times  to  state  it  clearly  and  plainly,  and  to  he  prepared  to  sup- 
port it  by  competent  proof ;  as  it  would  be  strictly  to  observe  to 
insert  the  words,  "  as  executor,"  or  "  as  administrator,"  after  the 
promisQ  made  by  the  defendant  in  his  representative  character. 

The  decision  referred  to  upon  this  first  objection,  disposes  of  the 
second  made  by  the  defendant  to  the  plaintiff's  declaration. 

The  plaintiff'  was  under  no  necessity  to  aver  assets  in  the  bands 
of  the  defendant,  sufficient  to  pay  his  debt  as  administrator.  It 
was  open  to  the  defendant  to  plead  plene  administravit^  or  any  other 
plea,  going  to  show  a  defect  of  assets,  as  much  as  it  would  have 
been  in  an  ordinary  suit  against  him  u|)on  the  promises  of  his  intes- 
tate ;  and  if  this  defence  was  within  his  power,  and  has  been  pre- 
termitted by  him,  he  is  only  placed  in  the  situation  of  many  others, 
who  have  defended  themselves  on  wrong  and  mistaken  gronnds. 
The  general  issue  plea,  he  has  chosen  to  use,  and  by  the  verdict 
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aod  judgment  thereon,  he  has  admitted  assets  to  pay  the  debt 
daimed  of  him. 

On  the  argument  of  this  cause,  other  objections  were  made  to  the 
fecord  by  the  defendant's  counsel,  upon  which  we  will  also  olfer  some 
short  observations.  It  was  said  that  the  variance  between  the  writ 
and  declaration  is  fatal,  and  ought  to  reverse  the  judgment;  and 
that  the  omission  in  the  latter  to  aver,  that  the  defendant  adminis- 
tered on  Bacon's  estate,  is  also  a  palpable  error. 

The  writ  is  against  the  defendant  in  his  own  right,  and  the  decla- 
ration charges  him  in  his  representative  character,  and  there  is  cer- 
tainly a  seeming  variance,  if  he  is  in  time  to  take  advantage  of  it. 
Tbw,  then,  is  the  question  presented  to  us,  •  and  it  will  be  ^^^ 
answered  by  a  recurrence  to  the  authorities.  We  have  been  ■  •  * 
referred  to  Duvall  vs.  Craig,  2  Wheat,  45,  wh^re  the  Supreme  Court 
of  the  United  States  say,  that  a  variance  between  the  writ  and 
declaration  cannot  he  taken  advantage  of  on  general  demurrer,  but 
most  be  pleaded  in  the  early  stages  of  the  case,  in  abatement.  But 
Serjeant  Williams  in  his  excellent  notes  on  Saunders,  (1  vol.  318^ 
wie  3,}  holds  a  different  doctrine.  He  has  brought  together  all  the 
adjudications  on  the  subject,  and  has  reasoned  himself  into  the 
belief,  that  no  advantage  whatever  can,  at  this  day,  be  had,  either 
of  a  defective  original,  or  of  a  variance  between  it  and  the  declara- 
tion. Be  this  as  it  may,  and  it  is  a  point  we  do  not  now  mean  to 
decide,  we  are  clearly  of  opinion,  that  the  appellant  has  lost  the 
opportunity,  if  he  had  one,  of  availing  himself  of  this  defect  in  Che 
proceedings.  There  is  a  verdict  rendered  in  this  case  for  the  appel- 
lee; and  by  the  statutes  of  amendment  and  jeofails,  and  an  Act  of 
Assembly  passed  in  1809,  ch.  153,  the  defect  mentioned  is  cured. 
The  Statutes  of  21  Jac.  I,  ch.  13,  and  5  of  Geo.  I,  ch.  13,  particularly 
point  to  a  variance  between  the  writ  and  declaration,  and  by  their 
provisions,  after  verdict,  the  judgment  shall  not  be  reversed  in  any 
Court  of  record  for  such  variance.  The  Act  of  1809,  ch.  163,  is  also 
explicit  on  this  subject. 

Thefnrther  point  in  this  case  is  readily  answered.  It  is  sufficiently 
averred  in  the  dex^laration,  that  the  defendant  administered  on  Bacon's 
«tate.  No  form  of  words  is  necessary  to  be  used  in  an  averment  of 
this  kind.  If  enough  is  .said  to  amount  to  an  allegation,  that  the 
defendant  administei-ed  on  the  estate  of  the  deceased,  it  will  suffice, 
ft  is  here  expressly  said  that  he  did  so  administer;  and  if  the  delend- 
^thad  been  so  disposed,  he  might  have  pleaded  ne  unques  adminis- 
^tor,  and  concluded  to  the  country,  which  only  can  be  done  where 
^e  subject-matter  of  the  plea  is  a  denial  of  an  affirmative  allega- 
tion in  the  declaration.  If,  however,  the  declaration  could  be 
thought  vicious  on  account  of  making  this  averment  obscurely^ 
^"'^ly  it  is  not  such  a  fatal  objection  to  it  as  will  reverse  the  judg- 
"^ent.  No  case,  authorizing  such  a  conclusion,  has  been  hinted  at> 
^d  certainly  the  Court  have  no  knowledge  of  such  an  authority. 

Judgment  affirmed. 
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172         •  Fenwick  v8.  Floyd^s  Lessee. — June,  1827. 

There  must  be  such  a  description  of  the  land  claimed  in  an  action  of  eject- 
ment, as  will  enable  the  sheriff  to  deliver  posaession  after  judgment. 

A  declaration  claiming  251  acres,  part  of  a  tract  of  land  called,  Ac.  without 
any  description  of  the  part  claimed,  and  a  writ  of  possession  in  con- 
formity, are  both  defective,  (a) 

The  return  of  a  sheriff  to  a  writ  of  JL  fa.  showing  a  levy  on  part  of  a  tract 
of  land,  without  any  description  of  such  part,  is  defective,  and  a  sale 
under  it  passes  no  title,  (bf 

In  an  ejectment  by  a  purchaser  under  a  sheriff  ^s  sale,  against  the  debtor, 
who  refuses  to  give  up  the  possession  of  the  land,  it  is  incumbent  on  the 
plaintiff  to  produce  the  judgment,  and  the  fieri  facias^  and  to  prove  the 
sale  of  the  land,  which  may  be  done,  either  by  a  deed  from  the  sheriff, 
or  a  return  of  the  fi,  fa.  They  are  sufScient  to  entitle  him  to  recover. 
(c) 

In  the  absence  of  a  deed  from  the  sheriff,  and  his  return  to  the  execution,  a 
memorandum  in  writing  of  the  sale  must  be  produced,  to  take  the  case 
out  of  the  Statute  of  Frauds,  (d) 

Appeal  from  Saint  Mary's  County  Court.  Ejectment  "  for  all 
that  tract  or  parcel  of  plautable  laud,  being  part  of  a  tract  of  land 
called  Besurrectiou  Manor,  lying  and  being  in  the  county  aforesaid, 
containing  251  acres."  The  defendant,  (now  appellant,)  pleaded 
not  guilty,  and  issue  was  joined. 

At  the  trial  the  plaintiff  read  in  evidence  a  certificate  of  snrve.v 
of  EesuiTection  Manor,  made  on  the  24th  of  March,  1650,  for  Thomas 
Cornwallis,  containing  4,000  acres;  also  the  record  of  a  judgment 
rendered  in  Saint  Mary's  County  Court  in  March,  1821,  in  an  action 
brought  by  Floyd,  the  lessor  of  the  plaintiff  below,  against  the  appel- 
lant; and  also  of  a  fieri  facias  issued  on  that  judgment,  and  tbe 
sheriff's  retuni  thereon,  viz.  '^Laid  as  per  schedule,  and  sold  to 
William  Floyd  for  J616.30,  the  16th  of  January,  1821."  The 
schedule  referred  to  stated,  that  the  land  seized  under  the  fieri 
facias^  was  "  Part  of  Resurrection  Manor,  containing  251  acres,  more 
or  less,"  and  appraised  to  $1,000.  The  defendant  then  prayed  the 
Court  to  instruct  the  jury,  that  the  plaintiff  was  not  entitled  to  a 
verdict.  But  the  Conrt,  [Key,  A.  J.]  was  of  opinion  that  the  plain- 
tiff was  entitled  to  recover,  and  instructed  the  jury  to  find  a  verdict 
for  the  plaintiff.  The  defendant  excepted;  and  the  verdict  and 
judgment  being  against  him,  he  appealed  to  this  Court. 


(a)  Cited  in  Deery  vs.  Cray,  10  Wallace,  271.    Of.  TJiomas  vb.  Turvey.pott. 
m.  p.  485;  Hammond  vs.  Norris^  2  H.  &  J.  113,  note, 

(b)  Approved  in  Clark  vs.  Bealmear,  1  G.  &  J.  448. 

(c)  Approved  in  Estep  vs.  Weems,  6  G.  &  J.  307,  and  Miles  vs.  Knott,  12  0. 
A  J.  454. 

(d)  See  Boring  vs.  Lemmon^  5  H.  &  J.  179,  note;  Barney  vs.  Patter$(m^^ 
H.  &  J.  157,  note  (d) 
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The  cause  was  argaed  at  the  last  June  Term,  before  Buchanan^ 
0.  J^  Easle,  Martin,  Aboheb,  and  Dobset,  J  J. 

•  C.  BoTiey^  for  the  appellant,  contended,  1.  That  the  cer-  ^.^q 
tiflcate  of  survey,  offered  in  evidence,  was  not  sufficient  evi-  -^  •  •* 
dence  that  the  Proprietary  had  parted  with  his  title,  without  produ- 
mg  a  grant  of  the  land.  2.  That  the  return  of  the  sheriff  to  the 
UTit  of  fieri  facias,  was  void  for  uncertainty  in  the  description  of  the 
land  sold.  On  the  first  point,  he  cited  Plummer  vs.  Lane,  4k  H,  & 
MeH.  72 ;  Hall  vs.  Qittings,  1  H,  dk  J.  120.  On  the  second  point, 
Step.  Touch.  249;  3  Bac.  Ah,  389,  392;  4  Corn.  .Dig.  131;  1  PhilL 
Bvid.  203 ;  Williamsan  vs.  Perkins,  1  H.  d  J.  449 ;  Fitzhugh  vs.  Hel- 
te»,  3  5.  <lfe  J.  206 ;  Barney  vs.  Patterson,  6  H.  dt  J.  204. 

(Jausin,  for  the  appellee.  1.  Where  the  plaintiff  and  defendant 
daim  under  the  same  title,  it  was  unnecessary  to  offer  a  grant  of  the 
land  in  evidence.  2  Phill.  Evid.  203 ;  Eamsbottom  vs.  Buckhurst,  2 
Mavie  <&  JSelw.  565;  2  Starkie^s  Evid.  521.  2.  As  to  the  return  of  the 
sheriff  to  the  fieri  fcufia^s,  and  his  sale,  &c.  he  cited  Boreifig  vs.  Lem- 
mon,  5H.  dt  J.  225 ;  Barney  vs.  Patterson,  6  H.  rf:  J.  204. 

Curia  adv.  vult. 

Mabtin,  J.  at  the  present  term,  delivered  the  opinion  of  the 
Court.  It  is  not  necessary  to  go  into  a  particular  examination  of  the 
several  alleged  errors  in  this  case,  for  the  proceedings  are  erroneous 
almost  from  the  commencement  to  the  termination  of  them. 

An  action  of  ejectment  is  a  remedy  given  to  the  party  to  obtain 
the  possession  of  lands  which  are  wrongfuUy  detained  from  him,  and 
as  the  sheriff,  after  judgment,  is  to  deliver  the  possession  of  the  lands 
recovered,  there  must  be  such  a  desciiption  of  them,  as  will  enable 
him  to  effect  that  purpose. 

This  ejectment  was  instituted  to  recover  251  acres,  part  of  a  large 
tract  of  land  called  Eesurrection  Manor.  By  the  certificate  of  sur- 
vey it  appears,  that  tract  contains  4,000  acres,  and  by  the  judgment 
in  this  case,  it  would  seem,  the  plaintiff  is  entitled  to  251  acres,  part 
of  that  tract ;  but  whether  that  part  is  to  be  located  on  the  north, 
aoath,  east  or  west  side  of  the  whole  tract,  is  leit  in  perfect  uncer- 
tainty. 

*  The  declaration  claims  251  acres,  part  of  a  large  tract  of  ^ 
land,  without  any  description  of  the  part  claimed;  the  return  -^  "^ 
to  the  fieri  ftmas,  relied  on  as  evidence  of  title,  is  equally  defective ; 
it  is  for  251  acres.  Part  of  Eesurrection  Manor,  valued  at  $1,000, 
without  any  metes  or  bounds,  or  other  descrii)tion,  by  which  its  loca- 
tion could  be  established.  It  has  been  contended,  that  this  eject- 
ment was  brought  to  recover,  not  a  part  of  the  tract  called  Eesurrec- 
tion Manor,  but  for  a  whole  tract  that  was  called  Part  of  Eesurrec- 
tion Manor ;  this  is  evidently  a  mistake.  If  we  are  to  judge  of  the 
plaintiff' 's  intention  by  his  declaration,  it  is  clear  he  claimed  not  a 
whole  tract,  but  only  a  part.     Hi  describes  it,  not  as  a  tract  called 
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^'part  of  a  tract,"  but  as  a  tract  of  ])1antable  land,  beiDg  part  of  a 
tract  called  Eesurrectiou  Manor.    This  is  apparent  from  the  te^ti- 
mony  offered  at  tbe  trial — the  certificate  of  survey,  not  of  a  tract 
called  part  of  a  tract,  containing  251  acres,  but  of  BesurrectioD 
Manor,  containing  4,000  acres ;  and  it  must  be  conceded,  the  certifi- 
cate of  one  tract  of  laud  cannot  be  competent  evidence  to  8up{K)rt 
an  action  for  a  different  tract.    The  return  to  the  fieri  facicUy  under 
which  he  claims  title,  is  also  conclusive  upon  this  subject.    The  sheriff 
sold,  not  a  whole  tract,  but  as  he  expressly  states,  Part  of  Resurrec- 
tion Manor,  and  ^his  return,  (if  the  lands  had  been  properly  de- 
scribed in  it,)  could  be  only  offered  as  evidence  of  title  to  such  lands 
as  were  sold  by  him.     If  a  writ  of  possession  had  been  issued  on 
this  judgment,  what  part  of  the  original  tract  could  the  sheriff  deli- 
ver to  the  plaintiff*  under  it  f    He  must  deliver  251  acres,  but  neither 
the  writ  of  possession,  the  judgment,  the  return  to  the  fieri  faciaSy 
nor  any  other  part  of  the  proceedings,  would  enable  him  to  make  a 
location  of  them.    It  would  be  a  vain  and  nugatory  command  that 
could  not  be  executed. 

The  Court  do  not  mean  to  intimate  that  it  was  necessary  in  this 
case  tor  the  plaintiff  to  deduce  a  regular  title  from  the  patentee.  In 
an  ejectment,  by  a  purchaser  under  a  sheriff' 's  sale,  against  tbe 
debtor,  who  refuses  to  give  up  the  possession  of  the  land,  it  is  iucnm- 
bent  on  the  plaintiff'  to  produce  the  judgment,  the  fieri  fadaSj  and  to 
pi*ove  the  sale  of  the  land,  which  may  be  done  either  by  a  deed  from 
the  sheriff,  or  a  return  to  the  fi^erifcbcias;  and  if  these  proceedings 
^  ^  are  correct,  they  are  sufficient  •  to  entitle  him  to  recover.  In 
*  ■  ^  the  absence  of  a  deed  from  the  sheriff,  and  his  return  to  the 
execution,  a  memorandum,  in  writing,  of  the  sale,  must  be  produced 
to  take  the  case  out  of  the  Statute  of  Frauds. 

Judgment  reversed. 


Betts  et  nx.  vs.  The  Union  Bank  of  Maryland. — June,  1827. 

Marriage  cannot  be  given  in  evidence  as  the  consideration  of  a  deed  of  bar- 
gain and  sale  expressed  to  be  made  for  a  money  consideration  only,  (a) 

The  greatest  extent  to  which  the  authorities  have  gone,  has  been  to  allow  an 
additional  consideration  to  be  proved,  which  is  not  repugnant  to  the  one 
mentioned  in  the  deed:  but  where  a  deed  is  impeached  for  fraud,  tbe 
party  to  whom  the  fraud  is  imputed,  will  not  be  permitted  to  prove  any 
other  consideration  in  support  of  the  instrument.  (6) 

(a)  As  to  contracts  in  consideration  of  marriage,  see  Buchanan  vs.  Deshon^ 
post,  m.  p.  280. 

[b)  In  Clagett  vs.  Halh  9  G.  &  J.  91,  it  was  held  that  where  a  deed  if 
charged  to  be  fraudulent,  or  a  secret  trust  to  be  its  real  consideration,  and 
when  the  consideration  recited  in  it  has  not  been  disproved,  evidence  of  col- 
lateral circumstances,  showing  an  additional  consideration  not  expreflsed  in 
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Ante-nuptial  settlements,  made  in  consideration  of  marriage,  are  good,  even 

though  the  party  be  then  indebted. 
As  a  general  principle  of  the  law,  delivery  is  essential  to  the  legal  eanstence 

and  validity  of  a  deed;  but  our  legislative  enactment  declares  a  deed, 

recorded  within  the  time  prescribed  by  law,  to  be  efficient  and  operative 

from  the  time  of  its  date. 


the  deed,  may  be  received  to  repel  the  charge  of  fraud,  or  of  a  secret  trust. 
In  this  case  it  was  objected  that  the  deed  in  question  being  impeached  for 
fraud,  no  evidence  of  any  other  consideration  than  that  expressed  in  it 
oonld  be  received  to  sustain  it,  and  the  case  in  the  text' was  relied  upon  in 
support  of  the  objection.    But  the  Court  said  that  ''the  authorities  referred 
to  have  no  application  to  the  question  on  which  they  have  been  produced. 
The  deed  before  us  Las  not  been  rendered  void  and  inoperative  by  disprov- 
ing the  consideration  expressed  in  it.    The  proof  is  not  offered  to  ingraft 
into  it  a  new  consideration,  without  which  it  ceases  to  have  any  legal  exist- 
ence or  validity,  nor  to  add  to,  vary  or  change  the  written  instrument  by 
proving  a  consideration  not  expressed  in  it,  but  it  is  offered  to  contradict 
the  evidence,  (if  any  had  been  produced,)  of  fraudulent  pretences  and 
nndne  influence  exercised  over  the  testator;  and  to  repel  and  discredit  the 
charge  of  becret  trust  to  pay  debts.  ^  ^    The  case  in  the  text  is  ako  distin- 
^fihed  in  Harris  vs.  Alcock^  10  G.  &  J.  248,  where  it  was  held  that  if  a 
jndgment  be  confessed  upon  a  note  professing  to  be  for  value  received,  and 
the  creditors  of  the  party  confessing  the  judgment  attempt  to  impeach  the 
same  by  showing  that  the  note  was  not  given  for  value,  but  was  fictitious,  it 
is  competent  for  the  judgment  creditor  to  show  what  was  in  fact  the  con- 
sideration for  which  the  note  was  given.    In  Cole  vs.  Albers^  1  Gill,  423,  it 
was  held  that  where  the  consideration  stated  in  a  mortgage  is  a  sum  of 
money  in  hand  paid,  and  the  mortgage  is  taken  to  secure  that  sum,  evidence 
is  admissible  to  show  the  payment  of  a  part  of  that  sum,  and  that  the  mort- 
gage was  to  secure'  advances  made,  and  to  be  made  to  that  extent.    The 
Court  said:  ''In  the  case  of  Betts  and  the  Union  Bank^  the  evidence  could 
not  be  received  because,  by  the  dis(A:oof  of  the  consideration  expressed,  the 
deed  had  been  rendered  inoperative  and  void,  and  parol  evidence  of  a  differ- 
ent consideration  could  not  be  received  to  set  up  the  deed  thus  impeached. 
But  here  the  deed  is  not  impeached,  or  rendered  inoperative  and  void,  by 
the  evidence  offered,  but  the  evidence  is  adduced  to  rebut  any  idea  of  fraud 
by  showing,  not  a  different  consideration,  but  the  same  kind  of  considera- 
tion, differing  only  in  amount  and  the  circumstances  under  which  it  as- 
sumed this' shape."     And  so  in  Manfield  vs.  KUgour^  81  Md.  246,  where 
it  appeared  that  the  consideration  expressed  in  a  bill  of  sale  was  ^'  $1,144.50 
paid  me,"  and  the  proof  showed  that  a  note  for  that  amount,  at  six  months, 
was  given  by  the  purchaser,  it  was  held  that  the  consideration  proved  was 
sufficient  to  support  the  deed.    The  Ck>urt  said  that  in  the  cases  of  Betta  vs. 
Union  Bank,  and  others,  the  consideration  attempted  to  be  shown  was  dif- 
ferent in  kind  from  that  expressed  in  the  deed.     '"The  principle  decided  by 
these  cases  is  that  where  a  deed  purports  to  be  on  a  moneyed  consideration, 
it  cannot  be  shown  that  money  did  not  constitute  the  consideration;  or  if 
voluntary,  or  on  consideration  of  marriage,  or  the  like,  it  cannot  be  shown 
that  the  consideration  was  a  moneyed  one."    In  Smith  vs.  Dams^49  Md. 
488,  the  case  in  the  text  is  cited,  and  it  is  said  to  be  ''  well  settled,  that  where 
a  deed  is  impeached  for  fraud,  the  party  to  whom  the  fraud  is  imputed  may 
show  the  actual  consideration  paid,  provided  it  be  of  the  same  kind  as 
that  stated  in  the  deed,  differing  only  in  amount."    See  Ellinger  vs.  Crawly 
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Appeal  from  the  Court  of  Chancery.  The  complainants  in  that 
Court,  (now  appellees,)  filed  their  bill  on  the  25th  of  September, 
1820,  against  the  appellants,  and  Edward  Priestly,  in  which  it  is 
stated  that  on  the  24th  of  March,  1819,  Betts,  (one  of  the  defend- 
ants and  api>ellants,)  being  indebted  to  the  complainants  in  the  sam 
of  $1,700,  upon  two  promissory  notes,  one  for  $700,  dated  the  22d  of 
February,  and  the  other  for  $1,000,  dated  the  25th  of  February  then 
last  passed,  payable  60  days  after  their  respective  dates,  both  of 
which  notes  were  drawn  by  Priestly,  one  other  of  the  defendants,  in 
favor  of  Betts,  and  by  him  endorsed,  and  discounted  by  the  com- 
plainant for  the  sole  use  and  accommodation  of  Betts,  at  their  bank- 
ing house,  in  consideration  that  the  complainants  had  agreed  to  ex- 
tend the  accommodation  of  the  said  notes  for  the  term  of  three 
years  from  the  24th  of  March,  1819 ;  and  to  accept  of  a  security  on 
the  property  of  Betts  in  lieu  of  Priestly's  name  and  responsibility  j 
and  for  the  purpose  of  more  effectually  securing  the  payment  of  the 
said  sum  of  money,  and  interest  thereon,  Betts  made  and  executed 
1  ^it  *  ^^^^  ^^  mortgage  or  trust,  dated  •  the  24th  of  March, 
*  ■"  1819,  and  thereby  conveyed  to  the  complainants,  and  their 
assigns,  all  that  lot  of  ground  in  the  City  of  Baltimore,  No.  Ill, 
being  part  of  a  tract  of  land  called  Todd*s  Bange,  &c.  with  a  pro- 
viso that  the  said  conveyance  should  be  void  in  case  Betts,  his  heirs, 
&c.  should,  before  the  expiration  of  the  term  of  three  years  from  the 
date  thereof,  pay  to  the  complainants  the  said  sum  of  money,  &c. 
and  should  in  the  meantime  renew  the  said  notes  at  the  end  of  every 
60  days,  and  pay  the  regular  interact  or  discount  ujion  the  same,  &c. 
But  if  default  should  be  made  by  Betts,  then  the  (conveyance  wa« 
declared  to  have  been  made  in  trust;  and  the  complainants  might 
after  notice,  sell  the  said  lot  of  ground,  &c.  to  satisfy  and  pay  the 
said  debt  of  $1,700,  or  so  much  as  should  remain  due.  The  bill 
further  states,  that  a  short  time  previous  to  the  execution  of  the 
said  mortgage  to  the  complainants,  Betts  called  on  Beale  Spurrier, 
a  conveyancer,  and  requested  him  to  draw  a  deed  of  a  lot  of  graund 
which  belonged  to  him,  Betts,  and  on  which  his  dwelling-house  stood, 
(being  the  same  lot  of  ground  herein  before  referred  to,)  and  to  leave 
blanks  for  the  name  of  the  grantee,  and  the  amount  of  consideration. 
That  on  the  17th  of  March,  1819,  Betts  called  again  on  Spurrier,  aud 
requested  the  blanks  to  be  filled  up,  and  the  name  of  Elizabeth  Ball 
inserted  as  grantee,  which  having  been  done,  he  executed  the  con- 
veyance, and  requested  Spurrier  to  let  the  transaction  remain  pri- 
vate, stating  that  he  was  about  to  be  married  to  the  said  Ball;  that 
she  was  young,  and  he  had  thought  proper  to  make  this  provision 

17  Md.  36U  375.  The  case  in  the  text  is  also  distinguished  in  Woife  vs. 
Haiiver,  1  Gill,  91;  ElysvUle  Co.  vs.  Okisko  Co,  I  Md.  Ch.  394;  Olenn  ve  Ran- 
daiL  2  lb.  226;  approved  in  Sewell  vs.  Baxter,  2  Md.  Ch.  455;  Young'n  Estate. 
3  lb,  46S:  cited  in  Benscotter  vs.  Green,  60  Md.  330. 
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for  ber  without  her  knowledge.  That  some  days  afterwards  Spur- 
rier was  requested  by  Priestly  and  Betts,  (but  at  different  times,)  to 
prepare  some  securities  on  the  property  of  Betts,  to  the  eomplaiu- 
utg,  for  a  debt  due  to  them ;  but  upon  discovering  that  a  part  of 
ibe  property  offered  to  be  mortgaged  was  the  same  that  had  been  a 
fef  dajs  befoi-e  conveyed  to  E.  Ball,  Spurrier  observed  to  Betts  that 
liefore  he  could  consent  to  be  privy  to  the  execution  of  the  mortgage, 
he  mast  be  satisfied  that  the  previous  conveyance  to  E.  Ball  had 
been  cancelled,  or  else  he  must  communicate  its  existence  to  the  par- 
ties interested.  Betts  replied  that  it  should  be  cancelled,  that  he 
kad  it  in  his  possession,  and  that  E.  Ball  had  no  knowledge  of  it. 
Be  then  brought  the  deed  to  Spurrier  •  and  left  it  with  him.  -  ^^ 
rbat  Spurrier,  in  pursuance  of  directions  given  to  him  by^  I  •  « 
Priestly  and  Betts,  prepared  two  several  deeds  of  mortgage  or  trust, 
06  on  a  parcel  of  ground  belonging  to  Betts,  on  the  south  side  of 
toeen  street,  for  the  sum  of  $4,000;  and  a  second  on  the  lot  herein 
lefore  mentioned,  on  the  N.  side  of  said  street,  being  the  same  con- 
ejed  to  E.  Ball  for  $1,700.  Betts  then  requested  Spurrier  to  pre- 
are  a  deed  from  him  to  E.  Ball  for  his  reversionary  interest  or  equity 
f  redemption  in  the  lot  to  be  mortgaged  for  $1,700.  Which  deeds 
aving  been  prepared,  were  executed  by  Betts  on  the  24th  of  March, 
319.  It  was  then  mentioned  by  Spurrier,  that  the  first  deed  to  Miss 
^11  should  be  destroyed.  Betts  repeated  that  she  had  no  know- 
dg:e  of  it ;  that  he  wished  to  retain  possession  of  it,  in  order  that 
d  might  have  it  recorded  in  preference  to  the  second  one,  in  the 
^eot  of  bis  being  able  in  the  course  of  six  months  (upon  which  he 
^nRdently  calculated,)  to  discharge  the  bank's  lien,  as  in  that  case 
5  wished  his  intended  wife  to  have  the  benefit  of  the  first  convey- 
ice ;  and  pledged  his  honor  that  it  should  not  be  used  unless  hLs 
'pectations  to  pay  should  be  realized;  and  that  he  would  request 
e  bank  to  withhold  the  mortgage  from  record  until  six  months 
oald  be  nearly  expired.  In  consequence  of  which  said  dedara- 
)ns  and  pledges  made  by  Betts,  Spurrier  permitted  him  to  take 
id  retain  the  first  deed  to  Miss  Ball,  and  so  far  confided  in  his 
nieity  and  honor  as  to  keep  the  complainants  in  ignorance  of  its 
istence,  and  of  the  circumstances  herein  related.  The  bill  then 
arges,  that  Betts  not  regarding  his  said  several  promises  and  un- 
rtakings  to  Spurrier,  but  fraudulently  intending  to  injure  and  de- 
lve the  complainants,  lodged  in  the  office  of  record  the  first  deed 
Miss  Ball,  with  whom,  either  immediatelj'  before  or  shortly'  after- 
rds  he  intermarried.  That  the  said  notes  have  both  become  due 
cl  remain  unpaid,  Betts  having  totally  neglected  and  refused  to 
Y  or  to  renew  the  same,  and  pay  the  regular  and  usual  interest, 
.  although  often  demanded  by  the  complainants,  still  refuses  to 
lew  the  said  notes,  and  pay  the  said  discount,  &c.  as  is  provided 
the  deed  of  mortgage.  Prayer,  that  the  deed  to  Miss  Ball,  (now 
s.  Betts,)  may  be  utterly  rescinded,  annulled  and  set  aside;  and 
9  I  H.  &  G. 


130         BETTS  vs.  UNION  BANK  OP  MD.— 1  H.  &  G. 

1  »y |Q  ^^^^  *^®  mortgaged  premises  may  be  sold  for  tbe  payment  •  of 
*  •  ^  the  sum  of  money  in  the  said  mortgage  deed  mentioned,  &e. 
and  for  further  relief,  &c. 

Tlie  answers  of  Betts,  and  Elizabeth  his  wife,  admit  the  debt  doe 
to  the  complainants,  and  the  deed  of  mortgage  to  them  as  stated  io 
the  bill,  but  they  insist  that  the  term  of  credit  given  and  allowed  by 
the  said  deed  had  not  expired,  and  that  the  complainants  were  not 
entitled  to  ask  for  a  foreclosure  of  the  same.  The  answer  admite 
that  Spurner  was  requested  by  Betts,  a  short  time  before  the  deed 
of  mortgage  to  the  complainants,  to  prepare  a  deed  for  the  purpose 
of  conveying  the  lot  of  ground  which  is  mentioned  in  the  said  mort- 
gage deed,  and  to  leave  the  name  of  the  grantee,  and  the  considera- 
tion in  blank,  and  that  afterwards  Betts  called  on  Spurrier,  and  de- 
sired him  to  insert  the  name  of  E.  Ball,  now  the  defendant  E.  Betts, 
as  the  grantee  in  the  said  deed.  But  Betts  utterly  denies  that  he 
requested  Spurrier  to  keep  the  said  transaction  a  secret,  or  told  him 
that  as  E.  Ball  was  young  he  had  thought  proper  to  make  such  a 
provision  for  her  without  her  knowledge,  or  that  any  conversation  of 
that  nature  ever  occurred  between  Betts  and  Spurrier.  The  defend- 
ants aver,  that  the  said  deed,  executed  and  delivered,  by  Betts  to 
E.  Ball,  (his  now  wife,)  was  executed  and  delivered  to  her  with  her 
full  knowledge,  approbation  and  consent,  and  in  conseqaence  of  an 
agreement  previously  entered  into  by  her  and  Betts  upon  the  eve  of 
their  marriage,  for  a  marriage  settlement  for  her,  which  agreement 
was  made  in  February  or  the  beginning  of  March,  1819,  and  in  conk' 
sequence  of  which  agreement  the  said  deed  to  E.  Ball  was  executed 
by  Betts.  He  denies  that  Spurrier  told  him  it  would  be  necessai? 
he  Spurrier,  should  be  satisfied  that  the  previous  deed  made  to  E. 
Ball  had  been  cancelled,  or  else  he  would  communicate  the  same  to 
the  parties ;  and  he  also  denies  that  he  promised  t  he  said  deed  shonld 
be  cancelled,  or  that  he  had  the  deed  in  his  possession,  and  that  E. 
Ball  had  no  knowledge  of  it,  or  that  any  conversation  of  sncb  a 
nature  occurred.  The  defendants  aver  that  the  said  deed  was  exe- 
cuted and  delivered  anterior  to  the  execution  of  the  deed  for  the 
same  property  to  the  complainants.  They  deny  that  Betts  left  the 
said  deed  with  Spurrier  with  the  knowledge  or  consent  of  £.  Ball 

^  They  admit  that  Betts  executed  the  two  mortgages  •  referred 
'  *  ^  to  in  the  bill,  to  the  complainants.  Betts  denies  that  he  ever 
pledged  his  honor,  or  promised  Spurrier  not  to  make  nse  of  the  deed 
to  E.  Ball ;  and  Elizabeth  avers,  that  she  does  not  believe  he  did, 
&c.  and  if  he  did,  it  cannot  bind  her,  or  afi'ect  her  rights,  where  tbe 
same  was  done  without  her  knowledge  or  consent.  They  aver  that 
Elizabeth  refused  to  marr^'  Betts  until  the  said  deed  from  him  to  ber 
was  regularly  executed. 

The  answer  of  Priestly  admitted,  and  confessed  all  the  matters 
and  facts  stated  in  the  bill  of  complaint  to  be  tnie  as  there  stated, 
and  that  he  believed  the  conveyance  to  E.  Betts,  the  wife  of  Betts 
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«od  oodefen^Iaiit  in  this  cause,  was  made  for  the  fraudulent  purposes 
alleged  in  the  said  bill. 

Exhibit — By  the  coiuplainants — a  deed  of  mortgage  from  E.  Betts 

tocomplaiQauts,  dated  the  24th  of  March,  1819,  for  the  lot  of  grouud, 

tosecare  the  payment  of  the  money  in  the  manner  mentioned  in  the 

bill  of  complaint,  which  mortgage  was  recorded  on  the  27th  of  April, 

1819.    The  exhibit  by  the  defendants — a  deed  from  Enoch  Betts  to 

Elizabeth  Ball,  dated  the  17th  of  March,  1819,  whereby  the  former 

'''for  and  in  consideration  of  the  sum  of  four  thousand  dollars  lawful 

Aoney  of  the  United  States,  to  the  said  Enoch  Betts  in  hand  well 

and  truly  paid  by  the  said  Elizabeth  Ball,  at  and  before  the  sealing 

and  delivery  of  these  presents,  the  receipt  whereof  the  said  Enoch 

Bett8  doth  hereby  acknowledge,"  &c.  the  said   Betts  granted  and 

fODveyed  to  the  said  E.  Ball  a  lot  of  ground  in  the  City  of  Baltimore, 

No.  HI,  &c.    This  deed  was  recorded  on  the  9th  of  August,  1819. 

A  commission  issued,  and  testimony  was  taken  thereunder.    That 
af  fieale  Spurrier  was  very  similar  to  that  stated  in  the  bill,  with 
other  additional  evidence  of  what  took  place  between  him  and  Betts 
at  a  subsequent  period,  on  having  called  on  Betts  at  the  instance  of 
Prieatly.    The  testimony  of  Walter  Ball  is,  that  Elizabeth  Betts  is 
bis  sister.    That  previous  to  her  marriage,  he  called  on  Betts  to 
faiow  whether  he  had  conveyed  to  the  deponent's  sister  a  sufficiency 
<»f  property  to  make  her  independent  of  his  children,  as  he  had  prom- 
ised to  do.    He  told  the  deponent  he  had  got  the  deed,  and  gave  it 
to  the  de[K)nent,  and  said  here  is  what  1  have  given  your  sister,  and 
*  requested  the  deponent  to  take  it  and  read  it,  and  said  at   ^  ^^ 
the  same  time,  he  thought  it  was  sufficient  to  make  her  com-  '^^ 
fortable.    After  deponent  had  read  the  deed  he  replied,  he  thought 
it  was.    The  deed  was  at  that  time  executed  and  acknowledged  by 
Betts.    He  informed  his  sister  of  the  contents  of  the  deed  before 
her  marriage,  which  appeared  to  be  satisfactory  to  her.    Betts  was 
^  elderly  man,  with  a  family  of  four  children.    E.  Ball  was  a  young 
woman.    It  was  at  the  request  of  E.  Ball,  the  deponent  went  to  ex- 
Amioe  the  de«d  given  to  her  by  Betts.    The  testimony  of  William 
Ball  is,  that  Elizabeth  Betts  is  his  daughter;  that  E.  Betts  addressed 
her,  and  he  consented  to  the  marriage,  provided  Betts  would  make 
her  independent  of  Betts'  children;  and  that  a  few  days  before  the 
marriage  he  met  Betts,  and  had  a  conversation  with  him,  and  Bett-s 
mentioned  to  the  de|)onent  that  he  was  clear  with  Mr.  Priestly,  and 
that  he  was  then  prepared  to  place  the  deponent's  daughter  in  the 
situatioo  which  he  had  promised.    Betts  had  given  dei)onent  to  un- 
lerstand  that  he  was  an  independent  man,  though  not  a  rich  one, 
iiid  that  he  was  in  a  situation  ^o  make  the  deponent's  daughter  in- 
Ie]iendent  of  his  chihlren.    Sarah  Ball  deposed,  that  Elizabeth  Betts 
s  her   daughter.    That  Enoch   Betts  did  make  the  deed  to  her 
laughter^  that  the  deed  was  shown  to,  and  read  by,  the  deponent, 
t  hsLviug  t)een  executed  and  acknowledged  by  Betts ;  this  was  pre- 
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vious  to  the  marriage.  That  at  the  time  of  showing  the  deed,  Bettc 
observed,  that  it  woald  be  sufficient  to  keep  her  daughter  from  wan^ 
to  which  the  deponent  replied  yes.  That  it  was  with  the  approb* 
tion  of  her  daughter  that  the  deed  was  examined  and  read  by  tiN 
deponent.  The  deponent  was  determined  in  her  mind  that  Beth 
should  not  have  her  daughter  withont  he  gave  her  a  sufficiency  k 
keep  her  from  want  in  case  of  his  death.  When  he  asked  the  dep* 
nent  for  her  daughter,  she  observed  to  him  that  he  was  a  great  dedi 
older  than  her  daughter  was ;  that  he  might  die  first,  and  leave  hei 
with  a  rising  generation ;  and  then  asked  him  what  was  to  beoome 
of  her  and  her  children — to  be  depending  on  his  children  for  bee 
support  ?  The  deponent  intimated  to  him  that  he  ought  to  give  her 
something  independent  of  his  children.  He  then  replied  he  woald. 
She  then  left  him,  and  told  her  daughter  that  Mr.  Betts  intended  to 
^  make  her  independent  *  of  his  children  if  she  was  willing  Id 
*®  *  have  him.  Six  or  seven  days  before  the  marriage,  the  depo- 
nent went  and  asked  him  whether  he  had  done  that  business  T  Bt 
said  he  had ;  with  that  he  got  the  deed  and  showed  it  to  her,  and 
she  read  it,  and  then  he  said  bethought  it  was  sufficient.  The  depo- 
nent replied  yes.  She  went  home  and  informed  her  daughter  of  it 
That  the  marriage  took  place  on  the  25th  of  March,  1819.  Otbcr 
similar  testimony  was  taken  and  returned  under  the  commission,  bat 
which  is  unnecessary  to  be  stated. 

Johnson,  C.  (July  Term,  1822.)  The  object  of  the  bill  is  to  vacato 
a  deed,  on  the  ground  of  fraud,  executed  by  Enoch  Betts  to  BWOr 
beth  Ball,  with  whom  he  afterwards  intermarried,  and  to  obtain  • 
decree  for  the  sale  of  the  property  under  a  mortgage  obtained  from 
Betts  to  the  Union  Bank,  to  secure  the  payment  of  a  sum  of  money 
duo  from  him  to  the  bank,  and  for  which  Edward  Priestly,  the  other 
defendant,  was  responsible  to  the  bank. 

On  the  24th  of  March,  1819,  the  mortgage  was  executed  to  secure 
the  payment  of  the  sum  of  $1,700.  The  debt  arose  on  two  notes 
amounting  to  that  sum,  which  had  been  discounted  at  the  bank;  and 
three  years  were  to  be  allowed  for  the  payment  of  the  principal  debt^ 
provided  Betts  regularly  renewed  the  notes  during  that  period,  and 
paid  the  discounts.  The  bill,  (which  was  filed  on  the  25th  of  Sep- 
tember, 1820,  before  the  three  years  had  elapsed,)  alleges  that  Betts 
had  not  renewed  the  notes  when  due.  The  mortgage  was  recorded 
on  the  27th  of  April  following  the  date. 

The  bill  states,  that  a  short  time  previous  to  the  execution  of  the 
mortgage,  Betts  called  on  a  eonveyancer,  and  requested  him  to  draw 
a  deed,  (for  the  same  property  included  in  the  mortgage,)  and  leave 
the  name  of  the  grantee,  and  the  consideration,  blank.  On  the  17th 
of  March,  1819,  he,  Betts,  waited  on  the  conveyancer,  and  requested 
the  blank  to  be  filled  up  with  the  name  of  Elizabeth  Bsdl,  as  the 
grantee,  which  was  done,  and  the  deed  on  that  day  executed. 
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Thesame  coaveyancer  was  afterwards,  at  different  times,  requested 
bj  Priestly  and  Betts  to  prepare  some  securities  on  the  property  of 
Betteto  secure  the  debt  to  the  Union  Bank;  ♦  that  on  dis  ^^^ 
vering  that  part  of  the  property, designed  to  be  mortgaged,  '^^ 
the  same  comprehended  in  the  deed  to  Elizabeth  Ball,  the  con- 
yancer,  (Beale  Spurrier,)  informed  Betts  that  the  first  deed,  (the 
lecntion  whereof  Spurrier  had  by  Betts  been  requested  to  keep 
ret^)  must  be  cancelled,  or  he  (Spurrier,)  must  inform  those  inte- 
ed  with  the  circumstances.  Betts,  who  then  had  the  deed  in  his 
possession,  said  it  should  be  cancelled,  declaring  that  E.  Ball  had  no 
Inowleilge  of  it;  and  the  deed  was  left  with  Spurrier.  The  raort- 
[{ages  were  prepared,  and  a  deed  written  at  the  instance  of  Betts,  to 
nvej  his  equity  of  redemption  in  the  same  property  before  con- 
veyed to  E.  Ball,  as  a  substitution  for  the  first  deed,  observing,  he 
thoaght  it  would  be  in  his  power  to  redeem  the  mortgages.  The 
4Dortgages  and  the  last  deed  were  then  executed.  Betts  was  again 
informed  by  Spurrier  that  the  deed  of  the  17th  of  Mar(*.h,  (the  first 
-^eed  to  E.  Ball,)  must  be  destroyed,  when  Betts  replied  ho  wished 
to  keep  it,  as  he  expected  to  pa^-  the  debt  in  the  course  of  six  months ; 
that  he  would  request  the  bank  not  to  have  the  mortgages  recorded 
«QtlI  the  time  for  recording  had  nearly  expired ;  and  that  he  pre- 
ferred recording  the  first  to  the  second  deed  to  E.  Ball,  and  pledged 
his  honor  to  Spurrier  not  to  use  the  first  deed  except  the  mortgage 
was  discharged;  on  which  Spurrier  permitted  him  to  take  and  retain 
tile  first  deed.  Not  regarding  his  promises,  but  as  the  bill  charges, 
fraaduleutly  intending  to  injure  and  deceive,  the  first  deed  was 
lodged  for  record  immediately  before  or  shortly  after  Betts  married 
Elizabeth  Ball. 

The  answer  of  Betts  admits  the  request  to  have  the  deed  prepared 
tith  the  blanks,  and  when  drawn,  at  his  request,  the  name  of  Eliza- 
beth Ball  was  inserted  as  the  grantee;  but  he  denies  all  the  allega- 
tions in  respect  to  keeping  the  transaction  a  secret,  or  that  he  had 
thoaght  proper  to  make  a  provision  for  E.  Ball,  whom  he  was  about 
to  marry,  or  that  any  conversation  passed  between  him  and  Spurrier 
of  the  nature  that  is  set  forth  in  the  bill.  And  his  wife,  by  her 
answer,  believes  what  her  husband  states  is  true.  Both  of  them 
aver  that  the  deed  was  executed  in  consequence  of  an  agreement 
previonsly  entered  iuto  between  them  on  the  eve  of  marriage,  for  a 
marriage  settlement ;  that  the  agreement  was  made  in  the  month  of 
February,  *  or  the  beginning  of  March,  1819.  Enoch  Betts  -  ^^ 
denies  every  thing  that  is  alleged  about  the  promise  to  cancel ;  *®*' 
Bod  denies  that  the  deed,  with  the  knowledge  of  Elizabeth,  was  left 
inth  Spunier;  and  avers  that  the  deed  of  the  17th  of  March,  was 
sxecDted  and  delivered  anterior  to  the  mortgage. 

The  only  consideration  of  the  deed  of  the  17th  of  March,  is  the 
^yment  of  the  sum  of  $4,000,  the  receipt  of  which  is  acknowledged- 
rhis  deed  was  recorded  on  the  9th  of  August  following  its  date. 
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The  cause  has  been  argued  partly  in  writing  and  iu  part  verbaDj^ 
and  every  attention  has  been  given  to  the  grounds  occupied  by  each 
in  mnintenance  of  the  side  each  espoused;  and  all  the  evidence  and 
circumstances  of  the  case,  as  well  as  all  the  authorities  relied  od, 
matni*ely  considei^ed.    Several  questions  arise  in  the  cause. 

First.  Was  the  deed  to  Elizabeth  Ball,  in  point  of  fact,  first  dolj 
executed  ? 

Second.  If  first  executed,  is  it  available  against  the  complainantsT 
and  as  the  consideration  contained  in  the  deed  was  not  paid,  can 
any  other  be  set  up  in  its  support  ? 

Third.  Supposing  it  competent  to  give,  in  support  of  the  deed, 
evidence  of  a  consideration  other  than  the  one  contained  therein,  i& 
there  evidence  of  such  a  consideration  for  its  execution  as  can  pre- 
vail against  the  complainantsT 

1.  On  the  first  question.  It  will  be  perceived,  on  an  attentive 
examination  of  the  bill,  and  the  answer  of  Enoch  Betts,  that  the 
allegations,  that  at  the  time  the  mortgage  was  executed,  the  first 
deed  was  in  the  possession  of  Spurrier,  is  not  denied  by  the  answer. 
The  answer  denies  that  he,  ^^  Enoch,  left  the  said  deed  with  the  said 
Spurrier  with  the  knowledge  or  consent  of  the  said  Elizabeth."  All 
of  which  is  consistent  with  the  bill;  for  so  far  from  alleging  thatE. 
Ball  ever  consented  to  the  deed  being  carried  to  and  left  with  Spur- 
rier she  is  declared  to  be  ignorant  of  its  existence.  What  is  con- 
tained in  the  bill  on  this  subject  is  not  denied ;  but  the  denial  applies 
to  what  is  not  charged,  and  is  therefore  foreign  from  the  matter  in 
contest. 

The  evidence  of  Spurrier  is  explicit  on  this  subject.  He  sweaw 
ifivi  *^^^  Betts  brought  to  and  left  with  him,  the  deed,  which 
•■^^  •  after  the  three  other  deeds  were  executed,  on  the  solemn 
promise  of  Betts  not  to  use  it  but  on  the  event  of  the  discharge  of 
the  mortgage,  he  (Spurrier,)  permitted  Betts  to  retain  the  |X)ssession 
of  the  deed.  That  is,  he  returned  the  deed  to  him,  and  permitted 
him  to  keep  it,  only  to  be  used  on  the  event  taking  place  that  bad 
been  mentioned. 

If  the  evidence  of  Spurrier  is  true,  of  which  I  entertain  not  the 
most  slight  doubt,  then  in  point  of  fact,  the  deed  of  the  17th  of  March, 
(if  it  may  be  denominated  a  deed)  was  not  delivered  to  E.  Ball, 
or  to  any  other  person  for  her  use,  when  the  mortgage  of  the  24th  of 
March  was  executed.  The  delivery,  and  not  the  date,  is  the  essential 
part.  The  instrument  of  writing  may  be  a  deed  without  date,  bat 
no  deed  can  exist  without  delivery ;  until  then  the  act  is  as  incom- 
plete as  a  paper  purporting  to  be  a  last  will  and  testament  before 
the  death  of  the  maker. 

But  it  has  correctly  been  remarked  by  the  counsel  for  Mrs.  Betts, 
that  no  act  of  her  husband  can  invalidate  her  deed ;  that  once  exe- 
cuted, it  is  free  from  his  control.  This  position,  true  in  itself,  before 
it  can  be  brought  to  bear  on  the  cause,  requires  that  the  instrument 
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inqaestioD  tuust  first  be  established  to  be  a  deed.  Sarely,  if  from 
the  time  it  was  executed,  to  the  24th  of  March,  it  had  beeu  in  the 
exelusive  possession  of  Betts,  and  was  then  delivered  up,  in  order  to 
^'re  effect  to  other  deeds  then  executed,  it  never  could  be  brought, 
bj  relation  to  its  date,  to  control  and  defeat  them.  Is  there  any  evi- 
dence of  the  delivery  either  to  E.  Ball,  or  to  any  other  person  for 
her! 

Her  mother,  S.  Ball,  proves  that  '^  the  deed  was  shown  to  and  read 
bj  her."  B3'  whom  was  it  shown  t  Not  by  E.  Ball,  or  any  person 
to  whom  it  was  delivered,  but  by  Betts  himself,  then  in  possession 
of  it,  as  manifestly  appears  by  the  whole  of  her  evidence  taken  to- 
gether. 

Walter  Ball,  her  brother,  proves  that  previous  to  the  marriage  he 
called  on  Betts,  who  said  he  had  ''got  the  deed,  and  gave  it  to  the 
deponent,  and  said  here  is  what  I  have  given  your  sister,  and  re- 
quested de|ionent  to  take  it  and  read  it,  and  said  at  the  same  time, 
he  thought  it  was  sufficient  to  make  her  comfortable.  After  depo- 
neut  had  read  the  deed,  he  replied,  he  thought  it  was."  The  deed, 
as  i8  evident  from  the  whole  of  his  evidence,  was  then  returned  to 
Betts;  for  in  his  answer  to  *  the  fourth  interrogatory  on  the  -m^m 
port  of  the  defendants,  he  says  "  he  informed  his  sister,  Eliza-  *®^ 
beth  Ball,  of  the  contents  of  the  deed  before  her  marriage."  She 
would  not  have  been  informed  of  the  contents  of  the  deed,  if  her 
brother  then  held  it;  she  would  either  have  read  it  herself,  or  had  it 
tead  to  her. 

These  are  the  only  witnesses  in  the  cause  on  whom  any  Reliance 
can  be  placed  to  establish  a  delivery  of  the  deed  of  the  17th  of 
March,  to  have  beeu  made  prior  to  the  mortgage.  All  the  wit- 
nesses, it  is  true,  in  speaking  of  the  instrument  of  writing  of  the 
17tb  of  March,  call  it  a  deed,  as  is  also  done  in  this  decree;  but  if 
it  was  not  accompanied  with  all  the  solemnities  necessary  to  consti- 
tnte  it  such,  the  appellation  of  deed  will  not  make  it  one. 

It  may  fairly  be  inferred,  it  never  was  the  intention  of  Betts  to 
give  it  the  binding  efficacy  of  a  deed,  before  the  solemnization  of 
marriage;  for  as  the  consideration  was  money,  and  as  he  denies 
all  that  is  stated  by  Spurrier  in  respect  to  the  marriage,  had  he 
parted  with  the  paper,  the  title  to  his  property,  certainly  as  between 
him  and  E.  Ball,  would  have  been  transferred  to  her,  and  would 
have  vested  in  her,  although  she  afterwards  refused  to  marry  him ; 
and  whether  it  ever  could  have  been  recovered  back  is  {U'oblemat- 
ical. 

To  constitute  a  deed,  delivery  of  some  kind  must  be  proved.  To 
a  third  person  for  the  grantee  is  sufficient ;  but  the  casual  placing 
it  in  the  hands  of  a  third  person,  with  the  view  to  let  him  read  it, 
and  then  return  it,  will  no  more  amount  to  a  delivery,  than  if  the 
grantor  had  retained  in  his  own  hands  the  paper,  and  there  per- 
mitted it  to  be  read.    No  ca^e  has  been  produced,  nor  have  I  been 
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able  to  find  one,  by  which,  on  the  evidence  as  here  disclosed,  the  paper 
of  the  17th  of  March,  can  be  established  a  deed  to  overreach  the 
mortgage  of  the  24th  of  the  same  month  to  the  comphunaut^. 

The  execution  of  the  deed,  it  has  been  contended,  is  not  called  in 
question  by  the  bill,  and  therefore  need  not  be  proved.  The  bill,  it 
is  true,  calls  the  instrument  a  deed;  but  it  shows  that  when  the 
mortgage  was  executed,  it  was  not  in  the  possession  of  the  grantee, 
directly  or  indirectly;  and  if  a  delivery  is  necessary  for  its  validity 
as  a  deed,  and  there  was  none,  its  execution  cannot  correctly  be 
ifiA  ^  ^  ^  admitted.  But  if  the  *  opinion  given  on  the  first 
*^^   question  is  not  tenable,  the  second  arises. 

2.  Can  evidence  of  a  consideration,  other  than  that  contained  id 
the  deed  be  received  to  support  it  ?  This  entirely  depends  on  law, 
and  might  properly  be  referred  to  a  Court  of  law,  but  having  ex- 
pressed an  opinion  on  the  first  point,  which,  if  correct,  ends  the 
cause,  I  shall,  without  the  assistance  of  a  Court  of  law,  determine 
the  other  point. 

It  is  well  established  as  a  general  rule,  ''that  parol  evidence  cannot 
be  admitted  to  contradict,  add  to  or  vary,  the  terms  of  a  will,  deed, 
or  other  instrument  of  writing."'  For,  to  use  the  language  of  Lord 
Coke,  ''it  would  be  inconvenient  that  matters  in  writing,  made  by 
advice  and  on  consideration,  and  which  finally  import  the  certain 
truth  of  the  agreement  of  the  parties,  should  be  controlled  by  an 
averment  of  parties  to  be  proved  by  the  uncertain  testimony  of 
slippery  memory;  and  it  would  be  dangerous  to  purchasers,  and 
all  others,  in  suah  cases,  if  nude  averments  against  matter  in  writ- 
ing should  be  admitted."     Countess  of  Eutland^s  Case^  5  OokCj  2C. 

But  although  the  rule,  as  a  general  one,  is  not  controverted,  and 
its  applicability  to  prevent  different  uses  and  trusts  from  being 
raised,  than  are  contained  in  the  instrument,  or  to  vary  the  condi- 
tion of  a  bond ;  yet  a  difference  in  respect  to  the  admission  of  parol 
evidence  is  alleged  in  regard  to  the  consideration  of  the  instrument 
itself.  Parol  evidence  cannot  vary  the  uses,  &c.  but  parol  evidence 
may  be  received  to  establish  a  deed  by  the  proof  of  another  considera- 
tion, consistent  with  the  nature  of  the  consideration  contained  in 
the  deed  or  instrument.  And,  as  is  argued  on  behalf  of  the  deed, 
marriage,  as  well  as  money,  is  in  contemplation  of  law,  and  in  ivality 
a  valuable  consideration.  Therefore,  if  it  appears  that  the  deed  was 
executed  in  consequence  of  a  previous  marriage  agreement,  it  must 
be  supported. 

It  will  be  found,  on  an  examination  of  the  authorities,  that  in 
some  instances  you  may  give  evidence  of  a  consideration  iu  addi- 
tion to  that  stated  in  the  deed,  if  the  additional  consideration  is  of 
the  same  nature.  But  such  evidence  is  not  admissible  in  everj 
instance.  Nor  has  any  case  presented  itself  in  my  researches,  which, 
^  on  this  occasion,  have  not  been  slight,  ♦  where  a  deed  has 
*^  •    ever  been  supported  ])y  the  proof  of  a  consideration  consistent 
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with  the  nature  of  that  in  the  deed,  except  wbero  the  consideration 
in  the  deed,  as  well  as  the  one  proved  in  addition,  was  also  trae. 

With  what  propriety,  it  may  be  asked,  can  it  be  said,  when  the 
deeds  purports  to  convey  property  in,  consideration  of  $4,000  paid, 
that  yoQ  can  be  perntitted  to  prove  that  a  marriage  contract,  and 
not  the  money,  was  the  inducement  or  consideration  for  the  con- 
Tej'ance,  and  at  the  same  time  contend  that  such  proof  is  con- 
sistent with  the  deed?  They  are  as  variant  as  north  from  south. 
If  the  14,000  had  been  paid  for  property  worth  $20,000,  the  in- 
adequacy of  price  might  of  itself  induce  the  belief  that  tbe  deed 
was  improperly  obtained.  But  to  support  the  deed,  the  real  con- 
sideration, as  set  forth  in  the  deed  being  true,  parol  proof  of  an 
additional  consideration  consistent  with  its  nature — such  as  mar- 
riage, might  be  let  in.  For  ius  the  $4,000  were  in  part  the  real  con- 
sideration, the  superadding  another  consistent  consideration,  the 
books  say,  is  no  variance.  But  it  is  believed  no  book  has  gone  so 
far  as  to  establish  a  deed  b}*  another  consideration  alone,  than  the 
one  expressed  in  the  deed.  <^  Where  a  deed  is  impeached  for  frand, 
the  party  charged  will  not  be  allowed  to  prove  any  other  considera- 
tion in  support  of  the  instrument."  1  Phillip's  Evid.  436;  Clarkson 
vs.  Ha/nway^  2  P.  Wms.  203.  But  the  "  party  which  complains  of 
the  fraud  may  prove  any  consideration,  however  contrary  to  the 
averment  of  the  deed,  to  show  the  fraudulent  nature  of  the  transac- 
tion." For  there  is  no  danger,  say  the  books,  that  the  introduction 
of  such  proof  w;ould  introduce  uncertainty  or  fraud,  '*  but,  that  fraud 
would  be  assisted  by  its  exclusion,  the  whole  object  of  the  evidence 
being  to  expose  and  defeat  a  secret  fraud."  1  PhilL  Evid.  424  to 
428,  and  the  cases  there  referred  to.    1  FoiM.  202. 

As,  in  this  case,  there  is  not  the  least  foundation  to  suppose  the 
14,000,  the  alleged  consideration  of  the  deed,  ever  were  paid,  the 
evidence  going  to  establish  another  consideration  is  clearly  inadmis- 
sible. 

The  decision  of  the  Court  of  Appeals  in  Jones  vs.  Shihey,  b  H.  &  J, 
372,  bears  strongly  on  this  cause. 

3.  If  the  evidence  of  the  consideration  set  uj)  in  support  of  -  ^ 
*  the  deed  was  admissible,  could  such  a  consideration  support  •*  ®® 
the  deed  ? 

Enoch  Betts,  being  largely  indebted,  wishes  to  marry.  He  is  an 
old  man,  with  a  number  of  children ;  forms  an  attachment  for  a 
.young  lady,  who  it  would  seem  would  not  marry  him  without  obtain- 
ing something  to  make  her  independent  of  his  children.  This  he 
promises  to  do;  and  this  appears  to  me  to  be  the  substance  of  what 
is  now  termed  a  marriage  contract.  Now  let  us  suppose  this  prom- 
ise was  made,  which  I  do  not  question  was  the  case,  and  she  had 
been  informed  bv  Betts  he  had  secured  to  her  what  would  make  her 
independent  of  his  children,  and  relying  on  this  information  she 
married  him,  and  then  discovered  no  such  establishment  had  been 
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made,  could  a  bill  be  supported  in  CliHucery?  Where  is  that 
certainty  which  all  contracts  demand.  What,  it  might  be  asked, 
was  he  to  convey  Y  What  and  how  much  would  make  her  so 
independent!  If  a  bill  could  pot  be  supported,  supposing  no  pixirev 
to  have  been  signed,  how  could  a  claim  be  maintained  on  such  a 
promise,  supposing  the  pa[)er  to  have  been  signed,  so  as  to  obtain 
it  from  him  as  a  completion  of  these  engagements!  It  seems  to  me 
a  dangerous  principle  to  permit  a  man,  involved  in  debt,  by  making 
a  promise  to  settle  his  property  on  the  woman  he  intended  to  marry, 
to  do  so,  to  the  ruin  of  his  creditors.  On  these  subjects  I  express 
no  opinion,  except  I  do  not  think  the  public  good  would  be  pro- 
moteti  by  the  encouragement  of  marriages  on  such  conditions. 

That  the  complainants  may  obtain  the  relief  they  appear  justly 
entitled  to — Decreed,  that  unless  the  defendants  shall,  on  or  before, 
&c.  pay,  or  cause  to  be  paid,  to  the  complainants,  the  sum  of  9700, 
with  legal  interest  on  the  same  from  the  25th  of  April,  1819,  and  the 
further  sum  of  $1,000,  with  interest  as  aforesaid,  from  the  28th  of 
April,  1819,  until  paid,  together  with  the  costs  of  this  suit,  the 
property  in  the  deed  of  mortgage  filed  in  this  cause  be  sold,  or  such 
part  afi  will  be  sufficient  to  discharge  the  said  sums.  And  in  order 
to  make  the  said  sale,  on  failure  to  pay — ^Decreed,  that  B.  J.  be  and 
he  is  hereby  appointed  trustee,  &c.  From  this  decree  Betts  and 
Wife  appealed  to  this  Court. 

^  ♦  The  cause  was  argued  at  June  Term,  1824^  before  Buch- 

*"®   ANAN,  C.  J.,  Eable,  Martin,  Stephen,  and  Abcheb,  JJ. 

J.  Olenuj  for  the  appellants,  contended,  1.  Under  the  circum- 
stances of  this  case  the  appellees  had  no  right  to  come  into  a  Court 
of  equity  to  ask  relief.  2.  The  deed  to  the  appellant,  Elizabeth, 
was  duly  executed  for  a  valuable  consideration  previous  to  the  deed 
to  the  appellees.  3.  Parol  evidence  is  admissible  to  support  the 
deed.  He  cited  2  Blk.  Com.  2?)7;  JSu4jd.  465;  Verplnnk  vs.  Sterry^ 
12  Johns.  546;  Shelton^s  Case,  Cro.  Eliz.  7;  13  Vin.  Ah.  (K)  23,  pi 
12;  Souverbye  vs.  Arden,  1  Johns.  Ch.  255;  2  Rolk^s  Ab.  24  1,  28,  45; 
4  Com.  Big.  Fait,  (A  3,)  158;  Evans  vs.  Biclcnell,  6  Ves.  189,  191; 
Berry  vs.  Mutual  Insuraiice  Company,  2  Johns.  Ch.  609 ;  Viliers  vs. 
Beamont,  2  Dyer,  146;  Mildmaye*s  Case,  1  Coke,  176;  Jjord  CromweVs 
Case,  2  Coke,  76 ;  Vernon'* s  Case,  4  Coke,  3 ;  Pea-coak  vs.  Monk^  1  Ves. 
128;  The  King  vs.  Inhabitants  of  Scummonden,  3  T.  R.  474;  The 
King  vs.  Inhabitants  of  Laindon,  8  T.  R.  379 ;  Sugd.  87 ;  Francis? 
Mojo.  No.  2;  1  Fonbl.  138;  Le  Neve  vs.  Le  Neve,  3  Atk.  646;  1 
Madd.  41. 

R.  Johnson,  for  the  appellees.  1.  There  was  no  notice  to  the 
agent.  Was  there  a  delivery  of  the  deed  I  It  is  the  delivery  that 
makes  it  the  deed  of  the  party.  2  Blk.  Com.  307.  A  deed  takes 
effect  from  its  delivery.  When  was  this  deed  delivered  t  Jackson 
vs.  Bard,  4  Johns.  Rep.  230. 
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2.  Can  parol  evidence  be  received  to  prove  a  different  considera- 
tion than  that  stated  in  the  deed  f  The  Chancellor  in  hifl  decree 
has  correctly  laid  down  the  rule.  2  BUc.  Com.  338 ;  1  PhilL  Evid, 
426,  (483;)  Clarkmn  vs.  Hanway,  2  P.  Wins.  203;  Watt  vs.  Grove,  2 
Sck.  &  Lef.  501 ;  J(yne9  vs.  Slvhey,  5  B.  dk  J.  372;  2  Cam.  Big.  tit 
Bargain  and  Sale^  (B  10,)  64. 

Taney^  in  reply,  cited  Mildmay^s  Case,  1  Coke,  176;  CromiceWs 
Oasdj  2  Coke,  76 ;  Verfwn^s  Case,  4  Co.  3 ;  BedePs  Case,  7  Co.  40 ; 
ViUars  vs.  Beaumont,  2  Dyer,  140 ;  Sug.  Ve7id.  07,  98 ;  Phil.  Ev.  426 ; 
iSeod  vs.  Living8t4)nj  3  Jofctw.  OA.  481;  Bildreth  vs.  Sand*,  2  Zfr.  35; 
Bridgman  vs.  Gr^cn,  2  Fe«.  627;  Peacock  vs.  i¥onfc,  1  Fc«.  128;  King 
vs.  iSteaniwion^n,  3  T.  i^.  474 ;  iTtn^  vs.  Laindon,  8  T.  i?.  379 ;  Eppes 
VB.  Eandolpkj  2  Call.  125;  Duval  vs.  5t6^  4  Hen.  dt  Munf.  113;  2 
Cow.  Big.  64.  <?«^*«  «<^''-  ^«*^<- 

Stephen,  J.  at  the  present  term,  delivered  the  opinion  of  the 
Gonrt.  In  deciding  the  question  which  arises  in  this  case,  ^oo 
•no  little  difficulty  has  been  felt,  from  the  contrariety  of  -^"^ 
opinions  which  have  been  expressed  by  Judges  of  the  greatest 
eminence  and  distinction,  in  cases  very  analogous,  if  not  exactly 
similar  to  the  present;  and  the  importance  of  the  principle  now  to 
be  established  as  a  rule  of  evidence,  merits  the  most  full  and  deliber- 
ate consideration.  The  question  then  presented  to  this  Court  for 
their  adjudication,  is  simply  this.  Can  marriage  be  given  in  evi- 
dence as  the  consideration  of  a  deed  of  bargain  and  sale,  which  is 
expressed  to  be  made  for  a  money  consideration  only  t  The  facts  of 
the  case  are  a«  follows :  Enoch  Betts  being  considerably  indebted 
to  the  Union  Bank  of  Maryland,  and  being  about  to  be  married  to 
Elizabeth  Ball,  on  the  17th  of  March,  1819,  executed  a  deed,  by 
which  he  conveyed  to  her,  and  her  heirs,  a  lot  or  parcel  of  ground 
in  the  City  of  Baltimore,  for  the  consideration  mentioned  in  said 
deed,  of  «4,000.  On  the  twenty-fourth  day  of  the  same  month,  and 
the  same  year,  for  the  purpose  of  securing  the  payment  of  «1,700  to 
the  Union  Bank  of  Maryland,  he  executed  to  the  said  bank  a  deed  of 
the  same  lot  or  parcel  of  ground,  in  trust,  to  sell  the  same  for  the 
payment  of  said  debt,  upon  the  terms  and  conditions  therein  speci- 
fied. On  the  25th  of  September,  1820,  The  President  and  Directors 
of  the  Union  Bank  of  Maryland  filed  their  bill  in  the  Court  of  Chan- 
cery, for  the  purpose  of  vacating  and  annulling  the  above  mentioned 
deed  to  Elizabeth  Ball,  upon  the  ground  that  they  had  no  know- 
ledge of  its  existence,  at  the  time  the  aforesaid  deed  wa«  made  to 
thera.  It  is  admitted  that  the  consideration  of  $4,000,  specified  in 
said  deed,  never  was  paid ;  but  it  is  contended  that  the  deed  of  con- 
veyance may  be  supported,  by  proving  that  the  consideration  in 
truth  was  marriage,  and  that  such  proof  is  legally  admissible.  It  is 
not  deemed  necessary  to  enter  into  a  more  full  detail  of  the  facts 
and  circumstances  belonging  to  this  case ;  because  if  the  proof  that 
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^  that  the  mortgaged  premises  may  be  sold  for  the  payment  •  of 
*  •  ^  the  sum  of  money  in  the  said  mortgage  deed  mentioned,  &c 
and  for  further  relief,  &c. 

The  answers  of  Betts,  and  Elizabeth  his  wife,  admit  the  debt  doe 
to  the  complainants,  and  the  deed  of  mortgage  to  them  as  stated  in 
the  bill,  but  they  insist  that  the  term  of  credit  given  and  allowed  bj 
the  said  deed  had  not  expired,  and  that  the  complainants  were  noi 
entitled  to  ask  for  a  foreclosure  of  the  same.    The  answer  admits 
that  Spurrier  was  requested  by  Betts,  a  short  time  before  the  deed 
of  mortgage  to  the  complainants,  to  prepare  a  deed  for  the  purpose 
of  conveying  the  lot  of  ground  which  is  mentioned  in  the  said  mort- 
gage deed,  and  to  leave  the  name  of  the  grantee,  and  the  considera- 
tion in  blank,  and  that  afterwards  Betts  called  on  Spurrier,  and  de- 
sired him  to  insert  the  name  of  E.  Ball,  now  the  defendant  E.  Betts, 
as  the  grantee  in  the  said  deed.    But  Betts  utterly  denies  that  be 
requested  Spurrier  to  keep  the  said  transaction  a  secret,  or  told  bim 
that  as  E.  Ball  was  young  he  had  thought  proper  to  make  such  a 
provision  for  her  without  her  knowledge,  or  that  any  conversation  of 
that  nature  ever  occurred  between  Betts  and  Spurrier.    The  defend- 
ants aver,  that  the  said  deed,  executed  and  ^^livered,  by  Betts  to 
E.  Ball,  (his  now  wife,)  was  executed  and  delivered  to  her  with  ber 
full  knowledge,  approbation  and  consent,  and  in  consequence  of  an 
agreement  previously  entered  into  by  her  and  Betts  upon  the  eve  of 
their  marriage,  for  a  marriage  settlement  for  her,  which  agreement 
was  made  in  February  or  the  beginning  of  March,  1819,  and  in  con- 
sequence of  which  agreement  the  said  deed  to  E.  Ball  was  executed 
by  Betts.    He  denies  that  Spurrier  told  him  it  would  be  necessary 
he  Spurrier,  should  be  satisfied  that  the  previous  deed  made  to  E. 
Ball  had  been  cancelled,  or  else  he  would  communicate  the  same  to 
the  parties;  and  he  also  denies  that  he  promised  the  said  deed  sbonld 
be  cancelled,  or  that  he  had  the  deed  in  his  possession,  and  that  E. 
Ball  had  no  knowledge  of  it,  or  that  any  conversation  of  such  a 
nature  occurred.    The  defendants  aver  that  the  said  deed  was  exe- 
cuted and  delivered  anterior  to  the  execution  of  the  deed  for  the 
same  property  to  tlie  complainants.    They  deny  that  Betts  left  the 
said  deed  with  Spurrier  with  the  knowledge  or  consent  of  £.  Ball. 
They  admit  that  Betts  executed  the  two  mortgages  •  referred 
•■  •"  to  in  the  bill,  to  the  complainants.    Betts  denies  that  he  ever 
pledged  his  honor,  or  promised  Spurrier  not  to  make  use  of  the  deed 
to  E.  Ball ;  and  Elizabeth  avers,  that  she  does  not  believe  he  did, 
&c.  and  if  he  did,  it  cannot  bind  her,  or  affect  her  rights,  where  the 
same  was  done  without  her  knowledge  or  consent.    They  aver  that 
Elizabeth  refused  to  marry  Betts  until  the  said  deed  from  him  to  her 
was  regularly  executed. 

The  answer  of  Priestly  admitted,  and  confessed  all  the  matten 
and  farts  stated  in  the  bill  of  complaint  to  be  tnie  as  there  stated, 
and  that  he  believed  the  conveyance  to  E.  Betts,  the  wife  of  Betts 
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Jodco^efeD^laot  in  this  cause,  was  made  for  the  fraudulent  purposes 
alleged  in  the  said  bill. 
Eibibit — By  the  complainants — a  deed  of  mortgage  from  E.  Betts 
to  complainants,  dated  the  24tb  of  March,  1819,  for  the  lot  of  ground, 
tom'ure  the  payment  of  the  money  in  the  manner  mentioned  in  the 
bill  of  com  plaint,  which  mortgage  was  recorded  on  the  27th  of  April, 
1819.  The  exhibit  by  the  defendants — a  deed  from  Enoch  Betts  to 
Elizabeth  Ball,  dated  the  17th  of  March,  1819,  whereby  the  former 
^forand  in  consideration  of  the  sum  of  four  thousand  dollars  lawful 
noney  of  the  United  States,  to  the  said  Enoch  Betts  in  hand  well 
afid truly  paid  by  the  said  Elizabeth  Ball,  at  and  before  the  sealing 
m\  delivery  of  these  presents,  the  receipt  whereof  the  said  Enoch 
BetU  doth  hereby  acknowledge,"  &c.  the  said  Betts  granted  and 
<OQveyed  to  the  said  E.  Ball  a  lot  of  ground  in  the  City  of  Baltimore, 
No.  HI,  &<*..    This  deed  was  recorded  on  the  9th  of  August,  1819. 
Aoommission  issued,  and  testimony  was  taken  thereunder.    That 
ofBeale  Spurrier  was  very  similar  to  that  stated  in  the  bill,  with 
other  additional  evidence  of  what  took  place  between  him  and  Betts 
at  a  subsequent  period,  on  having  called  on  Betts  at  the  instance  of 
Priestly.    The  testimony  of  Walter  Ball  is,  that  Elizabeth  Betts  is 
bis  sister.    That  previous  to  her  marriage,  he  called  on  Betts  to 
bow  whether  he  had  conveyed  to  the  deponent's  sister  a  sufficiency 
of  property  to  make  her  independent  of  his  children,  as  he  had  prom- 
ised  to  do.    He  told  the  deponent  he  had  got  the  deed,  and  gave  it 
to  the  deponent,  and  said  here  is  what  1  have  given  your  sister,  and 
'requested  the  deponent  to  take  it  and  read  it,  and  said  at   -m^g^ 
tbesaioe  time,  he  thought  it  was  sufficient  to  make  her  com-  '^^ 
Artable.    After  deponent  had  read  the  deed  he  replied,  he  thought 
it  wa8.    The  deed  was  at  that  time  executed  and  acknowledge<l  by 
Betts.    He  informed  his  sister  of  the  contents  of  the  deed  before 
ber  marriage,  which  appeared  to  be  satisfactory  to  her.    Betts  was 
^  elderly  man,  with  a  family  of  four  children.    E.  Ball  was  a  young 
womau.    It  was  at  the  request  of  E.  Ball,  the  deponent  went  to  ex- 
amine the  deed  given  to  her  by  Betts.    The  testimony  of  William 
Ball  is,  that  Elizabeth  Betts  is  his  daughter;  that  E.  Betts  addressed 
ier,  and  he  consented  to  the  marriage,  provided  Betts  would  make 
ber  independent  of  Betts'  children;  and  that  a  few  days  before  the 
marriage  he  met  Betts,  and  had  a  conversation  with  him,  an<l  Bett-s 
mentioned  to  the  de{K>nent  that  he  was  clear  with  Mr.  Priestly,  and 
tbat  he  was  then  prepared  to  place  the  deponent's  daughter  in  the 
ntuation  which  he  had  promised.    Betts  had  given  deponent  to  un- 
ienttsind  that  he  was  an  independent  man,  though  not  a  rich  one, 
uid  that  he  was  in  a  situation  ^o  make  the  dei)onent's  daughter  in- 
lefiendent  of  his  chihlren.    Sarah  Ball  deposed,  that  Elizabeth  Betts 
a  her  daughter.    That  Enoch  Betts  did  make  the  deed  to  her 
buighter;  that  the  deed  was  shown  to,  and  rend  by,  the  deponent, 
t  having  l>een  executed  and  acknowledged  by  Betts ;  this  was  pre- 
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To  give  the  rale  a  greater  latitude  would,  it  is  conceived,  be  repag- 
naut  to  the  general  principles  and  policy  of  the  law  in  relation  to 
titles  to  real  property,  the  evidences  and  muniments  of  which  are 
required  to  be  in  writing,  and  enrolled  for  public  inspection  and  in- 
formation in  cases  of  contracts  made  relative  thereto. 

The  objection,  that  the  deed  to  Mrs.  Betts  only  took  effect  from 
the  time  of  its  delivery,  connot  be  sustained.  Asa  general  principle 
of  the  law,  there  is  no  doubt  that  delivery  is  essential  to  the  legal 
existence  and  validity  of  a  deed ;  but  our  legislative  enactment  puf^ 
that  part  of  the  controversy  at  rest,  by  declaring  the  deed  to  be  effi- 
cient and  operative  from  the  time  of  its  date. 

It  has  been  doubted  whether  the  deed  could  be  supported,  even  if 
proof  that  marriage  was  the  consideration  could  be  received.  That 
ante-nuptial  settlements,  made  in  consideration  of  marriage,  are 
good  even  though  the  party  be  then  indebted — See  Eectde  vs.  Liv- 
ingston, 3  Johns.  Gh,  Rep.  494,  and  the  cases  there  cited ;  but  as  the 
evidence,  that  marriage  and  not  money,  was  the  trne  consideration 
of  the  deed  in  this  case,  is  not  admissible,  it  follows  that  the  decree 
of  the  Chancellor  must  be  affirmed. 

Mabtin,  J.  dissented.  Decree  affirmed. 


204  *  Oliver  vs.  Geay. — June,  1827. 

Tho  Act  of  Limitations,  (1715,  ch.  23,)  doee  not  extinguish  the  debt,  but  only 
bars  the  remedy.  An  acknowledgment  of  a  debt,  or  a  promise  to  pay  it, 
by  the  defendant,  within  the  time  prescribed,  is  sufficient  to  revive  the 
action,  (a) 

Hddy  1.  That  the  suit  is  to  be  brought  on  the  original  cause  of  action,  and 
not  on  the  new  promise  or  acknowledgment,  which  only  restores  the 
remedy.  (6) 

As  to  what  promises  or  acknowledgments  will  take  a  case  out  of  the  Act  of 
Limitations — 

Held^  2.  That  the  promise  need  not  be  absolute,  but  a  conditional  promise  is 
sufficient;  and  in  such  case  it  is  incumbent  on  the  plaintiff  to  show  at 
the  trial,  either  a  performance  of  the  condition,  or  a  readiness  to  per- 
form it.  (c) 

(a)  Approved  in  Farmers'*  Bank  vs.  Iglehart^  6  Gill,  57;  Peterson  ts.  EUi- 
cott,  9  Md.  62;  Bufflngton  vs.  Davis,  88  Md.  514:  Sprogle  vs.  Allen,  38  Md. 
886.  See  also,  Duvall  vs.  Peach,  1  Gill,  172;  Johnson  vs.  Evans,  8  Gill,  156; 
Knight  vs.  House,  29  Md.  190. 

(b)  But  an  action  of  assumpsit  lies  on  an  express  promise  to  pay  a  sealed 
instrument  barred  by  limitations;  the  instrument  being  admissible  in  evi- 
dence to  show  the  consideration  to  support  the  promise.  Wright  vs.  OH- 
bert,  51  Md.  156. 

(o)  Affirmed  in  Kent  vs.  Wilkinson,  5  G.  &  J.  499.  See  Guy  vs.  Thms.  6 
Gill.  82. 
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Hdd,  8.  That  the  acknowledgment  roust  be  of  a  present  subsisting  debt, 
unaccompanied  by  any  qualification  or  declarations,  which,  if  true, 
would  exempt  a  defendant  from  a  moral  obligation  to  pay.  (a) 

Hdd,  4.  That  such  an  acknowledgment,  accompanied  with  a  naked  refusal 
to  pay,  or  a  refusal  and  an  excuse  for  not  paying,  which  in  itself  im- 
plied an  admission  that  the  debt  remained  due,  and  furnished  no  real 
objection  to  the  payment  of  it,  is  sufficient,  (b) 

Hdd,  5.  That  any  unqualified  acknowledgment,  &c.  with  no  other  excuse 
for  not  paying  than  a  reliance  on  the  bar  created  by  the  Act  of  limita- 
tions, is  sufficient  to  take  the  case  out  of  the  Act. 

Hdd^  6.  That  the  acknowledgment  may  be  in  whole,  or  in  part. 

Hdd,  7.  That  it  is  sufficient  if  it  be  after  bringing  the  suit. 

Hdd^  8.  An  admission  that  the  sum  claimed  has  not  been  paid,  is  not  suffi- 
cient to  take  a  case  out  of  the  Act  of  Limitations,  without  some  further 
admission,  or  other  proof  that  the  debt  once  existed,  (c) 

Held,  9.  The  acknowledgment  need  not  be  made  to  the  plaintiff  himself, 
bat  may  be  made  to  anybody  else,  (d) 

Hdd,  10.  It  is  for  the  Court  to  decide  what  kind  of  promise  or  acknowledg- 
ment is  sufficient  to  take  a  case  out  of  the  Act  of  Limitations;  and  the 
evidence  offered  to  prove  such  promise  or  acknowledgment,  is  proper  to 
be  submitted  to  the  jury,  as  in  other  oases,  under  the  direction  of  the 
Court,  (e) 


(a)  Affirmed  in  Rogers  vs.  Waters,  2  G.  &  J.  71 ;  Frey  vs.  Kirke,  4  6.  &  J. 
522;  Brookes  vs.  Chesley.  4  Gill,  208;  Mitchell  vs.  Sellman,  5  Md.  886;  Stockett 
VB.  Sasscer,  8  Md.  878;  Higdon  vs.  Stewart,  17  Md.  Ill;  Felty  vs.  Young ^  18 
Md.  167.  To  remove  the  bar  of  limitations  it  is  not  necessary  that  the  credi- 
tor, at  the  time  of  the  new  promise,  should  exhibit  the  evidence  of  his  claim, 
or  state  the  precise  nature  or  amount  thereof.  These  are  facts  for  the  jury, 
who  must  find  to  what  debt  the  new  promise  related.  If  the  plaintiff  show 
but  a  single  indebtedness  it  may  apply  to  that;  and  then,  if  the  debtor  allege 
a  different  debt,  the  onus  of  proving  it  rests  on  him.  Ovy  vs.  Tarns,  6  Gill, 
^.    See  note  (b)  infra,  p.  144. 

(b)  Affirmed  in  Keplmger  vs.  Griffith^  2  G.  &  J.  801;  Ellvcott  vs.  Nichols,  7 
GUI,  100,  and  Mitchell  vs.  Sellman,  5  Md.  387,  388.  In  Ellicott  vs.  Nichols, 
the  Court  said  that  they  considered  the  doctrine  announced  in  the  fourth 
resolution  in  the  case  in  the  text  as  ^'the  mere  enunciation  of  the  principle 
^at  if  a  party  admits  a  debt  to  be  due,  but  at  the  same  time  refuses  to  pay 
it  upon  insufficient  grounds,  the  law  will  raise  a  promise  to  pay  it,  in  invitvm 
and  against  the  will  of  the  debtor.  But,  so  far  from  enfeebling,  it  fortifies 
the  position  that  nothing  less  than  a  new  assumpsit,  express  or  implied,  will 
be  sufficient  to  remove  the  bar  interposed  by  the  Statute  of  Limitations, 
after  it  has  once  operated  upon  the  demand.  ^^ 

(c)  Affirmed  in  Peterson  vs.  Ellicott,  9  Md.  62. 

(d)  Approved  in  Felty  vs.  Young,  18  Md.  167. 

(e)  A  payment  made  on  account  of  a  running  account  of  long  standing, 
of  which  the  debtor  had  never  been  furnished  with  a  copy,  or  otherwise 
apprised  of  the  entries  contained  in  it,  is  not  sufficient  to  warrant  the  Court 
BO  to  apply  the  payment  to  the  debt,  as  to  pronounce  the  statutory  bar  re- 
moved. It  should  be  left  to  the  jury  to  say,  on  accx)unt  of  what  indebted- 
ness the  payment  was  made.  Beltzhoover  vs.  Yeivell,  11  G.  &  J,  212.  To 
revive  the  items  of  an  open  account  which  are  barred  by  the  Statute,  by  a 
payment  in  part  or  a  payment  on  account,  it  should  appear  that  the  pay- 
ment was  made  on  those  items,  or  that  the  debtor,  with  full  knowledge  of 
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Every  acknowledgment  which  is  ofifered  to  take  a  case  out  of  the  Act  of 
Limitations,  must  be  taken  all  together;  and  no  evidence  can  be  re- 
ceived, to  turn  a  denial  of  the  existence  of  a  debt  into  an  acknowledg- 
ment of  a  subsisting  liability,  by  proving  that  the  party  making  the 
admission  was  mistaken  in  supposing  the  debt  to  have  been  paid,  (a) 

Where  the  plaintiff  chooses  to  introduce  the  defendant's  declarations  to 
take  a  case  out  of  the  Act  of  Limitations,  he  must  be  content  to  take 
them  as  they  are,  and  cannot  be  permitted  to  disprove  them  by  other 
evidence,  {b) 


the  charges  barred  by  the  Statute,  made  the  payment  recognizing  their 
validity.  Ibid,  See  Quynn  vs.  Carroll,  10  Md.  197;  Guy  vs.  Tarns,  6  Gill, 
82;  Sprogle  vs.  Allen,  38  Md.  881. 

(a)  The  whole  admission,  or  conversation,  must  be  taken  together,  as  well 
the  acknowledgment  as  all  qualifications  or  conditions,  and  one  or  more 
isolated  expressions  should  not  be  seized  upon.  Stockett  vs.  Saascer,  8  Md. 
874.  The  plaintiff,  offering  the  acknowledgment  as  his  proof,  will  not  be 
allowed  to  adopt  the  admission  and  reject  the  qualification.  Higdan  vs. 
Stewart,  17  Md.  105.  Where  a  party  says  the  debt  was  once  due  but  has 
been  paid,  it  will  not  revive  the  remedy;  the  qualification  or  accompanying 
declaration  must  be  taken  as  true,  and  cannot  be  disproved  by  showing  that 
he  was  mistaken  in  supposing  it  had  been  paid.  Ibid.  Where  a  party 
admits  his  indebtedness  generally,  a  promise  to  pay  a  particular  sum  need 
not  be  proved,  but  where  the  admission  is  limited  to  a  precise  amount,  the 
party  offering  the  admission  is  bound  by  the  declaration  as  made;  he  cannot 
disprove  it  by  showing  that  the  debtor  owed  more,  nor  can  he  segregate  one 
part  from  the  other.     Ibid, 

(b)  In  the  following  cases  the  acknowledgments  have  been  held  sufficient 
to  remove  the  bar  of  the  Statute.  Where  the  defendant  said  to  the  witness 
that  the  plaintiff's  account  had  been  before  presented  to  him  by  the  clerk  of 
the  plaintiff,  and  that  he  had  said  to  the  clerk  he  would  settle  the  account 
if  the  plaintiff  would  take  off  the  interest.  Brookes  vs.  Chesley,  4  Gill.  205. 
An  admission  by  defendant  that  the  notes  in  question  were  due  and  unpaid, 
and  that  he  would  settle  them  provided  he  was  credited  with  rents  due  him 
by  a  firm  of  which  the  plaintiff  was  a  member.  Mitchell  vs.  Sellman,  5  Md. 
877.  An  acknowledgment  by  defendant  that  he  owed  the  plaintiff  a  large 
sum  of  money  for  the  education  of  his  granddaughter,  and  that  he  would 
pay  it  as  soon  as  he  sold  his  crops.  Peterson  vs.  Kllicott,  9  Md.  52.  A  state- 
ment by  the  defendant  that  the  single  bill  was  his,  that  he  had  borrowed  the 
money  mentioned  in  it  from  his  father,  that  he  had  never  paid  it  and  did 
not  think  he  would,  because  his  father  had  not  left  him  as  much  of  his 
estate  as  he  thought  he  ought.  Felty  vs.  Yomig,  18  Md.  168.  Where  the 
defendant,  speaking  of  the  services  of  the  plaintiff  in  a  certain  mill,  said 
that  as  the  mill  had  turned  out  unprofitably,  he  thought  the  plaintiff  would 
not  charge  him  anything,  and  that  his  charge  ought  not  to  be  more  than  at 
the  rate  at  which  plaintiff's  brother  had  been  charged.  Carroll  vs.  Ridgaway. 
8  Md.  828.  Where  the  defendant  said  to  the  witness  that  it  was  his  impres- 
sion the  money  had  been  paid  by  his,  (defendant's)  father:  that  if  his  father 
had  paid  it  he  could  find,  he  supposed,  the  receipt,  on  searching  his  father's 
papers;  that  if  he  could  not  find  the  receipt  he  would  settle  it,  and  promised 
to  make  a  search  and  inform  the  witness.  Sothoron  vs.  Hardy,  8  G.  &  J. 
133.  See  also  Poe  vs.  Cotiway,  2  H.  &  J.  268;  Veasey  vs.  BaJtsett,  7  H.  &  J. 
335;  Keplinger  vs.  Griffith,  2  G.  &  J.  296:  Mitchell  vs.  Mitchell,  11  G.  &  J- 
838;  Hall  vs.  Creswell,  12  G.  &  J.  86:  Carter  vs.  Cross,  7  Gill.  48;  Qitynn  vs. 
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Appeajl  from  Baltimore  County  Court.  This  was  an  action  of  as- 
sompsit  brought  by  the  appellant,  Bobert  Oliver,  •  surviving  ^^c 
partner  of  John  Oliver,  against  the  appellee,  and  one  Bobert  '*"u 
Taylor,  (who  was  returned  iuhi  est,)  for  money  had  and  received;  for 
money  lent  and  advanced ;  for  money  laid  out,  expended  and  paid ; 
on  an  insimul  eamputdssentj  and  on  a  promissory  note.  The  writ  was 
issoed  on  the  14th  of  March,  1823.  The  defendant  pleaded  nan  cts- 
nmpHt^  non  ass^impsit  infra  ires  annaSy  and  (actio  non  accrevit  infra 
irei  annos.  To  which  there  were  the  general  replications,  and  issues 
I   joined. 

At  the  trial  the  plaintiff  read  in  evidence  the  following  promissory 
note,  which  was  admitted  to  be  signed  by  the  defendant  Gray,  in 
the  name  of  Gray  and  Taylor,  in  the  manner  as  thereby  appears,  in 
hi&  own  proper  hand-writing,  and  by  him  delivered  to  Bobert  and 
John  Oliver,  at  the  time  it  bears  date.  And  it  was  also  admitted 
that  the  defendant.  Gray,  and  Bobert  Taylor  the  other  defendant, 
who  was  returned  non  est  inventtis  on  the  original  writ  in  this  cause, 
were  at  the  time  of  the  execution  of  the  said  note,  and  for  some 

Carroll,  10  Md.  197;  Bvffington  vs.  Davis,  33  Md.  511;  Hall  vs.  Brycm,  50  Md. 
194;  Burgeon  TB.  Bixler^  55  Md.  391;  Ecker  vs.  Bank,  59  Md.  293,  in  which 
cases  the  admissions  removed  the  bar  of  the  Statute.  As  to  admissions  by 
one  partner,  see  Abrahams  vs.  Myers,  40  Md.  499;  Ellicott  vs.  Nichols,  7  G, 
85.  As  to  acknowledgment  to  a  surviving  partner,  see  Barney  vs.  Smithy  4 
H.  &  J.  386.  As  to  what  acknowledgment  of  the  debt  by  one  of  two  execu- 
tors will  remove  the  bar  of  the  Statute,  see  Pole  vs.  Simmons,  49  Md.  20; 
Oujpman  vs.  Dixon,  4  H.  &  J.  423. 

In  the  following  cases  the  acknowledgments  relied  on  were  held  not  to  be 
sn/ficient  to  remove  the  bar  of  the  Statute.    Where,  a  few  days  before  the 
institution  of  suit  upon  a  promissory  note,  the  defendant  was  shown  the 
note  and  asked  if  it  was  his,  to  which  he  replied,  ''yes,'^  and  being  then 
asked  what  arrangements  he  could  make  for  its  payment  replied,  he  could 
not  say,  and  being  informed  that  suit  was  to  be  brought  replied,  ''  you  may 
aave  yourself  the  trouble,  as  I  have  taken  the  benefit  of  the  insolvent  laws.  ^' 
Frey  vs.  Kirk.  4  G.  &  J.  510.    A  statement  that  the  note  was  correct,  but 
that  there  were  unsettled  accounts  between  the  parties,  and  defendant  did 
not  know  how  much  he  would  owe  the  plaintiff  on  a  settlement.    Mitchell 
vs.  Sellman,  5  Md.  377.     Where  the  defendant  in  a  conversation  about  the 
plaintiff's  claim,  said  that  he  would  not  plead  limitations  to  a  just  debt,  but 
that  the  plaintiff's  claim  was  not  just,  because  it  had  been  overpaid.    Stock- 
<tt  vs.  Sasscer,  8  Md.  375.     An  offer  by  the  defendant's  attorney  to  settle  the 
claim  on  which  the  suit  was  brought  if  the  plaintiff  would  take  fifty  cents 
on  the  dollar,  the  offer  having  been  made  on  his  own  behalf,  without  author- 
ity froni  the  defendant,  and  not  afterwards  ratified  by  him-     Morris  vs. 
Hadehurst,  80  Md.  362.     A  letter  from  the  defendant's  attorney  to  the 
plaintiff's  attorney,  saying:   ''  About  claim  against  A.  please  inform  me 
what  it  is.    The  executrix  will  pay  it  if  just."    Goldsmith  vs.  KUbovm,  46 
Md.  289.    See  also  Rogers  vs.  Waters,  2  G.  &  J.  64;  Beltzhoover  vs.  Yewell,  11 
B.  &  J.  212;  EUiBott  vs.  Nichols,  7  Gill,  85;  Higdon  vs.  Stewart,  17  Md.  105; 
Dawson  vs.  King,  20  Md.  442;  Sprogle  vs.  Allen,  38  Md.  831;  Newman  vs.  Mc' 
Ckmas^  43  Md.  70. 
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time  before  and  after  the  execution  thereof,  partners  in  trade,  and 
carrying  on  trade  and  commerce  under  the  name  and  firm  of  Gray 
and  Taylor.    Which  said  note  is  as  follows : 

''Dollars  5,000.  Baltimore,  14th  October,  1813. 

On  demand  we  promise  to  pay  to  the  order  of  Robert  and  John 
Oliver,  five  thousand  dollars,  with  legal  interest  from  this  dat«,  for 
value  received.  Gbay  &  Tayloe." 

The  plaintifi'  also  ottei*ed  in  evidence,  that  the  defendant,  Gray,  in 
the  year  1816,  paid  the  interest  due  on  the  said  note;  and  that  about 
one  year,  or  one  year  and  an  half  after  the  said  interest  was  paid, 
the  witness,  as  the  agent  of  Robert  and  John  Oliver,  called  on  the 
defendant  for  the  interest  then  due,  and  that  the  defendant  an* 
swered  that  he  had  paid  the  last  interest  out  of  his  own  individual 
funds,  and  that  he  was  unable  to  pny  the  interest  then  demanded. 
That  the  defendant  I'esided  in  this  State,  near  Baltimore;  that  the 
said  house  of  Gray  and  Taylor  resided  in  the  City  of  Philadelphia, 
and  failed  in  1815  or  1816.    The  plaintiff  further  offered  in  evidence, 
by  John  Purviance,  Esquire,  a  competent  witness,  that  some  time 
onA  ^^^^  *  Gray  and  Taylor  failed,  and  had  executed  the  deed  of 
4Uo  trust  for  the  benefit  of  their  creditors,  upon  the  plaintiff's  ex- 
pressing much  dissatisfaction  at  his  being  excluded  from  the  benefit 
of  said  deed  of  trust,  the  defendant  said  he  had  excluded  him  from 
the  belief  that  he  was  paid  out  of  the  securities  in  his  hands ;  tbat 
he  did  not  consider  Gray  and  Taylor  indebted  to  the  plaintiff,  bat 
that  as  the  plaintiff  was  dissatisfied,  he  would  be  very  glad,  if  it 
was  not  too  late,  that  he  should  be  permitted  to  come  in  as  one  of 
the  creditor  of  Gray  and  Taylor,  and  the  defendant  said  he  would 
write  a  letter  to  Philadelphia  to  ascertain  whether  this  arrangemeut 
could  be  made,  and  to  inquire  of  counsel  in  Philadelphia.    It  was, 
however,  the  opinion  of  the  counsel,  who  was  consulted,  that  it  was 
too  late,  and  the  plaintiff  was  excluded  from  all  benefit  of  the  deed 
of  trust.    That  since  this  suit  was  pending,  the  defendant  said  to 
the  said  witness,  frequently,  that  he  regretted  that  the  plaintiff  was 
excluded  from  the  said  deed  of  trust,  and  wished  he  had  been 
allowed  to  come  in  for  his  claim  under  the  said  deed ;  but  alwa.^'S 
added,  that  he  did  not  consider  that  he  was  indebted  to  the  plaintiff, 
because  the  plaintifi'  had  it  in  his  power  to  have  saved  himself,  with 
the  sureties  received  from  William  Taylor,  and  ought  not,  therefore, 
to  have  looked  to  him  for  the  money.    The  defendant  also,  in  these 
latter  conversations,  stated  the  hardship  of  his  condition ;  that  be 
was  poor,  and  no  benefit  could  result  from  a  recovery,  if  the  plain- 
tiff succeeded  in  establishing  his  claim.    That  his  partner  too  was 
poor;  and  that  his  partner,  who  was  sued  by  the  plaintiff  in  Phila- 
delphia, complained  of  the  situation  in  which  the   defendant  bad 
placed  him  with  the  plaintiff,  by  not  including  him  among  the  credi- 
tors in  the  deed  of  trust.    And  the  defendant  stated  in  one  or  more 
of  the  conversations  on  the  subject  with  the  witness,  that  he  under- 
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stood  from  the  plaintiff  himself,  that  he  had  securilies  in  his  posses- 
sion safficient  to  cover  the  amount  of  his  claim  against  Gray  and 
Taylor,  as  well  as  William  Taylor.    The  plaintiff  farther  offered  in 
evidence,  that  he  was  not  paid  by  the  securities  referred  to  in  the 
preceding  conversation,  and  that  William  Taylor  was  still  indebted 
to  the  plaintiff  in  a  large  sum  of  money,  although  the  ship  OrozimbO| 
hereiDafter  mentioned,  had  been  sold  to  the  *  best  advantage,  on^y 
The  plaintiff  further  read  in  evidence  the  endorsement  on  the  ^^' 
bill  for  discovery,  hereafter  inserted,  and  the  answer  of  the  defend- 
ant to  the  said  bill ;  which  said  bill  and  answer  here  follow :  [The 
bill  here  referred  to  was  filed  in  1819,  in  Baltimore  County  Court, 
sitting  as  a  Court  of  Equity,  by  Gray  and  Taylor,  against  Eobert 
and  John  Oliver,  for  a  discovery  respecting  the  ship  Orozimbo,  &c. 
The  answer  thereto,  of  E.  Oliver,  was  filed  in  1824.    But  as  they  do 
not  appear  to  be  material  in  the  decision  of  this  cause,  they  are 
omitted  here.]    It  was  admitted  that  Eobert  and  John  Oliver,  men- 
tioned in  the  said  bill,  and  the  payees  in  the  above  mentioned  note, 
are  the  same  persons,  and  that  Edward  Gray  and  Eobert  Taylor, 
mentioned  in  the  said  bill,  and  who  are  plaintiffs  in  the  said  bill,  are 
the  Rame  persons  against  whom  the  original  writ  issued  in  this  cause. 
The  defendant  then  prayed  the  opinion  of  the  Court,  and  their  direc- 
tion to  the  jury,  that  upon  the  evidence  above  stated  the  plaintiff  is 
not  entitled  to  recover  on  the  second  and  third  issues  joined  in  the 
cause.    Which  opinion  and  direction  the  Court,  (Hanson  and  Wabd, 
A.  J.]  gaire  to  the  jury.    The  plaintiff  excepted ;  and  the  verdict 
and  judgment  being  against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Mabtin, 
Stephen,  and  Dobset,  JJ. 

Latrobe,  for  the  appellant,  contended,  1.  That  the  Statute  of  Lim- 
itations operates  to  create  a  presumption  of  payment  only,  and  does 
not  extinguish  the  original  debt.  2.  That  what  amounts  to  an  ac- 
knowledgment of  a  debt  to  take  it  out  of  the  Statute  of  Limitations, 
is  to  be  left  to  the  jury.  3.  That  the  conversations  of  the  defendant 
in  this  case,  amount  to  such  an  acknowledgment  as  is  sufficient  to 
take  the  case  out  of  the  statute. 

On  the  first  point,  he  cited  Siurges  vs.  Crowninshieldj  4  Wheat. 
207;  Quantock  vs.  Unglandy  5  Burr,  2630;  Clementsaii  vs.  Williams^ 
8  Cranchj  72 ;  Lloyd  vs.  Maundy  2  T.  R,  760 ;  MounUtephen  vs.  Brooke j 
5  8erg»  &  Low.  245 ;  Leader  vs.  TatUm^  16  'East^  422 ;  Malladay  vs. 
Wardj  3  Campb.  32 ;  2  Stark.  Evid.  892,  893,  896.  On  the  second 
point — Lloyd  vs.  Maundy  2  T.  B.  760;  De  •  La  Torre  vs.  Bar-  ^^^ 
day^  2  Serg.  cfc  Low.  270;  Bicknell  vs.  Keppel,  4  Bos.  &  Pull.  *''* 
20;  2  Stark.  Evid.  896;  Bryan  vs.  Horseman^  4  Ea^t^  604;  Baillie  vs. 
Inchiquin,  1  Esp.  435 ;  Smith  vs.  LudloWy  6  Johns.  267.  On  the  third 
point — Bryan  vs.  Horseman^  4  Eastj  599;  Truema^  vs.  Fenton^  2 
Cowp.  548 ;  Lawrence  vs.  Worrall^  Peake^s  N.  P.  Cases^  93 ;  2  Stark. 


/ 
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Evid.  893 ;  Baillie  vs.  Ld.  Inchiquiny  1  Usp.  436 ;  Leaper  vs.   Tatton,' 
16  East,  420;  Clnrkt  vs.  Bradshaw^S  Esp,  155;  Jackson  vs.  ^atr- 
/  bank,  2  H.  Blk.  340;   TTood  vs.  Braddick,  1  Taunt  104;  iSmttfe  vs. 

/  Ludlow,  6  Johns.  261 ;  Dean  vs.  Pifte,  10  Johns.  35 ;  ^n<7er«on  r«.  i&wi-* 

/  derson,  3  /SVn;.  ct  Loic,  190 ;   Warci  vs.  Uoicell,  5  H.  i&  J.  60,  61 ;  Bar- 

ney vs.  Smith,  ^  H.  &  J.  485 ;  Norris^  Peake,  420,  cfcc. 

Raymond,  lor  the  appellee.  Independent  of  the  plea  of  the  Sta- 
tute of  Limitations,  the  plaintiff  cannot  recover  on  the  general  issue. 
That  plea  is  a  bar  to  his  action. 

1.  The  Statute  of  Limitations  creates  a  presumption  of  payment, 
which  the  debtor  may  waive;  but  unless  he  does  so,  no  other  evi- 
dence can  be  received  to  rebut  that  presumption.  The  debtor  may 
waive  the  statute  by  not  pleading  it.  He  may  promise  to  pay  the 
debt.  In  this  case  the  defendant  has  not  waived  the  statute  in  either 
of  those  ways.  But  it  has  been  said  that  his  acknowledgment  is  a 
waiver.  The  making  an  acknowledgment  is  not  a  waiver  of  the 
statute.  It  is  not  a  promise  to  pay  the  debt ;  but  only  evidence 
from  which  the  jury  may  infer  a  promise.  If  a  special  verdict  found 
that  the  defendant  acknowledged  the  debt,  but  no  promise  is  found, 
a  judgment  could  not  be  rendered. 

2.  It  has  been  contended,  that  what  amounts  to  an  acknowledg- 
ment of  a  debt  to  take  it  out  of  the  statute,  is  to  be  left  to  the  jury. 
This  would  be  to  take  from  the  Court  a  question  of  law,  and  give  it 
to  the  jury.  Here  the  Uourt  below  said  the  acknowledgment  was 
not  sufficient  evidence  to  go  to  the  jury,  for  them  to  infer  ft  promise 

.  to  pay  the  debt.  The  evidence  in  the  record  was  not  sufficient  to 
amount  to  a  waiver  of  the  statute.  The  plea  of  the  statute  puto  in 
issue  not  only  the  new  promise,  but  the  existence  of  the  original 
debt ;  and  the  existence  of  the  original  debt  must  be  proved,  other- 
^  ^  wise  the  •  new  promise  will  not  be  sufficient.  It  will  be  a 
^^^  nudum  pactum.  If  there  is  proof  that  the  old  debt  has  been 
paid,  then  the  new  promise  amounts  to  nothing.  No  Chancellor  or 
jury  could,  on  the  bill  and  answer  offered  in  evidence  in  this  case, 
find  that  the  defendant  owed  the  plaintiff  one  cent.  There  is  no 
acknowledgment  of  a  debt,  so  as  to  take  the  case  out  of  the  statute, 
inde[)endent  of  a  promise,  whereby  a  promise  could  be  inferred. 
Clemenison  vs.  Williams,  8  Cranch,  72 ;  Banforth  vs.  Culver,  11  John». 
146;  Sands  vs.  Oelston,  15  Johns.  511;  Wetzell\%.  Bussard,  11  Wheat 
310 ;  Laurence  vs.  Hopkins,  13  Johiis.  288. 

Owynn,  on  the  same  side.  What  will  restore  the  remedy  when 
the  action  is  once  barred  by  the  Act  of  Limitations  T  This  i)oint 
has  not  been  decided  by  this  Court.  It  has  been  said  that  this  judg- 
ment must  be  reversed,  1.  That  the  Act  of  Limitations  does  not  ex- 
tinguish the  debt,  but  bars  the  reiAedy.  It  is  a  presumption  of  pay- 
ment if  the  debt  is  not  sued  for  within  three  years.  2.  That  an  un- 
qualified acknowledgment  of  the  debt  will  take  the  case  out  of  the 
statute.    But  what  is  evidence  of  an  acknowledgment  is  not  to  be 
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left  to  the  jary ;  it  is  for  the  Court.    There  are  only  two  cases  where 
theqaestion  was  left,  as  a  matter  of  doubt,  to  the  jury.    One  of 
those  cases  was  overruled  in  BicJcneU  vs.  Keppelj  4  Bos,  (£  Pull.  20 ; 
GoUman  vs.  Marshy  3  Taunt.  380.    It  is  only  in  very  doubtful  cases 
where  the  subject  is  left  to  the  jury.    But  where  the  acknowledge 
meDt  is  accompanied  with  a  denial,  it  is  not  left  to  the  jury.    All  the 
English  cases  go  upon  the  ground  that  the  debt  was  acknowledged 
to  be  existing,  and  no  denial  of  it  is  made.    In  Bryan  vs.  Horseman^ 
4  Eaxtf  599,  the  fact  of  the  acknowledgment  would  not  have  been 
safficient;  and  if  nothing  further  had  been  said,  the  case  would  have 
been  barred.    The  Act  of  Limitations  takes  in  other  actions  as  well 
as  assumpsit.    In  no  case  but  in  assumpsit  can  an  action  be  brought 
vhich  has  been  barred  by  the  statute.    All  other  actions  are  barred, 
and  no  acknowledgment,  &c.  can  sustain  the  action.    Boydell  vs. 
Brummandj  2  Camph.  162 ;  Rowcroft  vs.  Lomas^  4  Maule  &  Selvo.  457. 
This  action  was  brought  in  March,  1823,  and  •  the  only  evi-   ^-mg^ 
dence  at  the  trial  was  conversations  which  took  place  after   '^*" 
the  action  was  brought  between  the  defendant,  and  the  counsel  of 
the  plaintiff.    That  evidence  furnishes  complete  proof  that  the  de^ 
fendant  always  denied  the  debt  to  be  due.    To  revive  a  debt  barred 
by  the  statute,  there  must  be  a  voluntary  acknowledgment  of  its 
existence  without  any  denial  or  condition.     WetzeU  vs.  Bussard,  11 
Wheat.  316,  (note;)  1  Com.  Dig.  338,  {New  Ed.)    The  English  de- 
cisions have  gone  so  far,  that  if  the  debtor  has  acknowledged  the 
debt  to  be  due,  but  said  he  would  not  pay  it,  it  was  taken  out  of  the 
statute.    But  not  where  the  debtor  denied  the  debt  to  be  due,  al- 
though he  acknowledged  that  it  had  once  existed.    Norris^  PeaJce^ 
i23;  Hudson  vs.  Carey,  11  Serg.  cfe  Rawle^  10,  13;  2  Stark.  Evid.  895, 
(note;)  Fries  vs.  Boisselet,  9  Serg.  dc  Rawle,  131;  Beale  vs.  Rowland^ 
Sard.  Rep.  301.    The  evidence  in  the  record  is,  that  within  three 
jears  the  defendant  said  he  regretted,  &c.    These  conversations 
were  after  the  action  was  brought,  and  after  the  defendant  had 
pleaded  the  Act  of  Limitations,  and  were  had  with  the  plaintiff's 
counsel.    Holme  vs.  Qreen^  2  Serg.  &  Low.  480 ;  Beale  vs.  Nind^  6 
Serg.  <fe  Low.  517;  Barney  vs.  Smith,  4t  H.  &  J.  485,  go  entirely  upon 
the  acknowledgment  which  was  made  without  any  denial  of  the  debt 
being  due,  or  refusal  to  pay  it.    It  must  be  with  the  assent  of  the 
defendant  that  he  is  made  liable  for  a  debt  once  barred  by  the 
statute. 

Taney,  in  reply.  The  prior  debt  relied  on  was  the  promissory  note 
upon  which  the  action  was  brought;  and  whether  it  had  been  paid 
or  not  was  a  fact  for  the  jury  to  decide.  That  the  debt  once  existed, 
is  proved  positively.  The  evidence  oft'ered  wa«  read  without  objec- 
tion. The  endorsement  on  the  bill  filed  in  equity  only,  and  the 
answer  thereto,  were  read  in  evidence. 

The  Act  of  Limitations  either  goes  to  the  right  to  recover,  or  it 
bars  the  remedy.    If  the  contract  is  rescinded,  then  the  party  could 
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neTer  recover  on  it.  He  could  only  ase  it  in  a  suit  on  a  new  promise. 
An  act  of  bankruptcy  operates  to  the  extinguishment  of  the  con- 
tract ;  and  if  a  new  promise  is  made,  the  party  must  sue  upon  the 
new  proixiise.  In  the  cases  cited*  from  the  New  York  Reports,  the 
^^-  -  suits  were  upon  new  promises.  •  The  case  of  Sands  vs.  Oeh- 
'*•■•*  ton,  15  Johns.  Rep.  519,  was  made  analogous  to  the  cases  of 
bankruptcy.  Sturges  vs.  Croxcninshield^  4  Wheat.  207,  is  in  opposi- 
tion to  the  New  York  decisions.  Norris^  PeaJce,  422,  423,  424,  (and 
notes.)  The  only  operation  of  the  Act  of  Limitations  is  to  create  a 
presumption  that  the  debt  has  been  paid.  2  Stark.  Evid.  891  to  897, 
(and  nofjes;)  Clementaon  vs.  'Williams^  8  Cranch,  73,  74;  Barney  vs. 
Smithy  4^  H.  d:  J.  485.  The  Act  of  Limitations  does  not  extinguish 
the  debt,  but  only  creates  a  presumption  of  payment.  This  has  been 
repeatedly  decided  by  the  Courts  in  England,  and  in  this  State.  If 
the  statute  ought  to  be  expounded  differently,  yet  having  been  other- 
wise expounded  by  a  series  of  decisions  for  two  centuries,  it  is  a  ju- 
dicial exposition,  and  has  become  a  part  of  the  statute.  This  Court 
cannot  overrule  such  decisions,  as  it  would  be  to  legislate,  and  not  to 
adjudicate.  The  burthen  of  proof  is  on  the  plaintiff  to  prove  that 
the  debt  has  not  been  paid.  If  it  is  assumed  that  the  statute  creates 
a  presumption  of  payment,  but  does  not  extinguish  the  debt,  then 
it  is  only  necessary  for  the  plaintiff  to  prove  that  the  debt  has  Dot 
been  paid.  This  will  repel  the  presumption  of  payment ;  and  it  be- 
comes a  question  of  fact  whether  or  not  the  presumption  is  repelled. 
If  the  defendant  acknowledged  that  the  debt  was  once  due,  it  is 
not  sufficient  unless  he  acknowledged  he  had  not  paid  it.  In  Boy- 
dell  vs.  Drummondy  2  Campb.  162 ;  Rowcroft  vs.  LomaSj  4  Maule  d 
Selw.  457,  and  Clementson  vs.  WilUafnSj  8  Cranchj  72,  the  evidence 
was  only  that  the  debt  once  existed.  Where  the  acknowledgment 
admits  the  debt  was  originally  due,  and  had  not  been  paid,  it  will 
remove  the  bar  of  the  Act  of  Limitations.  Wetzell  vs.  Bussard^  11 
Wheat.  310,  313.  Where  a  party  refers  to  a  mode  of  settlement, 
which  is  proved  to  be  false,  the  statute  is  no  bar.  2  Stark.  Evid.  894, 
(note^)  895.  Here  the  defendant  alleged  that  the  debt  sued  for  had 
been  discharged  in  a  particular  way,  which  has  been  disproved  by 
the  plaintiff's  answer  to  the  bill,  which  the  defendant  and  his  part- 
ner had  filed  against  him,  as  given  in  evidence  at  the  trial  of  this 
case.  Why  should  this  presumption  of  payment  be  distinguished 
from  other  presumptions  ?  It  is  not  a  conclusive  presumption,  not  to 
be  repelled,  but  is  to  be  left  to  the  jury.  Many  of  the  cases 
ZtLZ  m  cited  assume  the  principle  that  it  was  sufficient  to  be  left  to 
the  jury  whether  or  not  payment  had  been  made.  Any  evidence 
from  which  the  jury  might  Infer  that  payment  had  not  been  made, 
was  admissible;  and  if  the  jury  found  that  payment  had  not  been 
made,  then  the  statute  was  no  bar.  If  it  is  assumed  as  the  doctrine 
that  the  statute  goes  upon  the  presumption  of  payment,  it  most  be 
dealt  with  like  all  other  presumptions ;  and  if  so  it  is  to  be  rebutted 
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by  evidence  npon  which  the  jury  are  to  decide.  It  is  not  for  the 
Ooart  to  aaj  whether  an  acknowledgment  was  or  was  not  sufficient 
to  rebut  the  presumption  of  payment.  If  it  is  a  question  for  the 
Court  to  decide,  then  there  must  be,  first,  proof  of  the  debt ;  and 
secondly,  proof  of  the  acknowledgment  of  the  defendant  that  the 
debt  had  not  been  paid.  The  question  then  is,  was  the  proof  suffi- 
cient to  establish  that  the  debt  had  not  been  paid?  Wetzell  vs.  Bus- 
Mrd,  11  Wheat  310.  There  is  no  evidence  that  the  defendant  paid 
tbe  debt,  but  he  said  he  did  not  consider  himself  indebted  to  the 
plaintiff,  because  the  plaintiif  had  it  in  his  power  to  save  himself. 
This  is  a  clear  admission  that  the  debt  had  not  been  paid.  The 
qoalification  made  by  the  defendant  was  evidence  to  rebut  the  pre- 
Aimption  of  payment.  The  answer  to  his  bill  in  equity  proves  that 
the  debt  had  not  been  paid.  2  Stark.  Evid.  894,  895 ;  Poe  vs.  Con- 
my,  2  H.  dt  J.  307. 

BxTCHANAN,  C.  J.  delivered  the  opinion  of  the  Court.  The  appel- 
lee rest-s  his  defence  upon  the  Act  of  Limitations  of  this  State,  on 
the  effect  and  operation  of  which  we  are  called  upon  to  decide;  and 
we  approach  the  subject  not  without  hesitation,  surrounded  and  ob- 
scured as  it  is,  by  a  cloud  of  discordant  adjudications.  Perhaps 
there  is  not  a  British  statute  which  has  given  birth  to  so  many  con- 
flicting decisions,  as  the  statute  of  the  21  James  I,  ch.  16,  the  Statute 
of  Limitations  of  that  country ;  and  we  are  familiar  with  the  expres- 
sions of  regret,  by  the  eminent  men  who  have  sat  in  the  judicial 
tribunals  there,  that  the  letter  of  that  statute  was  ever  departed 
from ;  a  regret  for  which  sufficient  cause  is  to  be  found  in  the  incon- 
^niity  presented  by  the  numerous  decisions  on  that  branch  of  the 


The  Statute  of  James  was  never  held  in  England  to  extinguish 
the  debt,  but  was  always  understood  as  operating  upon  •  the  o^  o 
remedy  only.  In  Heyling  vs.  Eastings^  1  Ld.  Raymond,  389,  -**«» 
Holt,  Chief  Justice,  said  that  '^the  Statute  of  Limitations  was 
founded  upon  very  good  reason,  because  men  should  not  unravel  con- 
tracts so  long  after,  upon  a  supposition,  that  if  they  were  not  paid, 
they  would  sue  sooner;  and  acquittances  being  subject  to  be  lost,  a 
man  might  be  sued  for  what  he  had  paid  before.''  In  Qxiantock  vs. 
England,  5  Burr.  2628,  Lord  Mansfield  said,  ''  it  was  settled  that  the 
Statute  of  Limitations  did  not  destroy  the  debt,  but  only  took  away 
tbe  remedy."  In  MounUtephen  vs.  Brooke,  5  Surg.  &  Low.  245,  Ab- 
bott, Chief  Justice,  said,  ^'  the  statute  was  passed  to  protect  persons 
who  were  supposed  to  have  paid  the  debt,  but  to  have  lost  the  evi- 
dences of  such  payment."  Hence  after  a  consultation  with  all  the 
Judges,  bat  one,  it  was  stated  by  Lord  Holt,  in  Heyling  vs.  Hastings, 
1  Lord  Boiymond,  421,  to  be  their  unanimous  opinion,  that  a  promise 
by  the  defendant,  at  any  time  within  six  years  before  the  commence- 
ment of  the  action,  to  pay  the  debt,  was  sufficient  to  take  the  case 
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out  of  the  statute.  Bnt  that  a  bare  acknowledgment  of  the  debt 
within  that  period  was  held  to  be  evidence  only  of  a  promise,  and 
therefore  not  of  itself  sufficient.  This  distinction  prevailed  for  a 
long  time,  but  was  at  length  broken  down,  and  ceased  to  be  re- 
garded. 

In  Yea  vs.  Fouraker,  2  Burr,  1099,  it  was  ruled  that  an  acknow- 
ledgment of  the  debt,  even  after  commencement  of  the  action,  took 
it  out  of  the  Statute  of  Limitations.  In  QuantocJc  vs.  England^  a 
submission  to  a  commission  of  bankruptcy  by  a  debtor,  after  the  debt 
had  been  of  more  than  six  years  standing,  was  held  to  be  a  waiver 
of  the  benefit  of  the  statute,  and  such  an  acknowledgment  as  took 
the  case  out  of  it ;  and  Lord  Mansfield  said,  that  the  slightest  word 
of  acknowledgment  would  do  it.  And  in  Trueman  vs.  FenUm^  2  Cowp^ 
548,  he  said,  'Hhe  slightest  acknowledgment  has  been  held  sufllcient; 
as  saying,  prove  your  debt  and  I  will  pay  you ;  I  am  ready  to  acsoonnty 
but  nothing  is  due  to  you.  And  much  slighter  acknowledgments 
than  these  will  take  a  debt  out  of  the  statute." 

These  cases  have  been  followed  by  a  series  of  decisions  from  that 
time  to  this,  by  which  this  principle  at  least  is  now  fully  settled,  that 
an  acknowledgment  of  the  debt  by  the  defendant,  within  six  years 
before  the  bringing  of  the  suit,  is  sufficient  to  *  take  the 
*•■•*  case  out  of  the  Statute  of  Limitations;  and  very  slight  evi- 
dence, indeed,  of  an  acknowledgment,  has  sometimes  been  deemed 
sufficient.  In  Jjeaper  vs.  Tatton^  16  East,  420,  Lord  Elleoborough 
said,  '<  as  the  limitation  of  the  statute  is  only  a  presumption  of  pay- 
ment, if  his  own  acknowledgment  that  he  has  not  paid  be  shown,  it 
does  away  the  statute."  In  Slvhy  vs.  Champliny  4  Johns.  Rep.  401, 
Tates,  Justice,  who  delivered  the  opinion  of  the  Court,  said, ''  it-  is 
now  generally  received  as  law,  that  if  a  party  acknowledges  a  debt 
to  be  unpaid,  it  is  such  a  waiver  of  the  protection  of  the  statute  as 
to  repel  the  presumption  of  payment,  being  a  recognition  of  the 
former  liability."  And  in  Sturges  vs.  Crotoninshieldj  4  Wheat  207, 
Chief  Justice  Marshall  said,  '^Statute  of  Limitations  relate  to  the 
remedies  which  are  furnished  in  the  Court<s.  They  rather  establish, 
that  certain  circumstances  shall  amount  to  evidence  that  a  contract 
has  been  performed,  than  dispense  with  its  performance." 

Since  the  case  of  Slvby  vs.  Champlin.  the  distinction  which 
formerly  prevailed  in  England  between  a  pi*omise  to  pay,  and  an 
acknowledgment  of  the  debt,  has  been  revived  in  New  York ;  and 
now,  both  in  that  State,  and  in  Pennsylvania,  the  latter  is  held  to 
bo  evidence  only,  to  be  left  to  the  jury,  of  a  promise  to  pay.  Pro- 
ceeding upon  that  principle,  it  seems  to  be  settled  in  those  States, 
that  though  a  slight  acknowledgment  of  the  debt,  when  standing 
alone,  w^ili  be  sufficient,  yet  that  if  the  debtor  qualifies  his  acknow- 
ledgment in  such  a  manner  as  to  show  it  is  his  determination  not  to 
pay,  the  statute  will  protect  him :  as  where  a  man  admits  the  debt 
to  be  due,  but  declares  that  he  intends  to  insist  on  the  benefit  of 


OLIVEE  V8.  GBAT.— 1  fl.  &  G.  153 

the  Rtatate.     (Murry  vs.  TUly^  cited  with  approbation  in  Fries  vs. 
Bmsseletj  9  Sergt  db  Rawle^  131 ;)  or  admitting  it  to  be  dae,  declares 
that  be  will  not  pay  it — as  in  Fries  vs.  Boisseletj  where  the  proof 
vas  that  the  defendant  on  being  arrested,  said  he  owed  the  plaintiff 
the  money,  and  intended  to  have  paid  him,  but  that  he  had  taken 
Qogentlemanly  steps  to  get  it,  and  as  he  had  taken  those  steps  he 
iroQld  keep  him  out  of  it  as  long  as  he  could;  which  was  held  not  to 
be  sufficient  to  take  the  case  out  of  the  statute.    And  the  same  princi- 
ple i8  fully  recognized  in  Sands  vs.  Oelston^  15  Johns.  Rep,  511,  and 
BoosOeU  vs.  Ifarfc,  6  Johns.  •  Ch.  Rep.  266.    The  only  differ- 
ence  between  the  Act  of  Limitations  in  this  State,  and  the    ^'-^ 
StatQte  of  James  is,  that  here  the  limitation  is  but  three  years;  and 
in  this  State,  the  rule  prevailing  in  England,  that  an  acknowledg- 
ment of  the  debt  by  the  defendant  within  the  time  prescribed  tor 
bringing  the  suit,  is  sufBcient  to  take  the  case  out  of  the  statute^ 
has  been  adopted.    In  Barney  vs.  Smithy  ^  H,  dt  J.  485,  the  vener- 
able man  who  then  presided.  Judge  Chase,  said,   ^^  the  Act  of 
Limitations  does  not  operate  to  extinguish  the  debt,  but  to  bar  the 
remedy.    The  Act  of  Limitations  proceeds  upon  the  principle,  that 
from  length  of  time  a  presumption  is  created,  that  the  debt  has  been 
paid,  and  the  debtor  is  deprived  of  his  proof  by  the  death  of  his 
witnesses,  or  the  loss  of  receipts.    It  is  the  design  of  the  Act  of 
Limitations  to  protect  and  shield  debtors  in  such  a  situation ;  and 
consistent  with  this  principle  and  this  view,  the  decisions  have 
been  made,  that  the  acknowledgment  or  admission  of  the  debt 
win  take  the  case  out  of  the  Act  of  Limitations;  because,  if  the 
money  is   still  due  and  owing,   the  defendant    has  not  suffered 
from  the   lapse  of  time,  nor  has  any  inconvenience  resulted  to 
him  therefrom."     And  ngain,  iti  another  part  of  his  opinion,  he 
says,  ^Hhe  acknowledgment  to  the  surviving  partner  saves  and 
preserves   the  remedy  in    the  survivor,  and  avoids   the   bar  by 
the  Act  of  Limitations.    It  does  not  create  a  new  assumpsit,  but 
is  a  saving  of  the  remedy  on  the  original  promise."    We,  therefore^ 
are  not  called  upon  now  for  the  first  time  to  give  a  construction  to 
that  Act ;  that  task  has  been  performed  by  others,  at  whose  hands 
we  have  received  it,  with  their  interpretation  of  it,  from  which,  if 
we  were  disposed  to  do  so,  we  should  not  feel  ourselves  at  liberty  to 
depart. 

Perhaps  it  would  have  been  better,  if  instead  of  endeavoring  to 
rescue  particular  cases  out  of  its  operation,  the  letter  of  the  statute 
bad  been  strictly  adhei-ed  to ;  if  the  original  debt  had  always  been 
considered  as  extinguished,  and  the  moral  obligation,  treated  as  a 
sufficient  consideration  for  an  express  promise  to  pay,  on  which  to 
found  an  action.  But  according  to  all  the  cases,  (for  in  this  at  least 
they  agree,)  the  debt  is  considered  as  not  extinguished,  and  the 
defendant  can  only  avail  himself  of  the  statute  in  England,  and  Act 
of  Assembly  here,  by  pleading  it;  which,  if  he*  omits  to  do,  it  is  held 
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01 A  ^^  ^^  ^  waiver  *  of  its  benefit,  and  the  plaintiff  may  reoover 
'^^^  on  the  general  issue,  though  the  debt  should  appear  by  the 
declaration  to  be  of  longer  standing  than  the  limited  period.  This 
settled  construction  has  produced  all  the  difficulties  and  discrepan- 
cies complained  of;  but  it  is  a  construction  which  is  not  now  to  be 
shaken  by  us ;  nor  on  the  other  hand  should  its  operation  be  ex- 
tended further  than  it  has  already  gone. 

Taking  the  Act  of  Limitations,  then,  as  we  find  it,  operating  upon 
the  remedy  only,  and  not  as  extinguishing  the  debt;  and  feeling  the 
necessity  for  a  more  definite  and  certain  understanding  of  the  effect 
of  the  adopted  construction,  than  can  easily  be  collected  from  parti- 
cular cases,  we  will  endeavor,  not  to  reconcile  the  various  decisions 
that  are  to  be  found  in  the  books  on  this  subject,  but  to  lay  down 
some  genera]  rules  for  the  practical  application  of  the  principles  they 
establish ;  that  the  Act  does  not  extinguish  the  debt,  but  only  bars 
the  remedy,  and  that  an  acknowledgment  by  the  defendant  of  the 
debt,  or  a  promise  to  pay  it  within  the  time  prescribed,  is  sufficient 
to  revive  the  action. 

First,  then,  the  suit  is  to  be  brought  on  the  original  cause  of 
action,  and  not  on  the  new  promise  or  acknowledgment,  which  only 
has  the  effect  to  restore  the  remedy;  which  is  not  only  according  to 
the  common  practice,  but  is  directly  and  strongly  assert-ed  in  Bameff 
vs.  SmWi. 

Second.  It  need  not  be  absolute  and  imconditional,  bat  a  condi- 
tional promise  is  sufficient;  and  in  such  case,  it  is  incumbent  on  the 
plaintiff  to  show  at  the  trial,  either  a  i>erformance  of  the  condition, 
or  a  readiness  to  perform  it;  as  if  the  words  be,  prove  your  debt, 
and  I  will  pay  you,  which  is  an  express  promise  to  pay,  on  condition 
that  the  debt  is  proved.  Heyling  vs.  Hastings^  1  Ld.  Raymond^  389; 
TruemanY^,  Fentotij  2  Cotrper,  548;  Davies  vs.  Smithj  ^  Uspinasne 
Rep,  36;  Loweth  vs.  Fothergillj  4  Camp.  Rep.  186;  Bush  vs.  Bar- 
nard^ 8  Johnft.  Rep.  407.  These  cases  furnish  different  examples  oC 
conditional  promises  to  pay,  each  of  which  was  held  sufficient  Ui 
take  the  case  out  of  the  statute. 

Third.  An  acknowledgment,  to  take  the  case  out  of  the  Act  of 
Limitations,  must  be  of  a  present  subsisting  debt,  unaccompanied 
oi»y  by  any  qualification  or  declarations,  which,  if  true,  *  would 
^^^  exempt  the  defendant  from  a  moral  obligation  to  pay.  For 
the  law  will  not  raise  an  assumpsit,  or  imply  a  promise  to  pay,  what 
in  equity  and  good  conscience  a  man  is  not  bound  to  pay.  As  if 
the  defendant  admits  the  debt,  but  at  the  same  time  resists  the  pay- 
ment of  it  by  alleging  that  he  has  a  set-off  against  it,  and  that  the 
plaintiff  owes  him  more  money;  which  virtually  amounts  to  a  denial 
of  his  liability,  and  a  refusal  to  pay  any  part  of  it,  on  grounds  fnmiBh- 
ing  a  sufficient  moral  excuse  for  not  paying  it.  And  indeed,  taking  the 
whole  of  the  acknowledgment  together,  (which  must  always  be  done,) 
is  in  effect  equivalent 'to  a  declaration  that  the  debt  is  discharged. 


^ 
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If  it  were  otherwise,  and  the  plaiDtiif  was  permitted  to  avail  him- 
self of  the  acknowledgmeqt  of  the  debt,  and  to  reject  the  qaalifica- 
tion,  injustice  would  always  be  done  where  the  set-off,  claimed  by  the 
defendant,  should  be  itself  barred  by  the  Act,  or  he  should  be  in 
want  of  testimony  sufficient  to  support  it.  Or,  if  he  admits  the 
receipt  of  money,  and  that  it  has  not  lieen  paid,  but  claims  it  as  a 
gift;  which,  if  true,  would  exempt  him  from  any  liability  to  pay. 
Or,  if  on  being  called  upon,  the  party  says  he  has  paid  the  debt,  and 
will  famish  the  receipt,  but  fails  to  do  so,  this  will  not  be  sufficient 
to  charge  him ;  but  is  the  very  case  intended  to  be  provided  for  by 
the  Act,  the  case  of  a  man  who  is  supposed  to  have  lost  his  evidence 
of  payment. 

Fourth.  An  acknowledgment  of  the  debt,  with  a  naked  refusal  to 
pay,  or  a  refusal  accompanied  with  an  excuse  for  not  paying  it, 
which  in  itself  implies  an  admission  that  the  debt  remains  due,  and 
furuishes  no  i*eal  objection  to  the  payment  of  it,  is  sufficient. 

Filth.  Any  unqualified  acknowledgment  of  a  present  subsisting 
debt,  or  acknowledgment,  with  no  other  excuse  for  not  paying  it 
than  a  reliance  on  the  bar  created  by  the  Act  of  Limitations,  is 
soflJcient  to  take  it  out  of  the  Act.  Clarke  vs.  Bradshaw  &  Coghlan^ 
3  £sp.  Rep.  166 ;  Bryan  vs.  Horsemanj  4  East^  699.  BvanSy  in  the 
notes  to  his  translation  of  Poihier  on  ObligationSy  suggests  to  those 
whose  claims  are  barred  by  the  statute,  and  who  wish  to  obtain  an 
acknowledgment  of  the  subsistence  of  the  debt,  the  utility  of  filing 
a  bill  of  discovery,  and  adds,  ^Mf  the  subsistence  of  the  debt  is 
*  admitted,  and  without  perjury  it  cannot  be  denied,  it  will  ^^^^ 
not,  if  there  is  any  consistency  of  decision,  be  of  any  avail  '^'■^ 
to  add  a  claim  to  the  protection  of  the  statute." 

The  Act  of  Limitations,  according  to  the  received  construction, 

proceeds  upon  the  supposition,  that  from  length  of  time  the  debt  is 

paid,  and  was  only  intended  to  pn)tect  a  party  where  the  presump> 

tion  arising  from  lapse  of  time  is,  either,  that  the  debt  has  been 

discharged,  or  never  existed,  and  not  to  protect  him  from  a  debt 

acknowledged  by  himself  to  be  still  due  and  unpaid,  with  no  other 

excuse  for  not  paying  it  than  the  supposed  bar  created  by  the  Act. 

When,  therefore,  a  party  admits  the  debt  to  be  due,  but  standing 

upon  the  Act  of  Limitations  alone,  in  the  same  breath  refuses  to 

pay  it,  he  admits  a  case,  to  which  the  Act,  according  to  its  spirit 

and  reason,  does  not  apply,  under  the  interpretation  given  to  it,  and 

his  refusal  cannot  avail  him.    But  the  continuing  existence  of  the 

debt  continues  and  carries  with  it  the  implied  assumpsit  that  the 

law  raises,  which  is  not  rebutted  by  his  refusal  to  pay.    Hence  the 

very  common  use  in  the  books  of  the  terms  <'  takes  the  case  out  of 

the  Statute  of .  Limitations ; "  that  is,  that  it  is  a  case  not  embraced 

by  the  statute. 

Sixth.  The  acknowledgment  of  the  debt  may  be  in  whole  or  in 
part. 
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Beveuth.  It  is  sufficient  if  it  be  after  the  bringing  of  the  suit. 
Yea  vs.  Fourakerj  2  Burr.  1099.  Which  could  not  regularly  be  if  it 
stood  upon  the  footing  alone  of  evidence  only  of  a  new  promise,  the 
replication  being  assumpsit  infra  ires  annos  before  the  bringing  of 
the  suit,  and  confining  the  issue  to  a  time  within  that  period;  so 
that  an  acknowledgment,  made  after  the  bringing  of  the  suit,  would 
not  be  within  the  issue.  The  issue,  therefore,  in  such  a  case,  must 
be  sustained  on  the  part  of  the  plaintifi',  on  the  idea  of  an  implied 
promise,  continuing  and  running  with  the  old  debt  acknowledged  to 
be  still  due. 

Eighth.  An  admission  that  the  sum  claimed  has  not  been  paid, 
is  not  sufficient  without  some  further  admission,  or  other  proof,  that 
the  debt  once  existed. 

Ninth.  The  acknowledgment  need  not  be  made  to  the  plaintiff 
himself,  but  may  be  made  to  anybody  else. 

•  Tenth.  What  kind  of  promise  or  acknowledgment  i» 
^'^^  sufficient  to  take  a  case  out  of  the  Act  of  Limitations,  is  for 
the  Court  to  decide ;  and  the  evidence  offered  to  prove  such  promise 
or  acknowledgment,  is  proper  to  be  submitted  to  the  jury,  as  in 
other  cases,  under  the  direction  of  the  Court. 

It  has  been  contended  in  this  case,  that  where  the  defendant 
alleges  the  debt  to  have  been  discharged,  and  refers  to  a  particolar 
mode  of  discharge,  the  plaintiff  may  entitle  himself  to  recover  by 
disproving  the  mode  of  discharge  referred  to.    We  are  aware  that 
the  same  has  been  said  elsewhere.    In  Hellings  vs.  Sliawy  2  Serg.  A 
Low.  236,  Chief  Justice  Gibbs  said,  ^^  where  the  defendant  has  stated, 
not  that  the  debt  remained  due,  but  that  it  was  discharged  by  h 
particular  means,  to  which  he  has  with  precision  referred  himself, 
and  where  he  has  designated  the  time  and  mode  so  strictly,  that  the 
Court  can  say  it  is  impossible  it  bad  been  discharged  in  any  other 
mode.    There  the  Court  have  said,  if  the  plaintiff  can  disprove  that 
mode,  he  lets  himself  in  to  recover,  by  striking  from  under  the  de- 
fendant the  only  ground  on  which  he  professes  to  rely."    But  after- 
wards, in  Beale  vs.  Nind^  6  Serg.  dk  Low.  517,  Justice  Bayley,  after 
reciting  the  words  of  Chief  Justice  Gibbs,  says,  ^^I  certainly  am  not 
aware  of  the  cases  to  which  my  Lord  Chief  Justice  Gibbs  refers  to 
support  that  proposition."    Thus  strongly  questioning  the  soand- 
ness  of  the  proposition,  to  which,  (seeing  the  inroads  that  have 
already  been  made  upon  the  statute,  which  we  are  not  disposed  to 
push  any  farther,  and  no  such  decision  having  been  made  by  this 
Court,)  we  are  not  prepared  to  yield  our  assent;  but  think  that 
every  acknowledgment  of  a  debt,  which  is  offered  to  take  a  case 
Out  of  the  Act  of  Limitations,  must  be  taken  all  together ;  and  that 
ho  evidence  can  be  received  to  turn  a  denial  of  the  existence  of  the 
debt  into  an  acknowledgment  of  a  subsisting  liability,  by  proving 
that  he  was  mistaken  in  supposing  it  to  have  been  paid.    Which 
wouhl  be  to  take  a  case  out  of  the  Act  of  Limitations  by  other  proof 
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than  the  acknowledgment  of  the  party;  for  in  such  a  case  he  mani- 
festly not  only  does  not  intend  to  acknowledge  a  present  subsisting 
debt,  bat  in  fact  denies  it,  and  there  is  nothing  to  carry,  or  on  which 
the  law  can  raise  an  implied  assumpsit.    The  declarations  of  the 
defendant  are  the  plaintiff's  own  proof,  •  and  if  he  chooses  o»>n 
to  introduce  them,  he  must  be  content  to  take  them  as  they  '^^^ 
are,  and  cannot  be  permitted  to  disprove  them  by  other  eridence, 
in  order  to  raise  an  implied  promise,  or  to  fnrnish  evidence  of  a 
promise  to  pay  a  debt,  the  existence  of  which  is  denied.    With 
these  views  of  the  subject  we  do  not  think  from  the  evidence  set 
oat  in  the  record,  that  the  plaintiff  is  entitled  to  recover.    What- 
ever might  have  been  the  effect  of  the  expressions  of  regret  by  tlie 
defendant,  if  they  stood  alone,  '^  that  the  plaintiff'  had  been  excluded 
from  the  deed  of  trust,  and  hiid  not  been  allowed  to  come  in  for  his 
claim,"  the  declarations,  always  accompahying  them,  <'  that  he  did 
not  consider  that  he  was  indebted  to  the  plaintiff,  because  he  had  it 
in  his  power  to  have  saved  himself  with  the  securities  received 
from  William  Taylor,  and  ought  not,  therefore,  to  have  looked  to 
him  for  the  money,"  sufDciently  show  that  it  never  was  his  inten- 
tion to  acknowledge  the  claim  of  the  plaintiff  as  a  subsisting  debt 
doe  by  him,  but  on  the  contrary,  taken  together,  amounted  to  a 
denial  of  any  existing  liability  on  him  to  pay ;  and  for  a  rea-son, 
which,  if  true,  furnished  a  real  objection,  and  sufficient  excuse  for 
not  paying  it.    For,  if  the  plaintiff'  had  in  his  hands  securities  with 
which  he  should  and  might  have  covered  the  amount  of  his  claim, 
bot  from  negligence  or  misapplication  of  the  funds  did  not  do  so,  he 
sbonld  not  now  look  to  the  defendant  for  it ;  nor  can  he  be  per- 
mitted  by  evidence  of  the  insufficiency  of  those  securities  to  con- 
vert the  defendant's  denial  of  his  liability  into  an  acknowledgment 
of  a  present  subsisting  debt.  Judgment  affirmed. 


Deury  v8.  Conner.— June,  1827. 

Whoever  enters  upon  the  estate  of  an  infant,  is  considered  in  equity  as  en- 
tering as  his  guardian;  and  after  the  infant  comes  of  age,  he  may  by 
bill  in  Chancery  recover  the  rents  and  profits.  If  a  person  so  entering 
shall  continue  the  possession  after  the  infant  comes  of  age,  Chancery 
will  decree  an  account  against  him  as  guardian,  and  carry  on  such  ac- 
count after  the  infancy  is  determined,  (a) 


(a)  Affirmed  in  Chcaiey  vs.  SmaUwood^  1  Gill,  370.  Distinguished  in  Pfelz 
vs.  Pfelz,  14  Md.  882.  Cited  in  Hungerford  vs.  Bourne,  3  G.  &  J.  141;  Oram 
TB.  Barnes,  1  Md.  Ch.  154;  Weaver  vs.  Leiman,  52  Md.  715.  In  Sindall  ys. 
Campbell,  7  Gill,  74,  the  Court  said:  ^^It  is  true  this  Court,  in  the  case  of 
Drury  ts.  Conner,  adopt  the  broad  doctrine  that  whoever  enters  upon  the 
estate  of  an  infant  is  considered  in  equity  as  entering  as  guardian  for  such 
infant,  and  the  infant  may  by  bill  after  he  comes  of  age  recover  the  rents 
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One  who  never  occupied  an  estate,  nor  derived  any  advantage  from  it,  bat 
merely  rented  it  out,  and  collected,  and  paid  over  the  rent  as  it  came 
into  his  hands,  as  the  friend  and  connexion  of  another,  for  whose  use  he 

g^t^-m    *  received  the  rent,  and  to  whom  he  was  bound  to  pay  it  over  as 

^^''  agent,  is  not  responsible  in  equity,  for  mesne  profits,  to  the  owner 
of  such  estate. 

It  is  true,  as  a  general  position,  that  Chancery  will  not  entertain  a  bill, 
where  there  is  a  full  and  complete  remedy  at  law,  and  no  ground  is 
shown  for  going  into  equity;  and  ordinarily  a  bill  for  mesne  profits, 
after  recovery  in  ejectment,  showing  no  obstacle  at  law,  and  stating  no 
ground  of  equitable  relief,  would  on  plea  or  demurrer,  and  perhaps  at 
the  final  hearing  without  either,  under  the  practice  of  this  State,  be  dis- 
missed, there  being  an  adequate  remedy  at  law.  (a) 

Appeal  from  the  Court  of  Chancery.  The  bill,  filed  on  the  14th 
of  October,  1819,  by  the  appellee  against  the  appellant,  stated  that 
William  Conner,  the  father  of  the  complainant,  died  intestate  in  the 
year  1790  or  1800,  seized  in  fee  of  a  tract  of  land  lying  in  Anne 
Arundel  County,  called  Holloway,  or  Oliver's  Preservation,  contain- 
ing 147  acres,  which  descended  to  the  complainant,  and  his  brother 
Marinaduke,  and  his  sisters  Harriet,  Nancy  and  Matilda.  That 
Henry  C.  Dniry,  the  defendant,  being  then  in  possession  of  the  said 
tract  of  laud,  and  holding  and  claiming  it  under  a  certain  Frederick 
Mills,  one  of  whose  danghters  be  married,  and  receiving  the  rents 
and  profits  thereof,  the  complainant,  and  the  said  Marmadnke,  Har- 
riet, Nancy  and  Matilda,  on  the  12th  of  January,  1816,  institnted  an 
action  of  ejectment  in  Anne  Arundel  County  Court  against  him  for 
the  recovery  of  the  said  land ;  and  on  the  27th  of  September,  1819, 
recovered  the  same — each  his  or  her  undivided  fifth  part,  b}'  the 
judgment  of  the  said  Court.  That  a  writ  of  habere  facias  posses- 
sionem issued,  and  iK)ssession  was  had  by  the  complainant,  and  the 
said  Marmaduke,  Harriet,  Nancy  and  Matilda.  The  bill  then  charges 
that  the  defendant  had  been  in  possession  of  the  said  land  a  long 


and  profits.  But  in  that  case  it  is  to  be  observed,  in  the  application  of  the 
doctrine,  that  the  father  died,  having  in  his  possession  slaves  belonging  to 
his  children.  The  administratrix  took  the  negroes  into  possession,  and 
claimed  and  held  them  as  her  own.  The  case  of  Dormer  vs.  Forieseue^  8 
Atk.  180,  from  which  this  doctrine  of  constructive  trust  is  adopted,  qualifies 
it  thus:  ^that  where  there  has  been  a  mere  adverse  possession,  without 
fraud  or  concealment,  or  where  there  has  been  any  degree  of  laches  on  the 
part  of  plaintiff,  the  account  shall  only  be  taken  from  the  filing  of  the 
bill.^  ^^  In  Weaver  vs.  Leiman,  52  Md.  716,  it  is  said,  that  an  intruder  upon 
an  infant's  estate  becomes  constructively  a  guardian  or  trustee  of  the  infant, 
and  that  against  such  a  constructive  trust  limitations  will  run.  ^'  To  avoid 
the  bar  of  the  Statute  the  bill  must  be  filed  within  three  years  after  ths 
infant  arrives  at  age.  This  was  done  in  Drury  vs.  Conner^  and  hence  no 
questions  of  limitations  arose  in  that  case.  ^'  See  Rev.  Code,  Art.  53,  sec.  27, 
as  to  liability  of  persons  entering  upon  lands  of  infants. 

(a)  Explained  in  Bam£8  vs.  Ckmpton,  8  Gill,  897,  898.    Cited  in  Pfdzrs. 
Pfdz,  14  Bid.  88t. 
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» 

time  previous  to  the  institution  of  the  said  action  of  ejectment,  and 
sabseqaently  to  the  death  of  the  complainant's  father,  and  so  re- 
inaioecl  in  possession  until  the  execution  of  the  said  writ  of  habere 
facias  possessionem^  during  which  time  he  received  the  rents  and  pro- 
fits of  the  same,  and  cut  down  and  sold  a  great  quantity  of  wood 
and  timber  of  various  description,  which  was  growing  thereon,  and 
received  the  purchase  money  therefor.  The  bill  then  states,  that 
the  complainant  has  not  long  attained  the  age  of  21  years,  to  wit, 
within  three  years  from  the  institution  of  the  said  action  of  eject- 
ment, and  from  the  filing  of  the  present  bill ;  and  that  during  the 
whole  period  of  the  possession  •  of  the  defendant,  the  com-  ^^^ 
plainant  was  a  minor,  under  the  age  of  21  years ;  and  the  de-  -^^-^ 
fendant  received  the  rents  and  pnifits  of  the  said  land  as  guardian 
of  the  complainant,  though  he  had  not  been  legally  appointed. 
Prayer,  that  the  defendant  may  be  com|)elled  to  account,  &c.  and  for 
general  relief. 

The  answer  of  the  defendant  stated,  that  William  Conner,  de- 
ceased, the  father  of  the  complainant,  and  Marmaduke,  &c.  at  the 
time  of  his  death,  possessed  a  legal  estate  in  fee  simple  in  the  land 
mentioned  in  the  bill ;  but  that  he  never  was  in  the  actual  posses- 
sion thereof;  that  in  his  life-time  he  sold  all  his  interest  therein  to 
Frederick  Mills,  since  deceased,  tor  a  full  and  valuable  consideration, 
although  no  conveyance  was  ever  executed  for  the  same.    That  the 
said  Mills  left  issue  four  children,  viz.  Achsah,  Ann,  Elizabeth,  who 
is  the  wife  of  the  defendant,  and  Frederick,  and  died  in  the  peacea- 
ble and  undisturbed  possession  of  the  premises,  which  vested  in  his 
said  children.    That  from  the  1st  of  January,  1813,  the  defendant, 
by  virtue  of  an  assignment  from  the  said  Achsah,  and  in  the  right 
of  his  wife,  was  possessed  of  one  moiety  of  the  premises  until  he 
was  dispossessed  thereof  as  is  stated  in  the  bill.    That  it  is  not  true 
that  the  defendant  did  cut  down  and  sell  wood  and  timber  from  off 
the  said  premises;  but  that  he  did  receive  the  one-half  of  the  rents 
and  profits  of  the  said  premises  for  the  space  of  six  years,  amount- 
ing in  the  whole  to  $600.    That  he  considers  himself  entitled  to  the 
same  by  virtue  of  the  said  assignment  from  the  said  Achsah,  and  in 
the  right  of  his  wife  Elizabeth.    That  he  and  his  wife  Elizabeth, 
and  the  other  co-heirs  of  Frederick  Mills,  heretofore  exhibited  and 
filed  their  bill  of  complaint  in  the  Court  of  Chancery  against  the 
complainant,  and  the  other  co-heirs  of  William  Conner,  deceased,  to 
compel  a  specific  performance  of  the  said  contract  for  the  sale  of  the 
said  premises  so  entered  into  as  aforesaid  by  Frederick  Mills  and 
William  Conner,  in  their  respective  life-times,  and  which  bill  of  com- 
plaint is  still  depending  in  the  said  Court.    The  defendant  denies 
that  he  ever  was  in  law  or  in  fact  the  guardian  of  the  complainant ; 
and  he  denies  the  right  of  the  complainant  to  compel  him  to  account 
for  the  rents  and  profits  of  the  said  premises,  or  of  any  part  thereof. 
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A  commission  issued  by  consent  to  take  testimony,  and  testimony 
4^^^  *  ^^  taken  and  returned  thereunder.  The  material  facts 
4>Za  proved  under  it  will  appear  from  the  opinion  delivered  by  the 
Chief  Judge  of  this  Court. 

Johnson,  C.  (July  Term,  1822,)  Decreed,  that  the  defendant  ac- 
count to  and  with  the  complainant  of  and  concerning  the  matters 
charged  in  the  bill ;  and  that  the  account  be  stated  from  the  evi: 
deuce  already  taken  under  the  commission,  and  that  which  may  be 
taken  before  the  auditor.  The  account  to  be  taken,  reserving  all 
equity  at  the  final  hearing. 

The  auditor  reported  two  accounts,  the  one  on  which  the  Chancel- 
lor's decree  was  grounded — Accoaut  B  charged  the  defendant  on  the 
Ist  of  January,  1819,  "  to  rents  and  profits  of  one  moiety  of  Hollo- 
way,  or  Oliver's  Preservation,  for  7  years  from  1st  of  January,  1812, 

viz.  at  $90  per  annum, $6,10 

1824«  Dec.  0.    To  interest  on  $90,  part  thereof  from  the 

1st  of  January,  1813, 337  68 

$967  58 
By  Henry  C.  Drury,  (the  defendant,)  in  right  of 

his  wife,  and  of  Achsah  Mills,  for  j^ $120  9m 

By  ditto  as  assignee  of  Matilda  Conner  for  \  of 

the  balance 169  32t»j 

By  Wm.  W.  Conner,  (the  complainant,)  ditto..  169  32t>j 

By  Marmaduke  W.  Conner,  ditto *,...  169  32^^ 

By  John  Franklin,  and  Harriet  his  wife,  ditto..  169  32,^^ 
By  Sabritt  Trott,  and  Nancy  his  wife,  ditto. ...  169  32i»y 

$967  58 

To  amount  due  to  the  complainant $169  33 

To  interest  on  $110  25,  part  thereof  from  the  6th  of  December, 
1824,  until  paid." 

Each  of  the  parties  excepted  to  the  auditor's  accounts  and  report 
And  afterwards  two  exhibits  were  filed— one,  the  record  of  the  re- 
covery in  ejectment  brought  by  the  complainant  and  others  against 
^^M  the  defendant,  as  referred  to  in  the  bill,  and  •  the  other,  a  de- 
4iZ^  cree  of  the  Court  of  Appeals,  on  the  appeal  of  Drury  vs.  Con- 
ner, 6  B.  d'  J.  288. 

• 

Bland,  C.  (March  Term,  1825,)  Decreed,  that  the  defendant  pay 
to  the  complainant  the  sum  of  $338.66,  with  interest  on  $220.50,  part 
thereof,  from  the  6th  of  December,  1824,  until  paid,  with  costs  to  be 
taxed  by  the  register.  From  which  decree  ^the  defendant  appealed 
to  this  Court. 

The  cause  was  argued  at  the  last  June  Term  before  Buchanan,  G. 
J.,  Eable  and  Abgheb,  JJ. 


DRURY  vs.  CONNER.— 1  H.  &  G.  161 

Taneyy  for  the  appellant,  contended,  1.  That  the  complainant's 
remedy  for  mesne  profits  was  at  law.  Dormer  vs.  Fortescue^  3  Atk, 
129;  Jesus  College  vs.  Bloomy  lb.  262 ;  Warren  vs.  Fergussonj  ^  U.  & 
J.  46;  Loker  vs.  RoUe^  3  Ves.  4,  7;  Cooper^s  Plead.  124.  Where  re- 
lief may  be  obtained  at  law,  the  party  cannot  proceed  in  eqnity. 
There  is  no  proof  in  the  record  that  the  complainant  was  an  infant ; 
and  if  he  was  an  infant,  he  should  have  rents  only  from  the  time  of 
filing  his  bill.  Pulteney  vs.  Warren^  6  Ves.  93,  94.  An  infant,  as 
8Dch,  coald  not  bring  a  bill  for  mesne  profits.  But  it  will  be  said  the 
bill  was  not  demarred  to.  The  answer  denies  the  right  of  the  com- 
plainant  to  an  account  for  the  rents  and  profits.  Where  the  defend- 
ant might  have  demurrad  to  the  bill,  he  may  avail  himself  of  want 
of  jorisdiction  at  the  final  hearing.  Barker  vs.  Dacie^  6  Ves.  686. 
Consent  of  parties  cannot  give  jurisdiction.  If  it  appears  by  the 
bill  that  it  is  a  subject  of  which  the  Court  has  no  jurisdiction,  they 
will  not  assume  it.  It  is  not  necessary  for  the  defendant  to  deny 
that  the  Court  has  jurisdiction.  Carter  vs.  The  United  Insurance 
Companyj  1  Johns.  Ch.  Rep.  463. 

2.  The  proper  parties  are  not  before  the  Court.  Cooper^s  Plead. 
%.  Equity  will  prevent  a  multiplicity  of  suits.  Dungey  vs.  Angove^ 
2  Ves.  Jr.  304.  The  children  of  Mrs.  Mills  should  be  parties— there 
being  proof  in  the  record  that  part  of  the  rents  and  profits  had  been 
paid  to  her. 

3.  The  complainant  has  no  right  to  recover  more  than  a  moiety  of 
that  part  of  the  land  rented.  Saunders  vs.  Lord  Annesley^  2  Sch.  db 
Lef.  73,  93 ;  Dungey  vs.  Angore,  2  Ves.  Jr.  394. 

•4.  The  decree  of  the  Chancellor  is  clearly  wrong.  He  has  ook 
decreed  the  whole  rents  and  profits,  deducting  one-eighth,  ^^^ 
when  he  should  have  deducted  one-fourth.  From  the  evidence,  the 
eetiniated  value  of  the  rents  and  profits  is  too  high.  The  true  rule, 
as  to  the  value,  is  the  sum  received  and  paid.  The  means  from 
which  the  witnesses  could  calculate  the  value  must  be  looked  to. 
Interest  too  has  been  charged  at  the  end  of  each  year  upon  the 
amount  stated  as  the  rents  and  profits.  This  is  wrong.  1  Fonbl.  159, 
(note.)  The  value  of  the  improvements  ought  to  be  set-off  against 
the  inflamed  amount  of  the  profits. 

BreiveTj  Jr.  for  the  appellee.  1.  The  Court  of  Chancery  wOl  not, 
in  some  cases,  give  relief,  where>  it  can  be  obtained  at  law ;  yet  it 
will  give  relief  for  mesne  profits  where  infants  are  concerned.  1 
Mi^d.  Gh.  75;  Dormer  vs.  Fortescus,  3  Atk.  130.  Where  any  person 
enters  upon  the  property  of  an  infant,  he  is  a  guardian  or  bailiff  for 
the  infant.  If  he  entered  during  the  infancy,  he  may  be  called  upon 
in  eqnity  to  account  after  the  infantas  arrival  to  full  age.  Where 
there  are  not  sufficient  facts  stated  in  a  bill  to  give  the  Court  juris- 
liction,  the  defendant  must  take  advantage  of  it  by  demurrer. 
North  vs.  Farl  of  Strafford^  3  P.  Wms.  149, 150 ;  Holder  vs.  Cham- 
^mryj  i  6.  266 ;  Ludloic  vs.  Simond,  2  Caine's  Cos.  18, 19,  39, 40,  51,  52, 
11  1  H.  &  G. 
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56',  Underhilly&.  Van  Cortlandt,  2  Johns.  Ch.  Rep.  369;  Livinggton 
vs.  Livingston^  4  Johns.  Ch.  Rep.  290.  All  the  authorities  opposed  to 
the  rule  are  stated  in  Baker  vs.  Dacie^  6  Ves.  686. 

2.  Each  of  the  lessors  of  the  plaintiff  at  law,  as  he  had  a  right  to 
do,  filed  a  separate  bill  in  Chancery.  The  defendant  consenteil  to 
account,  and  he  cannot  now  object  for  the  want  of  parties.  The 
judgment  at  law  was  against  the  present  defendant  only,  and  he  is 
alone  to  be  made  defendant  in  this  action.  West  vs.  Hughes,  1  B.d 
J.  578. 

3.  The  defendant  cannot  say  he  did  not  receive  the  whole  of  the 
rents  and  profits.  The  judgment  in  ejectment  makes- him  answera- 
ble, whether  he  received  them  or  not;  but  he  did  receive  them,  and 
is  therefore  bound  to  pay  over. 

4.  The  rule  adopted  by  the  auditor  in  coming  at  the  value  of  the 
rents  and  profits,  is  the  universal  one.  The  value  is  only  to  be  proved 
by  witnesses  who  know  it,  and  who  give  their  opinion  as  to  their 
ideas  of  its  worth,  one  year  with  another. 

Magruder,  on  the  same  side,  cited  Yallop  vs.  HoUcorthy,  1  Eq.  Cos. 
Ab.  2S0;  Newburg  vs.  Biekerstaffe,  1  Vem.  295;  Northleigh  vs.  Lus- 
combe,  Ambl.  612;  Mundy  vs.  Mundy,  2  Ves.  Jr.  128;  1  FonbL  148, 
149;  2  Fonhl  '2:^1,  (and  note;)  Mitf.  110;  Post  vs.  Kimberly,9  Johfis. 
470,  493,  501,  505;  West  vs.  Jarrett,  3  jff.  cfc  J.  485;  Wendell  vs.  Van 
Rensselaer,  1  Johns.  Ch.  349. 

Taney,  in  reply.  Curia  adv.  vuU. 

Buchanan,  C.  J.  at  this  term,  delivered  the  opinion  of  the  Court. 
There  is  a  manifest  error  in  the  account  stated  by  the  auditor,  on 
which  the  decree  in  this  case  is  founded.  William  W.  Conner,  in 
his  bill  of  complaint,  seeks  to  recover  one-fifth  of  the  rents  and  pro- 
fits of  the  laud  recovered  in  the  action  of  ejectment  mentioned  and 
referred  to  in  the  bill,  by  the  five  children  and  heirs-at-law  of  Wil- 
liam Conner,  of  whom  he  is  one ;  one  undivided  fourth  part  of  which 
^  land,  was  •  on  the  23d  of  July,  1824,  since  the  recovery  in 
"^^^  ejectment,  and  pending  this  cause  in  Chancery,  adjudged  by  a 
decree  of  this  Court  to  the  heirs  of  Frederick  Mills. 

The  most,  therefore,  that  William  W.  Conner  could  be  entitled  to 
on  any  principle,  would  be  a  fifth  of  the  rents  and  profits  of  the  re- 
maining three-fourths  of  the  land..  Whereas,  in  the  auditor's  ac- 
count, he  is  allowed  at  the  rate  of  one- fifth  of  the  rents  and  profits 
of  seven-eighths  of  the  whole  land,  deducting  in  favor  of  the  heirs 
of  Frederick  Mills  one-eighth  only,  instead  of  a  fourth,  which  prin- 
ciple is  iuiulvertently  adopted  in  the  decree.  And  although  the  dif- 
ference produced  in  the  amount  is  not  very  great,  yet  it  is  the  duty 
of  this  Court  to  correct  it.  We  think,  moreover,  there  is  another 
error  in  the  decree,  involving  a  much  larger  amount.  Henry  C. 
Drury,  in  his  answer,  alleges,  that  he  had  possession  of  but  a  moiety 
of  the  land;  and  although  some  of  the  witnesses  prove,  that  he 
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rented  oat  the  other  half,  which  standing  alone,  would  have  been 

sollicient  to  fix  him  with  the  rents  and  profits  of  the  whole,  subject 

to  a  deduction  of  one-fouith,  by  virtue  of  the  decree  of  this  Court  of 

the  23d  of  July,  1824;  yet  the  circumstances  under  which  he  acted 

in  relation  to  the  part  rented  out  by  him,  are  so  explained  by  the 

other  evidence  in  the  cause,  as  to  exonerate  him  from  any  charge, 

beyond  the  rents  and  profits  of  the  moiety  of  the  land  occupied  by 

himself.    Frederick  Mills,  the  father  of  the  wife  of  Henry  C.  Brury, 

died  ia  possession  of  the  land,  claiming  an  equitable  title  to  the 

whole  of  it,  and  his  widow,  Ann  T.  Mills,  continued  in  the  undis- 

torbed  possession  of  it,  until  the  fall  of  the  year  1811,  or  1812,  when, 

as  appears  from  her  testimony,  she  gave  up  one-half  of  the  land  to 

Henry  C.  Drnry  on  account  of  the  supposed  equitable  title  of  his 

vife,  and  of  another  of  the  heirs  of  Frederick  Mills,  whose  interest 

he  had  purchased,  and  continued  herself  to  receive  the  rent  for  the 

^er  half  for  the  whole  of  the  time  covered  by  the  decree,  as  guardian 

to  one  of  the  children  of  Frederick  Mills,  and  on  account  of  the 

infant  daughter  of  his  remaining  child. 

Heury  0.  Drury,  therefore,  never  did  receive  the  rents  and  profits 
for  hi.^  own  use,  or  occupy  and  enjoy  the  benefit  of  any  other  part  of 
Uie  land,  than  the  half  that  was  given  up  to  him  by  Ann  T.  Mills ; 
hot  seems  to  have  acted  as  her  agent  only,  •  in  renting  out  ^^^^ 
the  other  half,  and  receiving  for  and  paying  over  to  her  .the  '^'^V 
i^nt,  as  it  became  due  and  was  received  by  him,  which  by  law,  as 
her  agent,  it  was  his  duty  to  do;  and  this  without  compensation, 
uid  nuder  the  belief  that  the  equitable  title  was  in  the  heirs  of 
Merick  Mills,  who  had  at  that  time  a  bill  depending  in  Chancery 
igaiust  the  heirs  of  William  Conner,  to  compel  a  conveyance  of  the 
And.  And  to  make  him  answerable  now,  for  the  rents  and  profits 
M)  received  by  Ann  T.Mills,  would  be  to  make  him  pay  for  that 
yhich  he  never  occupied,  or  derived  any  enjoyment,  profit  or  advau 
Age  from ;  but  merely  rented  out,  and  collected  and  paid  over,  the 
ent  as  it  came  into  his  hands,  as  the  friend  and  connexion  of 
another,  for  whose  use  he  received,  and  to  whom  he  was  bound  to 
>»y  it  over.  Under  such  circumstances  we  think  he  should  not  be 
lade  accountable  to  the  heirs  of  William  Conner  for  the  rents  and 
foflu  of  that  proi)ortion  of  the  land,  which  was  retained  by  Ann 
'•  Hills,  and  for  which  she  received  the  rent ;  but  of  the  moiety 
nly,  according  to  the  proof  taken  in  the  cause,  with  interest,  which, 
1  the  language  of  the  witness,  she  gave  up  to  him,  and  of  which  he 
)ok  possession,  subject  to  a  deduction  of  one-fourth,  on  account  of 
)e  decree  of  this  Court  of  the  23d  of  July,  1824,  for  a  conveyance 
$r  the  heirs  of  William  Conner,  of  that  proportion  of  the  land  to 
le  heirs  of  Frederick  Mills;  and  that  the  decree  of  the  Chancellor, 
ireeting  him  to  pay  to  William  W.  Conner  a  sum  that  is  equal  to 
le-fil'th  of  seven-eighths  of  the  rents  and  protits  of  the  whole  land, 
erroneous  and  ought  to  be  reversed.    If  William   W.  Conner 
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wishes  to  obtain  a  proportion  of  the  i^nts  and  profits  of  that  moiety 
of  the  land,  which  Ann  T.  Mills  did  not  yield  up  to  Henry  G.  Dmry,. 
he  mast  look  to  another  quarter. 

The  objection,  taken  in  argument,  to  the  jurisdiction  of  the  Court 
of  Chancery  in  this  case,  on  the  ground  that  the  bill,  upon  the  faoe- 
of  it,  discloses  a  case,  in  which  the  party  has  a  complete  remedy  at 
law,  cannot,  we  think,  be  sustained.  It  is  certainly  true,  as  a  gene- 
ral position,  that  Chancery  will  not  entertain  a  bill,  where  there  is  a 
full  and  complete  remedy  at  law,  and  no  ground  is  shown  for  going 
into  equity.  And  ordinarily  a  bill  for  mesne  profits,  alter  a  recovery 
in  ejectment,  showing  no  obstacle  at  law,  and  statiug  no  ground  of 
equitable  *  relief,  would,  on  plea  or  demurrer,  be  dismissed^ 
there  being  an  adequate  remedy  at  law ;  and  perhaps  at  the 
final  hearing  without  either  plea  or  demurrer,  under  the  practice  of 
this  State,  which  ha£)  not  been  very  fully  looked  into. 

But  this  is  not  the  case  of  an  adult  coming  into  Chancery  for 
mesne  profits  accruing  after  he  became  of  age,  and  showing  do 
ground  for  equitable  interference.  Whoever  enters  upon  the  estate 
of  an  infant,  is  considered  in  equity  as  entering  as  guardian  for 
such  infant.  Bennett  vs.  Whitehead,  2  P.  Wms,  645;  Morgan  vs. 
Morgan,  1  Atk.  489;  Dormer  vs.  Fortescue,  3  Aik.  130;  1  Madd.  Clu 
74.  And  after  the  infant  comes  of  age,  he  may,  by  bill  in  Ghanceiy, 
recover  the  rents  and  profits.  Bennett  vs.  Whitehead,  2  P.  Wms. 
645.  And  if  a  person  so  entering  shall  continue  the  possession 
after  the  infant  comes  of  age,  Chancery  will  decree  an  account 
against  him  as  guardian,  and  carry  on  such  account  after  the  in- 
fancy is  determined.  Morgan  vs.  Morgan,  1  Atk.  489 ;  2  Fonbl.  236. 
And  treating  a  person  who  shall  enter  upon  the  estate  of  an  infant, 
and  receive  the  rents  and  profits,  as  the  guardian  of  such  infant,  as. 
it  seems  Chancery  does,  there  is  no  reason  why  the  infant,  when  he 
arrives  at  age,  should  not  have  a  bill  in  Chancer^'  against  him  for 
an  account  of  the  profits  which  have  so  come  into  his  hands  aa 
guardian,  that  would  not  apply  to  the  common  case  of  a  ward,  after 
he  comes  of  age,  going  into  Chancery  against  his  guardian,  legally 
appointed,  for  an  account.  In  this  case  the  bill  alleges  that  Heniy 
C.  Drury  took  possession  of  the  estate  of  William  W.  Conner,  during 
his  minority ;  that  he  continued  a  minor  during  the  whole  period  of 
the  possession  of  Drury,  and  that  Drury  received  the  rents  and 
profits  as  his  guardian. 

Upon  the  face  of  the  bill,  therefore,  there  is  a  case  made  out  for 
the  jurisdiction  of  a  Court  of  Chancery ;  and  the  objection  to  the 
jurisdiction  on  the  ground  that  the  bill  presents  a  case  in  which  the 
party  has  a  remedy  at  law,  does  not  properly  appl3\ 

The  bill,  upon  the  face  of  it,  disclosing  matter  sufficient  to  give 
jurisdiction  to  the  Court  of  Chancery,  it  was  not  a  case  fit  for  & 
demurrer;  and  if  in  i)oint  of  fact,  William  W.  Conner,  was  not  » 
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minor  at  the  time  Henry  C.  Drury  acquired  *  possession  of      ^ 
the  land,  it  ought  to  have  been  pleaded,  and  cannot  now  be   '^*'* 
t^en  advantage  of. 

A(,'reeably  to  the  directions  of  the  Court  an  account  was  stated, 
tsharging  the  appeUant  on  the  1st  of  January,  1819,  for  the  rents  and 
profits  of  HoUoway,  or  Oliver's  Preservation,  as  by  the  auditor's  ac- 

COQU t  B *a30 

On  the  6th  Beer.  1824,  for  interest  on  said  rents  and  profit's 

as  per  said  account 337  58 

$967  58 
Deducting  Henry  C.  Drury's  J  part 241  90 


$725  68 
Charging  him  with  William  W.  Conner's  1-5  of  balance... $145  14 
With  interest  on  1-5  of  f  of  $630  or  $94  50  from  the  6th  of 
December,*1824. 
Decreed,  that  the  decree  of  the  Court  of  Chancery  be  reversed — 
Decreed  also,  that  the  appellant  pay  to  the  appellee  the  sum  of 
1145.14,  with  interest  on  $94.50,  part  thereof,  from  the  6th  of  Decern- 
ber,  1824 — Decreed  also,  that  the  appellant  pay  to  the  appellee  his 
^nsts  in  the  Court  of  Chancery,  each  party  paying  his  own  costs  in 
this  Court.  Decree  reversed^  &c. 


Baborg  v8.  The  Bank  of  Columbia. — June,  1827. 

W.  drew  a  promissory  note,  which  did  not  bear  date  at  any  particular  place, 
but  was  niade  negotiable  at  the  plaintiffs^  bank;  it  was  in  favor  of  C.  R. 
&  Son,  or  order,  and  by  the  defendant,  in  their  name,  specially  endorsed 
to  the  plaintiffs,  whose  bank  was  at  G.  Not  being  paid  at  maturity,  ou 
the  day  after  the  third  day  of  grace,  it  was  presented  to  an  agent  of  W.  at 
the  said  bank,  appointed  for  the  purpose  of  attending  to  the  payment 
or  renewal  of  W^s  notes  held  by  the  plaintiffs  for  payment,  which  being 
refused,  notice  of  its  dishonor  was  put  into  the  post-office  at  G.  directed 
to  C.  R.  (the  defendant,)  at  B.  where  he  lived.  W.  when  the  note  be- 
came due,  lived  at  P.  G.  It  appeared  that  it  was  the  custom  at  G.  to 
demand  payment  of  notes  on  the  fourth  day  after  they  became  due. — 
Held^  that  the  defendant  was  liable  on  his  endorsement  to  the  plain  - 
tiffs,  (a) 

^  an  action  on  a  promissory  note  drawn  in  favor  of  G.  Sc  R.  and  endorsed 
by  R.  in  their  names,  to  P.  the  writ  was  against  R.  as  surviving  partner 
of  C.  but  the  declaration  was  not.  It  was  proved  that  C.  died  before 
the  *  making  of  the  note.  Judgment  was  rendered  against  R.  a  on 
without  stating,  as  surviving  partner.  On  appeal — Judgment  ^^^ 
affirmed.  (&) 


(a)  See  Bank  vs.  IHtzhvgh^  posi,  m.  p.  239;  Bank  vs,  Magruder,  6  H.  &  .T. 
146. 

(b)  Cited  m  WUrm  vs.  White,  26  Md.  386. 
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Where  the  Appellate  Court  had  reversed  a  judgment  and  awarded  a  proce- 
dendo, and  it  afterwards,  during  the  same  term,  appeared  that  there 
was  a  material  mistake  in  the  record  upon  which  they  acted,  they  struck 
out  the  judgment,  &c.  and  ordered  a  writ  of  diminution,  {note.)  (a) 

Appeal  from  Baltimore  Goanty  Court.  This  was  an  action  of 
assumpsit,  iu  which  the  writ  was  sued  out  against  Christopher  Ba- 
borg,  (the  api>ellant,)  as  surviving  partner  of  Christopher  Baborg. 
The  declaration  contained  four  counts.  The  first  count  averred  that 
Jacob  Wagner,  on  the  23<l  of  January,  1817,  at  George-Town,  in  the 
District  of  Columbia,  made  a  promissory  note,  bearing  date  the  day 
and  year  aforesaid,  and  thereby  promised  to  pay  Christopher  Baborg 
and  Christopher  Baborg,  Junior,  by  the  name  of  Messrs.  C.  Balwig 
&  Son,  or  order,  $1,500,  for  value  received,  negotiable  at  the  Bank  of 
Columbia;  that  the  payee  endorsed  the  said  note  to  the  plaiutiflfs, 
(the  appellees.)  The  second  count  was  like  the  first,  except  that  it 
described  the  note  as  payable  to  the  said  Christopher  Baborg,  by  the 
name  of  Christopher  Baborg  and  Bon,  by  which  naifle  and  style  the 
said  Christopher  Baborg  then  and  there  carried  on  business  and 
trade  as  a  merchant,  &c.  The  third  count  was  like  the  first,  except 
that  it  described  the  note  as  payable  to  one  Christopher  Balwrg, 
surviving  partner  of  Christopher  Baborg,  by  the  name  of  Christo- 
pher Baborg  and  Son.  The  first  count  omitted  to  aver  the  preseuta- 
tion  of  the  note  for  payment.  The  second  and  third  counts  averred 
it  to  have  been  presented  for  payment  to  Wagner  on  the  28th  of 
March,  1817.  The  fourth  count  was  for  money  had  and  received  by 
the  defendant,  to  the  use  of  the  plaintiffs.  The  general  issne  was 
pleaded. 

At  the  trial  the  plaintiffs  offered  in  evidence  the  following  promis- 
sory note,  which  was  admitted  to  be  drawn  by  Jacob  Wagner,  and 
endorsed  by  Christopher  Baborg,  the  defendant,  by  the  name  of 
Christopher  Baborg  &  Son. 

"$1,600.  23  Jan 'y,  1817. 

Sixty  days  after  date,  I  promise  to  pay  Messrs.  C.  Baborg  &  Son, 
or  order,  fifteen  hundred  dollars,  for  value  rec'd,  negotiable  at  the 
Bank  of  Columbia.  Jacob  Wagner. 

Credit  the  drawer.        C.  B.  &  Son." 

•  (Endorsed.)  ''  Pay  the  contents  of  the  within  note  to  the 
433  President,  Directors  and  Company  of  the  Bank  of  Columbia, 
or  order,  value  received.  Chbistopheb  Babobg  &  Son.'* 

The  plaintiff's  also  offered  evidence,  that  on  the  28th  day  of  March, 
iu  the  year  1817,  payment  of  the  said  note  was  demanded  from 
Daniel  Kurtz,  at  the  banking-house  of  the  plaintiffs  in  George-Town, 
in  the  District  of  Columbia,  the  teller  of  the  Bank  of  Columbia, 
aforesaid,  and  that  the  said  Jacob  Wagner  resided  at  that  time,  and 


(a)  See  Duvall  vs.  Wells,  4  H.  &  McH.  114,  note;  Oroverman  vs.  Diffen- 
derffer,  10  G.  &  J.  878. 
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for  some  time  before,  in  Prince  Creorge's  County,  in  the  State  of 
Maryland,  and  that  said  Kurtz  was  agent  for  said  Wagner,  in  attend- 
ing to  the  payment  and  renewal  of  the  notes  of  said  Wagner,  held 
bj  said  plaintiffs,  or  de^^osited  with  them  for  collection,  and  that 
apon  the  said  demand  the  said  note  was  not  paid,  and  on  the  same 
day  a  letter  was  put  into  the  post-office  at  George-Town,  by  the 
agent  of  the  plaintiffs,  directed  to  said  Christopher  Raborg,  at  Bal- 
timore, where  he  resided,  informing  him  that  the  said  note  was  not 
paid,  and  that  he  would  be  looked  to  for  payment  thereof.    And  also 
gave  e\idence,  that  it  had  been  the  custom  of  the  plaintiffs  ever 
since  their  incorporation,  and  of  all  the  other  banks  and  merchants 
in  the  District  of  Columbia,  to  demand  payment  of  notes  on  the 
foartb  day  after  they  Ijecame  due,  and  not  on  the  third.    And  the 
plaintiffs  offered  no  evidence  to  show  a  personal  knowledge  by  the 
defendant  of  the  usage  aforesaid  other  than   the  uniformity  and 
notoriety'  of  the  usage  for  the  time  aforesaid.    The  defendant  proved 
that  Christopher  Bal)org,  Senior,  the  father  of  the  present  defend- 
ant, died  in  the  month  of  June,  1815,  and  before  the  making  and 
delivery  of  the  said  promissory  note  on  which  this  action  is  brought. 
The  plaintiffs  then  moved  the  Court  to  direct  the  jury,  that  if  they 
believed  the  evidence  so  offered  by  the  plaintiffs,  they  were  entitled 
to  recover.    Which  direction  and  opinion  the  Court,  [Dorset,  C.  J., 
HiNSON  and  Wabb,  A.  J.]  accordingly  gave.    The  defendant  ex- 
cepted ;  and  the  verdict  and  judgment  being  against  him,  he  ap- 
pealed to  this  Court. 

The  cause  was  argued  at  June  Term,  1825,  before  Buchanan,  C. 
J.,  Eable,  Mabtin,  and  Stephen,  JJ. 

•  if ay^,  for  the  appellant,  contended,  that  the  jndgment  ^qa 
onght  to  be  reversed.  1.  Because  the  judgment  could,  if  at  '^*'* 
all^  have  been  against  the  defendant,  only  as  a  surviving  partner, 
agreeably  to  the  writ.  2.  Because  the  declaration  does  not  aver  the 
partnership  of  the  Christopher  Raborgs,  or  the  survivorship  of  the 
defendant.  3.  Because  upon  the  form  and  terms  of  the  prayer,  the 
Court  l)elow  were  not  authorized  to  direct  the  jury  to  find  the  ver- 
dict which  they  gave.  4.  Because  demand  of  payment  of  the  note 
was  not  made  in  time,  and  of  the  proper  person,  or  at  the  proper 
place. 

On  the  tlrst  and  second  points,  he  referred  to  1  ChiUy^s  Plead.  294; 
Cabell  vs.  Vaughan^  1  Saund.  291  ^,  (note;)  Jell  vs.  DougloH^  0  Serg. 
A  Lowb.  451.  He  contended  that  the  defects  in  the  declaration 
were  not  cured  by  the  Act  of  1809,  ch.  153,  s.  2.  On  the  third  point, 
he  contended,  that  as  there  was  no  proof  of  partnership,  the  direc- 
tion of  the  Court  was  too  general )  they  should  have  given  a  special 
direction.  On  the  fourth  point  he  contended,  that  the  demand  on 
the  maker  of  the  note  was  not  made  in  time— of  the  proper  person, 
and  at  the  proper  place.    The  demand  was  not  in  time,  being  made 
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on  the  fourth  day  after  the  day  of  payment.  In  Renner  vs.  Bank  of 
Columbia^  9  Wheat  582,  the  decision  went  upon  the  ground  that  the 
party  had  knowledge  of  the  custom  in  the  District  of  Columbia  to 
protest  on  the  fourth  day.  The  custom  is  not  considered  as  a  part 
of  the  consideration  of  the  note,  or  forming  any  part  of  the  contract. 
The  days  of  grace  are  given  under  the  usage  as  an  indulgence  in  ex- 
tending the  time  when  the  note  becomes  due.  It  is  to  rebut  the  evi- 
dence of  negligence  in  presenting  the  note  for  payment.  A  custom 
like  this  is  in  derogation  of  the  common  law,  and  is  to  be  construed 
strictly.  The  custom  is  to  be  proved,  and  it  must  be  shown  that  tbe 
party  had  knowledge  of,  and  was  bound  by  it.  In  Bank  of  Columbia 
vs.  Magruder^  6  E,  db  J.  172,  this  Court  decided,  that  if  the  party 
knew  the  custom,  he  was  bound  by  it.    Here  the  Court  telow  went 

^  upon  the  notoriety  *  of  the  custom.  Both  the  maker  and  en 
^^^  dorsers  of  the  note  resided  out  of  the  District  of  Columbia, 
and  the  custom  did  not  bind  them.  The  place  where  the  note  was 
drawn  is  not  stated  in  the  note.  There  was  no  privity  between  the 
maker  and  endorsers,  and  the  plaintiffs,  (the  endorsers.)  The  law  of 
this  State  is  to  govern  as  to  the  days  of  grace  to  be  allowed.  Robin- 
son vs.  Bland^  2  Burr.  1077;  Mandeville  vs.  Union  Bank  of  Oeorge- 
Toion^  9  Cranch^  9.  Where  a  note  is  made  payable  at  a  particular 
place,  it  constitutes  a  part  of  the  contract,  on  the  ground  that  the 
parties  agreed  it  should  be  paid  there ;  yet  the  law  is  that  the  de- 
mand of  payment  must  be  made  of  the  drawer  personally.  Where 
there  is  a  legally  constituted  agent,  a  demand  of  him  is  considered 
different,  as  in  Philips  vs.  Astling,  2  Taunt.  206,  where  the  agent  was 
the  acceptor  of  the  bill. 

G.  H.  ISteu^rt,  for  the  appellees,  on  the  first  and  second  points, 
cited  1  Chittifs  Plead.  37;  Eccleston  vs.  Clipsham,  1  Saund.  154, 
{note  1;)  Slipper  vs.  Stidstone^  1  JEsp.  47;  Qow.on  Part.  208,  209; 
Goelet  Ys.  M^Kinstry^  1  Johns.  Gas.  405 ;  Wood  vs.  Braddick,  1  Taunt. 
104 ;  Smith  vs.  Ludlow^  6  Johns.  667 ;  Spalding  vs.  Mure,  6  T.  R.  363. 

On  the  fourth  point.  Jackson  vs.  The  Union  Bank  of  Maryland^  6 
^  ^  B.  &  J.  150.  *  Usage  must  be  respected  in  transactions  of 
^^^  this  nature.  Halsey  vs.  Broum,  3  Day^s  Rep.  349.  The  non- 
residence  of  the  drawer  and  endorser  does  not  affect  the  case. 
M'^Gruder  vs.  Bank  of  Washington,  9  Wheat.  598;  The  Bank  of 
Columbia  vs.  Magruder,  6  H.  &  J.  172;  Philips  vs.  AstUngj  2  Tawni. 
206. 

F.  S.  Keyj  on  the  same  side.  The  validity  of  the  local  customs  in 
the  District  of  Columbia  has  been  established  both  in  the  Supreme 
Court  of  the  United  States  and  in  this  Court.  The  usage  is  not  con- 
trary to  the  law  of  the  land.  Where  this  usage  of  four  days  of  grace 
prevails,  it  is  to  be  regarded  and  sanctioned  in  the  same  manner  as 
the  usage  of  tliree  days  of  grace  prevailing  in  other  places.  Tbe 
three  days  of  grace,  it  has  been  said,  is  a  sort  of  indulgence.  At 
common  law,  the  note  is  due  at  the  end  of  the  time  stipulated;  bat 
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Qsa^e  has  given  three  days  of  grace ;  so  that  a  note  for  60  days  is  a 
note  for  6i'3  days.    It  is  so  settled  in  Rentier  vs.  Bank  of  Columbia^  9 

Wheat  585.  Here  the  payment  was  to  be  demanded  in  the  District 
of  Columbia,  and  if  demandable  there,  it  was  payable  there.  The 
eontract  of  the  maker  Wiis  to  pay  the  note  at  the  end  of  64  days; 
aD(l  the  contract  of  the  endorser  was  that  if  the  maker  did  not  then 
pay,  he  would.  This  too  was  an  accommodation  note  for  the  benefit 
of  the  maker.  The  endorsing  of  the  note  was  a  letter  of  credit. 
Yioktt  vs.  Pattern^  5  Cranch^  150.  Where  a  note  is  to  be  discounted 
at  a  bank,  it  is  ditferent  from  an  ordinary  note,  which  is  not  dis- 
ooQuted,  but  to  be  collected.  Yeaton  vs.  Bank  of  Alexandria^  5 
Crunch^  49;  •  The  Bank  of  Columbia  vs.  Okelg,  4  Wheat  236,  ^qo 
243.  Knowledge  must  be  inferred  from  circumstaces,  and  '^*'^ 
actual  knowledge  is  not  necessary  to  be  proved.  Benner  vs.  Bank 
of  Columbia^  9  Wheat  582;  Cutler  vs.  Powell^  6  T.  B.  320;  Noble  vs. 
Kennewayy  2  Dottg,  511;  Vallance  vs.  JDewaVy  1  Campb.  503,  508,  (and 
note;)  Balsey  vs.  Brown^  3  Day^  346;  Smith  vs.  Wright  1  Caine,  43  ; 
The  Bank  of  Utica  vs.  Smithy  18  Johns.  230;  Lewis  vs.  Burr,  2  Caine^s 
Casesj  196;  Ihtmer  vs.  Mead^  1  Stra.  416;  2  Chitty^s  Plead.  219; 
Jackson  vs.  The  Union  Bank  of  Maryland^  Q  H,  &  J.  150;  Woodbridge 
vs.  Brighamy  12  Mass.  403. 

Mayer,  in  reply,  cited  Young  vs.  Bryan,  6  IFAeat  151. 

Ci«Ha  adv.  vult 

At  this  term.  Judgment  affirmed,  (a) 

(a)  See  the  following  case  of  The  Bank  of  Columbia  vs.  Fitzhugh, 
where  the  opinion  of  the  Court  is  given  at  length  on  the  same  ques- 
tions as  that  raised  on  the  fourth  point  in  this  case. 

•  There  were  two  other  appeals  to  this  Court  from  judg- 
ments i-endered  in  Baltimore  County  Court,  in  actions  brought 
by  the  Bank  of  Columbia  against  Raborg,  on  other  promissory  notes, 
drawn  and  endorsed,  and  payment  demanded  of  the  maker  on  the 
fourth  day  after  each  note  became  due,  as  stated  in  the  above  cause, 
except  that  it  appeared  by  the  record  in  one  of  the  cases,  that  the 
endorsement  of  one  of  the  notes  sued  upon  had  not  been  filled  up  to 
the  plaintifls,  but  was  left  blank.  The  Court  affirmed  one  of  the 
judgments,  but  that,  wherein  the  endorsement  of  the  note  did  not 
apix^ar  to  be  tilled  up,  they,  for  that  rejison  reversed  the  judgment, 
and  awarded  a  procedeyido.  It  was,  however,  suggested  at  an  ad- 
journed meeting  of  the  Court  of  the  present  term,  by  the  counsel 
for  the  appellees,  that  the  endorsement  to  the  appellees  of  the 
promissory'  note  alluded  to,  had  been  filled  up  before  the  trial,  and 
that  the  clerk  had  omitted  to  state  that  fact  in  the  transcript  of 
the  record  sent  to  this  Court.  A  certificate  to  that  effect  having 
been  produced,  the  Court,  on  motion  of  the  appellees'  counsel,  struck 
out  the  judgment  of  reversal  and  award  of  procedendo  and  ordered 
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a  writ  of  diiniiiution.  The  coansel  for  the  appellant,  then  consented 
that  the  record  in  this  Court  might  be  amended  by  filling  up  the 
blank  endorsement  of  the  note;  which  being  done,  the  judgment 
was  also  affirmed. 


The  Bank  of  Columbia  vs.  Fitzhugh. — June,  1827. 

A.  drew  a  note  dated  at  G.  and  there  payable  GO  days  after  date,  in  favor 
of  B.  or  order,  who  endorsed  it  to  the  plaintiffs,  by  whom  it  was  dis- 
counted. On  the  first  day,  after  the  third  day  of  gprace,  payment  was 
demanded  of  this  note  of  A.  who  not  paying  it,  notice  of  its  dishonor 
was  sent  by  post  to  B.  who  did  not  then,  nor  when  he  endorsed  the  note, 
reside  at  G.  It  appecured  that  it  had  been  the  universal  practice  of 
banks  and  merchants  at  G.  for  20  years,  to  present  negotiable  notes  dae 
and  uni)aid  to  the  drawer  for  payment,  on  the  fourth  day  of  grace;  that 
such  usage  was  of  public  notoriety,  and  that  the  demand  and  notice 
above  mentioned  were  in  conformity  thereto. — He/d,  that  B^s  contract 
was  to  be  considered  as  made  in  reference  to  this  usage;  that  both  he 
and  the  drawer  looked  to  the  place  where  the  money  was  to  be  paid,  and 
the  contract  performed,  and  must  be  presumed  to  have  known  this 
usage,  and  he  was,  therefore,  liable  as  endorser,  (a) 

A  usage  of  universal  prevalence  becomes  a  part  of  the  existing  law,  and  is 
to  be  noticed  ex  officio  by  the  Courts  of  justice;  but  a  particular  usage 
has  a  circumscribed  and  limited  application,  and  must  be  supported  by 
proof.  Where  it  is  well  established,  it  is  as  obligatory  on  the  objects  of 
its  operation  as  the  general  law.  (b) 

Usage  enters  into  contracts,  becomes  a  part  of  them,  and  must  be  regarded 
in  their  interpretation. 

Special  usages  control  and  govern  the  general  law  repugnant  to  them. 

Appeal  from  Washington  County  Court.  This  was  an  action  of 
9S.i\  assumpsit  brought  in  the  names  of  the  President,  •  Directors 
'^^"  and  Company  of  the  Bank  of  Columbia,  (now  appellants,) 
against  the  appellee,  upon  a  promissory  note  drawn  by  Samuel 
Fitzhngh  at  George-Town,  in  the  District  of  Columbia,  on  the  3l8t 
of  March,  1818,  for  $2,500,  and  payable  sixty  days  after  date,  to 
William  Fitzhugh,  Jnuior,  (the  appellee,)  or  order,  and  by  him  en- 
dorsed to  the  plaintiffs.  The  declaration  contained  but  one  count 
on  the  said  note,  in  which  the  plaintiffs  aver,  that  at  the  end  of  the 
60  days,  to  wit,  on  the  3d  of  June,  1818,  they  presented  the  note  to^ 
and  demanded  payment  of,  the  said  Samuel  Fitzhugh,  &c  The 
general  issue  was  pleaded. 

At  the  trial  the  plaintiffs  offered  in  evidence  the  following  promts 
sory  note : 

(a)  Cited  in  Saascer  vs.  Whitely,  10  Md.  104;  Whitridge  vs.  Rider,  22  Md. 
659;  Staylor  vs.  Ball,  24  Md.  199,  as  to  notice  to  endorser. 

(b)  Approved  in  Ins,  Co.  vs.  Wilson^  2  Md.  241;  Lyon  vs.  Oeorge^  44  Md. 
801.    See  Bank  vs.  Magruder^  6  H.  &  J.  146,  note. 
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«DolL  2,500.  Geo.  Town,  March  31,  1818. 

Sixty  days  after  date  I  promise  to  pay  William  Fitzhugh,  Junr. 
or  order,  twenty-five  hundred  dollars,  value  received,  negotiable  at 
the  Bank  of  Columbia.  Saml.  Fitzhugh." 

Endorsed:  "Pay  to  The  President,  Directors  and  Company,  of 
the  Bank  of  Columbia.  Wm.  Fitzhugh,  June." 

The  defendant  admitted  that  the  endorsement  on  the  note  was 
his  proper  hand-writing.    The  plaintiffs  proved,  (under  a  commis- 
sion,) that  payment  of  the  note  was  demanded  of  the  maker  on  the 
3d  of  June,  1818,  who  did  not  pay  it,  and  that  a  notice  to  the  en- 
dorser was  on  the  same  day,  after  the  demand  and  refusal  aforesaid^ 
pat  into  the  post-office  at  George-Town,  directed  to  him  at  Hager^s- 
Town,  Maryland,  where  he  resided ;  and  it  was  admitted  that  the 
defendant,  at  the  time  he  endorsed  the  said  note,  and  when  it  be- 
came due,  and  was  protested,  was  not  a  citizen  of  George-Town,  or 
the  District  of  Columbia,  but  was  at  the  said  times  itispectively, 
and  still  is,  a  citizen  of  this  State,  residing  in  Washington  County. 
A  variety  of  other  testimony  was  taken  under  the  commission  which 
issued  to  the  District  of  Columbia,  which  went  to  establish,  that 
there  had  existed  at  Gtoorge-Towu  from  the  year  1703,  to  the  date 
of  the  note,  a  practice  among  banking  cori)orations,  merchants,  and 
dealers  in  negotiable  paper,  of  demanding  payment  of  unpaid  notes 
and  bills,  on  the  fourth  day  after  the  time  limited  for  pay-   g^M-m 
ment,  •  according  to  the  terms  of  the  note  or  bill  had  termi-   ^^^ 
nated,  on  which  fourth  day  it  was  the  practice  to  give  notice  to  the 
endorsers,  of  the  non  payment  thereof.    That  such  practice  was 
generally  known,  and  almost  universally  prevailed  among  men  of 
business  at  George-Town;  that  persons  who  paid  their  notes  on  the 
fourth  day  of  grace,  maintained  their  credit  as  punctual  men,  though 
some  punctual  men  paid  their  notes  on  the  third  day  of  grace ;  that 
about  the  20th  of  June,  1818,  a  different  practice  began  to  prevail, 
the  validity  of  demanding  payment  from  the  maker  of  a  note,  on 
the  fourth  day  of  grace  to  bind  the  endorser,  being  then  questioned  ^ 
and  some  of  the  banks  had  payment  of  notes  demanded,  and  notices 
to  endorsers  given,  both  on  the  third  and  fourth  days  of  grace. 
That  prior  to  that  time  no  bank  in  George-Town,  or  in  Washington, 
in  the  said  district,  where  a  similar  practice  had  prevailed,  was 
known  to  have  a  different  practice,  though  there  were  some  excep- 
tions in  practice  from  the  banks  in  Baltimore,  transmitting  notes 
for  collection,  giving  orders  to  have  such  notes  protested  on  the 
thinl  day  of  grace.    The  plaintiffs  then  prayed  the  opinion  of  the 
Court,  and  their  direction  to  the  jury,  that  if  they  shall  find  from 
the  evidence,  that  from  the  year  1798,  up  to  the  time  when  the  note 
ofiered  in  evidence  became  due,  it  was  the  established  usage  and 
practice  of  the  Bank  of  Columbia,  and  that  it  was  the  usage  and 
practice  of  all  the  other  banks  in  Washington  County,  in  the  Dis- 
trict of  Columbia,  from  the  times  they  respectively  went  into  opera- 
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tioD,  until  and  at  the  time  the  said  note  became  due;  and  that  it 
was  the  universal  practice  of  merchants  in  the  said  county,  to  pre- 
sent negotiable  notes,  that  were  due  and  unpaid,  to  the  drawer,  for 
payment  on  the  fourth  day,  i.  e.  the  day  after  the  third  da^'  of  grace; 
and  that  such  usage  and  practice  was  of  public  notoriety,  and 
familiarly  known  to  all  merchants,  traders,  dealers  and  customers, 
in  the  said  county;  and,  that  the  negotiable  noteotfered  in  evidence 
was  presented  for  payment  to  the  drawer,  and  notice  given  to  the 
defendant  as  endorser  thereof,  according  to  the  said  usage  and  prac- 
tice, that  then  the  plaintiffs  were  entitled  to  recover.  Which  opinion 
and  direction,  the  Court  [Buchanan,  C.  J.,  Shbivee  andT.  Buoh- 
AN  AN,  A.  J.]  refused  lo  give.  The  *  plaintiffs  excepted;  and 
'^^^  the  verdict  and  judgment  being  against  them,  they  appealed 
to  this  Court. 

The  cause  was  argued  at  the  last  June  Term,  before  Eablb,  Mab- 
TIN,  Stephen,  and  Dorset,  JJ. 

F,  S.  Key,  for  the  a]>pellants.    This  c^e  is  similar  to  that  of  Ra- 
horg  vs.  The  Bank  of  Columbia,  (ante  231,)  and  the  arguments  used 
there  are  applicable  to  this  case.    The  decision  of  the  Supreme 
Court  of  the  U.  S.  in  Renner  vs.  Bank  of  Columbia,  9  Wheat.  582, 
and  Mills  vs.  The  Bank  of  the  United  States,  11  WkeaL  431,  and  of 
this  Court  in  The  Bank  of  Columbia  vs.  Magruder,  i>  H.  £  J.  180, 
have  established  the  lawfulness  of  the  usage  in  the  District  of  Co- 
lumbia, of  demanding  payment  of  a  promissory  note  on  the  fourth 
day  after  it  falls  due,  in  all  cases  coming  within  the  sphere  of  it» 
operation.    So  that  the  only  question  remaining  is — Does  the  con- 
tract of  the  parties  in  this  case  come  within  the  operation  of  that 
usage?    It  will  be  contended  for  the  appellants  that  it  does.    The 
question,  whether  the  usage  is  to  prevail  or  not,  is  to  be  decided 
by  ascertaining  whether  the  parties  looked  to  the^erformauceof  the 
contract  within  the  place  where  the  usage  prevailed.    For  this  see 
Robinson  vs.  Bland,  2  Burr.  1078;  Ludlow  vs.   Van  Rensselaer,  I 
Johns,  Rep.  94 ;  Rentier  vs.  Bank  of  Columbia,  9  TF/tcat.  588 ;  Chitty 
on  Bills,  273,  271,  (Ed.  of  1817,)  337,  340,  (Ed.  of  1821.)     The  en- 
dorsing a  note  is  like  the  drawing  of  a  bill  by  the  endorser  on  the 
maker  in  favor  of  endorsee.     Chitty,  336,  (Ed.  of  1817.)     And  where 
a  bill  is  drawn  on  a  man  in  another  place,  the  usage  of  that  place  is 
to  prevail,  and  the  drawer  is  bound  by  such  usage.    Still  more  as  an 
accommodation  note  intended  by  the  parties  to  be  discounted  at  a 
particular  place,  which  shows  that  the  parties  looked  to  a  perform- 
ance there.     Still  more  when  the  note,  as  here  expressed  upon  its  face, 
that  it  is  ''negotiable  at  the  Bank  of  Columbia."     Yeaton  vs.  Bank 
of  Alexandria^  5  Cranch,  49 ;  Mandeville  vs.  Union  Bank  of  Oeorge- 
Town,  9  Cranch,  1 ;  Bank  of  Columbia  vs.  Okely,  4  Wheat.  243.   Again, 
it  will  be  contended  that  the  note  must  have  been  dealt  with  accord- 
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ing  to  the  usage,  or  the  maker  could  *  not  have  been  in  de-  ^  -  ^ 
fault,  and  consequently'  the  endorser  could  not  have  been  held  ^^^^ 
liable.  And,  therefore,  the  endorser's  contract  was — "Deal  with 
this  note  so  as  to  put  the  maker  in  default,  and  I  will  be  liable."  If 
tbis  was  not  his  contract,  he  made  no  contract  to  be  liable  in  any 
wa}'.  As  to  the  constniction  of  such  contracts,  see  Chitty  on  Bill^y 
118.  Compliance  with  the  usage  was  therefore  a  necessary  part  of 
the  contract,  and  the  defendant  is  presumed  to  know  it.  That  this 
knowledge  is  presumed,  and  that  no  proof  of  actual  knowledge  is 
necessary,  is  shown  by  the  following  cases :  Cutter  vs.  Powell^  6  2\ 
R.  320;  Yeaton  vs.  Bank  of  Alexandria,  5  Cranchj  49;  Noble  vs.  Ken- 
nowaffj  2  JDovg,  611;  llie  Bank  of  Utica  vs.  Smithy  18  Johns.  230; 
Chitty,  {in  note,)  362,  334;  Halsey  vs.  Brown,  3  Bay,  346;  Robson  vs. 
Bennett,  2  Taunt  388;  ChiUy,  271,  273,  (Ud.  of  1817;)  337,  340,  (Ed. 
of  1821 ;)  Jackson  vs.  Union  Bank  of  Maryland,  6  B.  dt  J.  146;  Val- 
lance  \8.  Dewar,  1  Campb.  503,  608;  Allegre  vs.  Maryland  Insurance 
Company,  6H.  dk  J.  408.  In  none  of  which  cases  was  a  knowledge 
of  the  usage  by  the  party  thought  necessary  to  be  proved.  In  the 
ease  of  Allegre  vs.  Maryland  Insurance  Company,  this  Court  decide 
that  evidence  of  a  usage  prevailing  in  the  insurance  offices  of  Balti- 
more is  admissible  to  explain  the  contract  of  a  party,  neither  charged 
nor  proved  to  have  any  knowledge  of  the  usage.  So  that  the  only 
difference  between  this  case  and  those  of  Renner  vs.  Bank  of  Colum- 
bia, and  the  Bank  of  Columbia  vs.  Magruder,  is,  that  there  was  actual 
knowledge  admitted,  and  here  the  same  knowledge  is  necessarily  pre> 
sumed. 

Taney,  for  the  appellee,  cited  Lennox  vs.  Roberts,  2  Wheat  377 ; 
Chitty  on  Bills,  315. 

F.  8.  Key,  in  reply.  Curia  adv.  vuU. 

Eable,  J.  at  this  term,  delivered  the  opinion  of  the  Court.  This 
is  a  suit  on  a  promissory  note,  brought  in  Washington  County  Coiut 
by  the  appellants  against  the  appellee,  who  endorsed  the  same.  The 
note  was  given  on  the  31st  of  March,  1818,  by  Samuel  Fitzhugh,  of 
the  District  of  Columbia,  to  William  Fitzhugh,  Jr.  of  Washington 
County  in  this  State,  for  $2,.500,  payable  to  him,  or  his  order,  60  days 
after  date,  and  negotiable  at  the  Bank  of  Columbia;  and  being  en- 
dorsed to  the  bank,  it  was  discounted  for  the  accommodation  and  use 
of  the  maker.  At  the  trial  of  the  case  the  note  was  offered  in  evi- 
dence to  the  jury^  the  endorsement  of  Wm.  Fitzhugh,  Jr.  on  the 
same  being  admitted  to  be  of  the  proper  hand-writing  of  the  defend- 
ant. And  it  was  proved  by  the  plaintiffs,  under  a  commission,  that 
payment  of  the  note  was  demanded  of  Samuel  Fitzhugh,  the  drawer, 
on  the  third  day  of  June,  1818,  being  the  day  after  the  three  days  of 
grace,  and  the  same  was  refused  by  him,  and  that  notice  of  non- 
payment was  given  to  William  •  Fitzhugh,  Jr.  by  a  letter  de-  ^^ly 
posited  in  the  post-office  at  George-Town,  directed  to  Wm.   -^^  • 
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Fitzhngh,  Jr.  HagerVTown,  Maryland,  dated  and  deposited  in  the 
post-office  on  the  said  third  day  of  June,  1818.    The  plaintiffs  further 
proved  nnder  the  commission,  that  it  had  been  the  couatant  and 
almost  undeviating  practice  and  usage  of  the  Bank  of  Gohiinbia, 
from  its  tirst  establishment  in  1793,  until  after  this  note  became  due, 
to  demand  payment  on  the  day  after  the  three  days  of  grace,  and  to 
give  notice  of  non-payment  to  the  endorsers  on  the  same  day ;  that 
a  similar  usage  had  prevailed  for  many  years  in  all  the  banks  in 
Washington  and  George-Town ;  and  that  the  same  was  of  public 
notoriety,  and  universally  and  lamiliarly  known  to  all  merchants,  and 
others,  of  Washington  County,  in  the  District  of  Columbia,  where 
the  said  banks  were  established.    And  it  being  admitted  that  tbti 
defendant,  at  the  time  he  endorsed  the  note,  and  also  at  the  time 
the  same  became  due,  was  not  a  citizen  of  Gf'orge-Town,  in  the  Dis- 
trict of  Columbia,  but  that  the  said  defendant  wa8,  at  the  times  above 
mentioned,  a  citizen  of  this  State,  residing  in  Washington  County, 
the  plaintiffs,  by  their  counsel,  prayed  the  opinion  and  direction  of 
the  Court  to  the  jury,  that  if  they  should  find,  from  the  evidence  in 
the  cause,  that  from  the  year  1798  up  to  the  time  the  note  offered  in 
evidence  l)ecame  due,  it  was  the  established  practice  and  usage  of 
the  Bank  of  Columbia;  and  that  it  was  the  usage  and  practice  of 
all  the  other  banks  in  Washington  County,  in  the  District,  from  the 
time  they  respectively  went  into  operation,  until  and  at  the  time  the 
said  note  became  due ;  and  that  it  was  the  universal  practice  of  mer- 
chants in  the  said  county  to  present  negotiable  notes  that  were  due 
and  unpaid,  to  the  drawer  for  payment,  on  the  fourth  day,  i.  e.  on  the 
day  after  the  third  day  of  grace ;  and  that  such  usage  and  practice 
was  of  public  notoriety,  and  familiarly  known  to  all  merchants, 
traders,  dealers  and  customers,  in  the  said  county;  and  that  the 
negotiable  note  offered  in  evidence  was  presented  for  payment  to  the 
drawer,  and  notice  given  to  the  defendant,  as  endorser  thereof,  ac- 
cording to  the  said  usage  and  practice,  that  then  the  plaintiffs  were 
entitled  to  recover.    The  Court  refused  this  opinion  and  direction, 
and  their  refusal  gave  rise  to  the  exception,  the  matter  of  which  we 
are  now  to  revise  and  consider. 

•  This  usage  of  the  Bank  of  Columbia  of  demanding  pay- 
'*'*^  ment  on  the  fourth  day,  has  been  recognized  in  this  Court  on 
a  former  occasion,  in  the  case  of  the  Bank  of  Columbia  vs.  Magruder^ 
6  H.  t€-  J.  172,  as  a  reasonable  and  legal  usage,  the  evidence  of  which 
should  be  received,  to  come  at  the  understanding  of  parties  in  their 
contracts,  which  are  made  with  reference  to  the  usage.  And  it  was 
determined,  by  that  case,  to  be  of  the  essence  of  the  contract,  and 
to  constitute  a  part  of  it  although  not  expressly  incorporated  in  it, 
where  it  was  persoually  known  to  the  party.  This  decision  was 
given  upon  the  case  submitted,  which  was  most  strenuously  urged  on 
the  ground  of  knowledge  brought  home  to  the  defendant ;  and  how- 
ever strong  its  expi*essions  are,  it  was  not  its  object  to  touch  any 


BANK  OF  COLUMBIA  V8.  FITZHUGH.— 1  H.  &  G.    175 

other  subject  than  the  one  considered ;  and  it  was  by  no  means  its 
TJev  to  close  the  door  against  the  question  now  raised,  which  we 
QDderstand  to  be,  whether,  without  actual  knowledge,  the  usage  is 
binding  on  the  appellee  who  endorsed  the  note  to  the  Bank  of  Co- 
iombia  f 

A  usage  of  universal  prevalence  becomes  a  part  of  the  existinfr 
law,  and  is  to  be  noticed  ex  officio  by  the  Courts  of  justice ;  but  a 
particular  usage  has  a  circumscribed  and  limited  application,  and 
most  be  supported  by  proof.    Where  it  is  well  established,  it  is  as 
obligator^'  on  the  objects  of  its  operation  as  the  general  law.    The 
osage  under  our  notice  is  of  this  fixed  and  established  character.    It 
is  of  great  notoriety,  and  long  standing ;  is  recommended  by  its  uni- 
form and  unvaried  operation;  and  has  the  sanction  of  the  judicial 
tribanals  of  the  country.    For  years  back  it  ha«  been  made  to  bear 
OD merchants  and  others  dealing  with  the  bank;  and  the  first  in- 
qairy  is,  whether  the  appellee's  acts  have  brought  him  within  the 
sphere  of  its  operation  f    And  we  are  strongly  inclined  to  think  they 
have.    The  note,  made  negotiable  at  the  bank,  was  endorsed  by  him 
for  the  accommodation  of  the  maker,  and  he  appears  to  us  as  much 
identified  with  the  negotiation,  and  to  have  become  as  much  a  dealer 
at  the  bank,  as  if  he  had  endorsed  it  for  value  received.    His  re- 
mote situation  makes  no  difference,  as  the  transaction  brings  him  in 
contact  with  the  institution,  and  ho  and  the  drawer  have  both  to 
look  to  the  District  as  the  place  where  the  money  is  to  be  paid,  and 
the  contract  to  be  performed.    If  for  the  purposes  •  of  this   j^^^ 
decision  the  appellee  is  to  be  viewed  in  the  light  of  a  dealer  '*'*«^ 
with  the  bank,  the  next  and  more  important  inquiry  is,  is  he  bound 
to  t>ake  notice  of  the  usage,  and  will  the  law  presume  his  kuowledge 
of  it  ?    TM  argument  is,  that  he  is  placed  in  a  situation  to  know, 
and  18  therefore  presumed  to  know.    There  are  usages  analogous  to 
this,  which  have  been  resorted  to  in  the  interpretation  of  contracts, 
where  it  will  be  found  from  the  authorities,  the  party  has  been 
deemed  to  be  bound  without  personal  or  special  knowledge.    Such, 
among  others,  is  the  case  of  NobU  vs.  Kennoway^  2  Botig,  511,  wliere 
the  distinguished  Judge,  who  pronounced  the  opinion  of  the  Court  on 
the  construction  to  be  given  to  a  policy  of  insurance,  is  represented 
to  say,  '^ every  underwriter  is  presumed  to  be  acquainted  with  the 
practice  of  the  trade  he  insures,  and  that,  whether  it  is  recently 
established  or  not.    If  he  does  not  know  it,  he  ought  to  inform  him- 
self; it  is  no  matter  if  the  usage  has  only  been  for  a  year." 

The  ca«e  of  Vallance  vs.  Deioar^  1  Camp.  603,  is  to  the  same  effect. 
The  action  was  upon  a  policy,  and  in  giving  it  an  interpretation. 
Lord  Ellenborough  adjudged,  that  a  usage  which  was  notorious 
niiist  be  presumed  to  be  equally  within  the  knowledge  of  both  par- 
ties: and  if  a  usage  be  general  though  not  uniform,  the  underwriters 
ure  bound  to  take  notice  of  it. 
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There  was  a  case  decided  in  the  Snpreme  Court  of  New  York,  in 
the  year  1820,  which  bears  a  yet  closer  analogy  to  the  ca«e  we  are 
considering,  inasmuch  as  it  relates  to  the  demand  of  payment  of 
promissory  notes.  It  is  the  case  of  the  Bank  of  Utica  vs.  Smith,  and 
is  reported  in  18  Johns.  230.  The  note  was  made  payable  at  the 
Mechanics'  Bank  in  the  City  of  New  York,  and  payment  was  de- 
manded within  a  quarter  of  an  hour  after  3  o'clock,  P.  M.  which  is 
the  time  for  closing  the  bank  as  to  ordinary  buvsiness.  The  8upi>osed 
irregularity  was*  seized  on,  among  others,  to  defeat  the  claim,  and 
the  defendant  bottomed  himself  on  the  undeniable  general  position, 
that  presentments  for  payment  must  be  made  at  a  bank,  where  it  is 
the  appointed  place  of  payment,  during  the  regular  hours  of  busi- 
ness. To  this  was  opposed  the  usage  of  the  Mechanics'  Bank,  whose 
course  of  doing  business  was  to  allow  15  minutes  after  banking  hours 
9fiii  for  the  presentment  and  payment  of  notes.  It  •  was  con- 
ZoV  tended  by  counsel,  that  the  usage  was  not  sufficiently  shown, 
that  it  ought  to  be  proved  and  brought  home  to  the  knowledge  of 
the  defendant;  but  it  was  notwithstanding  decided  by  the  Court, 
that  the  bill  was  properly  presented  at  the  bank  for  payment,  and 
although  it  was  near  a  quarter  of  an  hour  after  the  usual  time  for 
closinsr  the  bank  as  to  other  business,  it  was  yet  within  bank  hours, 
the  15  minutes  being  the  accustomed  time  for  such  presentments, 
and  of  the  course  of  business  at  the  bank,  the  defendant  being  the 
endorser,  ought  to  have  informed  himself.  His  admitted  residence 
was  at  Peterborough,  Madison  County,  in  the  State  of  New  York. 

But  it  was  earnestly  pressed  upon  ns,  on  the  argument,  that  the 
usage  of  the  Bank  of  Columbia  is  entirely  unlike  the  usages  which 
were  decided  on  in  the  cases  above  mentioned,  because  it  is  directly 
repugnant  to  the  general  taw  of  the  District.  By  that  taw,  which  is 
the  law  of  this  State,  demand  is  made  on  the  third  day  of  grace, 
and  not  on  the  day  after  the  third  day.  We  have  to  confess  we 
cannot  ))ereeive  that  this  argument  has  much  force  in  it.  We  have 
already  determined,  that  the  contract  with  the  bank,  is  not  made 
with  a  reference  to  the  existing  law,  where  the  party  has  a  personal 
acquaintance  with  the  custom;  and  we  think  it  will  be  no  great 
stretch  of  the  adjudication  to  say,  that  the  contract  is  not  ma(te  iD 
reference  to  the  general  rule,  where  the  particular  rule  is  presumed 
to  be  in  the  knowledge  of  the  party ;  if  in  the  first  case,  so  in  the 
last,  the  usage  enters  into  the  conti-act,  and  beex)mes  a  part  of  it, 
and  must  be  regarded  in  the  interpretation  of  it.  Direct  authorities, 
however,  are  to  be  found,  where  the  particular  custom  has  been 
determined  to  prevail  over  the  existing  law,  although  in  terms 
opposed  and  repugnant  to  it.  The  case  of  Cutler  vs.  FotceUj  6  Term 
Rep.  320,  is  of  this  description.  The  suit  was  upon  a  promissory 
note  given  to  the  mate  of  a  ship  for  a  certain  sum  of  money, 
provided  he  proceeded  on  his  voyage,  and  continued  to  do  duty  to 
the  i>ort*of  destination.    He  died  on  the  voyage,  and  agreeable  to 
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the  priDciples  of  the  common  law,  it  was  clear  that  nothing  was  due 
m  tlie  note,  as  he  did  pot  continue  to  do  duty  to  the  t)ort  of  destina- 
tion. An  inquiry,  nevertheless,  into  the  usage  in  such  cases,  was 
directed  to  be  made  by  the  Court,  and  all  the  Judges  expressed  a 
wiliiugness  to  sanction  an  allowance  *  for  the  time  the  service  q  s  ■ 
was  performed,  if  the  usage  would  warrant  it.  ^ol 

A  Ciise  still  more  to  the  purpose  on  this  point  was  decided  in  the 
year  1809,  in  the  Sui)reroe  Court  of  Errors  in  the  State  of  Connecti- 
cnt,  Halsey  vs.  BrowUj  3  Day^s  Reports^  316,  where  assumpsit  was 
brought  against  the  owners  of  a  brig  for  certain  gold  ami  silver 
coins  shipped  on  board,  to  be  transi)orted  and  delivered  to  a  mercan- 
tile house  in  New  London,  for  which  a  bill  of  lading  was  given  by 
the  master  in  the  usual  form.    On  the  trial  of  the  general  issue,  the 
ship  owners,  to  rei)el  their  liability,  gave  evidence  of  a  usage  or  cus- 
tom that  the  freight  of  money  received  by  the  master  of  a  vessel 
was  bis  perquisite;  that  he  was  to  be  compensated  for  the  transpor- 
tation of  it,  and  not  the  owners  of  the  vessel,  and  that  the  contract 
was  considere<l  as  being  personal,  and  of  individual  obligation,  but 
not  as  the  contract  of  the  owners.    This  evidence  was  objected  to, 
bat  suffered  by  the  Court  to  go  the  jury,  and  the  defendants  obtained 
a  verdict ;  on  a  motion  for  a  new  trial  it  was  forcibly  argued,  that 
the  law  rendering  the  owners  liable  for  goods  received  by  the  master 
to  be  transported,  was  the  settled  law  of  the  State;  that  the  con- 
tract of  the  master  was  the  contract  of  the  owners ;  his  non-delivery 
was  their  non-delivery;  and  that  the  maxim  respondeant  superiaren 
well  applied. 

The  Gcmrt  stated  the  true  question  to  be,  whether  evidence  of  a 
particular  custom  or  usage  could  be  given  in  evidence  to  control  the 
general  law;  they  admitted,  that  by  the  general  law  owners  of  vessels 
were  answerable  for  the  contracts  of  their  masters;  but  they  said  it 
may  be  controlled  by  a  special  local  usage,  so  far  as  that  usage 
extended,  which  would  operate  on  contract.s  made  in  view  of  or 
nrith  reference  to  it;  and  they  refused  a  new  trial.  It  is  believed 
nany  other  cases  might  l>e  produced  where  special  usages  have 
jeen  decided  to  control  and  govern  the  general  law  repugnant  to 
hem  ;  but  the  Court  are  fully  satisfied  on  the  point,  and  deem  it 
m necessary  to  multiply  references  to  authorities. 

It  is  their  opinion,  that  the  defendant  is  placed  in  a  situation  to 
«  ncqnainted  with  the  above  usage  of  the  Bank  of  Columbia,  and 
last  be  presumed  to  know  it ;  and  that  his  contract  is  to  be  con- 
ulered  to  have  been  made  in  reference  to  the  •  usage,  and  -^-^ 
ot  to  the  general  law,  which  confines  the  demand  of  pay-  '^^'^ 
lent  to  the  third  day. 

Judgment  reversed,  and  procedendo  awarded. 
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Sai^debson's  Ex'rs  vs.  Marks. — June,  1827. 

A  surety  iu  a  replevin  bond  is  not  a  competent  witness  for  the  plaintiff  in 
replevin. 

The  bill  of  sale  of  a  sheriff  for  chattels  levied  on  and  sold  by  him,  is  improper 
testimony  in  itself,  but  it  might  be  otherwise  if  it  had  been  accompanied 
by  proof  of  the  sheriff's  authority  to  sell  the  property  it  professed  to 
convey,  (a) 

All  the  testimony  offered  by  the  plaintiff,  who  sued  as  executor,  being  re- 
jected by  the  Court  as  incompetent,  and  the  defendant  having  given  in 
evidence  declarations  of  the  testator,  tending  to  prove  the  plaintiff^ 
claim,  it  is  a  proper  case  for  the  jury  to  consider  and  decide,  and  the 
Court  have  no  right  to  instruct  the  jury  that  the  plaintiff  was  not  en* 
titled  to  recover. 

The  declaration  in  replevin  should  not  include  any  property  not  taken  under 
the  writ  of  replevin. 

If  a  father,  as  natural  guardian  of  his  child,  was  in  possession  of  a  slave  at 
the  time  of  a  gift  of  the  slave  by  the  owner  to  the  child,  it  was  such  a 
possession  as  was  required  by  the  Act  of  1768,  ch.  18,  s.  8,  to  make  it  a 
valid  gift,  and  passed  the  property  without  any  further  delivery  by  the 
donor. 

Appeal  from  Saint  Mary's  County  Court.  This  was  au  action  of 
replevin  for  sundry  goods  and  chattels,  and  a  negro  boy  named  Jack. 
The  replevin  bond  was  executed  on  the  23d  of  October,  1821,  by 
Gerard  N.  Cansin,  and  others,  to  the  defendant,  (now  appellee,)  for 
prosecuting  the  writ  of  replevin  in  the  name  of  the  plaintiff''s  testa- 
tor. The  defendant  pleaded,  1.  Proi)erty  iu  himself,  and  2.  Prop- 
erty in  one  Sophia  Marks.  Issues  were  joined  on  the  general  repli- 
cations to  those  pleas.  The  death  of  Sanderson  was  suggested,  and 
the  plaintifi's  appeared  as  bis  executors,  exhibiting  letters  testa- 
mentary to  them  granted,  &c. 

1.  At  the  trial  the  plaintiffs  offered  to  read  in  evidence  a  bill  of 
sale  from  John  Stevenson,  sheriff  of  Baltimore  County,  to  Michael 
Sanderson,  (the  plaintiff's  testator,)  executed  on  the  12th  of  Octo- 
ber, 1819,  for  sundry  goods  and  chattels,  and  a  negro  boy  named 
Jack,  stated  to  have  been  seized  by  Stevenson  as  the  projierty  of 
William  Marks,  under  an  execution  issued  •  at  the  suit  of 
4oo  William  Riley  against  the  lands,  &c.  of  Marks,  and  by  Ste- 
venson sold  at  public  auction  to  Sanderson  for  $512.  The  bill  of 
sale  appeared  to  have  been  acknowledged  by  Stevenson  before  a 
justice  of  the  peace  for  Baltimore  County,  and  recorded  the  same 
day  among  the  records  of  that  county.  To  the  admissibility  of 
which  the  defendant  objected;  and  the  Court  [Key  and  Platbb, 


(a)  Approved  in  McKee  vs.  McKee^  16  Md.  520;  Myers  vs.  Smithy  27  Md. 
112. 
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A.  J.]  were  of  opinion  that  it  was  inadmissible,  and  refased  to  permit 
it  to  be  read  in  evidence  to  the  jury.  To  whicli  opinion  of  the  Court 
tbe  plaintiffs  excepted. 

2.  The  plaintiii's  then  read  in  evidence  the  following  deposition, 
(admitted  to  be  read  so  far  as  the  same  was  competent  testimony,) 
viz.    '-Gr.  N.  Gaasin,  attorney  for  the  plaintiffs,  makes  oath,  that 
he  beheves  the  plaintiffs  cannot  proceed  to  the  trial  of  the  said 
cause  with  justice  to  themselves,  at  this  term ;  that  John  Steven- 
son of  Baltimore  County,  is  a  competent  witness  in  said  cause,  and 
he  has  reasonable  expectation  that  his  attendance  can  be  procured 
bj  the  next  term;  that  he  believes  the  said  witness  will  prove  the 
plaintiffs'  testator  to  have  maintained  through  life  a  fair  and  upright 
character;  that  at  times  he,  (the  plaintiffs'  testator,)  was  in  the 
habit  of  vaunting  of  his  benevolent  actions;  and  that  the  boy  Jack, 
mentioned  in  the  declaration,  is  the  same  boy  mentioned  in  the  bill 
of  sale  filed  in  the  cause  from  John  Stevenson,  sheriff  of  Baltimore 
Conoty,  to  the  plaintiffs'  testator."    The  plaintiffs  further  gave  evi- 
dence by  Gerard  N.  Causin,  that  he  heard  the  defendant,  after  the 
said  negro,  in  the  declaration  mentioned,  was  taken  by  virtue  of  the 
replevin  issued  in  this  cause,  say  that  it  was  strange  that  the  plain- 
tiffs' testator  should  replevy  the  said  negro ;  for  although  he  had 
bought  the  said  negro,  yet  afterwards  he  had  given  him  to  his,  the 
defendant's  daughter  Sophia.    The  defendant  then  gave  in  evidence 
the  following  deposition,  taken  by  consent  of  the  parties  in  this 
cause,  and  admitted  to  be  read  in  evidence,  so  far  as  the  same  was 
competent,  viz.     "Aquila  Carroll,  of  Baltimore  County,  deposeth 
and  saith,  that  he  well  knew  Michael  Sanderson,  in  his  life-time,  and 
has  heard  him  say  that  he  had  set  Marks  on  his  legs,  that  they  had 
taken  all  of  his  property  even  to  a  bed,  and  that  they  had  taken  it 
for  house  rent,  or  debts,  but  for  which  he  cannot  now  recollect; 
*  and  that  he  had  given  all  the  property,  and  a  negro  boy   ^e>i 
which  formerly  belonged  to  Marks,  the  defendant,  and  which    -^^^ 
he  had  bought  at  a  sale  of  Marks'  property  by  the  sheriff  of  Balti- 
more, to  Marks'  daughter  Sophy,  and  that  he  gave  them  to  his 
daughter  to  prevent  his  creditors  from  again  taking  them ;  and  that 
this  statement  he  had  frequently  heard  him  make."    To  interroga- 
tories put  to  the  witness  by  the  defendant  he  answered,  1.  That  the 
above  conversation  took  place  shortly  after  the  occurrence  took 
place.    2.  Sanderson  said   that  the  boy  and  proi)erty  of  Marks, 
seized  and  sold  by  the  sheriff,  was  bought  and  paid  for  by  him.    3. 
Sanderson  said  he  had  bought  the  property  for  the  sake  of  Marks' 
family,  but  said  nothing  al)out  the  delivery.    4.  Sanderson  did  not 
say  he  was  in  debt  to  Marks.    5.  Sanderson  had  no  family  or  any 
relations,  to  the  knowledge  of  the  witness — He  believed  he  had 
relations  in  Europe.    6.  He  has  known  Marks  for  15  or  20  years. 
7.  fie  cannot  say  that  at  the  time  of  the  conversation  before  men 
tioned  with  Sanderson  the  negro  boy  and  property  were  in  posses^ 
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sion  of  Marks,  and  ased  by  him  then  and  afterwards.  8.  He  does 
not  know  how  long  Marks  remained  in  Baltimore  after  the  sale  of 
the  boy  and  proiierty.  He  does  not  think  it  was  many  months. 
Marks'  daughter  was  between  the  age  of  15  and  20  ^ears,  and  then 
was  living  with  her  father.  9.  He  does  not  know  that  a  great 
intiniaey  existed  between  Sanderson  and  Marks.  The  defendant 
then  offered  in  evidence  the  replevin  bond  filed  in  this  case ;  and  it 
was  admitted  that  Gerard  N.  Causin,  in  the  said  bond  mentioned, 
and  the  said  Gerard  N.  Causin,  who  gave  testimony  as  mentioned 
herein,  was  one  and  the  same  person.  The  defendant  then  prayed 
the  Court  to  instruct  the  jury,  that  the  testimony  of  Causin  was 
illegal  and  not  to  be  regarded  by  them ;  of  which  opinion  the  Court 
wei-e,  and  so  instructed  the  jury.    To  which  the  plaintiffs  excepted. 

3.  The  plaintiff's  then  prayed  the  Court  to  instruct  the  jury,  that 
if  from  the  testimony  they  should  be  of  opinion  that  the  plaintiffs' 
testator  purchased  the  said  boy  Jack  at  the  sale  of  the  defendant's 
property  by  John  Stevenson,  sheriff  of  Baltimore  County,  that  then, 

to  make  a  gift  of  said  boy  from  *  Sanderson  to  Sophia  Marks 
'^^^  good  and  valid  in  law,  the  same  must  be  accompanied  by  a 
delivery  of  possession,  or  established  by  a  bill  of  sale  from  Sander- 
son to  Sophia  Marks,  acknowledged  and  recorded  agreeably  to  law. 
But  the  Court  refused  to  grant  the  said  prayer ;  but  instructed  the 
jury,  that  if  they  should  be  of  opinion  that  the  said  negro  boy  was 
in  possession  of  the  defendant,  as  natural  guardian  to  his  daughter, 
then  it  was  such  a  possession  as  is  required  by  the  Act  of  Assem- 
bly. To  which  refusal  and  opinion  of  the  Court  the  plaintiff's  ex- 
cepted. 

4.  The  defendant  then  prayed  the  Court  to  instruct  the  jury, 
that  from  the  preceding  evidence  the  plaintiffs  were  not  entitled  to 
recover  the  said  boy  in  the  declaration  mentioned.  Of  which 
opinion  the  Court  were,  and  so  instructed  the  jury.  The  plaintiff 
excepted,  and  the  whole  of  the  preceding  formed  one  bill  of  excep- 
tions. Verdict  as  to  the  first  issue,  that  the  property  in  the  said 
goods,  &c.  at,  &c.  was  not  in  the  plaintiffs;  and  the  saime  venlict  as 
to  the  second  issue.  Judgment  was  rendered  thereon  for  the  de- 
fendant; and  the  plaintiffs  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Martin, 
Stephen,  Abgheb,  and  Dobsey,  JJ. 
Magrudery  for  the  appellants.     C.  Dorsey^  for  the  appellee. 

Eable,  J.  delivered  the  opinion  of  the  Court.  The  dispute  be- 
tween  the  parties  in  this  case  is  about  the  right  of  property 
Zoo  •  ill  a  negro  boy  named  Jack.  The  replevin  issued  for  suuilry 
other  chattels,  but  they  were  not  replevied  by  the  sheriff,  nor  noticed 
by  him  in  his  return  of  the  writ.  They  nevertheless  very  inaoca- 
rately  appear  in  the  declaration ;  and  their  caption  and  detention 
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being  oomplained  of,  they  are  embraced  in  the  pleas  filed  by  the 
defendant,  and  iu  the  issues  tried  in  the  cause.  These  pleas  and 
issnes  are,  that  the  property  iu  these  gootls  and  chattels,  and  negro 
boy,  is  in  the  defendant  and  not  in  the  plaintiffs;  and  that  the 
properly  in  the  same  goods  and  chattels,  and  negro  boy,  is  in  Sophia 
Marks,  the  daughter  of  the  defendant,  and  not  in  the  plaintiffs. 
On  the  trial  of  these  issues,  the  Court  below  signed  a  bill  of  excep- 
tions, which  comprises  four  several  opinions  delivered  by  them. 
Two  on  the  inadmissibility  of  evidence,  and  two  on  the  distinct 
prayers  of  the  plaintiffs  and  defendant.  In  the  two  first,  we  entirely 
concur  with  the  Court. 

G;  N.  Causin,  having  been  a  security  in  the  replevin  bond,  was 
oertainly  an  incompetent  witness  to  testify  for  the  plaintiffs;  and 
the  bill  of  sale  signed  by  the  sheriff,  Stevenson,  was  unquestionably 
improper  testimony  in  itself,  however  it  might  have  been  considered, 
if  it  had  been  accompanied  by  proof  of  the  sheriff'^s  authoiity  to 
sell  the  property  it  professed  to  convey. 

The  pra^'er  on  the  part  of  the  plaintiffs,  the  Court  refused  to 
grant;  but  they  expressed  an  opinion  thereou,  in  which  we  coincide. 
They,  in  substance,  instructed  the  jury,  that  if  they  should  l)e  of 
opinion  the  defendant,  as  natural  guardian  of  his  daughter,  was  in 
possession  of  the  negro  boy  at  the  time  of  the  gift,  then  it  was 
such  a  i)ossession  as  was  required  by  the  Act  of  Assembly  to  make 
it  a  good  or  valid  gift,  and  passed  the  property  to  her  without  any 
further  delivery  by  the  donor. 

The  prayer  on  the  part  of  the  defendant,  was  answered  by  an 
instruction  to  the  jury,  "that  from  the  preceding  testimony  the 
plaintiffs  were  not  entitled  to  recover  the  negro  boy  in  the  <leclara- 
tion  mentioned.''    All  the  evidence  on  the  part  of  the  plaintiffs  had 
been  rejected  by  the  Court,  and  the  words  preceding  evidence  can 
apply  only  to  the  testimony  introduced  into  the  cause  by  the  defend- 
ant himself.    This  is  to  he  found  in  the  dei>osition  of  Aquilla  Car- 
roll, who  dei>osed  that  he  had  heard  Sanderson  say,  he  had  set 
Marks  on  his  legs;  that  they*  had  taken  all  his  proi>erty,    ^-„y 
even  to  a  bed,  and  that  they  had  taken  it  for  house  rent  or    ^^  ■ 
debt,  but  for  which,  the  witness  could  not  at  that  time  recollect; 
and  that  he  had  given  all  the  pro|)erty,  and  a  negro  boy,  which 
formerly  belonged  to  Marks,  the  defendant,  and  which  he  bought 
at  a  sale  of  the  said  Marks'  property  by  the  sheriff  of  Baltimore, 
to  the  said  Marks'  daughter  Sophy,  and  that  he  gave  them  to  the 
daughter  to  prevent  his  creditors  from  again  taking  them ;  and  that 
this  statement  he  had  frequently  heard   him  make.    To  further 
interrogatories    on    the    part    of  the    defen<lant,    Aquila    Carroll 
answered,  that  the  conversation  with  Sanderson  alluded  to,  took 
place  soon  after  the  occuiTence;  that  Sanderson  said  the  boy  and 
pro|>erty  of  Marks,  seized  an<l  sohl  by  the  sheriff,  were  bought  and 
paid  for  by  him;  that  he  bought  the  property  for  the  sake  of  Marks' 
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family,  bat  said  nothing  abont  the  delivery,  and  he  did  not  say  be 
was  in  debt  to  Marks.  Aquila  Carroll  also  answered  to  the  defend- 
ant's interrogatories,  that  he  had  known  Marks  for  fifteen  or  twenty 
years,  but  he  could  not  say  that  at  the  time  of  the  conversation 
alluded  to,  the  l)oy  and  property  were  in  the  possession  of  Marks, 
or  used  by  him  then  or  afterwards;  that  Marks  did  not  remain  in 
Baltimore  many  mouths  after  the  sale,  that  he  did  not  know  the 
year  or  month  of  the  sale,  and  that  Marks'  daughter  was  then  about 
fifteen  or  twenty  years  of  age,  and  was  living  with  her  father;  and 
that  he  had  no  knowledge  of  a  great  intimacy  existing  between 
Sanderson  and  Marks. 

This  testimony  being  before  the  jury,  we  cannot  think  the  Goart 
were  right  in  giving  the  instruction  they  did.  U])on  the  facts  of  the 
purchase  from  the  sheriff,  and  the  gift  to  the  daughter,  dei)ends  the 
question,  whether  the  plaintiffs  have  a  right  to  recover  the  negro  boy 
in  dispute;  and  the  proof  offered  of  them  is  not  of  a  character,  it 
would  appear,  to  be  decided  on  by  the  Court:  The  declarations  of 
Sanderson,  in  reference  to  these  points,  become  evidence  in  the 
cause,  by  the  defendant's  introducing  and  using  them  against  his 
executors,  and  they  ought  to  have  been  suffered  to  be  considei*ed, 
estimated  and  decided  on  by  thejur^*;  especially  as  the  Court  bad 
before  submitted  to  their  reflections,  the  question  respecting  the  pos- 
session of  the  boy  at  the  time  of  the  gift. 

Judgment  reversed^  and  procedendo  awarded. 


868  •  MUEPHEY  V8.  BABEON.--June,  1827. 

The  action  for  money  bad  and  received,  is  an  equitable  action,  and  equally 
as  remedial  in  its  effects  as  a  bill  in  equity,  (a) 

If  one  man  takes  another ^s  money  to  do  a  thing,  and  he  refuses  to  do  it,  it 
is  a  fraud;  and  it  is  at  the  election  of  the  party  injured,  either  to. affirm 
the  agreement,  by  bringing  an  action  for  the  non-payment  of  it;  or  to 
disaffirm  it  ab  initio^  by  reason  of  the  fraud,  and  bring  an  action  for 
money  had  and  received  to  his  use.  (b) 


(a)  Approved  in  State  vs.  Reigart^  1  Gill,  28,  and  Blair  vs.  B/otr,  99  Md. 
572.  Cited  in  Lewis  vs.  Kramer^  8  Md.  292.  See  Kennedy  vs.  Ins.  Co.  S  H.  ft 
J.  279.  In  Boj/ce  vs.  Wilson,  82  Md.  129,  it  is  said:  ''When  the  Court  of 
Appeals  in  Murphy  vs.  Barron^  said  the  action  for  money  had  and  received 
is  an  equitable  action,  and  equally  as  remedial  in  its  effects  as  a  bill  in 
equity,  it  did  not  mean  to  be  understood  'as  obliterating  any  of  the  well  de- 
fined lines  of  demarcation  which  separate  the  jurisdiction  of  Courts  of  law 
and  equity.  It  did  not  mean  that  an  action  of  assumpsit  can  be  founded  on 
anything  else  than  a  contract,  express  or  implied.  It  meant  only  that  con- 
tracts to  repay  money,  received  through  fraud  or  mistake,  would  be  implied 
in  a  spirit  of  liberal  and  generous  justice,  when  the  rigid  rules  of  law  did 
not  forbid.    The  illustrations  put  in  the  Court's  opinion  explain  it.^' 

(b)  Cited  in  State  vs.  Reigart,  1  Gill,  28;  Ridgeuxty  vs.  Toram,  2  Kd.  Gb. 
307. 
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Bnt  where  a  vendor  was  exonerated  from  the  delivery  of  a  slave,  then  out 
of  his  possession,  whom  he  had  sold,  and  been  paid  for,  and  afterwards 
persuaded  or  enticed  to  abscond,  so  that  the  purchaser  never  got  posses- 
sion of  him,  no  action  can  be  maintained  upon  the  contract  of  sale  for  a 
non-delivery,  or  to  recover  back  the  purchase  money,  as  money  had  and 
received  by  him  to  the  use  of  the  vendee;  either  could  have  been  main- 
tained, if  it  had  been  the  vendor's  duty  to  deliver  the  slave;  and  he  had 
refused.  The  proper  remedy  here  is  a  special  action  on  the  case  for 
persuading  or  enticing  the  slave  to  abscond. 

Appeal  from  Harford  County  Court.  This  was  an  action  of 
a«8ump8it.  The  declaration  contained  three  counts.  The  first  count 
stated  that  the  plaintiff,  (now  appellee,)  being  tbe  owner  of  a  negro 
man  slave  named  Isaac,  sold,  conveyed  and  delivered,  the  said  slave 
to  the  defendant,  (the  appellant,)  to  be  holden  in  mortgnge  as  a 
pledge  and  security  for  tbe  payment  of  tbe  sum  of  $404.61,  due  from 
the  plaintiff  to  the  defendant,  and  tbe  defendant  did  then  agree, 
assnme  and  promise,  that  he  would  return  and  deliver  tbe  said  negro 
to  the  plaintiff,  on  payment  of  the  said  sum  of  mone^^ ;  and  although 
the  money  was  afterwards  paid  by  the  plaintiff  to  the  defendant  in 
discharge  of  the  pledge  of  the  said  slave,  yet  the  defendant  neglected 
aDd  refused  to  deliver  tbe  said  slave,  &c.  The  second  count  was 
for  money  had  and  received.  The  third  count  stated  that  the  de- 
fendant, being  tbe  owner  and  possessor  of  another  slave  called  Isaac, 
did  agree  and  contract  with  the  plaintiff,  that  if  be  would  pay  to  the 
defendant  the  sum  of  $404.61,  as  the  purchase  money  and  considera- 
tion therefor,  the  defendant  would  sell  and  deliver  the  said  slave  to 
him  the  plaintiff';  and  the  plaintiff  confiding,  &c.  paid  the  said  sum 
of  money  to  the  defendant,  which  the  defendant  accepted  as  and  for 
the  price  of  the  said  slave;  yet  the  defendant,  not  regarding  his 
promise,  &c.  neglected  and  refused  to  deliver  the  said  slave  to  the 
defendant,  although,  &c.  The  defendant  pleaded  non  assumpsitf  and 
issue  was  joined. 

*  At  the  trial,  the  plaintiff  produced  one  Aquila  Keen,  one  o|»q 
of  the  subscribing  witnesses  to  the  bill  of  sale  first  herein  '•^^ 
after  set  forth,  who  proved  that  he  was  requested,  by  the  plaintiQ' 
and  defendant,  to  witness  the  execution  of  the  bill  of  sale ;  which  he 
di<I ;  that  when  the  plaintiff*  had  signed  the  same,  he  requested  the 
defendant  to  relate  to  the  witness  the  understanding  between  them, 
respecting  the  negro  Isaac,  named  in  tbe  bill  of  sale.  In  answer 
thereto,  the  defendant  replied,  that  the  understanding  was  that  the 
plaintiff  was  to  have  the  said  negro  again,  provided  he  paid  the 
defendant  the  money  mentioned  in  the  bill  of  sale,  within  four 
months,  if  he  wanted  ttie  said  negro  for  his  own  use.  The  same 
witness  also  gave  evidence,  that  when  the  plaintiff  and  defendant 
<»ime  out  of  the  house,  shortly  after  executing  the  bill  of  sale,  the 
plaintiff',  seeing  the  said  negix),  observed  to  the  defendant,  that  it 
'was  a  lucky  thing  that  Isaac  was  there,  that  he  might  take  him,  as 
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he  was  his  property,  or  words  to  that  effect.    The  bill  of  sale,  which- 
was  also  read  in  evidence,  was  dated  the  10th  of  April,  1818,  where- 
by, in  consideration  of  the  sum  of  $404.61,  Barron  bargained,  sold 
and  delivered  to  Murphey,  his  negro  man  Isaac.    The  negro  therein 
mentioned  was  in  ])nrsiiance  thereof  delivered  to  the  defendant. 
The  plaintiff  also  gave  in  evidence,  that  he  did,  on  the  7th  of  July 
next,  after  the  execution  of  the  said  bill  of  sale,  call  on  the  defend- 
ant and  pay  him  the  consideration  money  mentioned  therein ;  and 
that  the  defendant  did  execute  and  deliver  to  the  plaintiff  a  receipt 
for  the  money  so  paid;  that  at  the  time  of  the  payment  of  the 
money,  the  plaintiff  demanded  of  the  defendant  that  he  shoald  de- 
liver up  the  bill  of  sale ;  to  which  the  defendant  objected,  but  stated 
that  he  would  agree  to  whatever  a  ceitain  Walter  T.  Hall,  a  magis- 
trate in  tlie  vicinity,  should  say  he  ought  to  do  in  this  respect.    That 
the  plaintiff  then  brought  a  letter  from  Walter  T.  Uall  to  the  defend- 
ant, in  which  he  did  advise  the  defendant  to  give  up  the  bill  of  sale, 
which  the  defendant  did  accordingly  deliver  up  to  the  plaintiff;  and 
also  proved  by  Walter  T.  Uall  the  acknowledgment  of  the  defendant 
that  he  had  received  from  the  plaintiff'  the  full  amount  of  the  con- 
sideration money  mentioned  in  the  said  bill  of  sale ;  that  when  the 
plaintiff  called  upon  the  said  witness  to  get  the  said  letter  to  the  de- 
tpg^g^  fendant,  he  showed  to  •  the  witness  the  receipt  which  he  had 
Z%3\9  obtained  from  the  defendant;  and  that  the  said  receipt  con- 
tained no  clause  or  condition  whatever,  but  was  merely  a  receipt  for 
so  much  money  ibr  the  said  negro  Isaac.     And  by  another  witness 
proved,  that  on  the  said  seventh  day  of  July,  the  plaintiff,  after  he 
had  so  paid  the  money  to  the  defendant,  went  to  take  )>ossc8sion  of 
the  said  negro,  who  had,  previously  thereto,  been  hired,  by  the  de- 
fendant, to  a  certain  Charles  G.  Hall,  but  when  he  went  into  the  har- 
vest field,  where  the  laborers  of  the  said  C.  G.  Hall  were  at  work,  lie 
found  that  the  said  negro  had  absconded,  about  an  hour  before  his 
arrival,  and  left  his  cradle  in  the  harvest  field;  and  that  he  never 
gained  possession  of  said  negro,  who  since  then,  has  not  been  found. 
And  further  produced  a  certain  Thomas  H.Gritllth,  who  proved  that 
the  defendant  did,  on  the  eighth  day  of  July,  in  the  same  year,  de- 
clare and  say,  that  as  he  had  understood  that  the  plaintiff  intended 
selling  said  negro  out  of  the  State,  he  should  not  gain  possession  of 
him ;  and  that  the  defendant  did  direct  one  of  his  female  slaves  to 
go  and  give  information  to  the  said  negro  Isaac  of  the  intention  of 
the  ])laintiff  to  dispose  of  him  out  of  the  State;  but  that  he  did  not 
see  the  said  female  slave  obey  the  said  order,  and  did  not  know  that 
the  information  was  conveyt'<l  to  the  said  negro  Isaac  by  her,  then, 
or  at  any  other  time ;  or  whether  the  same  was  conveyed  to  the  said 
Isaac  either  by  the  defendant  or  by  his  orders.    The  defendant  then 
produced  one  John  Murphey,  Junior,  a  son  of  the  defendant,  also  a 
subscribing  witness  to  the  said  bill  of  sale,  who  proved,  that  on  the 
same  day  of  the  execution  of  the  said  bill  of  sale,  and  delivery  aforesaid 
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of  said  Degro,  shortly  thereafter,  the  plaintiff  complained  to  the  de- 
feodnDt  that  the  8uni  which  he  hnd  received  for  the  said  negro  was 
less  than  he  was  worth.    Whereupon  the  defendant  promised  the 
pbiDtiff,  that  if  he  wanted  the  said  negro  for  his  own  use,  and  would 
not  sell  hira  out  of  the  State,  if  he  would,  at  any  time  within  four 
months  from  the  execution  of  the  said  bill  of  sale,  pay  and  satisfy 
him  the  amount  of  the  consideration  money,  statetl  in  the  said  bill 
of  sale,  he  would  relinquish  to  the  plaintiff  all  the  right  of  said 
negro  so  as  aforesaid  conveyed  to  him ;  and  that  on  the  said  seventh 
dayof  July,  at  the  time  when  the  consideration  money  aforesaid  was 
paid  to  the  *  plaintifi',  he  did  declare  and  say  to  the  defendant   ^^ 
that  he  did  exonerate  him  from  the  delivery  of  the  said  negro; 
that  be  knew  where  he  was  hired ;  that  he  would  take  him  where  he 
was,  and  as  he  was.    That  on  the  morning  of  the  8th  of  July,  1818^ 
the  plaintiif  called  on  the  defendant,  and  stated  to  him  that  he  had  lost 
ormislaid  the  receipt  for  the  money  paid  by  him,  on  the  day  before, 
and  requested  another;  to  which  the  defendant  assented,  taking 
first  the  following  acknowledgment :    ''  I  hereby  acknowledge  I  have 
lost  or  mislaid  the  receipt  John  Murphey  gave  me  yesterday,  for  four 
hundred  and  ten  dollars  and  sixty-seven  cents,  which  is  void  if  found. 
July  8th,  1818.  Ellis  Barron." 

And  then  gave  the  following  his  second  recei]>t :  ^^  Keceived  July 
8th,  1818,  of  Ellis  Barron,  four  hundred  and  ten  dollars  and  sixty* 
seven  cents;  it  will  be  in  full  for  negro  Isaac,  in  case  he  is  not  con- 
veyed out  of  the  State  of  Maryland  before  the  eighth  of  July,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  nineteen. 

John  Murphey." 
And  also  proved,  b3'  the  said  John  Murphey,  Junior,  that  the  fol- 
lowing was  brought  some  days  afterwards  to  the  defendant,  by  the 
plaintiff,  and  delivered  by  him :  "  Received,  J  ul y  7th,  1818,  of  Mr.  Ellis 
Barron,  four  hundred  and  ten  dollars  and  sixty  seven  cents,  in  full 
for  all  my  right,  claim  and  interest,  of  negro  Isaac,  which  I  purchased 
of  him  in  April  last,  provided  the  said  Barron  does  not  sell,  or. cause 
to  be  sold,  negro  Isaac,  out  of  the  State  of  Maryland,  for  one  year 
from  this  date.  John  Murphet. 

Test — John  Murphey^  Junr.^^ 

And  proved,  by  the  said  witness,  that  the  aforegoing  receipts  were 
6be  original  receipts  which  were  given  by  the  defendant  to  the  plain- 
tiff. And  also  proved  by  the  same  witness  the  execution  and  delivery, 
)y  the  plaintiff  to  the  defendant,  of  the  following  bond  or  instrument 
>f  writing:  "Know  all  men  by  these  presents,  that  I,  Ellis  Barron, 
>f  Harford  County,  and  State  of  Maryland,  am  held  and  tiimly 
M>aDd  by  these  presents,  unto  John  Murphey,  of  the  County  and 
}tate  aforesaid,  •  in  the  just  and  full  sum  of  two  hundred  and  o^o 
Iftj  dollars,  in  case  I  the  said  Ellis  Barron  shall  sell  or  cause  '*®'* 
o  be  sold  negro  Isaac,  formerly  the  property  of  John  Forwood,  de- 
leceaaed,  or  exported  out  of  the  State  of  Maryland  for  one  year^ 


186  MURPHEY  vs.  BARRON.— 1  H.  &  G. 

ai^ainst  his  will,  from  thivS  date.  As  witness  my  hand  and  seal  this 
eighth  day  of  July,  in  the  year  of  our  Lord,  one  thousand  eight 
hundred  and  eighteen.  E.  Babbon,  [Seal.] 

Test. — John  Murphey^  JunrP 

The  defendant  also  proved  by  the  same  witness,  that  on  the  said 
eighth  of  Jul3%  after  the  plaintiff  had  made  an  uusuccessi'ul  effort  to 
gain  possession  of  the  said  negro  Isaac,  he  went  to  the  defendant's 
house,  and  announced  to  him  that  the  said  negro  had  mn  away.  To 
which  the  defendant  re]»1ied  he  had  taken  away  his  cradle,  and  he 
supposed  he  should  lose  it ;  and  that  the  plaintiff  stated,  that  if  he 
had  taken  away  his  cradle,  the  defendant  should  lose  nothing  by  it, 
but  that  he  would  pay  him  for  it.  And  proved,  by  Charles  G.  Hall, 
that  about  a  year  afterwards  the  plaintiff  called  upon  the  said  Cbaiies 
G.  Hall,  and  stated  that  as  the  negro  was  his,  he  must  pay  to  him 
his  harvest  wages.  The  defendant  then  prayed  the  following  direc- 
tion^ of  the  Court  to  the  jury.  1st.  Tliat  if  the  jury  believe  that 
the  plaintiff,  on  the  payment  of  the  money  to  the  defendant  in  July, 
exonerated  the  defendant  from  the  delivery  of  the  negro  slave  afore- 
said, and  agreed  to  take  him  wherever  he  was,  the  plaintiff  is  not 
entitled  to  recover  for  the  non-delivery  of  the  sai<l  negix) ;  nnd  2udly. 
That  if  they  should  further  believe  that  the  defendant  induced, 
enticed  and  persuaded  the  said  negro  to  run  away,  still  the  plaintiff 
is  not  entitled  to  recover  on  the  count  for  money  had  and  received, 
nor  on  either  of  the  special  counts  in  the  declaration.  The  first 
prayer  the  Court,  [Hanson  and  Ward,  A.  J.]  granted;  and  did 
then  and  there  direct  the  jury  accordingly;  but  the  second  prayer 
above  mentioned  the  Court  refused  to  grant.  The  defendant  ex- 
cepted; and  the  verdict  and  judgment  being  against  him,  he  ap- 
pealed to  this  Court. 

The  cause  was  argued  at  December  Term,  1825,  before  BucHANAif, 
C.  J.,  Martin,  and  Stephen,  JJ. 

Mitchell^  for  the  appellant,  referred  to  Corielyou  vs.  Lansing,  2 
Caine^s  CcLses,  205 ;  Janes  on  Bailment^  86,  and.  Appendix  xvi ;  Bank 
cf  Eiigland  vs.  Qlover^  2  Ld.  Raym.  753;  1  ChiUy^s  Plead.  190;  Cory- 
ton  vs.  Lythehej  2  Saund.  117,  (note;)  Bird  vs.  Randall^  1  W.  BUc.  373; 
1  Ba4i.  Ab.  tit.  Actions  on  the  Ca^e,  (F)  87. 

R.  Johnson,  for  the  appellee,  cited  1  Chitty'^s  Plead.  98,  99. 

Mitehell,  in  reply,  referred  to  Raborg  vs.  Kirwanjl  H.  cfc  J.  296. 

Curia  adv.  vuU. 

Stephen,  J.  at  this  term,  delivered  the  opinion  of  the  Court.  On 
the  10th  of  April,  1818,  the  api)ellee  sold  to  the  appellant,  a  negro 
man  named  Isaac,  for  the  consideration  of  $404.61,  and  gave  him  an 
absolute  bill  of  sale  of  the  said  negro;  but  immediately  after  the 
execution  of  the  bill  of  sale,  Barron,  the  appellee,  requested  Morpbj, 
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the  veurlee  and  appellant,  to  state  *  to  one  of  the  witnesses  ^^ 
to  the  bill  of  sale  the  understanding  lietween  them  respecting 
the  negro,  Isaac,  when  the  defendant.  Murphy,  said  the  understand- 
in-between  them  was,  that  the  plaintiff,  Barron,  was  to  have  the 
said  Degro  again,  provided  he  paid  the  detendaut.  Murphy,  the 
money  mentioned  in  the  bill  of  sale  within  four  months,  if  he  wanted 
the  said  negro  for  his  own  use.    The  plaintiff,  to  support  his  action, 
gave  in  evidence  to  the  jury,  that  on  the  7th  of  July,  next  after  the 
execution  of  the  said  bill  of  sale,  he  called  on  the  delendant  and  paid 
him  the  consideration  money  mentioned  in  the  said  bill  of  sale,  and 
tbat  the  defendant  did  execute  and  deliver  to  him  a  receipt  for  the 
money  so  paid,  stating  it  to  be  in  full  for  said  negro  Isaac,  if  not  sold 
ont  of  the  State  within  one  year  from  that  time.    The  plaintiff  also 
gave  in  evidence  to  the  jury,  that  on  the  day  he  paid  the  money  to 
the  defendant,  he  went  to  take  possession  of  the  said  negro,  who 
had  previously-  thereto  been  hired  by  the  defendant  to  a  certain 
Charles  G.  Hall,  but  that  when  he  went  into  the  harvest  tield,  where 
the  laborers  of  the  said  Hall  were  at  work,  he  found  that  the  said 
negro  had  absconded  alK>ut  an  hour  before  his  arrival,  and  that  he 
never  gained  possession  of  the  said  negro,  who  since  then  has  not 
been  found.    The  plaintiff'  further  proved  to  the  jury,  that  the  de- 
fendant did,  on  the  eighth  day  of  July,  in  the  same  year,  declare  that 
as  be  had  understood  the  plaintiff'  intended  selling  the  said  negro 
out  of  the  State,  he  should  not  gain  possession  of  him,  and  that  the 
defendant  did  direct  one  of  his  female  slaves  to  go  to  and  inform  the 
said  Isaac  that  the  plaintiff'  intended  to  sell  him  out  of  the  State; 
bat  did  not  prove  that  the  information  was  communicated  to  the  said 
Isaac  by  the  said  slave,  as  directed  by  the  defendant.    The  defend- 
ant, to  support  the  issue  on  his  part,  praved  to  the  jury,  that  on  the 
seventh  day  of  July,  when  the  consideration  money  wtis  paid  by  the 
plaintiff  to  the  defendant,  he  did  declare  and  say  to  the  defendant, 
tbat  he  did  exonerate  him  from  the  delivery  of  the  said  negro,  that 
he  knew  where  he  was  hired,  and  that  he  would  take  him  where  he 
iraa,  and  as  he  was.    Whereupon  the  defendant  prayed  the  oinnion 
3f  the  Court,  and  their  direction  to  the  jury,  that  if  they  should  be- 
lieve that  the  defendant  induce<l,  enticed  and  persuaded,  the  said 
legro  to  run  away,  still  the  plaintiff'  was  not  entitled  to  *  re-   a^s 
30ver  on  his  cpuut  for  money  had  and  received,  nor  on  either   '•"^ 
)f  the  special  counts  in  the  declaration ;  which  opinion  and  direction 
;he  Court  refused  to  give;  to  which  refusal  the  defendant  excepted, 
ind  the  question  now  to  be  decided  by  this  Court  is,  whether  the 
Doart  below  did  right  in  refusing  to  instruct  the  jury  as  prayed; 
T  in  other  words,  whether,  upon  the  facts  above  stated,  the  ae- 
ioD    for  money  had  and  received  can  be  sustained  f    The  action 
or  iDoney  had  received  is  an  equitable  action,  and  equally  as  reme- 
lial  iu  its  effects,  as  a  bill  in  equity.    UvanSy  in  his  Essay  on  the 
ietion  far  Money  had  and  received^  23,  states  the  principle  to  be,  that 
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a  Ruit  in  equity  must  be  considered  as  being  merely  equivalent  to  an 
action  for  money  had  and  received ;  and  one  of  the  grounds  upon 
which  this  action  can  be  supported,  is  where  money  has  been  paid 
upon  a  consideration  which  has  failed.    It  was  contended,  in  the 
course  of  the  argument  before  this  Court,  that  upon  the  payment  of 
the  purchase  money  by  the  plaintiff  to  the  defendant,  the  property 
revested  in  the  plaintiff,  and  that  the  action  should  have  been  trover. 
In  answer  to  that  argument  it  may  be  remarked,  that  by  the  agree- 
ment of  the  parties,  the  defendant  was  expressly'  absolved  by  the 
plaintiff  from  any  obligation  to  deliver  the  negro  Isaac  to  him,  he 
having  exi>ressly  agreed  t^o  take  possession  of  him  where  he  wm 
hired.    But  it  is  not  necessary  to  decide  whether  or  not  this  is  a  case 
where  the  action  of  trover  might  be  supported ;  for  if  the  action  of 
assumpsit  for  money  had  and  received  is  sustainable,  there  is  no  error 
in  the  opinion  of  the  Court  below,  and  their  judgment  ought  to  be 
affirmed.    In  Manes  vs.  Macferlan,  2  Burr.  1012,  Lord  Mansfield  says 
^Uhe  gist  of  this  kind  of  a-ction  is,  that  the  defendant,  upon  the  cir- 
cumstances of  the  case,  is  obliged  by  the  ties  of  natural  justice  and 
equity,  to  refund  the  money."    Uvans,  in  his  Essays^  17,  speaking  of 
a  failure  of  consideration  by  the  misconduct  of  the  defendant,  refers 
to  the  case  of  Dutch  vs.  Warren^  which  is  particularly-  adverted  to 
by  Lord  Mansfield  in  ilfo^e^  vs.  MacferUin.    That  case  waa  as  follows: 
Upon  the  18th  of  August,  1720,  on  payment  of  £262  10,  by  the  plain- 
tiff to  the  defendant,  the  defendant  agreed  to  transfer  him  five  shares 
in  the  Welsh  copper  mines,  at  the  opening  of  the  lK)oks;  and  for 
-^^      security  of  his  so  doing  gave  him  this  note:  •  18th  of  August, 
<600   1720.    I  do  hereby  acknowledge  to  have  received  of  Philip 
Dutch  £202  10,  as  a  consideration  for  the  purchase  of  five  shares; 
which  I  do  hereby  promise  to  transfer  to  the  said  Philip  Dutch  as 
soon  as  the  books  are  opened ;  being  five  shares  in  the  Welsh  copper 
mines.    Witness  my  hand.    Robert  Warren.    The  l)ooks  were  opened 
on  the  22d  of  the  same  month,  when  Dutch  requested  Warren  to 
transfer  to  him  the  said  five  shares,  which  he  refused  to  do;  and  told 
the  plaintiff'  he  might  take  his  remedy.    Whereupon  the  plaintiff 
brought  an  action  for  money  had  and  received,  for  the  consideration 
money  paid  by  him.    An  objecti(»n  was  taken  at  the  trial,  that  the 
action  would  not  lie ;  but  that  the  action  should  have  been  brought 
for  the  non-performance  of  the  contract.     But  the  objection  was 
overruled  by  the  Court,  who  left  it  to  the  consideration  of  the  jury, 
whether  they  would  not  make  the  price  of  the  said  stock  as  it 
was  upon  the  22d  of  August,  when  it  should  have  been  delivered, 
the  measure  of  the  damages;  which  they  did;  and  gave  the  pl^iin- 
tifi*  but  £175  damages.    And  a  case  being  made  for  the  opinion  of 
the  Court  of  Common  Pleas,  the  action  was  resolved  to  be  well 
brought.    The  Court  said,  that  the  extending  thase  actions  depends 
on  the  notion  of  fraud.    If  one  man  takes  another's  money  to  do  a 
thing,  and  refuses  to  do  it,  it  is  a  fraud ;  and  it  is  at  the  election  of 
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the  party  injured  either  to  aflQrm  the  agreement,  by  bringing  an 
action  for  the  non-performance  of  it;  or  to  disaftirm  the  agreement 
ibiniiio,  by  reason  of  the  fraud,  and  bring  an  action  for  money  had 
and  received  to  bin  use.    So  in  the  cane  now  before  this  Court,  if  it 
bad  beeu  the  duty  of  the  defendant  todeliver  the  negro  to  the  ])hiin- 
tiff)  and  he  had  refused  to  do  so  according  to  contract,  the  ])hiintiii' 
woald  iiave  had  the  right  of  electing  either  to  have  affirmed  the  agree- 
ment, by  bringing  an  action  for  the  non-performance  of  it,  or  to  have 
dinaffirmed  it  fib  initio,  by  reason  of  the  fraud,  and  to  have  brought 
an  nction  for  money  had  and  received  to  his  use ;  but  the  evi<lence 
is  fnll  and  explicit,  that  from  the  performance  of  that  duty  lie  was 
eipres8ly  discharged  by  the  plaintiff'  himself.    The  other  two  counts 
being  for  the  nondelivery  of  the  slave,  according  to  the  contracts  as 
therein  stated,  it  follows,  of  course,  that  the  judgment  of  the  Court 
below  8np})orting  the  action,  must  be  reversed.    On  payment  of  the 
parchase  •  money  by  Barron  to  Murphey,  the  property  vested   ^g^^ 
in  Barron,  and  his  pi-oper  remedy  to  redress  the  injury  he  had    '^W  • 
soataiued,  would  have  been  a  special  action  on  the  case  against  Mur- 
phey for  enticing  or  persuading  his  slave  to  abscond  from  his  service. 

Judgment  reversed. 


Leadenham's  Ex^r  r«.  Nicholson  et  aL— June,  1827. 

The  lands  of  an  intestate  being  incapable  of  a  beneficial  division,  on  the 
petition  of  his  heirs,  and  by  the  order  of  the  Court  of  Chancery,  were 
sold,  and  the  sale  ratified,  after  this  ratification,  and  as  to  part  of  the 
proceeds  prior  to  any  order  or  decree  adjudging  who  was  entitled 
thereto,  one  of  the  heirs,  a  married  woman,  died,  her  husband,  who 
survived  her,  was  a  party  to  the  petition,  also  died.  Held^  that  the  hus- 
band ^s  representatives  were  not  entitled  to  the  wife^s  portion  of  that 
part  of  the  proceeds  of  her  father  ^s  estate,  respecting  which  no  order  or 
decree  of  distribution  had  been  passed  at  the  time  of  the  husband's 
death,  but  that  it  belonged  to  her  personal  representatives,  (a) 

Ihe  representatives  of  a  husband  who  survived  his  wife,  are  entitled  to  the 
dioaea  in  action  of  the  wife,  where  the  husband  had  either  reduced  them 
into  possession,  or  obtained  judgment  for  them  at  law  or  in  equity, 
either  in  bis  own  favor,  or  in  favor  of  himself  and  wife,  (b) 

in  equity,  money  directed  to  be  laid  out  in  land,  will  before  investment,  be 
considered  as  land;  and  land  directed  to  be  sold  and  converted  into 
money,  will,  before  a  sale,  be  considered  as  money,  and  pass  as  such,  (c) 

(a)  Approved,  as  to  the  mutation  from  realty  to  personalty,  in  Hammond 
r%.  Siier,  2  G.  &  J.  267:  Early  vs.  Dorsett,  45  Md.  466;  Hoyden  vs.  Stewart,  1 
Id.  Ch.  462;  Manshipp  vs.  Evitta,  2  lb,  867;  Betts  vs.  Wirt,  8  lb,  115;  Dal- 
ymple  vs.  TaneyhUl,  4t  lb,  175.  See  State  vs.  Krebs,  6  H.  &  J.  80,  note; 
lurtt  vs.  Fisher,  ante,  m.  p.  88. 

{b)  Cited  in  Oough  vs.  Crane,  8  Md.  Ch.  127. 

(c)  Cited  in  Church  Ex,  vs.  Smith,  56  Md.  890;  Thomas  vs.  Wood,  1  Md. 
/h.  299.    See  Hurtt  vs.  Fisher,  ante^  m.  p.  88. 
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On  an  appeal  from  Chancery,  the  Appellate  Ck)art  decrees  only  in  relation 
to  the  rights  of  those  who  are  parties  to  the  appeal. 

Appeal  from  the  Court  of  Chancery.  The  nature  of  the  case  will 
sufQuieutly  appear  from  the  decree  of  the  Chancellor,  and  the  state- 
ment made  by  the  Judge  who  delivered  the  opinion  of  this  Court. 

Bland,  C.   (September  Term,  1824.)      It  appears  that   Joseph 
Williams  died  seized  in  fee  of  about  175  acres  of  land,  and  having 
made  no  will,  it  descended,  according  to  law,  to  his  children,  Thomas, 
Joseph,  Sarah  the  wife  of  Knighton,  Mary  the  wife  of  Leadeuhum, 
and  Elizabeth  Ann  Ball,  the  granddaughter  and  heir  of  the  intes- 
tate's daughter  Elizabeth.    The  land  being  admitted  to  be  incapa- 
ble of  division  was  ordered  to  be  sold.    Thomas  became  the  par- 
chaser  at  the  sale ;  but,  after  giving  bond  for  the  purchase  monej, 
OAfi    ^®  ^^'^  *^®  *  whole,  including  the  right  to  his  own  share,  to 
'•^^   James  Nicholson,  who  it  was  agreed  should,  as  to  all  liability 
and  benetit,  exactly  assume  his  place.    No  notice  was  taken  in  the 
bill,  nor  in  tlie  answer,  nor  in  the  order  of  sale,  nor  in  the  sale  itself,  of 
the  fact,  that  John  Ball  the  grandson  of  the  intestate,  and  father  of 
the  defendant  Elizabeth  Ann  Ball,  had  left  a  widow,  who  was  entitled 
to  dower  in  the  undivided  share  which  her  husband  ha<l  inherited 
from  his  grandfather.    But  this  circumstance,  and  the  claim  of  John 
Ball's  widow,  who  had  become  the  wife  of  Samuel  Jones,  was,  after 
the  sale,  brought  before  the  Court  by  their  petition,  in  which  tbey 
ask  only  for  an  equivalent  out  of  the  proceeiis.    Benjamin  Welch, 
having  administered  on  the  estate  of  John  Ball,  made  sundry  dis- 
bursements and  payments  in  the  course  of  his  administration;  and, 
on  the  tinal  settlement  of  his  accounts,  it  apj)ear8  that  the  assets  and 
personal  estate  of  his  intestate  had  been  wholly  exhausted,  and  that 
he  had  overpaid.    Whereupon  he  came  into  Court  to  ask  for  a  reim- 
bursement, as  a  creditor,  out  of  so  much  of  the  proceeds  of  the  real 
estate  of  his  intestate  as  might  be  within  reach  of  the  Court.    And, 
it  being  one  of  the  ordinary  and  peculiar  powers  of  this  Court,  under 
such  circumstances,  to  apply  the  real  estate,  after  the  personal  had 
been  exhausted,  to  the  payment  of  the  debts  of  the  deceased  owner, 
he  was  ordered  to  be  paid  accordingly^.    It  further  appears,  thiit 
sundry   portions   of  the  proceeds  of  the  sale  of  the  real  estate 
of  the  intestate   have  been  collected   and   distributed   under  the 
authority  of  the  Court;   and  that  suits  were  brought,  and  judg- 
ments obtained  by  the  trustee  against  the  purchaser  of  the  land,  lor 
the  purchsise  money;  when,  in  the  spring  of  the  year  1821,  Mary, 
the  wife  of  Leadeiiham,  died  without  ever  having  had  any  issue, 
and  in  August  of  the  same  year  her  husband  died. 

The  most  important  and  leading  question  in  this  case  is,  whether 
so  much  of  the  proceeds  of  Mary's  share  of  the  land  she  inherited 
from  her  father,  as  was  not  collected  and  distributed,  or  actually 
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{Mid  over,  shall  descend  or  pass  as  the  land  itself  wonld  have  gone,  or, 
like  personal  property,  be  considered  as  vested  in  her  husband,  and 
be  paid  over  to  his  representatives.    The  detenniuation  of  this  qnes- 
tioD  mnst  de}>eud  upon  the  eti'eet  which  the  proceedings  of  this  Gonrt 
may  have  had,  if  anj,f»  in  producing  a  change  in  the  nature   ^y^^ 
of  the  estate  of  Mary.    In  the  fee  simple  estate  of  Mary,  her   -^^^ 
basband    had   no  transmissible  or  permanent  interest   whatever; 
never  having  had  issue  by  her,  born  alive,  he  could  not  have  been 
tenant  by  the  curtesy  after  her  death.    During  the  coverture  he 
was  merely  the  possessor  and  steward  in  right  of  his  wife.    The 
object  of  Mary,  and  her  co-heirs,  in  bringing  their  case  before  this 
Court,  wa8  to  have  their  respective  portions  given  to  them  in  sever- 
alty.   And,  in  order  to  obtain  this  object,  they  consented,  and  the 
Court  awarded,  that  a  sale  should  be  made,  and  the  proceeds  brought 
into  Court  to  be  divided.    To  effect  this  purpose  the  Court  appointed 
a  trustee,  who  it  directe<l  to  sell,  and  in  its  order  of  sale,  among 
other  things,  says  ^^and  on  the  ratification  of  the  sale  and  receipt  of 
the  purchase  money,  and  not  before,  the  trustee  shall,  by  a  good 
deed  acknowledged  according  to  law,  convej'  to  the  purchaser.'^ 
Ill  pursuance  of  this  order  the  sale  was  made.    Since  this  question 
has,  in  no  instance,  so  far  as  I  can  learn,  been  directly  decided,  it 
mast  now  be  determined  upon  principle  and  by  analogy. 

Upon  a  writ  of  partition,  according  to  the  common  law,  there  are 
two  judgments.  After  the  confession  of  the  action,  or  issue  tried 
for  the  plaintiff,  there  is  a  judgment  qtiod  partitiofiaty  upon  which 
a  writ  is  issued,  commanding  the  sheriff  to  make  partition;  which 
is  done  and  returned  to  the  Court  by  him,  and  the  twelve  jurors 
under  their  hands  and  seals.  Whereupon  the  final  judgment  of 
the  Court  is,  ^'  therefore  it  is  considered,  that  the  aforesaid  partition 
be  holden  firm  and  effectual  forever,  &c."  This  judgment,  when 
made  by  writ,  after  the  appearance  of  the  party,  shall  not  be  defeated 
even  though  made  against  a  feme  covert^  or  though  not  eqqal,  and 
any  one  of  the  parties  be  an  infant.  2  Sellon's  Pr.  222.  In  this 
case,  it  is  evident,  that  the  nature  of  the  estate  is  not  changed  by 
the  judicial  proceedings  until  after  the  final  judgment.  And,  until 
that  point  of  time,  the  same  coiisequences  would  ensue  on  the  death 
of  a  joint  tenant  or  parcener,  as  if  no  judicial  proceedings  had  been 
commenced  for  the  purpose  of  effecting  a  partition. 

It  is  said  by  Lord  Eedesdale,  that  partition  at  law  and  in  equity 
are  different  things.  The  first  operates  by  judgment  of  •  law,  ^^^g^ 
and  deli ver3'  up  of  ^lossession  in  pursuance  of  it,  which  concludes  '^  •  ^ 
all  the  parties  to  it.  Partition  in  equity  proceeds  upon  conveyances 
to  be  executed  by  the  parties ;  and  if  the  parties  be  not  competent 
to  execute  the  conveyances,  the  partition  cannot  be  effectually  had. 
Whaley  vs.  Dawson^  2  Sclu  4&  LeJ\  372.  But  the  difference  here 
spoken  of  clearly  relates  to  the  mode  of  proceeding,  not  to  the  stage 
of  the  judicial  proceeding  when  the  estate  ceases  to  be  joint  and 
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becomes  an  estate  in  severalty;  as  to  which  there  is,  evidently,  no 
difference  between  the  principles  of  law  and  equity.  At  law  this 
mutation  is  effected  by  the  final  judgment,  winch  is  the  last  act  of 
the  Court,  when  the  parties  are  dismissed  without  further  day  in 
Court,  the  whole  object  of  the  suit  having  been  fully  attained;  so, 
too,  in  equity,  when  the  conveyances  are  executed  bj'  the  parties, 
and  approved  by  the  Chancellor,  there  is  an  end  of  the  suit,  and 
the  nature  of  the  estate  is  finally  and  conclusively  changed,  and  the 
Court  has  no  further  power  over  the  subject  that  ha<l  been  sub- 
mitted to  it.  Similar  views  of  this  matter  seem  to  have  been  taken 
in  a  neighboring  State,  in  a  case  where  a  question  analogous  to  that 
now  under  consideration  was  determined  by  the  Court.  Yoke  vs. 
Barnet,  1  Binney^  304. 

The  Acts  of  Assembly  of  this  State  have  made  provision  for  the 
partition  of  the  estates  of  intestates  by  the  Courts  of  law,  and  also 
by  the  Courts  of  equity.    The  Courts  of  law  are  not  merely  invested 
with  power  to  make  partition ;  but  the  mode  of  proceeding  in  snch 
cases  is,  in  many  respects,  dire(;ted  and  specified.    On  the  other 
hand  the  Coui-ts  of  equity  are  clothed  with  authority  to  make  parti- 
tion, and  there  is  no  s|>ecification  of  the  mode  in  which  they  shall 
proceed,  at  least  so  far  as  regards  this  question  now  under  considera- 
tion.   In  the  case  of  The  State^  use  of  Rogers  vs.  Krebs  cfc  others^ 
(6  H.  d)  J.  31,)  determined  by  the  Court  of  Appeals  at  June  Terra. 
1823,  it  appeared  that  application  had  been  made  to  a  Court  of  law 
to  make  partition  of  an  intestate's  estate,  and  in  order  to  effect  the 
division  sought  for,  the  estate  was  sold,  and  the  purchase  money 
paid  into  the  hands  of  the  commissioners,  and  the  judicial  proceed- 
ing at  an  end.    The  question  was,  whether  the  share  of  a  feme 
niyi    ^'^^^U  ^^  ^h^*  situation,  should  be  considered  as  real  or  •  \teT- 
'^^  *   sonal  property ,f    The  Court  of  Appeals  recite  that  the  "laws 
direct  the  commissioners,  who  have  sold  for  cash,  after  the  ratitica* 
tion  of  the  sale,  and  the  deduction  of  the  expenses  to  be  ascertained 
by  the  Court,  to  divide  justly  the  pnrchaae  money  among  the  several 
persons  interested,  according  to  their  respective  titles  to  the  estate; 
and  when  the  estate  is  sold  by  the  commissioners  on  a  credit;  bonds 
are  to  be  taken  by  them  for  the  purchase  money,  to  each  represen- 
tative respectively,  according  to  his  or  her  proportional  part  of  the 
net  amount  of  sales."    And  then  they  declare  their  opinion  to  be, 
<<that  the  mutation  of  her  estate  from  real  to  personal,  may  be 
determined  to  be  complete,  when  the  commissioners'  sale  is  ratified 
by  the  Court,  and  the  purchaser  has  complied  with  the  terms  of  itf 
by  paying  the  money,  if  the  sale  is  for  cash,  or  by  giving  bonds  to 
the  representatives,  if  the  sale  is  on  a  credit.    The  bond  passed  to 
the  wife  by  the  purchaser  is  a  chose  in  action^  as  is  the  money  in  the 
hands  of  the  commissioners,  if  withheld  from  her;  lx)th  liable  to  be 
sued  for  and  recovered  by  the  husband  at  his  pleasure." 
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Hence  it  appears  that  the  point  of  time  when  the  partition 
was  complete,  and  the  estate  and  the  nature  of  the  property  changed, 
was  that,  when  the  Court  had  finally  acted  upon  the  case,  and  the 
proceeds  were  paid  over,  secured,  or  placed  under  the  entire  control 
of  the  husband,  without  being  obliged  to  apply  to  a  Court  of  Chan- 
cery to  enable  him  to  obtain  i>osses8ion  of  them.    It  may  be  regarded 
as  a  general  rule,  that  a  Court  of  equity  will,  in  all  cases,  carefully 
preserve  the  character  or  nature  of  the  estate,  so  as  to  leave  an  in- 
fant or  a  feme  covert  in  the  unimpaired  enjoyment  of  every  right, 
privilege,  or  control  over  the  property',  which  might  have  been  exer- 
cised when,  and  in  the  shape  in  which  it  originally  vested.    As 
where  the  money  of  an  infant  is  laid  out  in  the  purchase  of  land.    It 
may  be  for  the  benefit  of  an  infant,  in  many  cases,  that  the  money 
should  be  laid  out  in  land,  if  he  should  live  to  become  adult ;  but  if 
he  does  not,  it  is  a  great  prejudice  to  him,  taking  away  his  dominion, 
by  the  power  of  disposition  he  has  over  personal  propert3',  so  long 
before  he  has  it  over  real  estate.    The  Court,  therefore,  with  refer- 
ence to  his  situation,  even  during  infancy,  as  to  his  powers  over  prop- 
erty, works  the  change,  not  to  all  *  intents  and  purposes,  but   ^^^^ 
with  this  qnaliflcation,  that  if  he  lives  he  may  take  it  as  real   "^^^^ 
estate,  but  without  prejudice  to  his  right  over  it  during  infancy  as 
personal  property.    1  Madd.  Ck.  340.    So,  in  this  case,  the  Court  will 
continue,  to  the  very  last  exercise  of  its  authority,  to  consider  this 
property  as  Mary's  real  estate;  because  to  treat  it  as  personalty 
would  be  virtually  to  make  a  transfer  of  it  to  her  husband,  and  de- 
prive her  of  her  privilege  of  coming  into  this  Court  and  asking  to 
have  it  secured  to  her  separate  use.    Attorney  Oefieral  vs.  Whorwood^ 
1  Ve8.  539;  Co.  Litt.  351  a,  {note  1.)    From  these  authorities,  and 
from  others  of  a  similar  nature  which  might  be  referred  to,  this  prin- 
ciple is  clear,  that,  whether  the  parties  apply  to  a  Court  of  law,  or  to 
a  Court  of  equity,  no  change  is  produced  by  the  mere  operation  of 
the  judicial  proceedings,  either  in  the  character  of  tlie  estate,  or  in 
the  nature  of  the  property,  in  reference  to  the  rights  and  power  of 
it>s  owner,  until  the  tribunal  has  acted  conclusively  and  definitely 
upon  the  case.    But  in  this  instance,  although  the  sale  has  been  long 
since  made,  the  whole  of  the  purchase  money  has  not  even  yet  been 
collected ;  and  only  a  part  of  that  which  has  been  received  has  been 
distributed.    Nothing  definitive  has  been,  or  can  even  now  be  done. 
Mary's  husband  could  not  have  received  any  part  of  the  proceeds  of 
this  proiierty  without  the  express  order  of  this  Court ;  because  no 
right  to  it  had  been,  by  any  act  of  the  Court,  finally  transferred  to, 
and  vested  in  him.    If  Mary  had  at  any  time,  during  her  life,  asked 
of  this  Court  to  have  secured  the  proceeds  of  her  share,  before  they 
were  paid  over,  to  her  separate  use  independently  of  her  husband, 
her  request  (•ould  not  have  been  refused.    No  conveyance  for  the 
land  has  yet  been  made  by  the  trustee  to  the  purchaser;  and  the 
conveyance  has  been  expressly  ordered  to  be  withheld  until  the  Court 
13  1  H.  &  G. 
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is  informed,  that  the  whole  of  the  parchase  money  had  been  paid. 
There  is,  then,  mach  yet  remaining  to  be  done  before  this  case  can 
be  finally  closed ;  and  consequently,  so  far,  no  final  change  has  lieen 
wrought  by  the  proceedings  in  this  case  in  the  character  of  the 
estate,  or  the  nature  of  the  property  as  respects  the  destination  of 
Mary's  share  after  her  death.  Since  nothing  having  been  vested  in 
her  husband,  or  placed  under  his  contix>l  finally  and  independently  of 
"  •  ^  this  Court,  except  that  portion  of  •  the  proceeds  which  had 
^•*^  been  actually  paid  to  him  before  her  death;  all  that  now  re- 
mains of  Mary's  share  must  descend  and  pass  as  her  land  would 
have  done,  of  the  nature  of  which  it  is,  to  her  heirs,  and  not  to  the 
representatives  of  her  husband. 

The  consequence  of  this  conclusion  is,  that  John  Leeds  Kerr's 
claim,  founded  on  an  assignment  of  a  part  of  the  contingent  expec- 
tancy of  Mary's  husband,  must  be  altogether  rejected.    But  as  to 
the  introduction  of  claims  of  this  sort,  in  this  manner,  1  would  ob- 
serve, as  a  general  rule,  that  the  Court  will  not  allow  a  claim  of  this 
description,  wholly  distinct  in  its  origin  and  merits  from  the  princi- 
pal  case,  to  be  thus  introduced  and  decided,  merely  becaase  the  fund, 
out  of  which  payment  is  claimed,  happens  to  be  either  in  Court,  or 
about  to  be  brought  in.    Because,  in  cases  of  this  importance,  ood- 
cernnig  land,  the  proceedings  of  which  are  directed  to  be  recorded,  it 
is  highly  improper  that  they  should  be  expensively  and  unnecessarily 
incumbered  with  any  matter  foreign  to  the  immediate  subject  of  the 
suit.    There  is  no  peculiar  equitable  ground  upon  which  Kerr's  claim 
can  be  brought  into  this  case  similar  to  that  on  which  Welch's  claim 
is  rested ;  nor  has  he  succeeded  to  an  entire  share,  as  is  admitted  to 
be  the  case  of  Nicholson.    Therefore,  on  every  ac*count  Kerr's  claim 
must  be  rejected.    There  is  another  excrescence  with  which  this  case 
has  been  incumbered  and  disfigured  that  ought  not  to  have  heen 
allowed  -,  that  is  the  injunction  bill,  {a)    All,  or  the  principal  portico 
of  the  equity  of  that  bill,  was  to  be  found  in  the  proceedings  of  this 
case ;  this  injunction,  therefore,  was  not  an  original,  but  strictly  and 
properly  a  proceeding  auxiliary  to  this  case  with  which  its  equity  is 
so  intimately  interwoven ;  and,  consequently,  should  have  been  ob- 
tained by  a  concise  petition,  and  not  by  a  distinct  original  bill. 

The  share  of  John  Ball,  the  grandson  of  the  intestate,  descended 

to  his  daughter  Elizabeth  Ann  Ball,  incumbered  with  debt  and  dowen 

therefore,  from  her  share,  the  claim  of  Welch  must  be  first  deducted, 

and  from  the  remainder  the  dower  of  ♦  Elizabeth,  now  the 

'^  •  ^   wife  of  Samuel  Jones,  must  be  next  deducted.    She  appean 

(a)  That  injunction  was  obtained  by  Nicholson,  the  purchaser  of  the  land 
from  T.  Williams,  and  one  of  the  grounds  was  a  claim  of  a  credit  to  that 
portion  of  the  money  that  T.  Williams  was  entitled  to,  (who  had  trans- 
ferred it  to  Nicholson,)  out  of  the  share  that  would  have  gone  to  Sirs. 
Leadonham,  if  alive. 
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to  have  been  only  eighteen  years  of  age  when  her  right  to  dower 
accrned ;  she  will,  therefore,  according  to  the  rule  of  the  Court,  be 
allowed  one-sixth  of  the  share  her  husband  was  entitled  to;  but  as 
she  has  been  so  tardy  and  negligent  in  making  her  claim,  she  will  be 
allowed  no  interest. 

But  as  no  final  decree  can  be  had  in  this  case,  until  the  Court  is 
furnished  with  an  account  of  the  amount  due  to  each  claimant,  esti- 
mated upon  the  principles  before  laid  down,  the  case  must  be  re- 
ferred to  the  auditor  for  that  purpose.  And  he  is  directed  to  ascer- 
tain from  the  trustee  the  whole  amount  received  by  him,  and  the 
amount  he  h<ns  heretofore  distributed ;  to  state  what  has  been  paid 
to  Mary,  or  her  husband,  before  her  death  ;  that  is,  assuming  from 
the  proofs  that  her  death  happened  before  the  Ist  of  June,  1821 ; 
and  after  deducting  that  amount,  together  with  that  which  has  l>een 
upon  similar  principles  distributed  to  the  other  heii*s,  the  residue  to 
be  divided  among  the  surviving  heirs  of  the  intestate,  upon  the 
principles  before  mentioned.  Nicholson  is  to  be  considered  as  the 
assignee  of  the  share  of  Thomas ;  and  an  account  must  be  so  stated 
as  to  show  the  real  balance,  if  an}',  due  on  the  judgment  against 
Nicholson.  And  the  injunction  heretofore  issued  on  his  behalf  shall 
be  continued  until  the  auditor  has  made  his  report,  or  further  order. 

The  auditor  made  his  report  accordingly,  and  the  Chancellor  passed 
a  final  decree  directing  how  the  balance  of  the  proceeds,  received  or 
to  be  received,  were  to  be  dii^trihuted,  &c.  excluding  the  claim  of  the 
executor  of  Leadenham  to  any  portion  of  such  balance.  From  which 
decree  the  executor  of  Leadenham  appealed  to  this  Court. 

The  cause  was  argued  at  the  last  June  Term,  before  Buchanan, 
<j.  J.,  Stephen,  Archer,  and  Dorset,  JJ. 

R.  Johnsorij  for  the  appellant,  referred  to  the  Act  of  1819,  ch.  144, 
8.  6.     The  StaiCj  use  of  Rogers  vs.  KrebSj  6  H.  %&  J,  31. 

Mitchell  and  Brewer,  Jr.  for  the  appellees,  referred  to  the  Acts  of 
1785,  ch.  72,  8.  12,  and  1708,  ch.  101,  sub-ch.  5,  s.  8.  Cooper^s  Plead. 
64  to  69;  Wright  vs.  Morley^  11  Ves.  •  13;  Stevens  vs.  Richard-  ^lyK 
«(w,  6  H.  it  J.  15(>;  Jarrett  vs.  Cooley,  lb.  258;  Wildman  vs.  '^•^  ^ 
Wildmany  9  Ves.  176;  Mitford  vs.  Mitfordj  lb.  87;  Richards  vs. 
Chambers^  10  ye«.  587;  Murray  vs.  Ld.  Elibank,  13  Ves.  5;  Duns- 
comb  vs.  Dunscombj  1  Johns.  Ch.  510;  Oenet  vs.  2'allmadge.  lb.  563; 
Heygaic  vs.  Annesley,  3  Bro.  Ch.  362,  {note  a;)  Blount  vs.  Bestland,  5 
Ves.  515,  {note  1;)  Anonymous,  3  Atk.  726,  Case  276;  Bond  vs.  Sim- 
mons^ lb.  21;  Pearson  vs.  Brereton,  lb.  72;  1  Madd.  Ch.  269,  270, 
380,  388 ;  Davidson  vs.  Clayland,  1  U.  &  J.  546. 

R.  Johnson,  in  reply,  referred  to  the  Act  of  1802,  ch.  94,  s.  6. 
Ueygate  vs.  Annesley^  3  Bro.  Ch.  Rep.  302,  {notes  /)  Murray  vs.  Ld. 
Elibanky  13  Ves.  5.  Curia  adv.  vult. 

Dorset,  J.  at  this  term  delivered  the  opinion  of  the  Court.  In 
May,  1816,  Thomas  and  Joseph  Williams,  Gassaway  Knighton,  and 
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Sarah  his  wife,  and  Edward  Leadenham,  and  Mary  his  wife,  ex- 
hibited their  bill  in  Chancery  against  Elizabeth  Ann  Ball,  setting 
forth  that  a  certain  Joseph  Williams  died  intestate  and  seized  of 
about  175  acres  of  land  in  Anne  Arundel  County,  leaving  the  said 
complainants,  Thomas,  Joseph,  Mary,  and  Sarah,  and  a  c^ertain  Ann 
Bird,  the  wile  of  John  Bird,  his  children,  and  a  grandson  named 
John  Ball,  the  son  of  a  deceased  daughter  Elizabeth,  his  heirs,  to 
whom  the  said  land  descended.    That  John  Bird  died  intestate  and 
without  issue;  and  that  John  Ball  had  also  departed  this  life,  leav- 
ing a  child  named  Elizabeth  Ann  Ball,  a  minor,  to  whom  his  inte- 
rest in  said  land  descended.    The  bill  further  stated,  that  the  land 
could  not  be  divided  beneficially  to  all  concerned,  and  prayed  for  a 
decree  for  sale  or  division.    In  August,  1816,  the  answer  of  the 
minor  was  filed,  assenting  to  a  sale  of  the  land,  and  on  the  31st  of 
the  same  month,  a  decree  for  the  sale  passed,  in  the  usual  form,  on 
a  credit  of  twelve  mouths,  the  purchaser  to  give  bond  with  security, 
bearing  interest.    In  January,  181 7,  the  trustee  reported  the  sale  of 
the  land  in  the  preceding  November  for  $7,350,  to  Thomas  Williams, 
who  had  given  bond  for  the  purchase  money  agreeably  to  the  decree. 
Which  report  was  finally  ratified  by  the  Chancellor  in  •  March, 
'^  •  "    1817.    In  September,  1818,  the  auditor  stated  the  account 
&c.  and  distributed  the  proceeds  of  sale,  after  deducting  the  ex- 
penses,  into  five  shares  of  $1,440.91  each,  to  Thomas  Williams, 
Joseph  Williams,  Knighton  and  wife,  Leadenham  and  wife,  and 
Elizabeth  Anne  Ball;  on  which  account  no  order  appears  to  have 
been   taken   by  the  Chancellor.    In  November,  1820,  the  auditor 
stated  a  second  account,  distributing  $3,000  received  of  the  proceeds 
of  sale,  among  the  same  distributees  named  in  his  first  account, 
which  was  paid  to  them  accordingly.    On  the  first  of  June,  1824, 
the  auditor  stated  a  third  account,  distributing  in  like  manner 
$5,185.78,  except  that  of  Leadenham  and   wife^s  proiK)rtion  $120 
was  allowed  to  John  Leeds  Kerr,  on  an  order  drawn  by  Edward 
Leadenham  on  the  27th  of  January,  1820.    Which  third  accoant 
was,  in  common  form  ratified  by  the  Chancellor  on  the  7th  of  June, 
1824,  and  on  the  same  day  he  rescinded  the  order  of  ratification  as 
far  as  respects  the  distributive  share  of  Leadenham  and  wife.    On 
the  16th  of  the  ensuing  July,  Noah  Leadenham  filed  his  petition  in 
the  Court  of  Chancery,  setting  forth  all  the  proceedings  in  that 
Court  under  the  bill  filed  as  aforementioned,  and  that  judgments 
were  recovered  by  the  trustee  against  the  principal  and  his  securi- 
ties, on  the  bond  given  for  the  purchase  money  of  the  land  in  1819, 
and  that  previously  thereto  Thomas  Williams,  the  purchaser,  trans- 
ferred to  Joseph  and  James  Nicholson,  his  securities,  all  his  right  of 
purchase  in  said  land,  and  released  to  them  his  right  to  one-fifth 
part  of  the  said  purchase  money.    That  Joseph  and  James  Nichol- 
son, to  secure  the  payment  of  said  purchase  money  to  the  tnistee, 
assigned  to  him  the  single  bill  of  a  certain  Walter  Claggett,  for 
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^,453,  on  which  the  trustee  recovered  judgment  in  1822,  and  upon 
a  fieri  facias  issued  thereon,  received  $5,185.78,  the  sum  of  money 
on  the  distribution  of  which  the  present  controversy  arises.  The 
petition  also  stating  and  establishing  by  aircompanying  depositions 
that  Mary  Leadenham  died  in  February,  1821,  and  Edwanl  Leaden- 
ham,  her  husband,  in  August  following;  the  prayer  of  the  petition 
was  that  the  Chancellor  would  pass  an  order  directing  the  tnisteo 
to  pay  to  the  petitioner,  as  executor  of  Edward  Leadenham,  the 
amount  to  which  Edward  Leadenham  was  entitled;  and  for  general 
relief. 

•  The  principal  question  in  this  cause,  and  that  from  the  ^lyiy 
Chancellor's  decision  of  which  the  present  appeal  hath  origi-  '*•  • 
nated,  is  simply  this — Does  Mary  Leadenham's  share  of  the  afore- 
said f5,185«78  vest  in  the  executor  of  her  husband,  or  survive  to  her 
representatives?  In  the  solution  of  this  question,  the  fli'st  point  to 
be  examined  is,  what  was  the  nature  of  Mary  Leadenham's  interest 
in  the  fund  in  controversy,  at  the  time  of  her  death  ?  Was  it  realty 
or  was  it  personalty?  If  the  former,  then  Edward  Leadenham, 
never  having  had  issue  by  his  wife,  had  not  even  the  shadow  of  a 
claim,  and  the  fund  descended  to  the  heirs-at-law  of  the  wife.  This 
was  the  opinion  of  the  (Chancellor.  In  support  of  which  the  counsel 
for  the  appellees  have  referred  to  many  cases,  arising  under  a  well 
estiiblished  rule  in  equity,  that  money  directed  to  be  laid  out  in  land 
will,  before  investment,  he  considered  as  land;  and  land,  directed  to 
be  sold  and  converted  into  money,  will  before  a  sale,  be  considered 
as  money,  and  pass  as  such. 

The  applicability  of  the  authorities  cited  has  not  been  discovered ; 
this  ca«e  not  being  embraced  by  either  branch  of  the  rule.  It  is 
not  money,  ordered  to  be  invested  iu  land,  but  money  arising  from 
land  sold ;  and  is,  therefore,  free  from  the  operation  of  the  first  part 
of  the  rule.  And  if,  contrary  to  the  fact,  it  be  conceded  to  be  land 
to  be  converted  into  mone^',  the  latter  part  of  the  rule  repudiates 
the  idea  of  its  being  viewed  as  land,  and  stam[)S  upon  it  a  personal 
character.  The  case  of  Yoke  vs.  BarneVs  Adin^r^  1  Binneyj  358, 
referred  to  in  the  Chan(5eIlor's  decretal  order,  is  a  very  strong  adjudi- 
cation to  prove  that  Mary  Leadenham's  interest  was  merely  personal. 
But  this  principle  has  been  settled  by  this  Court  in  the  case  of  The 
SUitCj  use  of  Rogers  vs.  Krebs  et  aL  Garnishees  of  Horne^  5  H.  d;  J. 
31,  in  which  it  became  necessary  to  decide  at  what  time  a  change 
took  place  in  the  nature  of  the  real  estate  of  a  feme  covert  sold  by 
commissioners  appointed  under  the  Act  to  Direct  Descents.  And 
after  great  deliberation  it  was  adjudged,  "that  the  mutation  of  her 
estate  from  real  to  personal  may  be  determined  to  be  complete, 
when  the  commissioners'  sale  is  ratified  by  the  Court,  and  the  pur- 
-chaser  has  complied  with  the  terms  of  it,  by  paying  the  money,  if 
the  sale  is  for  cash,  or  by  giving  bonds  to  the  representatives,  if  the 
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o»yft  ®^'®  *  is  OD  a  credit."  It  is  true  this  was  a  decision  at  law^ 
**•  ®  but  it  violates  no  rule  or  principle  of  equity;  nor  does  any 
sound  reason  appear  why,  in  cases  like  the  present,  the  same  rule 
should  not  prevail  in  equity,  which  exists  at  law.  We  therefore 
disap:ree  with  the  Chancellor  in  considering  Mary  Leadenham's 
share  "as  her  land,'^  descending  *' to  her  heirs."  Nor  can  we  admit 
that  the  determination  of  this  cause  must  depend  upon  the  effect 
which  the  proceedings  of  the  Court  of  Chancery  may  have  had  in 
changing  the  nature  of  the  estate  of  Mary.  The  appellant  ha8  no 
claim  to  it,  whether  it  be  considered  as  real  or  as  personal  property. 

The  interest  of  Mary,  at  the  time  of  her  death,  is  viewed  by  this 
Court  in  the  nature  of  an  equitable  chose  in  action,  for  the  payment 
of  which  to  husband  and  wife,  or  either  of  them,  no  order  was 
passed  by  the  Chancellor;  for  the  recovery  of  which  nothing  has 
been  done  to  entitle  the  representatives  of  the  husband  to  claim 
under  the  Act  of  Assembly,  or  otherwise;  it  therefore  survives  to 
the  personal  representatives  of  Mary  Leadenham,  and  not  to  her 
heirs-at'law,  as  decreed  by  the  Chancellor. 

To  show  the  extent  to  which  the  rights  of  the  husband  are  car- 
ried in  a  Court  of  equity,  the  note  to  the  case  of  Heygate  vs.  Ann^ltif^ 
3  Bro.  Ch.  Eep.  362,  hii^  been  rel'erred  to,  which  note<  professing  to 
give  the  decision  in  Forbes  vs.  Phipps,  1  Eden,  502,  states  it  to  have 
been  there  decided,  that  "  where  a  fejne  covert^  being  entitled  to  a 
share  of  the  residue  of  a  testator's  estate,  upon  a  bill  filed  by 
another  residuary  legatee,  to  which  she  and  her  husband  were 
defendants,  a  decree  had  been  made  for  a  sale  of  the  estate  and 
payment,  Lord  Northington  held,  that  the  share  vested  absolutely 
in  the  husband  by  the  decree,  and  that  the  wife  surviving  was  not 
entitled.''  How  the  learned  annotator,  in  extracting  the  principle 
of  a  decision  reported  by  himself,  could  have  so  egregiously  erred  in 
his  statement  both  of  law  and  fact,  it  is  ditficult  to  conceive.  The 
case  of  Forbes  vs.  Phipps  was  not,  (as  it  would  appear  to  be  by  the 
above  mentioned  note,)  a  contest  between  the  surviving  wife  and 
the  representatives  of  the  husband,  but  between  the  survi\ing  hus- 
band and  the  representatives  of  the  wife;  and  the  decree  was, 
according  to  all  the  authorities  both  *  at  law  and  in  equity, 
that  the  surviving  husband  was  absolutely  entitled. 

The  provisions  of  the  Act  of  Assembly,  1798,  ch.  101,  sub-ch.  5, 8. 
8,  although  introduced  into  the  argument,  can  be  of  no  avail  to  the 
appellant,  as  Edward  Leadenham,  after  his  wife's  death,  neither  re- 
duced her  chose  in  action  into  possession,  nor  obtained  judgment 
thereon.  Independently  of  this  Act  of  Assembly  the  executor  of 
the  surviving  husband  has  not  a  shadow  of  claim.  'Tis  true  a  decree 
has  passed,  in  the  life-time  of  the  wife,  for  the  sale  of  her  laud,  in  & 
cause  to  wliich  she  and  her  husband  were  parties.  But  that  pro- 
ceeding directs  a  sale  of  the  property,  and  the  proceeds  to  be  brought 
into  Court.    It  professes  not  to  ascertain  the  rights  of  the  respective 
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daimants;  it  makes  no  distribution;  it  awards  no  payment,  either 
immediately  or  contingently,  to  husband  and  wife, or  either  ot*  them; 
no  such  decree  has  passed  as  is  equivalent  to  a  judgment  at  law, 
which  would  vest  the  chose  of  the  wife  absolutely  in  the  surviving 
husband.  If  the  decree  had  directed  the  proceeds  of  sale  to  be  paid 
to  the  husband  and  wife,  or  the  husband  alone;  or  if  the  Chancellor 
had  made  the  usual  order  of  ratification  of  the  auditor's  statement, 
directing  the  trustee  to  pay  over  accordingly,  then  would  the  repre- 
sentatives of  the  husband  have  been  clearly  entitled.  But  this  has 
not  been  done. 

Several  questions  of  law,  as  to  the  form  of  proceeding,  the  regu- 
larity of  the  api)eal,  and  the  admissibility  of  testimony,  were  raised 
by  the  api^ellees,  which  our  opinion  on  the  main  question  renders  it 
unnecessary  to  decide. 

As  to  that  part  of  the  litigated  fund  which  was  assigned  to  John 
Leeds  Kerr,  the  allowance  of  which  by  the  auditor  was  rejected  by 
the  Chancellor,  this  Court  can  make  no  decree,  Kerr  being  no  party 
before  us.  Nor  are  we  authorized  to  reverse  the  Chancellor's  decree 
as  to  the  residue  of  that  lund,  the  peraonal  representatives  of  Mary 
Leadenham  not  appearing  as  appellants,  and  the  executor  of  Edward 
Leadenham  having  no  interest  in  the  subject-matter.  We  can  there- 
fore only  do  what  the  Chancellor,  according  to  our  view  of  the  case, 
ought  to  have  done,  with  respect  to  the  appellant's  ,  petition — decree 
its  dismissal,  with  costs.  Decreed,  that  the  appeal  be  dismissed, 
•  and  that  the  petition  of  the  appellant  in  the  Court  of  Chan-  ^4^g\ 
eery  be  also  dismissed,  with  costs,  &c.  ^ciU 

Appeal  dismissed^  i&c. 


Buchanan  r«.  Deshon  et  al — June,  1827. 

An  agreement  between  a  man  and  his  intended  wife,  iu  consideration  of 
marriage,  (which  bad  none  of  the  legal  attributes  of  a  marriage  settle- 
ment, so  as  to  overreach  the  claims  of  creditors,)  to  secure  to  her,  for 
her  own  use,  an  annuity  for  life,  may,  after  the  marriage  and  the  hus- 
band ^s  death,  be  enforced  by  the  wife  against  his  representatives:  and 
his  estate,  being  insufficient  to  pay  his  debts,  she  will  be  treated  as  a 
general  creditor  to  the  extent  of  her  claims  under  the  agreement,  and 
her  dividend  so  invested,  as  to  produce  as  much  of  the  annuity  as  prac- 
ticable, (a) 

But  in  this  case,  the  widow  having  only  claimed  payment  of  her  annuity 
from  the  time  of  the  death  of  her  husband,  her  dividend  was  estimated 
upon  its  arrearages,  from  that  time  to  the  sale  of  his  estate,  and  the 
interest  which  had  accrued  thereon. 


(a)  Cited  in  State  vs.  Reigart,  1  Gill,  2S;  Dugan  vs.  Oittings,  8  Gill,  157; 
Pej^ton  vs.  Ayres^  2  Md.  Oh.  71;  Oswald  vs.  Hoover,  43  Md.  369;  Perkins  vs. 
Emory,  55  Md.  88;  Reiff  vs.  Horst,  Ibid,  47. 
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By  the  same  agreement,  the  children  of  the  marriage,  eucceeding  to  the 
rights  of  the  wife,  the  dividend  of  the  husband 's  estate,  invested  for  the 
benefit  of  the  mother,  will  after  her  death,  be  divided  equally  among 
the  children  and  their  proper  representatives. 

An  alien  may  purchase  lands  and  hold  them  against  every  one,  except  the 
State,  until  office  found,  or  until  the  government  shall  exercise  its 
authority  over  them ;  but  by  the  common  law  a  feme  cot^ert^  being  an 
alien,  is  not  entitled  to  be  endowed,  nor  to  inherit,  (a) 

The  Act  of  1813,  ch.  100,  does  not  authorize  the  endowment  of  a  female 
alien,  who  during  her  coverture,  never  resided  in  the  United  States. 

Appeal  from  the  Court  of  Chancery.  The  bill  in  this  case  was 
filed  on  the  1st  of  July,  1818,  by  the  appellees  against  Esther  Buch- 
anan, and  others,  as  heirs-at-law  of  William  Buchanan,  deceased,  for 
a  sale  of  his  real  estate  for  the  payment  of  debts  due  by  him  to  the 
appellees.  The  answers  admit  the  deficiency  of  personal  assets,  and 
the  defendants  assent  to  the  sale  of  the  real  estate.  They  also  state 
that  they  understand  their  mother,  (who  is  the  present  appellant,) 
was  a  creditor  also  of  the  deceased  under  a  marriage  contract  between 
her  and  the  deceased,  and  refer  to  the  same  as  it  should  be  exhibited 
by  their  said  mother.  A  decree  passed  as  prayed  for,  and  the  appel- 
lant, under  the  usual  order  in  such  cases  for  creditors  to  exhibit  their 
claims,  filed  two  petitions  on  the  9th  of  May,  1820.  The  first  pray- 
ing to  be  allowed  a  dower  interest  in  the  proceeds  of  the  property  to 
ofii  ^®*^<^^^^5  ^ttd  the  second  exhibiting  the  marriage  •  contract 
'^®*  between  herself  and  the  deceased,  which  is  referred  to  by  the 
answers,  and  praying  to  be  allowed  out  of  the  said  proceeds  the 
amount  due  to  her  by  the  terms  of  the  said  contract,  from  the  death 
of  her  husband. 

The  marriage  contract  here  referred  to,  bears  date  on  the  7th 
Prairial  of  the  12th  year  of  the  French  Republic,  (27th  of  May,  1803,) 
and  is  stated  to  have  been  entered  into  "before  certain  Notaries 
Public  of  the  Isle  of  France,  between  William  Buchanan,  consul  of 
the  United  States  of  America,  for  the  Islands  of  France  and  Bour- 
bon, residing  in  the  N.  W.  port  of  the  Island  of  France,  being  of 
age,  a  native  of  Baltimore,  State  of  Maryland,  United  States  of 
America,  stipulating  for  himself,  and  in  his  own  name,  of  the  one 
part,  and  Joseph  Merven,  residing  in  this  place,"  &c.  "  stipulating 
for  Miss  Maria  Einelia  Louisa  Merven,  a  native  of  this  colony,  now 
under  age,  his  daughter ;  and  Miss  Merven,  residing  with  her  father, 
stipulating  likewise  for  herself  and  in  her  own  name,  of  the  other 
part.  W^ho  in  presence  of  their  relations  and  friends  hereafter 
named,  to  wit,"  &c.  "  have  agreed  as  follows  upon  the  civil  conditions 
of  the  marriage  which  will  immediately^  take  place  between  Mr. 
Buchanan  and  Miss  Merven."  The  only  articles  in  the  contract 
which   seenr  to   be  necessary  to  be   inserted  are — "Article  8.    The 

(a)  See  Rev.  Code,  Art.  45,  sec.  8;  McCreery  ts.  Allender,  4  H.  &  McH.  3^* 
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fnture  hasband  has  endowed,  and  endows  his  intended  wile  with  an 
annuity  of  two  thousand  effective  hard  Spanish  piasters,  by  the 
name  of  a  settlement,  (dotmire  prejixj  or  prefixed  dower,)  and  exempt 
from  all  deduction,  which  she  shall  enjoy  immediately  upon  the  open- 
ing of  said  dower;  the  principal  (fonds,  or  funds,)  of  which  dower, 
at  the  rate  of  five  per  cent,  shall  go  to  the  children  which  shall  spring 
from  the  marriage  of  the  future  husband."  '^Article  9.  The  future 
husband  makes  by  these  presents  a  donation,  in  the  best  form  that 
a  donation  can  be  rendered  valid  or  take  place,  to  his  intended  wife, 
who  assents  thereto  under  the  authorization  of  Mr.  Merven,  her 
father,  of  all  which  the  French  or  foreign  laws  permit  him  to  dispose 
of,  in  any  property  which  the  said  future  husband  may  possess  at 
the  day  of  his  death,  in  France  and  in  foreign  countries,  whether 
there  be  then  children  in  existence  or  to  be  born  of  the  intended 
marriage  or  not.  Should  any  children,  living  at  the  death  of  the 
•  future  husband,  afterwards  die  before  or  after  coming  of  ^^^ 
age,  and  before  the  intended  wife,  without  having  disposed  of  -^^-^ 
their  property,  and  without  legitimate  issue,  in  that  case  the  in- 
tended wile  shall  take  the  amount  of  the  donation  as  if  there  had 
been  no  children."  '* Article  10.  The  future  husband  reserves  to  him- 
self the  i>ower  of  disposing  of  one-fourth  of  his  property."  [Tliis  trans- 
lation of  the  marriage  contract  was  made  and  agreed  to  at  the  argu- 
ment in  this  Court,  on  the  appeal.]  The  property  was  (afterwards) 
sold  by  the  trustee  appointed  by  the  Chancellor  to  make  sale  thereof, 
for  914,230,  and  the  proceeds  brought  into  the  Court  of  Chancery  for 
distribution.  The  auditor,  under  the  orders  of  the  Chancellor,  stated 
several  accounts,  which  were  submitted,  &c.  Other  facts  established 
in  the  cause,  will  appear  in  the  opinion  delivered  by 

Bland,  C.  (May  4th,  1825.)  The  claim  of  Marie  E.  L.  Buchanan, 
designated  in  the  auditor's  report  of  the  30th  of  November,  1820,  as 
claim  No.  6,  has  been  presented  in  various  points  of  view,  and  in 
every  sha|)e  is  met  by  strong  objections.  She  is  an  alien,  who  never 
was  in  this  country  until  after  the  death  of  her  husband ;  and  there- 
fore, can  take  no  benefit  under  the  Act  of  1813,  ch.  100.  Conse- 
quently, she  is  not  dowable,  according  to  our  law,  of  any  real  estate 
lying  in  this  State,  of  which  her  husband  was  seized  at  any  time 
during  the  coverture.  As  an  alien,  she  might  take  and  hold  real 
estate  lying  in  this  State,  against  all  but  the  State,  under  the  mar- 
riage contract.  But  that  contract  was,  in  no  res|>ect,  made  and  exe- 
cuted in  such  manner  and  form  as  the  laws  of  this  State  require  con- 
veyances of  real  estate  in  Maryland  to  be  made  and  executed;  and, 
besides,  it  has  no  reference  whatever  to  the  lands  mentioned  in  this 
case,  or  indeed  to  any  real  property  in  this  State. 

A  Court  of  equity  will  decree  the  execution  of  a  marriage  con- 
tract, by  which  the  liusband  binds  himself  to  settle  upon  his  intended 
wife  all  the  personal  property  which  he  should  at  any  time  during 
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covertnre  be  possessed  of.  Thus  making  the  covenant  attach  open 
each  article,  that  should,  from  time  to  time,  come  into  the  possession 
of  the  husband.  But  in  the  eighth  article  of  the  contract,  now  under 
9fiQ  consideration,  by  which  *  alone,  if  at  all,  this  claim  can  be 
"^^^  sustained,  there  is  no  general  or  specific  designation  of  any 
property  whatever,  either  real  or  personal. 

The  translation  of  the  marriage  contract  is,  in  many  respects,  very 
defective.  It  appears,  however,  to  have  been  made  according  to  the 
legal  forms  usual  in  those  countries  governed  chiefly  by  the  civil 
law;  and  in  reference  to  that  code,  as  modified  by  the  customs  of 
Paris,  by  which,  it  is  believed,  the  Isle  of  France,  where  the  parties 
then  lived,  as  well  as  all  the  other  French  colonies,  were  governed. 
The  first  part  of  the  eighth  article  of  this  contract,  on  which  tbis 
claim  is  said  to  be  founded,  speaks  of  a  settlement  to  be  made  on  the 
intended  wife,  to  take  effect  on  the  marriage,  of  an  income  or  join- 
ture, (for  dower,  in  the  sense  of  our  law  it  cannot  be,)  to  be  secured 
to  her  separate  use,  independently  of  her  husband ;  in  such  manner, 
as  was,  no  doubt,  well  known  to  the  law,  of  the  place  where  the  con- 
tract was  made.  And,  it  then  closes  with  declaring,  that  the  capi- 
tal of  that  income  estimated  at  five  per  cent,  should  descend  and 
pass  to  the  issue  of  that  wife  by  that  marriage.  It  is  a  covenant, 
on  the  part  of  the  husband,  to  settle  upon  his  intended  wife  a  join- 
ture of  a  specified  value,  and  of  a  particular  character  known  to  the 
laws  of  the  Isle  of  France;  ^^  douaire  prefiXj^^  an  endowment  in  frank 
bank,  or  a  |)eculiar  species  of  marriage  settlement,  by  which  no  par- 
ticular kind  or  parcel  of  property  whatever  was  specially  designated 
and  dcvscribed;  and,  therefore,  it  never  could  have  been  considered, 
according  to  our  law,  as  giving  to  the  wife  or  children  a  lien  or  claim 
of  any  kind  upon  any  property  of  which  the  husband  ever  was,  at  any 
time,  seized,  or  possessed. 

But  marriage,  even  at  law,  will  not  extinguish  any  prior  contract 
between  the  parties  upon  which  a  right  of  action  cannot  accrue  <lar* 
ing  the  coverture.  As,  where  the  intended  husband  covenanted  to 
pay  a  certain  sum  of  money  to  the  intended  wife,  if  she  should  sur- 
vive him,  or  within  a  given  time  after  his  death:  it  was  held,  that 
the  covenant  was  valid,  and  that  the  widow  might  recover  the  sum 
stipulated  to  be  paid,  from  the  executor  of  her  deceased  husband. 

But  the  contract,  in  this  case,  does  not  meraly  stipulate  for  the  pay- 
ment  of  money  upon  the  hap|)eningof  a  certain  *  contingency, 
'^^^  and  nothing  more.  It  is  not  a  mere  obligation  for  the  payment 
of  money  by  the  husband  to  the  wife  in  the  event  of  her  surviving 
him;  but  it  is  a  marriage  settlement,  in  which  an  income  or  jointure 
of  a  certain  value  is  to  be  secured  to  the  wife  during  her  life,  and 
after  her  death  the  capital  of  that  income,  at  five  per  cent,  is  to  go 
to  her  children  by  that  marriage.  The  eighth  article  contemplates, 
as  a  part  of  the  general  settlement,  the  creation  of  one  entire  estate, 
out  of  funds,  real  or  personal,  to  l>e  provided  by  the  husband,  the 
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income,  or  present  beneficial  intei-est  in  wbich,  was  to  be  vested  in 
the  wife  for  life,  with  remainder  over  to  her  chihlren.  There  is 
nothing  in  the  general  sense,  object,  and  scope  of  the  article,  which 
can  warrant  a  Coart  of  justice  in  treating  it  as  a  mere  obligation  to 
pay  a  debt,  or  sam  of  money  in  gross,  or  in  considering  the  widow^ 
under  it,  as  a  mere  creditor  of  her  late  husband.  In  short,  a  cove- 
naot,  in  contemplntion  of  marriage,  to  create  an  estate  for  the  benefit 
of  a  wife  and  children,  cannot,  by  an  undue  degree  of  liberality,  be 
made  to  mean  an  obligation  to  pay  a  debt,  or  sum  of  money  to  the 
wife,  to  the  prejudice  of  real  bona  fide  creditors.  Tliis  claim  of 
Maria  E.  L.  Buchanan  must,  therefore,  be  rejected. 

These  principles  being  thus  settled  and  determined,  the  case  is 
hereby  again  referred  to  the  auditor,  with  directions  to  state  an 
account  accordingly,  and  to  report  the  same  to  the  Chancellor  pre- 
paratory to  a  final  order  for  a  distribution  of  the  funds  in  the  hands 
of  the  trustee.  From  this  decretal  order  Mrs.  Buchanan  appealed  to 
this  Court. 

The  case  was  argued  at  the  last  June  Term  before  Buchanan^ 
G.  J.,  Stephen,  Abgheb,  and  Dobsey,  JJ. 

It,  Johnson,  for  the  appellant,  contended,  1.  That  the  appellant 
was  entitled  to  dower  at  common  law,  independently  of  the  Act  of 
1813,  ch.  100.  2.  If  she  was  not  so  entitled,  she  is  entitled  to  dower 
under  the  Act  of  181«3,  ch.  100.  3.  If  she  is  not  entitled  under  that 
Act,  then  she  is  entitled  under  the  marriage  contract.  4.  She  is 
entitled  to  come  in  as  a  preferred  creditor  under  that  contract. 

•She  is  entitled  to  claim  her  dower,  and  also  a  right  to  ^qc 
claim  as  creditor.  ^So 

1.  Is  she  entitled  at  common  law  ?  This  is  not  a  question  between 
the  State  and  Mrs.  Buchanan,  she  being  an  alien.  .  The  land  has 
been  sold,  and  the  question  is  between  her  and  the  creditors.  It  is 
laid  down  as  a  general  rule,  that  an  alien  wife  cannot  be  endowed. 
That  is,  she  cannot  claim  against  the  State;  not  that  she  cannot 
claim  against  an  individual.  Her  claim  is  good  against  all  but  the 
State.  There  had  been  no  decision  that  an  alien  feme  covert  was 
not  entitled  to  dower,  and  the  object  of  the  Act  of  1813,  ch.  100,  was 
to  give  to  her  the  State's  interest.  An  alien  may  acquire  property 
by  purchase  for  his  own  benefit;  and  no  person  can  contest  his 
right,  but  the  State  may.  1  Bac.  Ah.  tit  Alien,  8;  M^Creery^s 
Lessee  vs.  Allender,  4  H.  cfe  McH.  409;  APCreery^s  Lessee  vs.  Wiisony 
lb,  412;  Co.  Litt  2  &,  {note  3;)  Fogeys  Ca^e,  5  Coke,  52  h;  Mooers 
vs.  White,  6  Johns.  Ch.  Rep.  360;  Otr  vs.  Hodgson,  4  Wheaton,  453; 
2BlJc.  Com.  132,  241. 

2.  If  she  is  not  entitled  at  common  law,  she  is  entitled  under  the 
Act  of  1813.  ch.  100.  An  enlarged  construction  should  be  given  to 
the  Act  in  favor  of  the  widow.  She  has  resided  here  since  her  mar- 
riage, although  not  during  her  marriage.    The  right  of  the  widow 
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is  also  secured  to  her  by  the  Act  of  March,  1780,  oh.  8,  r.  2,  and  the 
seventh  article  of  the  conveution  betweeu  the  TTiiited  States  and 
France  of  the  30th  September,  1800. 

3.  She  is  entitled  to  dower  under  the  marringe  contract.  For  this 
purpose  the  8th  and  9th  articles  only  of  that  contract  are  im])ort<ant. 
A  marriage  settlement  is  to  be  construed  liberally.  If  in  a  devise  it 
would  apply  to  real  as  well  as  to  personal  estate,  then  under  the 
ninth  article  it  vested,  one-third  in  her  of  his  real  estate.  She  is  to 
be  considered  as  a  purchaser.  2  Blk.  Com.  292,  293 ;  Higgenson  vs. 
Kelly,  1  Ball  cfc  Beatty,  252;  Farkes  vs.  White,  11  Ves.  235. 

^^  •  4.  She  is  entitled  to  come  in  as  a  preferred  creditor  under 
4oo  ^jjg  marriage  contract.  It  was  not  void  as  to  creditors;  be- 
cause there  were  no  creditors  at  the  date  of  the  contract.  But 
whether  there  was  or  whs  not  a  creditor  at  that  time  or  since,  a 
marriage  contract  is  valid  against  prior  as  well  as  subsequent  credi- 
tor. Nairn  vs.  Proicse,  6  Ves.  759;  Bea^de  vs.  Livingston,  3  Johns,  Ch, 
Rep,  494;  5  Bac.  Ab,  tit  Obligations,  155. 

5.  The  allowance  of  the  annuity  is  not  stated  to  be  in  lieu  of  her 
dower;  and  the  9th  article  shows  that  it  was  not  so  intended.  Bir- 
mingham vs.  Kirwin,  2  Sch.  &  Lef.  451 ;  Foster  vs.  Cook,  3  Bro.  Ch. 
347. 

Marriott,  for  the  appellees.  1.  It  is  well  settled  that  an  alien  is  not 
entitled  to  dower  at  common  law,  Co.  Litt  31,  (note  9;)  1  Bac  Ab, 
tit.  Alien,  (C)  136;  Kelly  vs.  Harrison^  2  Johns.  Cos.  29.  TliG  ap|iel- 
lant  never  had  a  capacity  to  take.  She  never  had  any  vesteil  right. 
Vat.  L.  N.  102.  The  Act  of  1813,  ch.  100,  shows  that  there  could  be 
no  claim  to  dower  at  common  law,  or  that  Act  would  not  have 
passed. 

^^^  •  2.  The  contract  relied  on  as  a  marriage  settlement  is  not 
'^^  •  regularly  that  which  it  is  stated  to  be.  It  is  a  mere  contract 
Bundle  vs.  Murgatroyd,  4  Ball.  Rep.  305.  If  it  is  a  marriage  settle- 
ment it  has  not  been  legally  executed  agreeably  to  our  laws,  so  as 
to  operate  upon  the  husband's  real  estate  here.  The  widow,  there- 
fore, under  that  contract,  is  not  entitled  as  a  common  creditor;  but 
if  she  is  to  be  considered  as  a  creditor  at  all,  she  cannot  be  a  pre- 
ferred creditor;  she  may  come  in  after  all  the  debts  are  paid.  Free, 
in  Chan.  539;  Underwood  vs.  Hithcock,  1  Ves.  279;  Anonymotis,  2 
Chan.  Cas.  17;  Emery  vs.  Wase,  5  Ves.  846.  The  contract  is  un- 
reasonable, and  ought  not  to  be  enforced.    2  Fow.  on  Cont  221,  222. 

Mayer,  on  the  same  side.  This  is  an  unreasonable  settlenient, 
and  should  not  be  enforced  against  creditors.  It  is  a  vague  instra- 
ment,  dealing  in  generals,  and  is  not  formally  executed  agreeably  to 
our  recording  laws,  so  as  to  affect  real  estate.  It  is  not  tantamount 
to  a  grant  of  an  interest.  The  8th  Article  of  the  marriage  contract 
gives  a  bounty  to  the  wife  out  of  the  husband's  general  estate,  in 
preference  to  his  disposing  power.  She  does  not  take  as  a  purchaser, 
but  she  takes  it  as  a  gift.     Qarthshore  vs.  Chalie,  10  Ves.  1,  20.    To 
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entitle  the  appellant  to  recover  she  must  show  she  had  a  g^s.ut  of 
the  specific  property  which  has  been  sold  under  the  decree  in  this 
case.  There  can  be  no  such  thing  between  husband  and  wife  a« 
debtor  and  creditor.  The  wife,  to  claim,  must  do  so  as  purchaser. 
Bundle  vs.  Murgatrayd^  4  DalL  Rep,  304.  Where  the  husband  re- 
ceives the  wife^s  funds,  she  cannot  come  upon  his  estate  as  a  credi- 
tor. Powell  vs.  Hankey,  2  P.  Wms.  82;  1  Bac.  Ah.  479.  The  con- 
tract is  not  to  be  regarded  as  an  ante-nuptial  settlement.  It  has  none 
of  the  attributes  of  such  a  settlement;  and  not  being  so,  the  widow 
caDDot  be  considered  a«  a  preferred  creditor.  It  is  a  prodigal  allow- 
ance which  a  Court  of  equity  will  not  sanction — there  was  not  a 
sufficient  pecuniary  consideration  upon  which  to  found  it.  Detcey 
YB.  Bayntunij  G  Hast,  257.  Dower  is  not  claimed  upon  independent 
grounds  in  opposition  *  to  the  husband.  It  is  a  peculiar  ^fia 
estate;  and  the  wife  is  in  as  of  the  estate  of  her  husband.  '•^^ 
Co.  Liu.  241  a.  The  widow  is  not  to  be  assimilated  to  a  plaintiff  in 
ejectment,  where  an  alien  may  recover  against  an  individual. 

R.  JohnsoHj  in  reply,  referred  to  Chirac  vs.  Chiracj  2  Wheat  269 ; 
Kelly  vs.  Harrison^  2  Johns.  Cos.  29;  1  Bctc.  Ab.  484. 

Curia  adv.  vult. 

Abcher,  J.  at  this  term,  delivered  the  opinion  of  the  Court. 
The  creditors  of  William  Buchanan  applied  to  the  Court  of  Chan- 
eery  for  the  sale  of  his  real  estate  to  pay  his  debts,  his  ])ersonal 
estate  being  insufiQcient  for  that  puriK>se.  A  decree  passed  for  its 
sale,  and  the  proceeds  were  brought  into  the  Court  of  Chancery  for 
distribution.  Mrs.  Buchanan,  his  widow,  to  whom  he  was  married 
in  the  Lsle  of  France  in  the  year  1803,  applied  by  petition  to  the 
Court  of  Chancery  to  receive  a  dividend  as  a  creditor,  in  virtue  of 
certain  marriage  articles  entered  into  between  herself  and  her  hus- 
band before  their  intermarriage  in  the  Isle  of  France;  and  also 
claimed  that  a  certain  i^ortion  of  the  proceeds  of  sale  should  be 
allotted  to  her  in  lieu  of  her  dower  in  the  lands.  Mrs.  Buchanan 
was  an  alien,  never  naturalized,  and  continued  to  reside  in  a  foreign 
country  until  the  death  of  her  husband.  Both  these  pretensions 
have  been  rejected  by  the  Chancellor,  and  she  seeks  redress  from  his 
judgment  by  an  appeal  to  this  Court. 

Mrs.  Buchanan,  being  an  alien,  is  by  the  common  law  not  entitled 
to  dower  in  the  lauds  whereof  her  husband  died  seized.  An  alien 
may  purchase  lands,  and  hold  them  against  every  one,  (except  the 
State,)  until  oflQce  found,  or  until  the  Government  shall  exercise  its 
authority  over  them.  But  an  alien  cannot  inherit  lands — the  law, 
which  never  does  anything  in  vain,  will  not  cast  the  inheritance 
upon  one  whom  its  policy  forbids  should  hold  it. 

The  widow  cannot  l>e  considered  as  a  purchaser,  and,  therefore, 
entitled  to  hold  her  dower  until  office  found,  but  comes  to  her  estate 
hy  operation  of  law,  as  does  an  heir  by  descent;  and,  therefore, 
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cannot  take  it,  and  ia  in  the  same  predicament  as  an  *  alien 
^illl  olaiining  to  inlierit.  Either  could  take  by  act  of  the  parties, 
as  by  purchase,  but  neither  by  operation  of  law. 

Tiie  Act  of  Assembly  of  1813,  ch.  100,  which  authorizes  the  en- 
dowments of  aliens  residing  after  their  intermarriage  in  the  United 
States,  does  not,  it  is  believed,  reach  a  claim  situated  as  this  is. 
Mi's.  Buchanan  never  resided,  as  it  is  admitted,  at  any  time  during 
the  coverture,  in  the  United  States,  and  without  such  residence  she 
was  upt  entitled  to  any  benefit  of  the  provisions  of  that  law.  The 
Legislature  contemplated  a  capacity  to  take  dower  at  the  instant  of 
the  husband's  death,  and  did  not  mean  that  the  estate,  w^ich  should 
descend  to  the  heirsatlaw,  should  be  liable  even  for  a  season,  at 
any  distant  period  to  be  divested  by  the  contingent  removal  and 
residence  of  the  widow  within  the  limits  of  the  State. 

It  is  not  perceived   what   operation    the  treaties  between  the 
United  States  and  the  French  Government  of  1778  and  1801,  or  the 
Act  of  Assembly  of  1780,  ch.  8,  can  have  in  giving  effect  to  the 
claim  of  the  appellant  to  dower.    The  seventh  section  of  the  last 
convention  gave  to  French  subjects  power  to  dispose  by  donation, 
testament,  or  otherwise,  of  goods,  movable  or  immovable,  held  in 
the  territor^^  of  the  United  States,  to  such  persons  as  they  shall 
think  proper;  and  by  the  same  Article  the  capacity  to  inherit  is 
conferred  on  the  citizens  of  the  then  French  Republic.    Thus  was 
given  the  power  to  devise,  and  the  capacity  to  inherit.  -It  is  doubt- 
ful whether  by  the  most  liberal  construction,  this  clause  in  the  treaty 
could  be  made  to  extend  to  a  claim  for  dower;  yet  if  extreme  liber- 
ality were  to  give  to  its  terms  such  a  construction,  yet  it  must  be 
observed   that  the   treaty  expired  by  its  own  limitation   in  1809, 
before  the  death  of  William  Buchanan.    If  a  right  had  vested  under 
this  treaty,  there  can  be  no  doubt  but  that  such  right  would  be 
maintained  notwithstanding  the  expiration  of  the  treaty,  and  that 
it  would  have  been  equally  valid  as  if  the  treaty  had  a  per|)etnal 
duration.     But  Mrs.   Buchanan  had  no  vested  right,  it  was  alto- 
gether contingent,  depending  upon  her  surviving  her  husband,  and 
her  rights  actually  accruing  beiore  the  treaty  should  expire.    It  had 
{if  the  treaty  by  any  possibility  could  be  considered  as  embracing 
it,)  a  mere  inception  and  commencement,  and  was  not  perfected  and 
complete  until  the  death  of  •  her  husband,  and   until  the 
'^"*    treaty  had  expired,  at  which  time  her  capacity  to  take,  her 
dower,  with  which  she  might  have  been  clothed,  during  the  exist- 
ence of  the  treaty,  ceased  with  the  expiration  of  that  convention. 

The  treaty  of  1778,  (which  was  followed  by  the  Act  of  1780,  cb. 
8,)  provided  the  subjects  of  the  King  of  France  should  not  lie  i"e- 
puted  aliens,  and  gave  a  disposing  and  inheritable  capacity  to  them; 
but  whatever  might  be  considered  the  operation  of  this  treaty,  it 
was  abrogated  in  17()8.  long  before  any  right  to  dower  in  the  appel- 
lant could  have  had  even  an  inception;  and  the  Act  of  1780,  cb. 
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8,  (passed  no  doabt  in  part  with  the  view  of  givinp^  eflBcacy  to  the 
liberal  principles  of  this  treaty,  and  from  a  supi)osed  necessity  of 
some  legislative  Act  being  necessary*  to  give  operation  to  it,  being 
passed  as  it  was  under  the  confederation,)  will  be  found  not  to  be 
co-extensive  with  the  provisions  of  the  treat^^  to  which  it  refers, 
Hi)(I  to  contain  no  enactment  (considering  it  as  a  permanent  law,) 
vhich  reaches,  or  in  any  manner  could  all'ect  the  claim  of  the  appel- 
lant. 

From  the  above  views  it  appearing  that  Mrs.  Buchanan's  alienage 
woultl  preclude  her  from  her  enjoyment  of  dower,  it  is  rendered  un- 
necessary to  examine  the  marriage  articles  for  the  purt>ose  of  ascer- 
taining whether  the  covenants  therein  contained  legally  or  equitably 
barred  her  of  dower,  nor  shall  we  express  an  opinion  upon  that 
sobject. 

If  the  appellant  is  not  entitled  to  dower,  it  is  contended  that  she 
is  entitled  to  be  considered  as  a  preferred  creditor,  to  the  extent  of 
her  claim,  under  the  marriage  articles,  or,  at  all  events,  to  be  con- 
sidered as  having  an  equal  right  with  the  other  creditors  for  a  dis- 
laibutive  share  of  the  proceeds  of  sale. 

It  is  not  [lerceived  upon  what  ground  her  pretensions  to  a  prefer- 
ence can  1)0  rested.    The  articles  cannot  be  viewed  as  a  settlement, 
bat  must  be  considered  merely  in  the  light  of  a  covenant  or  agree- 
ment made  for  the  valuable  consideration  of  marriage.    To  main- 
tain this  position  no  authorities  need,  be  cited ;  it  may  be  sufficient 
tosay  that  the  marriage  articles  have  no  one  legal  attribute  of  a 
marriage  settlement,  so  as  to  overreach  the  claims  of  creditors. 
Bat  why  should  she  not  be  considered  in  the  light  of  a  general 
creditor  of  her  husband's  estate,  and  although  entitled  to  no  prefer- 
ence, yet  to  an  equal  claim  with  the  rest  of  •  the  creditors  t 
The  absence  of  a  settlement  has  no  bearing  on  the  question.    ^®2 
A  legal  obligation  can  be  created  without  such  settlement.    A  cove- 
nant or  agreement  before  marriage,  to  pay  her  a  given  sum  of 
money,  could,  after  his  decease,  be  enforced  against  the  husband's 
representatives.    Then  why  could  not  this  agreement  to  pay  her  an 
annuity  f    It  was  made  upon  a  consideration  which  was  valuable, 
and  one  upon  which  the  law  always  looks  with  a  favorable  eye. 
The  mode  stipulated  by  which  it  is  to  be  raised  ought  not  to  affect 
her  substantial  rights  under  the  agreement.    The  great  object  of 
the  8th  article  was  to  secure  her  the  payment  of  an  annual  sum, 
and  must  be  equivalent  to  an  agreement  or  obligation  for  that  pur- 
pose— the  mode  by  which  it  was  to  be  effected  was  to  her  immate- 
rial.   Ilad  a  settlement,  alter  marriage,  been  made,  grounded  upon 
this  ante-nuptial  agreement,  it  would  have  been  clearly  sustainable 
against  the  claims  of  the  creditors.    Bob.  Fraud.  Cmiv.  218.    And 
it  is  not  i)erceived  why  a  failure  on  the  husband's  part  to  comply 
^ith  the  agreement,  can  have  the  effect,  not  only  of  depriving  the 
vife  of  a  preference  over  other  creditors,  but  of  postponing  her 
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claim  until  they  shall  be  entirely  satisfied.  The  obligation  t-o  pay 
cannot  be  lessened  by  the  neglect  to  set  apart  the  fund  fronoi  which 
the  annuity  might  arise.  If  we  ought  not  to  look  with  peculiar 
beneficence  upon  her  claim,  it  is  surely  entitled  to  equal  regard  and 
consideration  with  those  of  the  creditors.  Her  pretensions  are  con- 
demned by  no  fraudulent  considerations,  but  ai'e  built  upon  the 
same  moral  foundation  upon  which  those  of  the  creditors  rest. 

Her  right  to  come  in  with  the  general  creditors  having  been  deter- 
mined, the  extent  of  that  claim  is  the  next  question  for  considera 
tion.  The  8th  article  of  the  marriage  agreement,  upon  which  it 
rests,  is  peculiarly  worded ;  but  we  cannot  doubt,  upon  a  just  con- 
stniction  of  it,  that  she  was  to  receive  an  annuity  during  lile  of 
92,000. 

It  would  be  difficult  to  resist  the  claim  of  Mrs.  Buchanan  to  the 
payment  of  the  annuity  during  the  whole  period  of  the  marriage. 
We  conceive  that  it  commenced  at  the  period  of  their  union;  for 
the  parties  covenant  that  there  shall  be  no  community  of  property, 
and  the  husband  covenants  to  support  the  domestic  establishment, 
and  to  maintain  his  wife  and  children  •  out  of  his  own  re 
"^^^  sources.  Hence  there  could  be  no  room  to  suppose  or  pre- 
sume that  this  annuity  was  applied  during  coverture  to  the  main- 
tenance of  the  wife,  as  it  might  be  if  the  husband  had  not  explicitly 
bound  himself  to  support  her  out  of  his  own  estate.  We  could  not 
consider  her  maintenance  as  equivalent  to  the  annuity,  because  it 
does  not  appear  to  be  secured  for  such  an  object.  Nor  can  we  con- 
ceive that  the  circumstance  of  her  never  having  demanded  it  during 
her  coverture,  could  be  considered  as  a  waiver  of  her  right,  for  she 
was  under  the  legal  control  of  her  husband,  and  .sufficient, reason 
might  spring  from  su(;h  a  consideration  for  her  failure  to  demand 
the  annuity;  but  we  are  precluded,  from  the  shape  in  which  these 
proceedings  are  presented  to  the  Court,  from  making  her  a  creditor 
on  the  estate  for  the  amount  of  her  accruing  annuity  during  cover- 
ture, as  it  does  not  appear  to  have  been  claimed  on  her  part,  and 
she  only  seeks  to  be  considered  a  creditor  from  the  death  of  her 
husband. 

The  auditor  has  valued  the  life  annuity,  and  added  it  to  the  arrear- 
ages chiimed,  for  tlie  ]>urpose  of  ascertaining  her  debt;  and,  for  the 
purpose  of  ascertaining  the  children's  claim  he  has  given  them  in 
presently  a  sum  in  lieu  of  what  they  are  by  the  contract  to  receive  at 
their  mother's  death.  It  must  be  observed,  as  an  objection  to  tbis 
course,  that  the  children  by  the  agreement  were  not  to  have  any- 
thing until  tlieir  motlier\s  death ;  and  the  contract  oi  the  husband 
with  the  wife  and  cliiidren,  will  be  both  gratified  by  considering  the 
capital  of  '^40,000,  I'rom  which  was  to  arise  the  annuity,  as  a  claim 
entitled  to  a  dividend,  equally  with  the  other  claims,  which  dividend 
should  by  the  Court  of  Chancery  be  invested  in  some  profitable  stock, 
the  accruing  interest  on  which  should  be  directed  to  be  paid  to  the 
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mother  for  life,  and  the  principal  at  her  death  be  distribated  equally 
among  the  children.    The  auditor  has  calculated  the  arrearages  of 
the  annuity  from  the  death  of  W.  Buchanan,  with  the  accruing  inte- 
rest to  the  day  of  sale.    These  arrearages  properly  constitute  the 
debt  due  her,  and  when  the  amount  shall  have  been  ascertained  she 
mast,  for  such  an  amount,  be  considered  a  creditor,  and  entitled  to 
a  dividend.    This  dividend  then,  together  with  the  interest  which 
shall  arise  on  the  investment,  which  it  has  *  been  suggested  ^^^m 
should  be  made,  will  constitute  her  entire  claim  against  the  '^^^ 
estate  of  her  husband.    Decreed,  that  the  order  or  decree  of  the 
Court  of  Chancery  of  the  4th  of  May,  1825,  so  far  as  it  rejected  the 
elaim  of  the  appellant  to  be  allowed  any  portion  of  the  proceeds  of 
the  sale  of  the  real  estate  of  her  husband,  William  Buchanan,  be  re- 
versed, with  costs  to  the  appellant,  both  in  this  Court  and  in  the 
Court  of  Chancery.    And  this  Court  proceeding  to  decree,  as  they 
are  of  opinion  the  Chancellor  should  have  done,  do  further  decree, 
that  the  appellant  is  entitled  to  a  dividend  out  of  the  amount  of  the 
proceeds  of  the  sale  of  the  said  real  estate,  as  a  general  creditor  upon 
the  said  fund  to  the  amount  of  the  arrearages  of  the  annuity  due  to 
her  under  the  marriage  contract  between  herself  and  her  said  hus- 
band, in  the  proceedings  mentioned,  together  with  the  accruing  inte- 
rest on  the  said  annuity  from  the  time  of  the  death  of  her  saiil  hus- 
baud,  to  the  time  of  the  sale  of  his  said  real  estate,  as  estimated  and 
ascertained  by  the  auditor  of  the  Court  of  Chancery  by  his  account 
in  the  proceedings  accompanying  his  report  of  the  30th  of  Novem- 
ber, 1820.    Decreed  also,  that  over  and  above  the  said  amount  due 
to  the  appellant  for  the  arrearages  of  the  said  annuity,  and  with  a 
view  to  give  her  the  full  honetit  of  the  said  marriage  contract,  as  far 
as  may  be,  consistently  with  the  rights  of  the  other  creditors  of  the 
estate  of  William  Buchanan,  and  of  the  rights  secured  to  the  chil- 
dren of  the  said  marriage,  that  the  capital  of  $40,000  from  which  the 
annuity  to  the  appellant,  under  the  said  marriage  contract,  was  to 
arise,  be  considered  as  a  claim  entitled  to  a  dividend  equally  with  the 
other  proper  claims  against  the  proceeds  of  the  sale  of  the  said  real 
estate.     Decreed  also,  that  the  amount  of  the  said  dividend  upon  the 
said  sum  of  $40,000  be  invested  by  the  Court  of  Chancery,  or  under 
its  direction,  in  some  profitable  stock,  or  in  some  good  real  securities, 
as  in  the  discretion  of  the  Chancellor  shall  seem  to  him  sufficient, 
and  under  all  circumstances  most  to  the  interest  of  the  appellant 
and  her  said  children,  to  be  selected  by  the  Court  of  Chancery ;  and 
that  the  said  Court  shall  direct  the  whole  of  the  interest  or  profits 
which  may  from  time  to  time  accrue  upon  the  said  stock  or  real  secu- 
rities as  aforesaid,  during  her  life,  to  be  paid  to  the  appellant,  or  her 
representatives;  and  that  at  her  death,  the  •  whole  of  said   ^ua 
investment  of  the  dividend  of  $40,000  be  divided  equally   "^^^ 
among  the  children  of  the  marriage  of  the  ap[)ellant,  and  the  said 
William  Buchanan,  or  their  proper  representatives.    Decreed  also, 
14  1  H.  &  a. 
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that  the  Chancellor  pass  all  sach  orders  and  decrees  in  the  premises 
as  may  be  necessary  to  carry  this  decree  into  effect. 

Decree  reversed^  d:c. 


JoLLY^s  Adm'rs  vs.  The  Baltihobe  Equitable  Society  fob 

INSUBING  HOUSES  FBOM  LOSS  BY  FIBE. — June,  1827. 

The  strictness  and  nicety  which  have  been  wisely  adopted,  in  the  trial  of 
questions  arising  on  policies  of  marine  insurance,  are  not  to  their  full 
extent  applicable  to  the  policies  of  a  fire  insurance  association,  formed 
for  the  individual  accommodation  and  security  of  its  members,  the  risks 
being  assumed  on  the  knowledge  acquired  by  an  actual  examination 
made  by  the  officers  of  the  company,  and  not  on  the  representations 
coming  from  the  assured,  (a) 

Such  an  association  cannot  be  viewed  as  involving  in  it  a  mutual  relinquish- 
ment of  the  right  of  exercising  those  ordinary  necessary  acts  of  owner- 
ship over  their  houses,  which  have  been  usually  exercised  by  the  owners 
of  such  property;  and,  consequently,  the  insured  is  authorized  to  make 
any  necessary  repairs  in  the  mode  commonly  pursued  on  such  occasions; 
but  if  by  gross  negligence  or  misconduct  of  the  workmen  employed, 
a  loss  by  fire  ensue;  or  if  alterations  be  made  in  the  subject  insured 
materially  enhancing  the  risk,  and  not  necessary  to  the  enjoyment  of 
the  premises  insured;  or  which,  according  to  usage  and  custom,  were 
not  the  result  of  the  exercise  of  such  ordinary  acts  of  ownership,  as  in 
the  understanding  of  the  parties  were  conceded  to  the  insured  at  the 
time  of  the  insurance,  and  a  loss  by  fire  is  thereby  produced,  then  are 
the  underwriters  released  from  all  liability  to  indemnify  for  such  loss. 

In  the  absence  of  any  contract,  or  established  rule  of  law,  determining 
what  repairs  or  alterations  the  insured  was  authorized  to  make,  or 
whether  if  authorized,  they  were  made  in  the  usual  way,  the  jury  is 
the  proper  tribunal  to  decide  those  questions. 

Alterations  and  additions  to  houses  insured  against  fire,  do  not  per  se  change 
the  risk;  they  remain  subject  to  the  same  perils,  although  their  degree 
may  be  increased  or  diminished,  and  the  jury  is  the  proper  tribunal  to 
decide  whether  the  risk  has  been  increased.  (6) 

Appeal  from  Baltimore  Gonnty  Coart.  This  was  an  action  of 
covenant  brooffht  by  the  appellants  against  the  appellees,  the  plain- 
tiffs and  defendants  in  the  Court  below.  The  action  was  grounded 
on  the  policy  of  insurance  hereinafter  •  mentioned.  The  de- 
"^^^  fendauts,  (now  appellees,)  pleaded  that  they  had  not  broken 
the  covenant,  &c.  on  which  issue  was  joined. 

At  the  trial  the  plaintiffs,  (the  appellants,)  read  in  evidence  the 
Act  of  1794,  ch.  39,  granting  a  charter  of  incorporation  to  the  de- 
fendants, and  the  Act  of  1801,  ch.  35,  a  supplement  to  the  said  Act 
of  incorporation.    They  also  offered  in  evidence  the  following  policy 


fa)  Approved  in  Clark  vs.  Ins.  Co.  8  How.  249. 
{b)  Approved  in  Allen  vs.  Ins.  Co.  2  Md.  128. 
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of  insurance,  dated  the  26th  of  December,  1814 :  '<  Baltimore  Equita- 
ble Society,  (No.  4,106.)  Whereas  William  Jolly,  of  Baltimore,  in 
the  State  of  Maryland,  hath  become  a  member  of  the  Baltimore 
Equitable  Society,  for  inaaring  hoaaes  from  loss  by  fire,  agreeably  to 
the  deed  of  settlement  and  Act  of  incorporation  thereof,  passed  by 
the  Legislature  of  Maryland,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  ninety-four,  and  hath  paid  and  deposited  in  the 
hands  of  the  treasurer  of  said  society,  nineteen  dollars  and  thii^ty- 
three  cents,  the  receipt  whereof  we  do  hereby  acknowledge,  being 
the  full  consideration  for  insuring  him  the  sum  of  twelve  hundred 
dollars,  on  the  property  hereinafter  mentioned.  Now  be  it  known 
by  this  polic3'  of  insurance,  that  the  said  society  do  insure,  and  cause 
to  be  insured,  against  loss  by  fire,  (on  the  terms  and  subject  to  the 
eventual  deficiency  of  funds  in  the  said  deed  of  settlement  mentioned 
and  expressed,)  the  said  William  Jolly,  his  heirs,  executors,  admin- 
istrators and  assigns,  in  the  sum  of  twelve  hundred  dollars,  upon  his 
brick  dwelling-house,  fronting  on  the  south  side  of  Kew  Church 
street,  between  Charles  street  and  St.  Paul's  Lane,  twenty-four  feet, 
and  extending  back  twenty-one  feet,  being  three  stories  in  front,  and 
two  stories  in  the  rear,  finished  in  the  plainest  manner.  This  insur- 
ance to  be  and  continue  for  the  full  term  of  seven  years,  from  and 
after  the  date  of  these  presents.  And  for  the  further  security  of  the 
said  insured,  we,  the  directors  of  the  said  society,  do  hereby  order 
and  direct  the  treasurer  thereof,  for  the  time  being,  when  and  so 
often  as  the  said  house,  or  any  house  built  in  the  room  thereof,  shall 
be  demolished  by  fire,  during  the  term  of  this  insurance,  to  pay  unto 
the  said  William  Jolly,  his  heirs,  executors,  administrators  or  assign's, 
within  three  months  after  such  demolition,  out  of  the  funds  ^^oiy 
•  of  the  society,  the  sum  of  twelve  hundred  dollars,  and  when  '••^  • 
and  so  often  a»the  said  house,  or  any  house  built  in  their  room,  or 
either  of  them,  shall  be  damaged,  injured  or  impaired  by  fire,  during 
the  said  term,  that  the  same  be  paid  agreeably  to  the  estimate  there- 
of, not  exceeding  the  sum  of  twelve  hundred  dollars,  out  of  the  funds 
of  the  society  as  aforesaid,  or  that  the  said  buildings  be  repaired, 
and  put  in  as  good  condition  as  they  were  before  such  damage  ac- 
crued. And  we  do  further  order  and  direct  the  said  treasurer,  for 
the  time  being,  at  the  expiration  of  this  policy,  to  repay  to  the  said 
William  Jolly,  his  heirs,  executors,  administrators  or  assigns,  nine- 
teen dollars,  thirty-three  cents,  the  sum  by  him  paid  and  deposited 
as  aforesaid,  together  with  his  proportionable  part  of  the  profits  of 
the  business,  (if  any,)  or  so  much  of  both  or  either  of  them  as  shall 
remain  unappropriated,  towards  the  payment  of  losses,  and  the 
necessary  expenditures  of  the  society;  all  which  payments  and 
repairs  shall  be  made  agreeably  to  the  principles  and  [)rovisions,  and 
subject  to  the  limitations  and  eventual  deficiency  of  funds  in  the 
said  deed  of  settlement  mentioned  and  expressed.  It  is  provided  in 
the  deed  of  settlement,  and  hereby  declared,  that  if  the  said  deposit 
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money  sball  not  be  demanded  at  tbe  office  of  the  society,  within  one 
year  after  tbe  expiration  of  this  policy,  that  then  tbe  right  of  pay- 
ment thereof  shall  cease,  and  tbe  same  remain  sunk  to  tbe  insured, 
for  tbe  benefit  of  the  society.    It  is  also  provided  in  tbe  deed  of  set^ 
tlement,  and  is  hereby  declared  and  understood,  that  if  the  entire 
funds  of  tbe  society  should  at  any  time  be  insufiQcient  full^^  to  pay 
and  discharge  all  tbe  losses  incurred,  that  then  and  in  such  case  a 
jusl  average  sball  be  made,  and   tbe  payment  to  be  demanded  in 
virtue  of  this  policy,  in  case  of  loss  or  damage  by  fire  to  the  prem- 
ises insured,  shall  be  a  dividend  of  tbe  said  funds  in  proportion  to 
tbe  sum  insured,  agreeably  to  tbe  true  intent  and  meaning  of  tbe 
said  deed  of  settlement.    If  the  premises  insured  in  this  policy'  are 
or  shall  be  insured  elsewhere,  this  policy  to  be  void,"  &c.     It  was 
admitted  that  the  said  policy  was  duly  executed,  and  that  the  insured 
was  at  tbe  time  tbe  owner  of  tbe  bouse  in  question.    The  plaintiffs 
also  offered  in  evidence,  that  after  tbe  death  of  the  insured,  the 
^^^   plaintiffs,  who  are  his  administrators,  duly  appointed,  •  took 
^^®  possession  of  the  said  house,  and  the  same  having  become 
much  dilapidated,  they  determined  to  give  it  a  thorough  repair,  and 
in  February,  1820,  engaged  a  workman  to  make  the  repairs ;  that 
while  tbe  said  repairs  were  going  on,  in  March,  1820,  the  house  was 
set  on  fire  by  an  incendiary,  and  damaged  in  tbe  floors,  stair-cases, 
window  frames  and  roof,  to  tbe  value  of  $G00 ;  and  that  due  notice  was 
given  to  tbe  defendants  of  tbe  said  loss,  and  a  demand  made  in  due 
form  that  they  should  repair  the  damages,  or  pay  the  sum  insured, 
according  to  tbe  policy;  but  tbe  defendants  refused  to  repair  or  pay 
tbe  said  sum,  alleging  that  they  were  not  liable  to  be  charged 
with  either,  and  have  ever  since  refused  to  repair  or  pay  the  said 
sum   insured,  or  any  part  thereof.     Tbe  plaintiffs  then  gave  in 
evidence,  that  no  cari)enters'  or  joiners'  work  was  done  in  said 
house  for  any  other  purpose  than  for  repairing  tbe  said  bouse ;  that 
a  work  bench  is  considered  by  carpenters  in  tbe  light  of  one  of  their 
tools,  and  that  it  was  usual  to  do  the  whole  or  the  chief  part  of  the 
work  at  tbe  house  undergoing  repairs,  when  those  repairs  were  ex- 
pected or  intended  to  be  considerable;  and  that  tbe  repairs  made  on 
this  house  as  aforesaid  were  necessary  for  the  purpose  of  rendering 
it  tenantable.   Tbe  plaintiff'  further  gave  in  evidence,  that  no  repairs 
were  ever  made  upon  tbe  aforesaid  bouse  after  tbe  fire  damaged  it, 
as  before  set  out;  but  tbe  same  remained,  until  within  four  or  five 
months  since,  in  a  ruinous  state,  without  being  tenanted  or  tenantable, 
when  it  was  wholly  pulled  down;  and  that  tbe  ordinary  rent  of  such 
a  house  so  situated,  if  in  good  repair,  was  at  least  iI50  per  annum. 
It  was  admitted  that  tbe  premises  insured  by  the  said  policy  were 
held  in  leasehold.    Tbe  defendants  then  offered  in  evidence,  that  the 
repairs  made  by  tbe  plaintiffs  to  tbe  bouse  in  question  was  a  thor- 
ough repair,  and  made  in  tbe  following  manner — A  plank  floor  was 
laid  in  the  kitchen  part  of  tbe  basement  story,  which  floor  was  of 
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• 

brick  at  the  time  the  insnrance  in  question  was  made,  the  old  porch, 
at  the  front  door  was  taken  down,  and  a  new  one  of  the  same  de- 
scription put  up ;  new  stairs  were  made  from  the  basement  story,  to 
the  first  floor,  new  doors  were  made  for  several  of  the  rooms,  and 
new  window  cases  in  some  instances,  put  in,  in  the  basement  story. 
That  in  order  to  make  these  repairs  all  the  materials  were  taken 

•  to  the  house  in  question,  in  a  rough  state,  and  were  there  g^oo 
dressed  and  fashioned  in  the  usual  manner ;  a  work  bench  ^^^^ 
and  the  necessary  tools  were  carried  to  the  house  for  the  purpose  of 
doing  the  work ;  that  before  the  fire  in  question  took  place,  the  work- 
men had  been  engaged  in  making  the  repairs  from  four  to  six  weeks; 
that  daring  that  time  nobody  lived  in  the  house,  and  the  chips  and 
shavings  and  fragments  of  wood,  produced  by  the  work  of  the  join- 
ers  or  carpenters,  were  lying  about  the  house,  nor  had  it  been  occu- 
pied for  some  weeks  previously  thereto,  the  same  having  been  suffered 
by  the  owners  to  be  untenantable  for  want  of  repairs.  That  the 
materials  were  dressed  and  fashioned  in  a  room  on  the  first  floor  above 
the  basement  story,  where  the  work  bench  w^  placed,  and  the  floor 
of  that  room  was  covered  with  shavings  and  fragments  of  plank  and 
seasoned  wood,  and  that  it  was  in  this  room  the  fire  commenced. 
And  the  witness  proved,  that  there  wa«  reason  to  believe  that  the  fire 
which  consumed  the  premises  had  been  introduced  through  the  broken 
window,  among  the  shavings  within,  as  the  interior  of  the  building 
was  more  accessible  in  that  way  than  any  other.  The  defendants 
then  prayed  the  direction  of  the  Court  to  the  jury,  that  if  the  jury 
should  find  the  evidence  as  above  stated  in  this  exception  to  be  true, 
then  the  plaintifilB  were  not  entitled  to  recover.  Which  opinion  and 
direction  the  Court,  [Archer,  C.  J.]  gave  to  the  jury.  The  plain- 
tiffs excepted ;  and  the  verdict  and  judgment  being  against  them, 
they  appealed  to  this  Court. 

The  cause  was  argued  at  the  last  June  Term  before  Buchanan, 
C.  J.,  Earle  and  Dorset,  J  J. 

Williams,  (District  Attorney  of  U.  S.)  for  the  appellants,  ^^^ 

•  referred  to  the  Act  incorporating  the  appellees,  1794,  ch.  39,  ^^^ 
8. 1,  Art.  28,  32.  1  Marsh.  185, 200 ;  Taylor  vs.  Curtis,  3  Serg.  &  Low. 
69;  1  SUrlc.  Evid.  409,  410,  cfcc;  1  Marsh.  469,  (note,)  470,  (and.  note,) 
473,  (note  h ;)  Livingston  vs.  Maryland  Insurance  Company,  6  Cranch. 
279 ;  1  PhilL  Evid.  Vd,  (nots,)  128;  Hucks  vs.  Thornton,  3  Serg.  dt  Low, 
15;  Duff  vs.  Buddy  7  Serg.  idt  Low.  399;  Laidlaw  vs.  Organ,  2  Wheat 
178;  Roach  vs.  Penderga^t,  3  B.  &  J.  33;  Athey^s  Ex^x  vs.  Collins,  7 
B.  &  J.  213. 

Wirt^  (Attorney- General  of  U.  S.)  and  Taney,  for  the  appellees, 
cited  Maryland  Insurance  Company  vs.  Le  Roy,  7  Cranch,  26 ;  1  Stark. 
Evid.  416,  417.  Curia  adv.  vult. 

Dorset,  J.  at  the  present  term,  delivered  the  opinion  of  the  Court. 
The  Baltimore  Equitable  Society  for  Insuring  Houses  fix)m  loss  by 
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fire,  being  a  private  associatiou  formed  by  owners  of  houses  in  the 
City  of  Baltimore,  by  which,  collectively,  they  agree  to  contribute  to 
the  payment  of  all  losses  by  fire,  by  them  individually  sustained,  it 
appears  reasonable  that  their  policies  should  receive  a  fair  and  liberal 
construction,  free  from  all  captious  technical  exceptions. 

The  strictness  and  nicety  which  have  been  wisely  adopted  in  the 
trial  of  que/Stions  arising  on  policies  of  marine  insurance  are  not,  to 
their  full  extent,  applicable  to  the  policies  of  this  society.  The 
former  are  entered  into  by  the  assurer  almost  exclusively  on  the  state- 
ments and  information  giv^en  by  the  assured  himself;  in  the  latter 
case  the  assurers  assume  the  risk  on  the  knowledge  acquired  by  an 
actual  survey  and  examination  made  by  themselves,  not  on  repre- 
sentations coming  from  the  insured.  This  association,  therefore, 
formed  for  their  individual  accommodation  and  security,  cannot, 
upon  any  sound  principles  of  construction,  be  viewed  as  involving  io 
it  a  mutual  relinquishment  of  the  right  of  exercising  those  ordinary, 
•  necessary  acts  of  ownership  over  their  houses,  which  have 
•'*'*  been  usually  exercised  by  the  owners  of  such  property.  It 
hence  follows,  that  the  insured  is  authorized  to  make  any  necessary 
repairs  in  the  mode  commonly  pursued  on  such  occasions.  But  if,  by 
the  gross  negligence  or  misconduct  of  the  workmen  employed,  a  loss 
by  fire  ensue;  or  if  alterations  be  made  in  the  subject  insured  ma- 
terially enhancing  the  risk,  and  not  necessary  to  the  enjoyment  of 
the  premises  insured,  or  according  to  usage  and  custom  were  not  the 
result  of  the  exercise  of  such  ordinary  acts  of  ownership,  as  in  the 
understanding  of  the  parties  were  conceded  to  the  insured  at  the 
time  of  insurance,  and  a  loss  by  fire  is  thereb}'  produced ;  then  are 
the  underwriters  released  from  all  liability  to  indemnify  for  such  loss. 
The  policy  of  insurance  here  being  perfectly  silent  on  the  subject, 
and  no  general  principle  or  rule  of  law  having  been  established,  in 
cases  like  the  present,  by  which  to  determine,  whether  the  repairs 
or  alterations  were  such  as  the  insured  had  authority  to  make  as 
being  necessary  to  the  user  of  the  property;  and  whether,  if  author- 
ized, they  were  made  in  the  usual  and  customary  way,  the  proper 
tribunal,  to  decide  those  questions,  is  the  jury,  and  not  the  Court. 

It  appears  to  have  been  conceded  in  argument,  that  ordinary, 
necessary  repairs  might  be  made  by  the  insured;  but  not  a  thorough 
repair  like  the  present.  The  proof  of  the  appellants  is  "  that  the 
repairs  made  on  this  house  were  necessary  for  the  purpose  of  render- 
ing it  tenantable,"  and  that  they  were  made  in  the  usual  way.  The 
bill  of  exceptions  shows,  that  by  the  word  **  repairs "  both  parties 
meant  all  that  was  done  to  the  house.  The  distinction  attempted  to 
be  taken  has  not  been  supported  by  any  authorities,  and  in  common 
sense  and  justice,  there  can  be  no  discrimination  between  the  right 
to  make  ordinary  repairs,  and  such  a  thorough  repair  as  is  necessary 
for  the  purpose  of  rendering  the  house  tenantable. 
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It  has  been  stated  by  the  coansel  of  both  parties,  that  there  can 
he  fouDd  in  the  books  no  adjudication  on  a  policy  against  fire  analo- 
gous to  the  present.  It  becomes  this  Court,  then,  maturely  to  de- 
liberate before  they  sanction  the  doctrine  contended  for  by  the  appel- 
lees, which,  contrary  to  justice  and  the  understanding  and  intention 
of  the  parties  at  the  formation  of  •  their  contract,  annihilates  q^^ 
all  claim  to  indemnity  on  the  part  of  the  insured,  and  yet  •'*''• 
leaves  the  insurer  in  the  full  enjoyment  of  the  premium  for  responsi- 
bility. It  perhaps  scarcely  ever  happens,  that  during  the  period  of 
seven  years,  the  usual  term  to  which  such  policies  are  limited,  some 
trifling  alteration  or  addition  is  not  made  to  the  property  insured ; 
as  a  new  door  or  window  opened,  an  additional  closet,  shelf,  or  such 
like  fixture  erected.  Any  of  which  acts,  if  the  grounds  assumed  by 
the  appellees  are  supported,  change  the  identity  of  the  property, 
create  a  new  risk,  and  absolve  the  underwriters.  Indeed,  if  altera- 
tions and  additions  are  per  se  a  change  of  the  risk,  it  would  follow, 
that  the  erection  of  a  parapet  wall  in  a  city,  a  substitution  of  brick 
for  a  wooden  floor,,  or  a  marble  for  a  wooden  mantlepiece,  or  the  in- 
troduction of  a  coal-grate  in  a  chimney  constructed  for  wood  as  the 
only  fuel,  though  lessening  the  peril  would  discharge  the  policy }  as, 
according  to  the  principles  of  maritime  insurance,  every  change  of 
the  risk  exonerates  the  underwriter,  whether  the  danger  be  increased 
or  diminished,  or  happen  the  loss  from  whatsoever  cause  it  may.  To 
infer,  without  any  express  provision  or  necessary  implication  arising 
out  of  the  contract  itself,  or  public  policy  demanding  it,  that  the 
insnred  surrendered  all  right  to  make  such  common  place,  trivial,  un- 
important additions  to,  aud  alterations  of  his  property,  as  its  safety, 
or  his  convenience  or  comfort  might  suggest,  is  a  construction  too 
rigorous  to  he  rational.  The  eiiect  of  which  would  be  to  render 
worse  than  useless  those  most  useful  and  indispensable  institutions 
in  populous  cities — the  fire  insurance  companies,  and  give  a  fatal  stab 
to  our  enterprising  manufacturers.  Who,  if  suing  for  a  loss  under  a 
policy  covering  the  manufactory  and  machinery,  would  be  turned  out 
of  Court  without  remedy  or  hope,  if  perchance  the  insurer  could  prove 
that  the  most  immaterial  alteration  or  improvement  were  made  in 
his  machinery  by  substituting  the  power  of  the  screw  for  that  of  the 
lever,  the  leather  strap  for  the  iron  wheel,  or  the  iron  for  the  wooden 
shaft.  But  suppose  all  the  rules  of  marine  insurance  applicable  to 
the  question  at  bar,  can  a  case  be  found  in  which  it  was  ever  con- 
tended that  to  add  to  the  equipment  of  a  vessel  insured  a  3^ard  more 
of  canvas,  or  an  additional  cleet  or  clew  line,  was  to  vacate  the  insur- 
ance f 

•  The  numerous  and  warmly  litigated  questions  of  deviation  q^q 
and  change  of  risk,  which  burthen  the  records  of  Courts  of  ^^^ 
justice,  bear  no  analogy  to  that  now  under  consideration.  There, 
departing  from  the  course  of  the  voyage,  or  performing  it  at  any 
other  time  than  that  required  by  the  policy,  subjects  the  vessel  to 
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different  perils  than  those  contemplated  by  the  contracting  parties; 
a  flaw,  a  whirlpool,  a  breaker,  may  be  encountered  in  one  coarse  of 
the  voyage,  which  would  be  a  cause  of  neither  danger  nor  alarm  at 
a  mile's  distance.  The  tempests  or  casualties  attending  the  per- 
formance of  a  voyage  to-day,  bear  no  similitude  or  proportion  to 
those  attendant  on  a  like  voyage  of  to-morrow.  But  no  such  total 
revolution  is  wrought  in  the  perils  to  a  house  insured  against  fire, 
which  has  undergone  alterations  or  repairs;  it  remains  subject  to 
the  same  perils,  although  their  degree  may  be  increased  or  dimin- 
ished. It  becomes  a  question  of  increase,  not  of  change  of  risk,  for 
the  ascertainment  of  which  the  jury,  and  not  the  Court,  is  the  proper 
tribunal. 

The  ouly  authority  which  was  strongly  relied  on  by  the  appellees' 
counsel,  and  which  wa«  pressed  as  strictly  analogous  to  the  case 
before  the  Court,  was  that  of  The  Maryland  Insurance  Company  vs. 
Le  Roy  and  others,  7   Cranchj  26,  which  was  considered  as  taming, 
not  upon  the  common  principle  of  deviation,  but  upon  the  ground 
of  a  forfeiture  of  the  insurance  by  a  change  of  .the  cargo  insured. 
The  suit  there  instituted  was  upon  a  i)oIicy  on  the  ship,  and  the 
right  to  recover,  therefore,  could  not  be  affected  by  any  change  in 
the  cargo,  unless  the  risk  were  increased,  or  it  were  a  violation  of 
an  express  warranty.    The  Supreme  Court,  in  reversing  the  judg- 
ment of  the  Circuit  Court,  negative  the  idea  that  their  decision  was 
bottomed  on  an  increase  of  risk,  and  furnish  not  the  slightest  pre- 
text for  x)lacing  it  on  the  ground  of  an  express  warranty.    It  cannot, 
therefore,  be  viewed  as  determining  any  other  than  the  familiar 
question  of  deviation;  and  although  the  reasoning  of  the  Court  is 
not  marked  with  that  precision  and  perspicuity,  which  is  usually 
displayed   by  the  learned  Judge,  by  whom  the  opinion  was  pro- 
nounced, yet  great  reluctance  would  be  felt  in  putting  a  different 
construction  upon  it,  after  an  examination  of  •  the  authorities 
•'*'*  on  the  subject,  the  facts  in  the  cause,  and  the  grounds  upon 
which  the  reversal  was  claimed.    The  ship  was  insured  ^'  at  and  from 
New  York,  to  five  ports  on  the  coast  of  Africa,  between  Castle 
D'Elmina  and  Cape  Lopez,  includiug  those  ports,  with  liberty  of 
touching  and  trading  at  all  or  any  of  said  ports  backwards  and 
forwards,  and  at  and  from  her  last  port  on  the  coast  to  Xew  York; 
with  liberty  of  touchiug  at  the  Cape  de  Verds,  on  her  return  passage, 
for  stock,  and  to  take  in  water."    The  declaration  was  for  a  total  loss 
by  the  perils  of  the  sea;  and  the  bill  of  exceptions,  among  other fa^sts, 
stated  ''that  the  ship,  in  the  prosecution  of  her  voyage,  airived  at 
the  Island  of  Fogo,  one  of  the  Cape,  de  Verd  Islands,  on  the  7th  of 
May,  1805,  where  the  captain  received  on  board  four  bullocks  and  four 
jackiisses,  besides  water  and  other  provisions,  and  unstowed  the  dry 
goods,  and  broke  open  two  bales,  and  took  out  forty  pieces  of  each  for 
trade.    That  the  ship  remained  there  until  the  24th  of  May.    Tliat  the 
time  generally  employed  by  a  vessel  in  taking  in  stock  and  water  at  the 
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Gape  (1e  Yord  Islands,  is  from  two  to  three  days,  unless  the  weather 
should  be  very  unfavorable;  that  the  weather  was  good;  and  that 
the  bullocks  and  Jackasses  encumbered  the  deck  much  more  than 
small  stock  would  have  done."    Upon  these  facts  the  Court  were 
prayed  to  instruct  the  jury,  that  the  taking  the  jackasses  on  board 
the  ship,  white  she  lay  at  the  Island  Fogo,  wa^  not  within  the  priv- 
ilege allowed  to  the  insured  to  touch  at  the  Cape  de  Yerd  Islands, 
in  the  performance  of  the  voyage  insured,  for  the  purchase  of  stock, 
and  to  take  in  water,  and  therefore  vitiates  the  policy;  which  direc- 
tion the  Court  refused  to  give;  but  the  Court  directed  the  juiy,  that 
the  taking  in  the  four  jackasses  at  the  island  a«  aforesaid,  did  not 
avoid  the  policy  unless  the  risk  was  thereby  increased.    To  this 
direction  an  exception  was  taken ;  and  Mr.  Piukney,  in  showing 
error,  alleges  ^^  that  the  Court  refused  to  say  that  the  taking  in  of 
the  jackasses  discharged  the  underwriters,  although  it  might  pro- 
duce delay.    It  is  not  stated  that  it  did  not  produce  delay,  and  the 
evidence  shows  that  it  did.    The  principle  of  deviation  is  not  increase 
of  risk,  but  delay.      If,  therefore,  here  was  any  delay,  the  policy 
was  void  from  that  time."    By  thus  arguing,  that  eminent  lawyer 
•  admits  that  the  policy  was  not  vacated  by  the  simple  fact   q^- 
of  taking  the  jackasses  on  board,  but  by  the  delay  at  the   •'^^ 
Island   of  Fogo,  for  which   delay  no  other  reason  was  assigned. 
Indeed  when  we  advert  to  the  facts  in  the  cause,  that  the  ship 
remained  fourteen  days  at  Fogo  without  pretext  or  apology  for  so 
doing,  it  is  difficult  to  imagine  how  a  momentary  doubt  could  exist 
on  the  question  of  deviation.    And  it  is  much  more  difficult  to  com- 
prehend why  an  objection  so  obviously  fatal  to  the  claims  of  the 
insured,  should,  by  the  prayer  of  the  uifderwriters,  be  so  loosely  and 
indistinctly  presented  lor  de/Cision  to  the  Court  below.    That  the 
Supreme  Court,  by  whom  it  was  decided,  view  this  case  as  turning 
principally  on  the  point  on  which  it  is  here  made  to  depend,  is  mani- 
fest from  the  review  taken  of  it  by  Chief  Justice  Marshall,  in  Hughes 
vs.  Union  Ins.  Co.  3  Wheat,  166.    He  says,  '*  the  assured  traded,  and 
the  delay  was  considerable  and  unnecessary;  the  risk  if  not  increased, 
might  be  and  certainly  was  varied."    But  admit  that  the  interpre- 
tation which  has  been  given  by  the  appellees^  counsel  to  the  case  of 
The  Maryla/nd  Ins.  Co.  vs.  Ije  Roy  and  others^  be  correct,  and  that 
the  Court  there  decided  that  the  taking  on  board  the  jackasses, 
whether  it  caused  delay  or  increased  the  risk  or  not,  discharged  the 
nnderwriters,  this  Court  should  not  follow  a  decision  at  war  with 
reason,  justice  and  public  iK)licy,  which  is  bottomed  on  a  nisi  prius 
determination,  long  since  acknowledged  by  its  author  to  have  been 
overruled;   and  which  is  inconsistent  with  numerous  decisions  of 
tribunals  of  the  highest  authority  made  after  argument  and  due 
deliberiition.     Among  which  may  be  numbered  the  cases  of  Raine 
vs.  Bell,  0  Eastj  195 ;  Kane  vs.  Columbian  Ins.  Co.  2  Johns.  Rep.  264; 
Cortnack  vs.  Gladstone^  11  East,  347;  Laroach  vs.   Oswin^  12  East^ 
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131 ;  Kingston  vs.  Girarcl,  4  Dallas^  274 ;  and  Hughes  vs.  Union  Ins* 
Co.  3  Wheat.  159. 

The  case  of  Stetson  vs.  The  Massachusetts  Fire  Ins.  Co.  4  Mass.  Rep. 
330,  (not  cited  in  the  argument)  though  not  containing  the  same 
facts,  yet  presented  for  decision  a  question,  which  in  principle  can- 
not be  distinguished  from  that  now  before  the  Court.  In  his  pro- 
posals for  insurance  Stetson  represents  his  house,  (on  which  insur- 
ance was  required,)  as  connected  with  other  buildings  on  one  side 
t^g^g^  only ;  and  such  at  the  time  was  the  •  fact.  Under  the  author- 
oUfl  ||.y  derived  from  the  insured  a  frame  building  was  subse- 
quently erected  and  joined  to  the  house  insured,  so  that  it  became 
connected,  in  relation  to  other  buildings,  on  two  of  its  sides.  It  was 
afterwards  consumed  by  fire,  together  with  the  buildings  annexed  to 
it.  By  one  of  the  articles  of  the  company  (to  the  operation  of  which 
all  persons  contracting  with  them  are  subjected,)  it  is  provided  that 
the  insurer  may  declare  the  policy  null  and  void  in  all  cases  where 
the  insured  shall  have  repaired  or  enlarged  a  building,  and  thereby 
rendered  the  risk  greater.  The  question  submitted  was  in  effect, 
whether  the  Court  could  ex  natura  rei  pronounce  the  erection  of  the 
frame  building  an  increase  of  risk,  or  whether  that  fact  were  a  ma^ 
ter  to  be  found  by  the  jury.  The  learned  Judge,  by  whom  the 
opinion  of  the  Court  was  pronounced,  states,  '^  that  the  question  may 
be  examined  upon  general  principles,  and  upon  the  terms  of  the  con- 
tract." In  considering  it  on  general  principles  he  states,  that  ^if 
every  the  least  alteration  or  enlargement  of  a  building  insured  against 
fire  is  necessarily  and  of  course  material  to  the  lisk,  and  whenever 
it  is  made  by  the  act  or  consent  of  the  insured,  is  to  vacate  the  policy, 
unless  it  should  be  renewed  by  the  insurer,  so  close  a  restraint  u[iod 
the  pai*ty  would  place  contracts  of  this  kind  in  a  state  of  complete 
uncertainty,  and  would  render  them  so  inconvenient  as  wholly  to  pre- 
vent them."  That  ^'  the  true  reason  why  in  a  case  of  marine  insur- 
ance, a  deviation  discharges  the  insurer,  is  not  the  increase  of  the 
risk,  but  that  the 'party  contracting  has  voluntarily  substituted  an- 
other voyage  for  that  which  was  insured.  This  change  of  the  voy- 
age determines  the  contract  from  the  time  it  happens.  The  same 
strictness  is  not  requisite  in  an  insurance  against  fire,  where  the 
building,  although  enlarged  or  repaired,  remains  the  same  :  and  it  is 
only  necessary  to  guard  the  insurer  from  an  increase  of  risk,  by  an 
alteration  of  the  building  insured."  He  further  states,  that  it  is  ob- 
vious that  '^au  alteration  may  diminish  and  not  increase  the  risk; 
and  if  this  may  be  reasonably  supposed  in  any  case,  then,  whether 
the  enlargement  of  a  building  insured  has  increased  the  risk  of  the 
insurer,  is  a  question  of  tact  to  be  determined  by  the  jury." 

It  should  not  be  forgotten,  that  there  is  no  express  stipulation 

restricting  the  insured  as  to  the  acts  of  ownership  he  may  exercise 

•  over  his  property,  or  the  repairs  or  alterations  he  may  cause 

^®  •   it  to  undergo.    All  restraints  of  this  character,  therefore,  arise 
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from  necessary  implicatioD,  foauded  on  the  presumed  intentions  and 
ODderstanding  of  the  parties ;  and  are  such  as  are  called  for  by  the 
dictates  of  reason,  justice  or  public  policy.  Apply  this  doctrine  to 
the  case  at  bar,  as  exhibited  in  the  appellants'  proof,  the  truth  of 
which  must  be  conceded  in  granting  the  prayer  of  the  appellees.  All 
the  work  wa«  done  in  the  usual  manner,  and  was  necessary  to  render 
the  house  tenantable.  The  insurer,  before  he  assumed  the  risk, 
riewed  the  property,  examined  its  condition,  considered  all  the 
casualties  and  incidents  to  which  it  might  be  liable,  and,  until  the 
x)ntrary  is  proved,  is  presumed  to  be  as  cognizant  of  these  matters 
18  the  insured  himself.  Did  he  not  know  that  the  insured  intended 
4)  derive  benefit  from  the  use  and  occupation  of  his  house ;  that  he 
contemplated  keeping  it  in  a  tenantable  condition?  If  so,  does  not 
eason,  justice,  and  the  understanding  of  the  parties,  revolt  at  the 
dea  of  an  implication  which  should  wrest  from  the  insured  the  en- 
oyment  of  those  important,  invaluable  rights,  for  the  security  of 
rhich,  or  an  equivalent  therefor,  the  very  contract  of  insurance 
bself  was  effected  ?  ^ay,  does  not  common  sense,  public  policy,  and 
ftir  dealing  between  man  and  man,  demand  that  you  should  con- 
ider  it  as  having  been  the  intention  of  the  parties,  and  as  of  the 
ery  essence  of  the  contract,  that  the  insured  should  exercise  such 
cts  of  ownership  over  his  property,  as  were  necessary  to  keep  it  in 
anantable  condition  ? 

This  being  a  case  in  which  the  intervention  of  a  jury  was  indis- 
ensably  necessary  to  adjust  the  rights  of  the  contending  parties, 
lie  County  Court  erred  in  granting  the  prayer  of  the  appellees,  that 
lie  appellants  were  not  entitled  to  recover;  for  which  their  judg- 
ment should  be  reversed. 

Judgment  reversed^  and  procedendo  awarded. 


M'Eldebby  et  al.  vs.  Flannagan's  Adm'r.— June,  1827.  308 

le  jury  alone  are  competent  to  decide  on  facts  of  which  contradictory  evi- 
dence may  be  offered.  Before  the  Court  can  legally  ^ive  an  instruction 
to  the  jury,  on  the  prayer  of  one  of  the  parties,  they  must  admit  the 
truth  of  the  testimony  offered  by  the  other,  and  that  also  offered  by  the 
first,  which  may  operate  in  his  opponent's  favor,  and  the  existence  of 
all  material  facts  reasonably  deducible  therefrom,  even  though  contra- 
dicted in  every  particular  by  the  testimony  of  him  who  seeks  the  in- 
struction. Upon  no  other  principle  can  the  case  be  withdrawn  from  the 
consideration  of  the  jury,  (a) 

here  the  extent  and  limits  of  property  leased  are  not  exactly,  defined  by 
the  contract  under  which  a  tenant  took  possession,  and  in  an  action  to 
recover  the  rent,  the  tenant  relied  upon  an  eviction  of  part  of  the  de- 

[a)  Affirmed  in  Jones  vs.  Jones ^  45  Md.  155:  Ins,  Co.  vs.  Evans^  9  Md.  20. 
Q  Davis  vs.  Davis,  7  H.  &  J.  28;  CoU  vs.  He6&,  7  G.  &  J.  27. 
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mised  premises  by  a  third  person  claiming  under  his  landlord,  as  a  bar 
to  its  payment,  the  jury  should  look  to  all  the  facts  in  evidence,  and 
from  them  determine  the  limits  of  the  tenant  ^s  lease,  and  whether  there 
was  an  eviction  or  not. 

Where  a  landlord  having  leased  property  to  one  tenant,  subsequently  leases 
part  of  the  same  to  another,  the  first  is  under  no  obligation  to  resist  the 
second  by  force  in  taking  possession;  and  notice  by  the  first  to  the 
second  tenant,  (after  a  distress  levied  by  the  landlord  on  the  former,) 
that  he  should  consider  him  his  tenant,  is  nugatory  and  inoperative. 

Joint  property  in  the  possession  of  one  of  the  owners,  may  be  seized  and 
sold  under  a  fieri  facias  against  him  only;  and  the  purchaser's  right 
would  be  complete  to  the  extent  of  the  interest  of  him  against  whom 
the  execution  issued,  and  he  might  hold  accordingly. 

Where  F.  a  ship-carpenter,  contracted  with  C.  to  build  him  a  sloop,  for 
which  C.  was  to  pay  as  the  work  advanced,  and  furnish  all  the  materials 
and  labor  except  what  appertained  to  the  ship-carpenter ^s  work,  the 
vessel  being  in  F^s  possession,  not  entirely  paid  for,  and  nearly  finished, 
was  levied  on  by  the  landlord  of  the  ship-yard  as  a  distress  for  rent— 
Held^  that  F.  had  an  interest  in  the  vessel  to  the  extent  of  his  carpen- 
ter's work  not  then  paid  for,  liable  to  seizure  and  sale  on  process  for  the 
recovery  of  debts,  or  rent  due  by  him. 

One  joint  owner  of  a  chattel  cannot  maintain  replevin  against  another,  (a) 

Appeal  from  Baltimore  County  Court.  Eeplevin  by  the  appellee 
against  the  appellants  for  a  sloop  or  vessel  on  the  stocks,  taken  in  a 
certain  place  called  The  Ship  Yard  of  the  plaintiflT.  The  defendants 
avowed  the  taking,  &c.  for  two  years  rent  in  arrear  of  the  lands  and 
tenements  in  which,  &c.  under  a  demise  thereof  made  by  the  de- 
fendants to  the  plaintiff's  intestate,  on  the  18th  of  August,  1813,  at 
the  yearly  rent  of  f600;  and  because  $1,200  were  due  for  two  years, 
&c.  well  avows  the  taking,  &c.  for  and  in  the  name  of  a  distress  for 
the  said  rent,  &c.  The  plaintiff  pleaded  to  the  avoVry — 1.  Tbat 
the  plaintiff's  ♦  intestate  did  not  hold  or  enjoy  the  said  place 
oUlf  ijj  which,  &c.  as  tenant  thereof  to  the  avowants  under  the 
supposed  demise  thereof,  &c.  2.  That  no  part  of  the  sup[iosed  rent 
was  or  is  in  arrear,  &c.  Issue  tendered.  3.  That  the  said  place  in 
which,  &c.  was  parcel  of  a  close  which  the  plaintiflf 's  intestate  held 
as  tenant  to  the  avowants  a  long  time  before  the  time  when  the 
said  distress  was  made ;  and  that  the  avowants,  a  long  time  before 
the  time  at  which  the  said  distress  was  made,  and  before  the  time 
at  which  the  supposed  rent  for  which  the  said  distress  was  and  is 
pretended  to  have  been  made,  or  any  part  thereof,  was  supposed  or 
pretended  to  be  due,  entered  wrongfully  into  the  said  close,  and  put 
out  the  plaintiflF's  intestate  from  a  great  part  thereof,  &c.  4.  That 
the  plaintiff's  intestate  was  a  ship-carpenter,  and  that  the  said 
place,  in  which,  &;c.  was  occupied  by  him  as  a  common  and  pnblic 


(a)  Affirmed  in  Ferrail  vs.  Kent.  4  Gill,  212.     Distinguished  in  Chaneyvs. 
Transportation  Line^  59  Md.  569.    See  Cullum  vs.  Bevans^  6  H.  &  J.  385. 


M'ELDERRT  BT  Ai..  vs.  FLANNAGAN.— 1  H.  &  6.     221 

8hip-yard  for  the  bnilding  and  repairing  of  ships  and  other  vessels; 
and  that  the  said  goods  and  chattels  were  the  property  of  one  Wil- 
liam Carman,  and  where  a  certain  sloop  or  vessel  upon  the  stocks  and 
anfinished,  and  at  the  time  of  the  said  distress  was  in  the  posses- 
sion of  the  plaintiff's  intestate  in  the  said  public  ship-yard,  in  the 
ordinary  course  of  his  trade  as  a  ship-carpenter,  for  the  purpose  of 
being  built  and  finished,  and  for  no  other  purpose,  and  that  the 
plaintiff's  intestate  had  no  property  therein  except  as  bailee  as 
aforesaid  of  the  said  Carman,  &c.  The  defendants  joined  issues  to 
the  first  and  second  pleas.  To  the  third  plea  they  replied,  that 
they  did  not,  before  the  time  at  which  the  distress  was  made,  and 
before  the  time  the  said  rent  was  due,  enter  wrongfully  into  the 
said  close,  and  put  out  the  plaintiff's  intestate,  &c.  Issue  joined. 
To  the  fourth  plea  they  replied,  that  the  said  goods  and  chattels 
were  not  the  property  of  William  Carman,  and  the  sloop  or  vessel 
was  not,  at  the  time  of  the  distress,  in  the  possession  of  the  plain- 
tiff's intestate,  in  his  public  ship-yard,  in  the  ordinary  course  of  his 
trade,  &c.  and  that  he  had  proi)erty  therein.    Issue  joined. 

1.  The  avowants,  at  the  trial,  gave  evidence,  that  in  the  year 
1810,  William  Flannagan,  the  plaintiff's  intestate,  rented  of  Thomas 
M'Elderry,  under  whom  the  defendants  claim,  part  of  the  property, 
for  the  rent  of  which  the  distress  was  laid  in  ♦  this  cause,  at  q  -  ^ 
the  rent  of  f500  per  annum,  and  afterwards  rented  another  ***** 
part  of  the  said  property  at  the  additional  rent  of  $200  per  annum ; 
and  that  the  property  thus  rented  extended  from,  &c.  That  after- 
wards Flannagan  on  the  18th  of  August,  1811,  rented  by  parol  of 
the  defendants  the  whole  property  from  A,  round  to  N,  for  five 
years,  for  $1,200  per  annum.  That  after  Flannagan  had  enjoyed  the 
same  for  somewhat  more  than  one  year,  the  avowants  having  re- 
ceived a  proposition  for  the  renting  of  the  wharf  from  I  to  M,  called 
upon  Flannagan  and  asked  him  if  would  give  up  a  part  of  said 
wharf  for  a  proper  consideration,  to  enable  them  to  make  a  lease  in 
perpetuity  to  Martin  F.  Maber;  that  Flannagan  in  July,  1813, 
agreed  that  the  avowants  should  lease  to  Martin  F.  Maher  a  part  of 
said  property  called  the  New  Wharf,  as  described  in  the  lease  to 
them ;  and  that  he,  Flannagan,  should  rent  the  residue  in  his  pos- 
session at  the  rate  of  $600  per  annum;  and  that  Flannagan  enjoyed 
the  property  from  A  to  I  for  two  years  next  after  this  18th  of 
August,  1813,  and  until  the  time  of  the  distress  which  was  laid  by 
the  defendants.  And  the  avowants  further  proved,  that  immedi- 
ately upon  said  agreement  the  avowants  executed  the  following 
lease  to  said  Maher,  dated  the  29th  of  July,  1813,  for  all  that  lot, 
piece  or  parcel  of  ground,  situate,  lying  and  being  in  the  City  of 
Baltimore,  and  contained  within  the  following  metes  and  bounds, 
courses  and  distances,  to  wit:  Beginning,  &c.  To  have  and  to 
hold,  &c.  for  99  years,  at  the  yearly  rent  of  $2,125,  with  the  usual 
covenants  to  pay  the  rent,  and  liberty  to  re-enter  on  non-payment, 
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&c.    Which  lease  extends  from  I  to  M ;  and  that  Flannagan  having 
some  timber  on  said  part  so  leased  to  Maher,  he  removed  the  same 
from  off  said  lot  when  requested  so  to  do;  and  that  Flannagan  was 
present  and  saw  the  improvements  made  by  Smith  and  Maher  on  the 
whole  of  said  lot,  and  never  objected  to  the  same.    That  Maher  paid 
rent  to  the  avowants  for  his  part  of  said  lot  up  to  the  time  of  lay- 
ing the  distress  in  this  ciise,  and  was  never  forbidden  so  to  do  by 
Flannagan.    And  that  after  the  said  lease  was  made  by  the  avowants 
to  Maher,  the  front  of  which,  from  I  to  M,  was  lying  on  the  navigable 
waters  of  the  basin  of  Baltimore,  Maher  applied  to  the  port  wardens 
of  Baltimore  for  permission  to  drive  the  piles  from  H  to  N,  which 
Qi  1    *  pe^*nii8sion  was  granted  to  him  by  said  port 'wardens,  and 
•**^   that  said  piles  were  not  driven  by  the  direction  or  aathority 
of  the  avowants,  or  either  of  them  ;  and  that  daring  all  the  holding 
of  Flannagan  there  was  a  chained  movable  floating  log  fixed  with 
one  end  to  H  and  the  other  on  the  piles,  long  enough  to  permit  ves- 
sels and  timber  to  come  to  the  wharf  from  H  to  I,  thus  log  serving 
as  a  door  for  that  purpose,  and  that  there  never  was  a  period  during 
the  whole  of  said  renting  by  Flannagan,  in  which  there  was  not 
ample  room  on  the  other  pai*t  of  said  demised  premises,  at  which 
he  might  land  lumber  or  carry  in  vessels,  those  being  the  only  two 
purposes  for  which  said  wharf  was  requisite.    The  avowants  farther 
gave  in  evidence,  by  one  Daniel  Conn,  a  competent  witness,  that 
after  the  two  years  rent  became  due,  which  are  in  controversy  in  this 
cause,  he  went  with  Mrs.  M'Elderry,  one  of  the  avowants,  and  one 
of  the  lessors  of  Flannagan,  to  Flannagan,  to  reqnire  of  him  the 
payment  of  said  two  years  rent.    That  they  saw  Flannagan,  who 
objected  to  pay  it,  but  that  nothing  was  said  about  any  other  rent 
than  that  now  in  dispute.    The  plaintiff,  in  order  to  support  the 
third  issue  on  his  part/  gave  in  evidence,  that  William  Flannagan, 
the  original  plaintiff  in  this  cause,  some  time  prior  to  the  year  1810, 
held  as  tenant  to  Thomas  M'Elderi-y,  deceased,  whose  heirs-at-law 
the  defendants  are,  at  the  annual  rent  of  $500,  a  portion  of  the  prop- 
erty known  by  the  name  of  M^Elderry's  Wharf,  beginning  for  the 
water  front  of  said  portion  of  property  at  the  point  marked  A,  u|)on 
the  plot  hereunto  annexed,  and  running  thence  southerly  to  B,  and 
thence  round   to  O ;  that  one  Ludwig  Herring  occupied  under  the 
said  Thomas  M'Elderry,  and  as  his  tenant,  about  80  feet  front,  or 
thereabouts,  lying  immediately  north  of  the  point  A;  and  that  one 
Salisbury  occupied  the  lower  end  of  the  wharf;  that  at  that  time  the 
wharf  extended  as  far  south  as  the  line  H  I  R ;  and  that  there  was 
also  an  unfinished  wharf  projecting  southwardly  from  the  line  I  B 
about  60  feet;  that  Salisbury  occupied  the  whole  lower  end  of  the 
wharf,  including  the  said  unfinished  wharf  or  projection,  and  the 
water  right  in  front  thereof,  and  of  the  line  H  I.   That  by  a  contract 
made  between  the  said  Thomas  M'EIdeiTy  and  Flannagan,  sometime 
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in  1810,  the  said  M'EIderry  demised  to  Flannagan  the'  whole   q^  ^^ 
♦  of  said  wharf  property,  which  had  been  rented  both  by   ^^^ 
Flannagao  and  Salisbury,  at  the  annaal  rent  of  $700.    That  subse- 
qnent  to  the  said  last  mentioned  demise  the  wharf  was  extended  to 
its  present  limits,  as  laid  down  apon  the  plot,  southwardly  from  the 
termination  of  the  old  wharf  to  the  point  M  and  N.    That  after  the 
said  extension,  the  defendants,  who  had  then  succeeded  to  the  prop- 
erty upon  the  death  of  Thomas  M'Elderry,  whose  heirs-at-law  they 
are,  demised  by  parol,  to  Flanuagan,  the  whole  of  said  wharf  prop- 
erty beginning  at  A  round  to  N  at  the  annual  rent  of  $1,200  for  five 
years,  commencing  on  the  18th  of  August,  1811.    That  on  the  29th 
of  July,  1813,  the  defendants  leased  to  Job  Smith,  and  others,  at  the 
annual  rent  of  $2,125,  all  that  part  of  the  wharf  which  is  south  of 
line  H  I B.    That  Smith,  and  others,  entered  and  took  possession 
of  the  part  of  the  wharf  so  leased,  and  drove  piles  in  the  place  indi- 
cated by  the  dotted  curved  line  from  H  to  N,  to  the  utter  destruction 
of  that  part  of  the  wharf  called  the  South  Cross  Wharf;  that  is  to 
say,  that  part  of  the  wharf  from  H  to  I.    That  the  said  piles,  and 
the  occupier  of  the  west  front  wharf  running  southerly  from  I  to  M 
by  the  said  last  mentioned  lessees,  not  only  deprived  Flannagan  of 
the  use  of  all  that  part  of  the  property  south  of  the  line  H  I  B,  but 
rendered  the  south  front  wharf  from  H  to  I  of  no  use  or  value  to 
Flannagan.    That  the  said  south  front  wharf  had  previously  been  of 
great  importance  to  Flannagan.    That  Flannagan  was  a  ship  car- 
penter, and  that  the  said  south  front  wharf  was,  on  account  of  its 
situation  in  relation  to  the  part,  particularly  adapted  for  the  purpose 
of  heaving  down  vessels,  and  was  employed  by  Flannagan  for  that 
purpose ;  one  large  biig  was  actually  hove  down  at  the  said  south 
front  wharf.    After  the  said  lease  from  the  defendants  Co  Smith  and 
others,  no  vessel  could  be  hove  down  at  said  south  front  wharf,  as 
well  on  account  of  the  driving  of  the  piles  aforesaid,  as  of  the 
occupation  of  the  west  front  wharf,  running  southwardly  from  I, 
by  the  said  last  mentioned  lessees.    The  plaintiflf  further  proved 
by  William  Carman,  a  witness  sworn  in  the  cause,  that  in  the  month 
of  March,  1813,  the  defendants  leased  to  the  witness  100  feet  of 
ground  lor  99  years,  renewable  forever,  at  the  rate  of  five  dollars 
per  foot  per  annum,  by  deed  dated  the  8th  of  •  March,    ^  -  q 
1813,  and    which   was    executed    by    Elizabeth,  John   and   •**•* 
Thomas  M'Elderry,  in  virtue  of  an  Act  of  Assembly  appointing 
them    trustees,    &c.    to    William    Carman,   James    Mosher,    and 
Bobert  Carey  Long,  in  the  pro]>ortion  of  one  undivided  half  to  Car- 
man, one  undivided  fourth  to  MOvsher,  and  the  remaining  undivided 
fourth  to  Long,  &c.    And  that  in  pursuance  of,  and  by  authority  of 
said  lease,  the  witness  entered  into  the  said  100  feet  of  ground,  and 
began  to  remove  some  lumber  and  timber  belonging  to  Flannagan 
from  ott'  the  same,  and  to  dig  the  foundation  for  an  office.    That 
while  so  removing  said  timber  and  lumber,  and  digging  said  founda- 
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tion,  Flannagan  came  to  witness  and  told  him  he  was  encroaching 
on  the  grounds  leased  to  him,  Flannagan,  by  the  defendants.    That 
witncvss  replied  he  did  not  know  how  that  was;  that  he  had  a  lease 
of  the  ground,  and  that  he,  Flannagan,  would  have  to  settle  it  with 
the  defendants.    That  the  witness  proceeded  to  remove,  and  did 
remove  the  lumber  of  Flannagan  from  off  the  ground,  and  dug  the 
foundation,  and  built  a  brick  office  thereon,  and  enclosed  the  whole 
of  said  100  feet  of  ground  by  a  fence.    The  plaintiff  further  proved, 
that  16  feet  of  the  100  feet  leased  by  the  defendants  to  Carman, 
(from  which  16  feet  Carman  removed  the  lumber,  and  on  which  he 
built  the  office  as  before  stated,)  was  part  of  the  ground  originally 
leased  by  Flannagan  from  the  defendants;  and  that  Carman  has 
continued  to  hold  the  said  16  feet  under  and  by  virtue  of  the  author- 
ity of  his  lease  aforesaid,  ever  since,  and  held  the  same  as  aforesiiid 
during  the  time  in  which  the  rent  in  this  case  is  alleged  to  have  ac- 
crued.   The  avowants  then  proved,  that  al)out  the  time  of  the  lease 
to  Carman,  he  proceeded  to  erect  a  brick  shop  on   said  16  feet, 
and  proceeded  to  remove  some  of  Flannagan's  lumber  which  wa^ 
lying  thereon ;  that  Flannagan  came  and  at  first  objected  to  it,  hat 
that  Carman  told  him  he  had  leased  of  M'EIderry,  and  then  pro- 
ceeded to  reniove  the  lumber,  Flannagan  standing  b^'  and  seeing  its 
removal  without  making  any  further  objections;  and  that  Flanna- 
gan never  did  object  afterwards  to  the  erection  of  said  office,  until 
the  quarrel  arose  in  1816,  anil  he  sent  Carman  notice  that  he  should 
consider  him  his  tenant.    The  plaintiff'  then  moved  the  Court  to 
direct  the  jury,  that  if  they  shall  ♦  believe  the  lease  from  the 
^'^   defendants  to  William  Carman,  as  given  in  evidence,  included 
a  part  of  the  ground  to  which  Flannagan  was  entitled  under  his 
lease  from  the  defendants  of  the  18th  of  August,  1811,  and  that 
Carman,  by  virtue  of  his  lease,  entered  upon  such  part,  and  thereby 
excluded  Flannagan  from  the  possession  thereof,  without  his  consent 
and  against  his  will,  then  such  entry  and  exclusion  suspended  the 
legal  right  of  the  defendants  to  demand  rent  from  Flannagan  for 
the  whole  or  any  part  of  the  pro[)erty  so  leased  to  him,  as  long  as 
Flannagan  was  deprived  of  the  possession  of  that  part  so  leased  and 
occupied  by  Carman,  and  included  in  the  lease  from  the  defendants 
to  Flannagan  as  aforesaid.     Which  opinion  and  direction  the  Court, 
[Archer,  C.  J.]  gave.    The  avowant  excepted. 

2.  The  preceding  evidence  having  b(»en  given,  the  avowants  made 
the  three  following  prayers  to  the  Court:  1st.  If  the  jury  should 
believe  from  the  evidence,  that  on  the  18th  of  August,  1813,  the 
date  of  the  lease  from  the  avowants  to  Flannagan,  ui>on  which  was 
reserved  the  rent  of  ¥600,  Flannagan  knew  that  Carman  claimed, 
and  had  taken  possession  of,  under  his  lease  from  the  avowants,  of 
the  16  feet  lying  between  the  lines  on  the  plot  from  A  to,  &c,  that 
then  they  may  presume  that  said  16  feet  were  not  intended  to  be 
included  in  the  lease  aforesaid  to  Flannagan.     Which  direction  the 
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Conrt  refused  to  give ;  but  informed  the  jury  that  they  should  look 
to  all  the  facts  in  evidence,  and  from  them  determine  the  extent  and 
limits  of  the  lease  to  the  plaintiflf'.    2d.  If  the  jury  believe  from  the 
evidence,  that  after  Carman  took  possession  of  the  16  feet  marked  on 
the  pjot,  Flannagan  did  not  apply  to  the  avowants  in  relation  to  said 
possession,  but  afterwards  gave  Carman  notice  to  pay  the  rent  of 
said  16  feet  to  him,  Flannagan,  that  then  Flannagan  elected  to  take 
Carman  as  his  tenant,  and  that  his  so  doing  prevents  said  posses- 
sion from  amounting  to  an  eviction  of  Flannagan  from  the  property 
held  by  him  from  the  avowants.    3d.  Upon  all  the  evidence  and 
pleadings  in  this  cause,  the  avowants  prayed  the  Court  to  instruct 
the  jury,  that  they  are  entitled  to  recover.    Which  direction  the 
Court  refused  to  give.    The  avowants  excepted. 

•3.  The  plaintiff,  in  order  to  support  the  fourth  issue  on    ^^  - 
lis  part,  gave  in  evidence  that  William  Carman,  mentioned   *-*S 
n  the  fourth  plea  of  him  the  plaintiff,  agreed  with  William  Flanna- 
Ifan,  the  original  plaintiff  in  this  cause,  that  he  Flannagan,  should 
mild  for  him.  Carman,  a  sloop,  for  which  Carman  was  to  pay  as  the 
rork  advanced.    That  Flannagan  accordingly  built  a  sloop  for  Car- 
nan,  and  that  Carman  paid  to  Flannagan  money  on  account  of  the 
aid  sloop.    That  on  the  27th  of  February,  1816,  the  captain  em- 
loyed  by  Carman  to  command  said  sloop,  commenced  superin- 
ending  the  said  sloop,  and  did  actually  superintend  and  work  on 
card  her,  and  that  his  wages  commenced  from  that  da}*,  she  then 
eing  apon  the  stocks.    That  the  said  sloop  was  intended  to  be 
ranched  upon  the  1st  of  March,  1816,  about  12  o'clock  at  noon ;  that 
bout  10  o'clock,  A.  M.  on  the  said  1st  of  March,  the  defendants  dis- 
ained  the  said  sloop ;  that  in  the  course  of  the  day  she  was  re- 
evied,  and  was  actually  launched  about  5  o'clock,  P.  M.  of  the 
me  day.    That  previous  to  the  distress.  Carman  had  paid  to  Flan- 
igan,  for  and  on  account  of  the  said  sloop,  and  in  pursuance  of  the 
ntract  for  building  her,  the  sum  of  $1,450.    That  at  the  time  of 
8  distress  the  mast  of  the  said  sloop  was  in  her,  and  she  was  as 
ich  rigged  as  she  could  be  previous  to  launching.      That  the 
ners'  work  was  all  done;  that  she  was  painted  and  varnished, 
lat  there  was  much  blacksmiths'  work  done  upon  her.    That  Flan- 
gan  had  nothing  to  do  with  the  rigging,  joiners'  work,  blacksmiths' 
rk,  painting  or  varnishing  the  said  sloop ;  but  that  the  same  were 
be  paid  for  by  Carman.    That  there  were  other  workmanship  and 
>teriah<  employed  in  and  about  the  said  sloop  before  the  said  dis- 
ss, for   which  Carman  had  paid,  or  was  responsible,  and  which 
re  finished  by  persons  other  than   Flannagan,  and  with  which 
.nnagan  had  nothing  to  do.    That  Carman  had  paid,  and  was 
ponsible  for  the  sum  of  $710,  and  upwards,  for  the  workmanship 
I  materials  furnished  and  employed  in  and  about  the  said  sloop, 
persons  other  than  Flannagan,  and  with  which  he,  Flannagan, 
I  nothing  to  do.     That  Flannagan  was  a  ship-carpenter;  and 
X5  1 H.  &  a.  « 
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that  the  place  where  the  distress  was  made  was  his  ship-yard.  The 
defendants,  to  support  the  said  issae  on  their  part,  gave  in  evidence, 
^  -  ^  ♦  that  there  was  due  to  Flannagan,  on  account  of  the  said 
•****  sloop,  the  sum  of  $333.60.  That  the  «iontract  between  Car 
man  and  Flannagan  was  that  Flannagan  should  furnish  all  the  mate- 
rials for  his  work  on  said  vessel,  and  should  finish  the  said  sloop  to  a 
cleat.  That  the  meaning  of  said  contract,  as  understood  by  mer- 
chants and  ship-carpenters,  is  that  the  whole  of  the  ship-carpenter's 
work  shall  be  done;  that  it  is  part  of  the  ship^carpenter's  work  to 
launch  the  vessel,  which  is  a  difficult  and  dangerous  operation,  and 
until  it  is  over,  vessels  are  always  considered  at  the  risk  of  the 
builder.  That  said  vessel  was  only  measured,  and  her  tonnage 
ascertained,  after  she  was  launched;  and  that  said  distress  was 
levied  whilst  said  vessel  was  on  the  stocks,  and  before  the  carpen- 
ter's certificate  was  given  for  her;  and  it  is  quit«  usual  for  captains 
of  vessels  to  superintend  the  building  and  equipping  of  vessels 
whilst  on  the  stocks.  The  defendants  then  prayed  the  Court,  that 
upon  the  foregoing  evidence,  the  plaintiff  was  not  entitled  to  recover. 
Which  opinion  the  Court  refused  to  give.  The  avowants  excepted. 
Verdict  and  judgment  for  the  plaintiff;  and  the  defendants  (the 
avowants,)  appealed  to  this  Court. 

The  cause  was  argued  at  the  last  June  Term  before  Buchanan, 
0.  J.,  Stephen  and  Doksey,  JJ. 

B.  Johnson^  for  the  appellants,  contended  upon  the  first  bill  of 
exceptions,  1.  That  admitting  Carman,  under  his  lease  of  the  8th 
of  March,  1813,  took  possession  of  16  feet  of  the  whole  ground  origi- 
nally leased  by  the  appellants  to  Flannagan,  such  possession  did  not 
in  law  amount  to  an  eviction  of  Flannagan  by  the  appellants,  of 
those  16  feet,  so  as  to  extinguish  their  right  to  the  rent. 

2.  By  the  evidence,  Carman's  possession  under  his  lease  of  the 
8th  of  March,  1813,  of  the  16  feet,  was  before  the  lease  stated  in  the 
avowry  from  the  appellants  to  Flannagan  of  the  18th  of  August, 
1813,  and  did  not  interfere  with  Flannagan's  enjoyment  under  his 
last  lease,  of  any  part  of  the  property  embraced  by  it ;  and,  there- 
fore, did  not  operate  to  suspend  or  extinguish  the  appellants'  right 
to  the  reserved  rent. 

3.  Upon  the  second  bill  of  exceptions  he  contended,  that  the  noti- 

fication  by  Flannagan  to  Carman,  after  the  date  of  •  Carman's 
•'■'^  ■  lease  from  the  appellants,  operated  to  make  Carman  an  under- 
tenant of  Flannagan,  and  to  prevent  that  lease  from  having  the 
effect  of  evicting  Flannagan  from  any  part  of  the  property  leased 
to  him  by  the  appellants,  so  as  to  suspend  the  right  of  the  appel- 
lants to  demand,  under  the  last  lease,  their  rent  from  Flannagan. 
Upon  the  first  and  third  prayers  in  this  bill  of  exceptions,  no  ques- 
tion will  be  raised. 
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4.  On  the  third  bill  of  exceptions,  he  contended,  that  the  form  of 
this  exception  admits  the  lease  stated  in  the  avowry,  and  that  the 
rent  was  due  at  the  date  of  the  distress,  &g.  1.  That  as  Flannagan 
continued  in  possession  of  the  property  distrained  at  the  time  of 
the  distress,  he  had  such  an  estate  in  the  property  as  rendered  it 
liable  to  distress.  2.  That  if  he  had  not  such  an  estate,  it  was  be- 
cause he  had  parted  with  his  possession,  in  which  event  he  had 
neither  a  general  nor  special  property  in  the  vessel  distrained,  and 
could  not,  therefore,  as  is  the  prayer  in  this  exception,  maintain  this 
action  for  the  vessel. 

On  the  first  and  second  points,  he  cited  Clayton  vs.  BUtikey^  8  T, 
R.  3.  The  Act  of  1766,  ch.  14.  LaidUr  vs.  Young^  2  H.  db  J.  69;  4 
B€Lc.  Ah.  tit.  Leases^  dsc.  (S  3,)  212.  On  the  fourth  point,  3  BJk.  Com. 
7;  Zagary  vs.  FurneUy  2  Campb.  240;  McDonald  vs.  Hewetty  15  Johns. 
349;  Allegre  vs.  Maryland  Insurance  Company,  6  H.  <6  J.  408;  Muck- 
low  vs.  Mangles,  1  Taunt.  318. 

Wirt,  (Attomey-Greneral  of  U.  S.)  Meredith  and  Evans,  for  the 
appellee.  Upon  the  first  bill  of  exceptions  they  contended,  that  an 
eviction  of  part  of  the  land  demised  suspended  the  whole  rent.  3 
Bcui.  Ah.  tit.  Extinguishment,  (A)  105 ;  6  Ba^i.  Ah.  tit.  Rent,  49 ;  Co. 
Litt.  148  a;  GiW.  on  Rents,  178;  Eddowes  vs.  Niell,  4  BaU.  Rep.  134. 
The  entry  of  Carman  was  an  eviction  of  Flannagan ;  and  the  act  of 
Carman  was  the  act  of  the  appellants,  his  lessors.  Co.  Litt.  249, 
(note,)  217,  {note  3;)  Freeman  vs.  Barnes,  1  Vent.  80.  The  lease  to 
Flannagan  was  not  a  void  contract  under  the  Statute  of  Frauds,  or 
the  Act  of  1766,  ch.  14.  A  parol  lease  from  year  to  year  for  seven 
years,  is  not  a  lease  for  a  year  certain,  but  for  seven  years.  ^  -  ^ 
Rob.  on  Frauds,  242,  243,  (note;)  Legg  vs.  Strudwick,  2  Salk.  ^*W 
414;  Birch  vs.  Wright,  1  T.  R.  378,  381,  per  Buller,  J.  A  new  lease 
of  a  part  is  no  surrender  of  an  old  lease.  A  surrender  of  part  is  no 
surrender  of  the  whole.  6  Com.  Duj.  tit.  Surrender,  (I  2,)  320;  Rob. 
on  Frauds,  25S,  259,  261 ;  4  Bac.  Ah.  tit  Leases,  217;  3  Bac.  Ah. 
105.  It  is  not  a  new  leiise  of  any  part.  The  avowry  does  not  state 
what  part  was  demised.  The  first  and  second  issues  were  found  for 
the  plaintiff  without  any  direction  from  the  Court  to  the  jury. 
Rob.  on  Frauds,  244;  Doe  vs.  Bell,  6  T.  R.  471.  As  to  the  appor- 
tionment of  rent — Co.  Litt.  148;  Com.  Big.  tit.  Suspension,  (E.) 

On  the  third  bill  of  exceptions.  A  landlord  has  a  right  to  dis- 
train any  property  on  the  premises,  excepting  that  placed  there  for 
public  convenience,  and  the  benefit  of  trade  and  commerce.  Oilman 
vs.  EUon,  7  Serg.  &  Low.  355.  Here  the  property  of  sundry  per- 
sons was  taken  as  the  property  of  one  person.  The  vessel  taken 
was  the  common  property  of  different  mechanics — if  she  was  not 
the  property  wholly  of  Carman.  He  was  responsible  to  the  mechanics. 
Take  him  as  having  a  joint  property  with  Flannagan,  the  distress 
was  improper.  Co.  Litt.  47.  But  the  whole  property  in  the  vcvssel 
"was  in  Carman.     Woods  vs.  Russell,  7  Serg.  dt  Lotc.  310.    A  mere 
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right  of  possession  is  safficient  to  maintaiu  replevin.     Smith  vs. 
WilUamsonj  1  H.  (&  J.  147. 

Taney  J  in  reply,  referred  to  McDonald  vs.  Hewett,  15  Johns.  349 ; 
Woods  vs.  Russell^  7  Serg,  i&  JjOw,  310;  Oilman  xs.  JSltonj  Ibidj  367; 
1  Bac.  Ab.  tit.  Agreement^  (C)  115 ;  Bob.  on  Frauds,  241,  242 ;  4  Bac. 
Ab.  212,  217.  Curia  adv.  vuU. 

DOBSEY,  J.  at  this  term,  delivered  the  opinion  of  the  Court.    The 
correctness  of  the  opinion  given  by  the  County  Court  on  the  first 
bill  of  exceptions,  depends  entirely  on  the  existence  of  a  fact,  of 
which,  to  view  it  in  the  aspect  most  favorable  to  the  appellee,  there 
is  considerable  doubt.    By  the  demise  of  the  18tb  of  August,  1811, 
Flannagan  held  of  the  appellants,  by  parol,  for  five  years,  the  whole 
of  the  wharf  property  alluded  to  in  any  part  of  the  proceedings  in 
this  cause.    On  the  8th  of  March,  1813,  the  appellants  leased  te 
William  Carman  a  part  of  it  fronting  100  feet  on  the  water;  and  on 
the  29th  of  the  succeeding  July,  by  the  consent  of  Flannagan,  made 
a  lease  of  that  part  of  said  wharf  called  the  New  Wharf,  to  Martin 
F.  Maher,  for  99  years  renewable  forever;  and  according  to  the 
testimony  of  the  appellants,  as  stated  in  this  bill  of  exceptions,  he, 
Flannagan,  agreed  to  rent  the  residue  of  said  wharf  in  his  posses- 
sion, at  the  rate  of  (600  per  annum.     Whether,  in  the  opinion  of 
the  Court,  according  to  the  weight  of  testimony,  this  contract  of 
July,  1813,  is  to  be  considered  as  a  surrender  of  all  those  parts  of 
the  wharf  only  which  were  leased  to  Maher,  and  an  apportionment 
of  the  rent  for  the  residue,  or  as   a  surrender  of  the  whole  wharf, 
and  an  acceptance  by  Flannagan  of  a  new  lease  of  all  that  part  of 
the  wharf  not  included  in  Maher's  lease,  is  wholly  immaterial  in 
deciding  on  the  prayer  made  to  the  County  Court.    Before  the 
Court  could  legally  give  the  instruction  prayed  for  by  the  appellee, 
they  must  admit  the  truth  of  the  testimony  ofifered  by  the  appel- 
lants, and  of  the  testimony  given  by  the  appellee,  which  may  ope- 
rate in  the  appellants'  favor,  and  the  existence  of  all  material  facts 
-    •reasonably  dedncible  therefrom,  even  though  contradicted 
^'^'-   in  every  particular  by  the  testimony  on  the  part  of  the 
appellee.    Upon  no  other  principle  can  the  case  be  withdrawn  from 
the  consideration  of  the  jury,  who  alone  are  competent  to  decide  on 
facta  of  which  contradictory  evidence  may  be  offered.    The  agree- 
ment of  the  29th  of  July,  1813,  as  proved  by  the  appellants,  is 
therefore  a  concessum  in  the  cause.    If  there  were  no  proof  to  show 
that  the  possession  of  Carman's  lot  was  out  of  Flannagan  at  the 
time  of  that  agreement,  then  were  the  Court  below  justified  in  the 
opinion  they  have  given.    But  if  there  be  evidence  from  which  a 
rational  mind  could  infer  such  a  fact,  the  County  Court  have  invaded 
the  province  of  the  jury,  and  their  judgment  must  be  reversed. 
The  proof  on  the  part  of  the  appellee,  is  that  Carman,  in  pursuauce 
of  his  lease,  entered  upon  his  100  feet  of  ground,  erected  a  shop  on 
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16  feet  thereof,  and  enclosed  the  whole  with  a  fence.  The  appel- 
lants prove  that  this  was  done  about  the  time  of  the  lease  to  Gar- 
man.  When  this  testimony  is  coupled  with  the  agreement  of  the 
29th  of  July,  1813,  in  which  the  word  possession  is  used,  for  no 
other  purpose  that  is  discern il>le,  unless  it  be  to  exclude  from  the 
demise  to  Flannagan,  the  lot  leased  to  (Jarman,  can  it  be  said  that 
there  is  no  evidence  admissible  to  the  jury  to  show  possession  in 
Carman  at  the  time  of  such  agreement?  Lie  who  would  refer  to 
the  case  of  Ludlow  vs.  Ogdon^  2  Wheat  178,  (which  however  it 
must  be  admitted  extends  the  power  of  a  jury  to  the  utmost  verge 
of  rationality,)  would  not  hesitate  in  returning  a  negative  answer 
to  this  question. 

The  second  bill  of  exceptions  presents  three  separate  prayers  on 
the  part  of  the  appellants,  all  of  which  were  refused  by  the  Court. 
In  the  decision  on  the  first  and  third,  the  counsel  of  the  appellants 
have  stated  their  entire  acquiescence ;  and  of  that  made  on  the 
second  there  is  as  little  cause  of  complaint.  Whether  there  was  an 
eviction  or  not  depends  upon  all  the  circumstances  of  the  case,  and 
not  upon  the  two  isolated  facts  which  have  been  selected  as  the  basis 
of  the  prayer,  Flannagan  was  not  bound  to  resist  by  force  the  acts 
of  Carman  in  taking  possession  of  the  lot  demised  to  him,  and  his 
notifying  Carman,  after  the  distress  was  levied,  that  he  should  con- 
sider him  his  tenant,  did  not  make  him  so,  or  release  him  from  his 
•  covenants  to  the  appellants;  and  upon  no  principle  of  law  qoo 
or  justice  should  an  act  so  nugatory  and  inoperative  be  con-  ^'^'^ 
strued  to  divest  Flannagan  of  an  unquestionable  legal  right. 

The  only  question  designed  to  be  raised  by  the  third  bill  of  excep- 
tions is,  whether  Flannagan  had  such  an  interest  in  the  sloop,  as 
coald  be  the  subject  of  a  distress  for  rent.  By  the  refusal  to  give 
the  instruction  demanded  by  the  appellants,  the  Court  below  have 
determined,  that  such  a  distress  was  unlawful ;  and  from  this  deci- 
sion an  appeal  has  been  wisely  taken.  Even  let  it  be  conceded  that 
all  the  materials  and  work  of  the  blacksmith,  the  ship-joiner,  the 
painter  and  rigger,  were  the  general  property  of  Carman,  and  that 
he  had  a  like  interest  in  the  materials  and  workmanship  of  the  car- 
penter to  the  extent  of  his  payments  made  on  the  sloop,  and  also 
that  the  ship-yard  of  Flannagan,  for  reasons  of  public  policy,  and  for 
the  encouragement  of  commerce,  x^rotects  from  distress  the  property 
of  third  i)ersons,  placed  there  in  the  ordinary  course  of  business ; 
yet  is  it  not  a  proposition  equally  undeniable,  that  Flannagan  had 
the  same  property  in  his  materials  and  labor  on  the  sloop,  to  the  ex- 
tent of  the  balance  due  to  him  therefor?  The  privileges  of  his  ship- 
yard cast  around  his  interest  no  protection,  and  it  remained  liable 
to  distress  in  the  same  manner  that  his  separate  property  would 
have  been.  Joint  property,  in  the  i)ossession  of  one  of  the  owners 
may  be  seized  and  sold  under  a  fieri  facias  ii,g3,iust  him  only,  and  the 
purchaser's  right  would  be  complete  to  the  extent  of  the  interest  of 
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him  against  whom  the  execntion  issued ;  and  he  might  hold  posses- 
sion accordingly.  In  the  present  case,  if  under  the  Stat,  of  17  Gar. 
II,  ch.  7,  the  jury  be  required  by  the  appellants  to  ascertain  the 
amount  of  property  distrained,  they  must  have  hmited  its  value  to 
the  balance  due  from  Carman  to  Flannagan;  and  if  declining  to  pro- 
ceed under  this  statute,  a  general  judgment  for  a  return  bad  been 
rendered,  Carman,  by  application  to  a  Court  of  equity,  would  have 
recovered  the  dloop,  upon  his  paying  to  the  purchaser  the  balance 
due  for  it  according  to  his  contract. 

Flannagan's  interest  being  adjudged  distrainable,  his  right  to 
maintain  replevin  as  the  bailee  of  Carman,  so  much  relied  on  in  the 
argument,  necessarily  falls  to  the  ground — one  joint  owner  of  a  chat- 
^  ^  tel  being  incompetent  to  maintain  replevin  *  against  another. 
•*'^**  And  upon  no  principle  can  the  rights  of  the  bailee,  in  such  a 
case,  be  extended  beyond  those  of  his  principal. 

The  case  of  Woods  vs.  Russellj  5  Bam.  &  Aid.  042,  urged  by  the 
apx)ellee's  counsel  as  conclusive  upon  the  case  before  us,  is  clearly 
distinguishable  from  it.  Here  no  act  was  done  by  Flannagan  which 
could  be  tortured  into  an  admission  that  the  entire  property  in  the 
sloop  should  pass  to  Carman,  but  upon  the  payment  of  the  whole 
price  stipulated  to  be  paid  for  her.  There  the  ship-builder  was  privy 
to  the  chartering  of  the  ship  by  him  for  whom  she  was  built,  assented 
to  the  measurement  thereof,  and  gave  the  usual  certificate  of  build- 
ing, &c.  to  authorize  the  granting  to  him  a  register,  which  issued 
accordingly,  and  could  only  have  been  obtained  by  making  an  affida- 
vit of  ownerahip.  These  facts  create  an  irresistible  implication,  that 
the  builder  consented  that  the  general  property  in  the  ship  should  be 
considered  from  that  time  as  being  in  the  defendant.  And  in  that 
light  were  they  viewed  by  the  Court. 

The  rights  of  the  party,  for  whom  any  article  is  built  agreeably  to 
contract,  is  very  strongly  marked  out  in  MuMow  vs.  Mangles^  1 
Taunt.  318.  Boyland  contracted  to  build  a  barge  for  Pocock,  and 
received  from  time  to  time,  as  the  work  proceeded,  £190,  the  value 
of  the  barge.  When  it  was  nearly  completed,  Pocoek's  name  was 
painted  on  the  stern.  Royland  became  bankrupt  before  its  comple- 
tion. The  Court  held  that  the  barge  was  not  the  property  of  Pocock 
until  finished;  that  it  was  a  quite  different  thing  from  a  contract  of 
sale.  And  Lawrence,  Justice,  stated  that  no  property  vested,  till  the 
thing  is  finished  and  delivered.  Such  a  general  rule,  though  appli- 
cable to  the  case  in  which  it  was  pronounced,  would  be  prwluctive  of 
much  inconvenience,  and  great  injustice,  if  applied  to  the  facts  before 
us.  There  the  contract  was  simply  to  build  the  barge.  No  agree- 
ment to  pay  the  stifmlated  price  as  the  work  proceeded — nothing  to 
specify  the  particular  barge  to  which  the  contract  or  money  paid 
should  attach — nothing  by  which  its  identity  could  be  ascertained. 
The  delivery  of  any  other  barge  would  have  been  strictly  a  compliance 
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with  the  contract.  Not  so  here;  the  sloop  wa«  to  be  •  paid  ^^^^ 
for  "  as  the  work  advanced,"  all  the  materials  and  labor,  ex-  ^"^^ 
cept  what  appertained  to  the  ship-carpenter's  work,  were  to  be  fur- 
nished and  paid  for  by  Carman.  The  contract,  therefore,  attached 
on  and  identified  that  particular  sloop;  the  delivery  of  no  other 
would  have  been  by  Flannagan  a  x)erformance  of  his  contract.  Car- 
man had,  therefore,  at  the  time  of  the  distress,  a  general  property 
in  the  sloop  equivalent  to  the  money  paid,  and  labor  and  materials 
by  him  found  on  account  thereof,  but  no  further.  The  residue  of  the 
property  therein  remained  in  Flannagan,  liable  to  seizure  and  sale, 
on  process  for  the  recovery  of  debts  or  rent  due  by  him  ;  and  by  no 
proceeding  in  a  Court  of  law  could  Carman  recover  possession  of  the 
sloop  until  payment,  or  tender  of  payment,  of  the  whole  price  speci- 
fied by  the  terms  of  bis  contract. 

The  opinion  given  by  the  County  Court  on  the  second  bill  of  ex- 
ceptions is  assented  to;  but  that  delivered  by  them  on  the  first  and 
third  bills  of  exceptions  is  dissented  from. 

Judgment  reversed,  and  procedendo  aicarded. 


The  Union  Bank  of  Maryland  vs.  Ridgely. — June,  1827. 

A  plea  of  special  nan  est  factum  is  a  general  issue  plea,  and  like  other  gene- 
ral issue  pleas  need  not  be  pleaded  before  the  rule  day,  but  may  be  re- 
ceived when  the  cause  is  called  up  for  trial. 

When  an  amendment  of  the  pleadings  is  made  at  the  trial  under  the  Act  of 
1809,  ch.  153,  s.  1,  time  is  to  be  given  during  the  term,  to  the  adverse 
party  to  prepare  to  support  his  case;  yet  the  cause  is  not,  therefore,  to 
be  continued,  unless  the  Court  shall  be  satisfied  that  a  continuance  is 
necessary. 

Whatever  apparent  inconsistency  there  may  be  between  the  pleas  of  general 
performance  and  nan  est  factum^  it  is  the  settled  practice  under  the 
Statute  4  Ann,  ch.  16.  to  receive  them;  for  defendants  are  not  confined 
to  pleas  strictly  consistent. 

The  only  pleas  now  disallowed  on  the  mere  ground  of  inconsistency  are  the 
general  issue  and  tender,  and  the  reason  is,  that  ooe  goes  to  deny  the 
existence  of  any,  while  the  other  admits  some  cause  of  action. 

The  discretion  vested  in  the  Ck)urts  by  the  Act  of  1809,  ch.  153,  to  order  and 
allow  amendments  to  be  made  in  all  proceedings  whatever,  before  ver- 
dict, so  as  to  bring  the  merits  of  the  question  between  the  parties  fairly 
to  trial,  is  not  a  capricious  hut  a  sound  legal  discretion;  to  the  proper 
exercise  of  which  the  party  claiming  it  is  entitled,  and  from  which,  he 
cannot  properly  be  debarred  by  any  rule,  that  is  the  mere  creature  of 
the  Court,  (a) 

*  It  is  a  general  rule  of  evidence  that  in  a  suit  brought  by  a  bank,  q  a  f^ 
one  who  is  a  stockholder  and  interested  in  the  event  of  the  suit    •''^^ 

(a)  Cited  in  Main  vs.  Lynch,  54  Md.  668,  and  Terry  vs.  Bright^  4  Md.  485. 
Bat  no  appeal  lies  from  the  action  of  the  Court  in  the  allowance  of  amend- 
ments.   Scarlett  vs.  Academy^  43  Md.  208. 
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is  not  a  competent  witness  in  behalf  of  the  institution,  but  that  rule  is 
not  without  exception — as  where  an  interested  corporator  is  called  upon 
to  prove  himself  either  to  be  or  to  have  been  the  depository  of  the  muni- 
ments of  his  corporation,  (a) 

An  interested  corporator,  however,  is  not  a  competent  witness  to  prove,  that 
a  book  continued  to  be  one  of  the  muniments  of  his  corporation  after  he 
had  ceased  to  be  the  depository  thereof. 

The  adoption  of  a  code  of  by-laws  by  a  corporation  need  not  necessarily  be 
by  writing,  but  may  be  proved  as  well  by  the  acts  and  uniform  course 
of  proceedings  of  such  corporation,  as  by  an  entry  or  memorandum  in 
writing. 

Where  a  plaintiff  in  his  replication  sets  out  a  code  of  by-laws  of  a  corpo- 
ration, which  prescribe  the  duties  of  an  officer  of  such  corporation,  and 
then  assigns  as  a  breach  a  violation  of  duties  so  prescribed,  on  which 
breach  issue  is  tendered  by  the  defendant  and  joined  by  the  plaintiff, 
such  by-laws  are  virtually  admitted  by  the  defendant  in  his  pleadings. 

It  is  a  general  principle  of-  pleading,  that  where  a  plea  produces  a  direct 
affirmative  and  negative  by  denying  the  allegations  in  the  declaration,  it 
should  conclude  to  the  country,  whether  the  affirmative  of  the  issue  is 
held  by  the  plaintiff  or  defendant:  and  that  the  proof  of  the  affirmative 
rests  on  him  who  asserts  it.  (b) 

When  new  matter  is  introduced  on  either  side,  the  pleading  ought  to  con- 
clude with  a  verification. 

In  the  application  of  these  rules,  the  plea  of  general  non  est  factum  in  an 
action  of  debt  on  a  bond,  which  by  denying  the  allegation  in  the  decla- 
ration, that  it  is  the  writing  obligatory  of  the  defendant,  makes  the  issue 
between  the  parties,  concludes  to  the  country,  and  throws  the  whole 
proof  of  the  execution  of  the  bond,  including  the  delivery,  upon  the 
plaintiff,  who  in  that  case  asserts  the  affirmative,  (c) 

Under  an  issue  joined  upon  a  plea  of  general  non  est  factum^  the  defendant 
may  give  in  evidence  anything  which  goes  to  show  that  the  instrument 
of  writing  was  originally  void  at  common  law — as  lunacy,  fraud,  cover- 
ture, <S:c.  or  that  it  had  become  void  subsequent  to  its  execution — as  by 
erasure,  alterations,  &c.  for  that  plea  puts  in  issue  as  well  its  continu- 
ance as  a  deed,  as  its  execution,  (d) 

A  defendant  may  plead  specially  any  matter  which  he  might  g^ve  in  evi- 
dence under  the  plea  of  general  non  est  factum ;  but  if  he  chooses  to  do 
so,  being  new  matter,  he  must  do  it  with  a  verification,  and  holding  the 
affirmative,  he  draws  the  burthen  of  proof  upon  himself,  (e) 

If  a  defendant  seeks  to  avoid  a  bond  for  duress,  infancy,  usury,  &c.  which 
cannot  be  given  in  evidence  under  the  general  issue,  (the  bond  not 
being  therefore  void,  but  voidable,)  he  must  plead  such  new  special 


(a)  But  the  Act  of  1864,  c.  109,  removed  the  incompetency  of  witnesses  in 
this  regard.     Downes  vs.  R.  R.  Co,  87  Md.  101. 
(6)  Approved  in  Burgess  vs.  Lloyd,  7  Md.  196. 

(c)  Cited  in  Burgess  vs.  Lloyd,  7  Md.  198,  and  Neale  vs.  Fowler,  31  Md.  157. 
The  plea  of  non  est  factum  imposes  on  the  plaintiff  the  burden  of  proving 
the  execution  and  delivery  of  the  bond  sued  on.  Ibid,  and  Eddxa  vs.  San- 
ders, 8  Md.  118. 

(d)  Approved  in  Edelin  vs.  Sanders,  8  Md.  180.  The  seal  imports  a  con- 
sideration, and  the  lattor  as  such  cannot  be  inquired  into  under  the  plea  of 
non  est  factum.  . 

(e)  Cited  in  Burgess  vs.  Lloyd,  7  Md.  198. 
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matter  with  a  verification,  and  the  proof  lies  upon  him.  In  every  such 
case  the  issue  is  upon  the  matter  specially  alleged  in  the  plea. 

The  defendant  may  give  in  evidence,  under  the  plea  of  general  non  est  fac- 
tum^ that  the  instrument  of  writing  was  delivered  as  an  escrow  on  a  con- 
dition not  performed;  and  it  is  settled  he  may  plead  it  specially,  and 
that  *  the  proper  conclusion  to  that  plea  is  to  the  country;  be-  qa^ 
cause  it  is  a  special  negative  to  the  affirmative  in  the  declara-  ^  '^^ 
tion — the  allegation  in  the  declaration  that  it  is  the  writing  obligatory  of 
the  defendant,  including  the  allegation  of  the  delivery  of  it  as  a  deed; 
and  it  is  this  conclusion  to  the  country,  that  raises  the  question,  whether 
the  proof  is  on  the  plaintiff  or  defendant. 

Where  the  delivery  of  a  deed  as  an  escrow  is  pleaded,  the  issue  is  upon  that 
special  matter,  which  being  alleged  and  relied  upon  by  the  defendant  to 
show  that  it  is  not  his  deed,  the  proof  of  that  allegation  rests  upon  him; 
and  if  there  be  no  proof  on  the  part  of  the  defendant,  the  possession  of 
the  instrument  by  the  plaintiff,  is  prima  facie  evidence  of  the  delivery 
as  a  deed,  and  is  sufficient  to  sustain  the  issue  on  his  part,  (a) 

If  the  delivery  as  an  escrow  be  proved  on  the  part  of  the  defendant,  as 
alleged  in  the  plea,  the  proof  of  the  performance  of  the  condition  lies 
upon  the  plaintiff,  where  the  affirmative  is  with  him. 

And  where  the  defendant  pleaded  that  he  signed  the  supposed  writing  ob- 
ligatory at  the  request  of  H.  and  as  his  surety,  and  returned  the  same  to 
H.  to  be  by  him  submitted  to  the  obligees,  (a  corporation,)  for  their 
approbation  and  acceptance;  and  if  the  same  should  be  approved  and 
accepted  by  them,  that  then  the  same  was  to  be  considered  and  delivered 
as  the  act  and  deed  of  the  defendant;  and  that  the  same  never  was 


(a)  Approved  in  Pannell  vs.  Williams^  8  G.  &  J.  618;  MiUmm  vs.  State^  1 
Md.  11;  Qlenn  vs.  Qrover,  8  Md.  228;  Wilson  vs.  Ireland,  4  Md.  449;  Engler 
vs.  Ins.  Co,  ^  Md.  881;  Roberts  vs.  Maitress  Co.  46  Md.  387.  Where  a  plain- 
tiff was  in  possession  of  a  bill  obligatory,  and  had  proved  that  the  name  of 
the  defendant  thereto  subscribed  was  in  the  proper  hand-writing  of  said 
defendant,  this  possession  by  the  plaintiff  was  prima  fade  evidence  of  the 
due  delivery  of  the  bond,  which  the  Court  should  have  permitted  to  go  to 
the  jury  to  be  by  them  determined.  Pannell  vs.  Williams,  supra.  In  Mil- 
bourn  vs.  State,  supra,  the  Court  said:  '*  It  is  contended  that  the  confession 
of  the  signing,  sealing  and  delivery  of  the  bond,  necessarily,  as  a  presump- 
tion of  law,  establishes  also  its  acceptance  and  approval.  To  support  this 
view,  the  cases  of  the  Union  Bank  vs.  Ridgely,  and  Young  vs.  State,  7  G.  & 
J.  253,  are  relied  on.  We  do  not  understand  these  cases  to  go  to  the  extent 
insisted  upon.  It  is  true  that  the  execution  and  delivery  of  a  bond  is  evi- 
dence, when  not  rebutted,  of  its  acceptance  and  approval  by  the  obligee;  but 
these  circumstances  do  not  create  what  is  known  as  a  presumption  of  law, 
so  as  to  prevent  the  obligors  from  denying,  by  competent  testimony,  the  fact 
of  acceptance  and  approval.  We  understand  the  cases  referred  to  as  estab- 
lishing merely  that  signing,  sealing,  and  delivery,  are  prima  facie  evidence 
of  acceptance.  In  neither  case  is  it  held  that  it  would  be  incompetent  for 
the  signers  to  show  by  testimony  that  the  bond  had  not  been  accepted  and 
approved;  they  merely  speak  of  the  enumerated  facts,  in  the  absence  of  evi- 
dence on  the  part  of  the  defendants',  and  from  the  language  of  the  Court  in 
1  H.  &  G.  it  is  clearly  implied  that  it  was  competent  for  the  defendants  to 
offer  testimony  touching  the  point,  and  in  opposition  to  the  presumption  of 
fact  arising  from  the  execution  and  delivery  of  the  instrument.  ^^  See  Duer 
vs.  James,  42  Md.  492;  Clarke  vs.  Ray,  1  H.  &  J.  190. 
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approved  of  by  the  said  obligees  by  any  act  in  their  corporate  capacity, 
and  so  it  was  not  his  deed;  in  the  absence  of  all  evidence  on  the  part  of 
the  defendant,  the  possession  and  production  of  the  instrument  of  writ- 
ing by  the  obligees  would  be  sufficient  prima  fade  evidence  of  the  de- 
livery and  acceptance,  to  entitle  them  to  a  verdict,  on  the  issue  joined 
on  such  a  plea. 

It  seems  to  have  been  formerly  held,  that  a  corporation  aggregate  could 
only  act  by  its  common  seal — could  do  nothing  without  deed;  but  that 
doctrine  is  now  nowhere  sanctioned  as  a  universal  proposition. 

The  acts  of  corporations  may  now  be  evidenced  by  writing  without  seal. 

The  assent  and  acts  of  corporations,  like  those  of  individuals,  not  reduced 
to  writing,  may  be  inferred  from  other  facts  and  circumstances,  without 
a  violation  of  any  known  rule  of  evidence,  (a) 

A  corporation  may  be  bound  by  the  acts  of  its  duly  authorized  agent, 
although  such  acts  are  not  reduced  to  writing. 

Where  the  charter  of  a  bank  required  its  cashier  to  give  bond,  with  two  or 
more  sureties,  to  the  satisfaction  of  the  president  and  directors,  a  bond 
executed  by  the  cashier,  and  others,  as  his  sureties,  reciting  his  appoint- 
ment as  cashier,  was  found  deposited  among  the  archives  and  valuable 
original  papers  and  documents  of  the  bank,  in  an  iron  chest  in  the  bank- 
ing house  of  the  corporation,  the  cashier  continued  to  act  in  that  capa- 
city for  years  after  the  date  of  the  bond,  without  any  re-appointment 
In  an  action  on  such  bond  by  the  corporation — Held^  that  in  the  absence 
of  all  testimony  respecting  the  execution  of  the  bond,  the  jury  ou^t 
to  be  permitted  to  infer  that  it  was  duly  executed  and  delivered  by  the 
defendant,  and  accepted  by  the  plaintiffs,  which  acceptance  necessarily 
included  the  approbation  of  the  board  of  directors,  or  their  satisfaction 
with  the  sureties,  and  was  not  necessary  to  be  in  writing.  (6) 

QO'Y    *  Where  the  pleadings  in  a  cause  put  in  issue  the  facts  that  certain 

^^^  false  and  deceptions  entries  were  made  in  the  books  of  a  bank- 

ing corporation  by  its  clerks,  with  the  connivance  of  the  cashier,  on 
proof  that  such  books  were  kept  by  the  clerks  of  such  bank,  and  such 
entries  were  in  their  hand-writing,  the  books  are  evidence  to  show  what 
entries  were  in  them,  which  can  only  be  done  by  their  production,  and 
are  proper  to  lay  a  foundation  for  other  testimony  to  show  fraud,  mal- 
oonduct,  neglect,  or  violation  of  duty  by  such  cashier. 

Where  by  the  charter  of  a  bank  the  directors  were  to  be  chosen  annually, 
and  they  '^  for  the  time  being,  have  power  to  appoint  a  cashier,  and  such 
other  officers  under  them,  as  may  be  necessary  for  executing  the  busi- 
ness of  said  corporation,^^  a  cashier  so  appointed  is  an  officer  of  the  cor- 
poration, the  duration  of  whose  office,  in  the  absence  of  any  express 
limitation,  is  limited  only  by  the  duration  of  the  charter,  subject  to  the 
removal  of  the  incumbent  by  the  directors,  as  occasion  might  require, 
and  is  not  necessarily  an  annual  officer. 

In  construing  a  bond  the  Court  must  look  to  the  intention  of  the  parties  at 
the  time  it  was  executed,  and  the  contract  must  be  expounded  as  the 
law  was,  when  the  contract  was  made,  (c) 


(a)  Approved  in  Santa  Clara  vs.  Meredith,  49  Md.  400;  Bank  vs.  Boyd,  44 
Md.  63;  ElysvUle  Co,  vs.  Okisko  Co.  1  Md.  Ch.  898.  Cf.  Eckenrode  vs.  Chemi- 
cal  Co.  55  Md.  65. 

(b)  Approved  in  Wilson  vs.  Ireland,  4  Md.  444:  Burgess  vs.  Uoyd,  7  Md. 
201.    See  note  (a),  ante,  p.  233. 

(c)  Cited  in  Straicbridge  vs.  R.  R.  Co.  14  Md.  367;  Tat/lor  vs.  Turvey,  88 
Md.  507.    See  Harper  vs.  Hampton,  1  H.  &  J.  375,  notes  (a)  and  (c.) 
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Where  an  act  of  incorporation ,  under  which  a  bond  was  taken  to  secure  the 
good  conduct  of  one  of  the  ofScers  of  the  corporation,  was  limited  in  its 
duration  to  a  certain  period,  the  bond  must  have  the  same  limitation; 
because  the  parties,  lookiog  to  that  act,  it  would  seem  to  be  very  clear 
that  no  responsibility  was  contemplated  beyond  the  period  of  its  speci- 
fied existence.  The  extension  of  the  charter  beyond  the  period  of  its 
first  limitation  by  legislative  authority,  does  not  enter  into  the  contract, 
and  cannot  enlarge  it. 

The  day  laid  in  pleadings  is  frequently  not  material,  as  in  trespass,  where 
the  injury  charged  may  be  proved  to  have  been  committed  on  a  day 
before  or  after  the  time  stated  in  the  declaration;  provided  it  appears  to 
have  been  before  the  action  was  brought. 

In  assigning  the  breaches  of  the  condition  of  a  bond,  which  was  taken  and 
intended  as  a  security  for  a  limited  period,  the  time  of  the  commission 
of  the  breach,  is  so  far  material,  that  it  must  be  laid  to  be  within  such 
period;  and  an  allegation  of  a  breach  beyond  that  period,  renders  the 
whole  assignment  defective,  and  bad  on  demurrer,  as  it  then  appears  on 
the  record  that  the  defendant  is  charged  beyond  his  legal  responsibility. 

Appeal  from  Baltimore  County  Court.  This  was  an  action  of 
debt,  brought  by  the  appellants  against  the  appellee,  as  oue  of 
the  sureties  in  the  following  writing  obligatory,  to  wit :  "  Know  all 
men  by  these  presents,  that  we,  Ealph  Higginbothom,  Bobert  Purvi- 
ance,  Daniel  Delozier,  Edward  Johnson  and  Nicholas  6.  Bidgely, 
are  held  aud  firmly  bound  unto  the  President  and  Directors  of  the 
Union  Bank  of  Maryland,  and  their  successors,  in  the  just  and  full 
sum  of  fifty  thousand  dollars,  to  be  paid  to  the  said  President  and 
Directors  ♦  of  the  Union  Bank  of  Maryland,  or  their  certain  Q«ft 
attorney,  their  successors  or  assigns;  To  which  payment  well  ••'^^ 
and  truly  to  be  made  and  done,  we  bind  ourselves,  jointly  and 
severally,  our,  and  each  of  our  executors,  administrators  and  assigns, 
firmly  by  these  presents;  sealed  with  our  seals,  and  dated  this 
thirtieth  day  of  March,  in  the  year  of  our  Lord,  eighteen  hundred 
and  five.  Whereas,  the  said  President  and  Directors  of  the  Union 
Bank  of  Maryland  have  taken  and  employed  the  said  Balph  Higgin- 
bothom in  the  capacity  of  cashier,  and  such  other  business  as  the 
said  President  aud  Directors  of  the  Union  Bank  of  Maryland  shall 
think  fit  to  employ  him  about.  Now  the  condition  of  the  above 
obligation  is  such,  that  if  the  above  bound  Ealph  Higginbothom 
shall  and  do,  and  from  time  to  time,  make  and  give  to  the  President 
and  Directors  of  the  Union  Bank  of  Maryland,  and  their  successors, 
a  just  aud  true  account  in  writing,  and  discharge  himself  of,  for  and 
from,  and  likewise  pay  and  deliver  unto  the  said  President  and 
Directors  of  the  Union  Bank  of  Maryland,  and  their  successors,  all 
such  sum  or  sums  of  money,  bills,  notes,  goods  and  things  whatso- 
ever, which  he  shall  from  time  to  time  receive,  discharge,  or  which 
shall  come  to  his  hands,  charge  or  custody,  of  or  belonging  to  the 
said  President  and  Directors  ot  the  Union  Bunk  of  Maryland,  or 
their  successors,  or  of  any  other  person  or  persons  whatsoever,  where- 
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with  they,  the  said  Presideut  and  Directors  of  the  Union  Bank  of 
Maryland,  or  their  Riiccessors,  shall  be  charged  or  chargeable  ;  and 
shall  in  all  things,  well  and  truly  perform  the  duties  of  cashier,  to 
the  said  President  and  Directors  of  the  Union  Bank  of  Maryland, 
and  also,  if  the  said  Ralph  Higginbothom,  Robert  Parviance,  Daniel 
Delozier,  Edward  Johnson  and  Nicholas  G.  Ridgel}*,  or  either,  or 
any  of  them,  either  or  any  of  their  heirs,  executors,  or  administra- 
tors, shall  and  do  make  and  give,  or  cause  to  be  made  and  given, 
unto  the  said  President  and  Directors  of  the  Union  Bank  of  Mary- 
land, or  their  successors,  full  satisfaction  and  recompense  of  and  for 
all  such  mone3's,  bills,  notes,  goods,  wares  and  effects,  or  other  things 
whatsoever,  of  or  belonging  to  the  said  President  and  Directors  of 
the  Union  Bank  of  Maryland,  or  their  succe-ssors,  or  of  any  other 
ooo  P®"^^^  ^^  *  persons  wherewith  they,  the  said  President  and 
9Zv  Directors  of  the  Union  Bank  of  Maryland,  or  their  successors, 
shall  or  may  be  charged  or  chargeable,  which,  at  any  time  or  times, 
shall  appear  to  have  been  received  or  discharged  by,  or  come  to  the 
hands,  charge  or  custody  of  the  said  Ralph  Higginbothom,  and  which 
he  shall  not  duly  account  for,  pay,  deliver  or  discharge  himself  from, 
to  the  said  President  and  Directors  of  the  Union  Bank  of  Maryland, 
and  their  successors,  or  which  he  shall  be  found,  confessed  or  proved 
to  be  wasted,  embezzled,  misspent  or  otherwise  made  away  with, 
or  unjustly  detained  by  the  said  Ralph  Higginbothom,  or  by  any 
other  person  or  persons  by  or  through  his  means,  privity  or  procure- 
ment, then  the  above  obligation  to  be  void  and  of  none  effect,  other- 
wise to  be  and  remain  in  full  force  and  virtue  in  law."  Signed  and 
sealed  by  the  obligors.  The  defendant,  (the  appellee,)  craved  oyer 
of  the  bond,  and  pleaded. 

First  Plea.  ^'That  the  plaintiffs  ought  not  to  have  or  maintain 
their  aforesaid  action  thereof  against  him,  the  said  Nicholas,  because 
he  says,  that  the  said  Ralph  Higginbothom,  in  the  condition  of  th^ 
said  writing  obligatory  mentioned,  from  the  time  of  the  appointment 
of  the  said  Ralph,  a.s  cashier,  by  tbe  said  plaintiffs,  and  from  the  time 
of  the  making  ot  the  said  writing  obligatory,  hitherto  hath  well  and 
truly  obseiTed,  performed,  fulfilled  and  kept,  all  and  singular  tbe 
matters  and  things  in  the  condition  of  the  said  writing  obligatoiy 
mentioned  and  comprised,  in  all  things  therein  contained  on  his  part 
and  behalf  to  be  observed,  performed,  fulfilled  and  kept ;  and  hath  from 
time  to  time  ma<le  and  given  unto  the  said  plaintiffs,  a  just  and  true 
account  in  writing,  and  hath  discharged  himself  of,  for  and  from, 
and  hath  likewise  paid  and  delivered  unto  the  said  plaintiffs,  all 
such  sum  or  sums  of  money,  bills,  notes,  goods  and  things  whatso- 
ever, which  he,  the  said  Ralph,  did,  from  time  t^  time,  receive,  dis- 
charge, or  which  came  to  his  hands,  charge  or  custody,  of  or  belong- 
ing to  the  said  plaintiffs,  or  of  or  belonging  to  any  other  person  or 
persons  whatsoever,  wherewith  the  said  plaintiffs  should  or  migbt 
have  been  charged  or  chargeable ;  and  also,  that  he,  the  said  Ralph, 
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hath,  in  all  things,  well  and  truly  performed  the  duties  of  a  cashier  to 
the  said  plaintiffs,  •  to  wit,  at  the  county  aforesaid,  and  this  qq#\ 
the  said  Nicholas  is  ready  to  verify ;  wherefore  he  prays  judg-  ••••^ 
ment  if,"  &c. 

Second  Plea.  ^^That  the  plaintiffs  ought  not  to  have  or  maintain 
their  aforesaid  action  thereof  against  him,  the  said  Nicholas,  because 
he  says,  that  by  a  certain  Act  of  the  General  Assembly  of  this  Stnte, 
ma<le  and  passed  at  a  session  of  Assembly,  begun  and  held  at  the 
City  of  Annapolis,  on  the  fifth  day  of  November,  in  the  year  eigh- 
teen hundred  and  four,  and  ended  the  twentieth  day  of  Jauuary^ 
eighteen  hundred  and  Ave,  entitled.  An  Act  to  incorporate  the  stock* 
holders  in  the  Union  Bank  of  Maryland,  the  proprietors  of  shares  in 
the  said  bank,  as  well  as  those  who  might  thereafter  become  stock- 
holders, their  successors  and  assigns,  were  created  and  made  a  cor- 
poration and  body  politic,  by  the  name  and  style  of  The  President 
and  Directors  of  the  Union  Bank  of  Maryland ;  and  it  was,  amongst 
other  things,  enacted  by  the  said  Act,  that  the  same,  that  is  to  say, 
the  said  Act,  should  continue  in  force  until  the  expiration  of  the 
year  eighteen  hundred  and  fifteen,  and  until  the  end  of  the  next 
session  of  Assembly  thereafter.  And  the  said  Nicholas  further  says, 
that  at  the  time  the  said  Balph  Higginbothom,  in  the  said  supposed 
writing  obligatory  mentioned,  was  appointed  cashier  of  the  said 
Union  Bank  of  Maryland,  by  the  directors  thereof,  and  at  the  time 
of  the  making  of  the  said  writing  obligatory,  to  wit,  on  the  thirtieth 
day  of  March,  in  the  year  eighteen  hundred  and  five,  the  said  Presi- 
dent and  Directors  of  the  Union  Bank  of  Maryland,  were  acting 
under,  and  conformably  to,  the  said  Act  of  Assembly;  and  under 
and  by  virtue,  and  in  pursuance  of  said  Act,  the  said  Kalph  Higgin- 
bothom was  appointed  cashier  as  aforesaid,  and  that  the  said  sup- 
posed writing  obligatory  was  made  and  delivered  to  secure  the  faith- 
ful performance  of  the  duties  of  cashier,  and  of  the  other  acts  and 
things  therein  mentioned,  by  the  said  Balph,  for  and  during,  and 
until  the  expiration  of  the  said  Act  of  incorporation  or  charter,  and 
no  longer,  to  wit,  at  the  county  aforesaid.  And  the  said  Nicholas 
further  says,  that  the  said  Balph  Higginbothom,  from  the  time  he 
was  so  appointed  cashier  as  aforesaid,  and  from  the  time  of  making 
of  the  said  supposed  writing  obligatory,  and  from  thence  until  the 
expiration  of  the  year  eighteen  hundred  and  fifteen,  and  until  the 
end  ♦  of  the  next  session  of  Assembly  thereafter,  to  wit,  until 
the  sixth  day  of  February,  eighteen  hundred  and  seventeen,  «*«'l 
hath  well  and  truly  observed,  x>^rformed,  fulfilled  and  kept,  all 
and  singular,  the  matters  and  things  in  the  condition  of  the  said 
supposed  writing  obligatory  mentioned  and  comprised,  in  all  things 
therein  contained,  on  his  part  and  behalf  to  be  observed,  performed, 
fulfilled  and  kept;  and  hath  from  time  to  time,  made  and  given  unto 
the  President  and  Directors  of  the  Union  Bank  of  Maryland,  for  the 
time  being,  a  just  and  true  account  in  writing,  and  hath  discharged 
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himself  of,  for  and  from,  and  hath  likewise  paid  and  deliyered  anto 
the  President  and  Directors  of  the  Union  Bank  of  Maryland,  for  the 
time  being,  all  such  sum  or  sums  of  money,  bills,  notes,  goods,  and 
things  whatsoever,  which  he,  the  said  Ealph  did,  from  time  to 
time,  receive,  discharge,  or  which  came  to  his  hands,  charge  or  cus- 
tody, of  or  belonging  to  the  President  and  Directors  of  the  Union 
Bank  of  Maryland,  for  the  time  being,  or  of  or  belonging  to  any 
other  person  or  persons  whatsoever,  wherewith  the  said  President 
and  Directors  of  the  Union  Bank  of  Maryland,  for  the  time  being, 
or  their  successors,  should  or  might  have  been  charged  or  charge- 
able; and  also,  that  he,  the  said  Balph,  hath,  in  all  things,  well  and 
truly  performed  the  duties  of  a  cashier  to  the  President  and  Direc- 
tors of  the  Union  Bank  of  Maryland,  for  the  time  being,  to  wit,  at 
the  county  aforesaid;  and  this  the  said  Nicholas  is  ready  to  verify: 
Wherefore  he  prays  judgment  if,"  &c. 

Third  Plea.     ^^That  the  plaintiffs  ought  not  to  have  or  maintain 
their  aforesaid  action  thereof  against  him,  the  said  Nicholas,  becanse 
he  says,  that  the  Act  of  Assembly  incorporating  the  said  President 
and  Directors  by  its  original  limitation,  would  have  expired  long 
before  the  commencement  of  the  said  action,  to  wit,  on  the  sixth  day 
of  February,  in  the  year  eighteen  hundred  and  seventeen,  and  that 
the  said  Act  was  continued  and  extended  by  an  Act  of  Assembly, 
passed  at  December  Session,  eighteen  hundred  and  fifteen,  entitled, 
An  Act  declaring  the  continuation  and  extension  of  the  charters  of 
several  banks  therein  mentioned,  upon  condition  that  the  said  Presi- 
dent and  Directors  fulfilled  and  complied  with  the  terms  and  condi- 
tions of  the  Act  of  Assembly,  passed  at  December  Session,  eighteen 
hundred  ♦  and  thirteen,  entitled,  A  supplement  to  the  Act, 
^^^   entitled.  An  Act  to  incorporate  a  company  to  make  a  turn- 
pike road  leading  to  Cumberland,  and  for  the  extension  of  the  char- 
ters of  the  several  banks  in  the  City  of  Baltimore,  and  for  other  pur- 
poses.   And  the  said  Nicholas  in  fact  says,  that  the  said  president 
and  directors  have  not  fulfilled  and  complied  with  the  terms  and  pro- 
visions of  the  said  la^st  Act ;  because  the  said  president  and  direc- 
tors have  not  subscribed  for  as  much  stock  in  the  company  incor- 
porated by  the  said  Act,  as  by  the  second  section  of  the  said  Act, 
the  said  president  and  directors  were  directed  and  ordered  to  sab- 
scribe  for ;   and  because  the  said  president  and  directors,  though 
directed  and  ordained  by  the  seventh  section  of  the  said  Act  so  to 
do,  have  not  paid  annually  on  the  first  day  of  January,  after  the  first 
day  of  January,  eighteen  hundred  and  fifteen,  the  sum  of  twenty 
cents  upon  every  hundred  dollars  of  the  capital  stock  of  the  said 
president  and  directors,  which  was  and  has  been  actually  paid  into 
the  treasury  of  the  Western  Shore  of  the  State  of  Maryland,  but  on 
the  contrary,  the  said  president  and  directors  have  neglected  to  pay 
the  same,  as  well  when  the  same  became  payable,  as  for  the  space  of 
six  mouths  thereafter,  to  wit,  at  the  county  aforesaid.    By  meaus 
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whereof,  and  loDg  before  the  commencement  of  the  present  action, 
to  wit,  on  the  fifth  day  of  February,  in  the  year  eighteen  hundred 
and  seventeen,  the  charter  of  or  the  Act  incorporating  the  said  presi- 
dent and  directors,  became  and  was  null  and  void,  and  of  no  force, 
and  the  said  president  and  directors  ceased  to  have  any  right  to 
have  or  maintain  any  action  or  suit  whatever,  to  wit,  at  the  county 
aforesaid ;  and  this,  the  said  Nicholas  is  ready  to  verify.  Where- 
upon he  prays  judgment  if,''  &c. 

Fourth  Plea.  ^^  That  the  plaintiffs,  their  action  aforesaid  thereof 
against  him  the  said  defendant,  ought  not  to  have  or  maintain,  be- 
cause he  says,  that  it  was  the  duty  of  a  committee  of  the  board  of 
directors  of  the  said  bank,  consisting  of  at  least  three  of  their  num- 
ber, to  visit  in  rotation  at  least  once  in  every  three  months  during 
the  time  which  said  Balph  was  cashier  of  the  said  Union  Bank,  the 
vaults  in  which  the  cash  and  other  valuable  effects  belonging  to  or 
in  the  custody  of  the  said  bank,  were  deposited;  and  also,  to  make, 
or  cause  to  be  made  in  their  •  presence  an  inventory  of  the  qqq 
same,  to  be  compared  with  the  books,  in  order  to  ascertain  ^^^ 
their  agreement  therewith,  and  make  a  report  to  the  board.  And 
the  said  defendant  avers,  that  a  committee  of  the  board  of  directors, 
consisting  of  at  least  three  of  their  number,  did  not  visit' in  rotation 
at  least  once  in  every  three  months,  during  the  time  which  said 
Balph  was  cashier  of  said  Union  Bank,  the  said  vaults,  nor  did  the 
said  committee  make,  or  cause  to  be  made  in  their  presence,  an  in- 
ventory of  the  said  cash  and  other  valuable  effects  to  be  compared 
with  the  books,  in  order  to  ascertain  the  agreement  of  the  said  cash 
and  other  valuable  effects  with  the  said  books,  nor  did  the  said  com- 
mittee make  a  report  to  the  board,  but  on  the  contrary  thereof,  the 
aforesaid  matters  and  things,  which  it  was  the  duty  of  said  commit- 
tee to  have  done,  they  wholly  neglected  and  omitted  to  do,  to  wit,  at 
the  county  aforesaid.  And  the  said  defendant  further  says,  that 
any  loss,  damage  or  injury,  which  mny  have  happened  to  and  been  sus- 
tained by  the  said  plaintiffs,  has  happened  and  been  sustained  by 
reason  and  on  account  of  the  said  neglects  and  omissions  of  them  the 
said  plaintiffs ;  and  this  he  is  ready  to  verify ;  wherefore  the  said 
defendant  prays  judgment  if,"  &c. 

Fifth  Plea.  ^'That  the  plaintiffs  ought  not  to  have  or  maintain 
their  aforesaid  action  thereof  against  him,  because  he  says,  that  by 
a  certain  Act  of  the  General  Assembly  of  this  State,  made  and 
passed  at  a  session  of  Assembly,  begun  and  held  at  the  City  of  An- 
napolis, on  the  fifth  day  of  November,  in  the  year  one  thousand  eight 
hundred  and  four,  entitled.  An  Act  to  incorporate  the  stockholders 
in  the  Union  Bank  of  Maryland,  the  proprietors  of  shares  in  the  said 
bank,  as  well  as  those  who  might  thereafter  become  stockholders, 
their  successors  and  assigns,  were  created  and  made  a  body  politic 
and  corporate,  by  the  name  and  style  of  the  The  President  and  Direc- 
toi*s  of  the  Union  Bank  of  Maryland,  and  it  was  amongst  other 
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tbiDgs  eDa<;te<l  by  the  tenth  section  of  the  said  Act,  that  certain 
rules,  restrictions,  limitations  and  provisions,  should  form  and  be 
fundamental  articles  of  the  constitution  of  the  said  corporation. 
And  the  said  Nicholas  further  saith,  that  by  the  second  of  said  fun- 
damental articles  of  the  said  constitution,  it  is,  amongst  other  things, 

provided,  that  no  director,  having  served  for  three  •  years  suc- 
••^■*  cessively,  shall  he  eligible  for  the  two  succeeding  years  there- 
after.   And  the  sai<i  Nicholas  further  saith,  that  at  the  time  the 
said  Ralph  Higginbothom,  in  the  said  supposed  writing  obligatory 
mentioned,  was  api)oiiited  cashier  of  the  said  Union  Bank,  by  the 
directors  thereof,  and  at  the  time  of  the  making  the  said  8up|>osed 
writing  obligatory,  to  wit,  on  the  twentieth  day  of  March,  in  the 
year  one  thousand  eight  hundred  and  five,  the  said  president  and 
directors  of  the  said  Union  Bank  of  Maryland,  were  acting  under 
and  by  virtue  of  the  said  Act  of  Assembly  and  comformably  thereto. 
And  the  said  Nicholas  further  saith,  that  afterwards,  to  wit,  on  the 
thirty-first  day  of  December,  one  thousand  eight  hundred  and  six, 
at  a  session  of  the  General  Assembly  of  this  State,  begun  and  held 
at  the  City  of  Annapolis,  on  the  third  day  of  November,  in  the  said 
last  year,  an  Act  wa«  made  and  passed  by  the  said  Grenerai  Assem- 
bly, at  the  request  and  solicitation  of  the  said  president  and  direc- 
tors of  the  Union  Bank  of  Maryland,  and  without  the  knowledge  or 
consent  of  the  said  Nicholas,  entitled,  An  Act  supplementary  to  an 
Act,  entitled.  An  Act  to  incorporate  the  stockholders  in  the  Union 
Bank  of  Maryland;  by  which  said  supplementary  Act  it  was  en- 
acted, that  so  much  of  the  said  second  fundamental  article  of  the 
constitution  of  the  said  bank,  as  rendered  a  director,  after  serving 
for  three  years  successively,  ineligible  for  the  two  succeeding  years, 
should  be,  and  was  thereby  repealed.    And  the  said  Nicholas  further 
said,  that  the  said  president  and  directors  of  the  said  bank,  and  the 
stockholders  therein,  assented  to  the  said  repeal  of  so  much  of  the 
said  second  fundamental  article,  and  have  always,  ever  since,  acted 
under  and  conformably  to  the  said  original  Act,  as  thus  altered,  and 
in  part  repealed,  and  that  at  an  election  of  directors  of  the  said 
bank,  held  on .  the  first  Monday  in  July,  in  the  year  one  thousand 
eight  hundred  and  eight,  sundry  persons  who  had  been  elected  and 
served  as  directors  of  said  bank,  for  three  successive  years  previous 
to  the  said  last  mentioned  day,  were  and  have  been,  ever  since,  con- 
tinually re-elected  directors  of  said  bank,  and  served  as  such.    And 
the  said  Nicholas  further  saith,  that  the  said  Ralph  Higginbothom, 
from  the  time  of  his  appointment  as  ciishier  of  said  bank,  and  from 
the  time  of  the  making  of  the  said  supposed  writing  obligatory, 

and  •  from  thence  until  the  said  first  Monday  in  July,  in  the 
33o  ygj^p  ir^^^  aforesaid,  did,  from  time  to  time,  make  and  give 
unto  the  said  president  and  directors  of  the  Union  Bank  of  Mary- 
land, a  just  and  true  account  in  writing,  and  discharge  himself,  of, 
for  and  from,  and  did  likewise  pay  and  deliver  to  the  president  and 
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directors  of  the  XJDion  Bank  of  Maryland,  for  the  time  being,  all 
such  sum  or  snins  of  money,  bills,  notes,  goods  and  things  whatso* 
ever,  which  he  the  said  Ealph  did,  fVom  time  to  time,  receive,  dis- 
charge, or  that  came  to  his  hands,  charge  or  custody,  of  or  belong- 
ing to  the  said  president  and  directors  of  the  Union  Bank  of  Mary- 
land, or  of  or  belonging  to  any  other  person  or  persons  whatsoever, 
wherewith  the  said  president  and  directors  of  the  Union  Bank  of 
Maryland,  for  the  time  being,  or  their  successors,  were  or  might  have 
been  charged  or  chargeable;  and  also,  that  he,  the  said  Ealph  did, 
in  all  thiugs,  well  and  truly  perform  the  duties  of  cashier  to  the  said 
presideut  and  directors  of  the  Union  Bank  of  Maryhtnd,  for  the 
time  being,  to  wit,  at  the  county  aforesaid ;  and  this,  the  said  Nicho- 
las is  ready  to  verify ;  wherefore  he  prays  judgment  if,"  &c.  To 
these  pleas  the  plaintiffs  replied,  viz. 

Eeplication  to  1st  plea.  '^  That  they,  by  anything  by  the  defend- 
ant, in  his  first  plea,  by  him  above  pleaded,  ought  not  to  be  barred 
from  having  their  said  action  thereof  against  him,  becaijse,  pro- 
testing,^' &c.  "  For  plea,  nevertheless,  by  way  of  replication  to  the 
said  plea,  by  the  defendant,  first  above  pleaded,  the  plaintiffs  say, 
that  at  a  session  of  the  General  Assembly  of  Maryland,  begun  and 
held  at  the  City  of  Annapolis,  on  the  fifth  day  of  November,  in  the 
year  eighteen  hundred  and  four,  amongst  others,  a  certain  Act  of 
Assembly  was  passed,  entitled,  An  Act  to  incorporate  the  stock- 
holder's in  the  Union  Bank  of  Maryland,  (1804,  ch.  48,)  which  fol- 
lows in  these  words,  to  wit : 

An  Act  to  incorporate  the  Stockholders  in  the   Union  Bank  of 

Maryland. 
[The   following  appear  to  be  the  only  material  parts  of  the  Act 

necessary  to  be  noticed.] 

I.  Whereas  the  president  and  directors  of  the  Union  Bank  of 
Maryland,  on  behalf  of  themselves  and  others,  proprietors  q^^ 
•  of  stock  in  the  said  bank,  have  petitioned  this  General  ^^W 
Assembly,  setting  forth,  that  sundry  persons,  by  articles  of  volun- 
tary association,  have  contracted  and  agreed,  each  with  the  other, 
to  conduct  and  carry  on  the  usual  operations  of  the  banking  system, 
at  the  City  of  Baltimore,  under  the  name  and  style  of  The  Presi- 
dent and  Directors  of  the  Union  Bank  of  Maryland,  and  praying 
that  an  Act  may  pass  to  incorporate  the  stockholders  in  the  said 
bank;  and  the  same  he\ug  reasonable,  therefore, 

II.  Be  it  enacted  by  the  General  Assemhly  of  Maryland^  That  the 
said  bank  shall  be,  and  the  same  is  hereby  established  at  the  city 
or  precincts  of  Baltimore,  at  the  discretion  of  the  president  and 
directors;  and  the  capital  stock  of  the  said  bank  shall  consist  of 
three  millions  of  dollars,  money  of  the  United  States,  divided  into 
shares  of  one  hundred  dollars  each;'  and  that  five  thousand  shares 
be  reserved  for  the  use  and  benefit  of  the  State  of  Maryland,  to 

16  1  H.  &  a. 
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be  subscribed  for  by  the  said  State,  when  desired  by  the  Legisla- 
ture thereof. 

VI.  And  be  it  enacted^  That  the  president  and  directors  of  the 
said  bank,  to  wit :  William  Winchester,  President ;  James  A.  Buch- 
anan, Solomon  Etting,  David  Winchester,  Andrew  EUicott,  Jr. 
Luke  Tiernan,  Charles  Ridgely,  of  Hampton,  Solomon  Birckhead, 
Thomas  M'Elderry,  Walter  Dorsey,  Henry  Payson,  Hezekiah  Olagett, 
Isaac  Tyson,  Ebenezer  Finley,  Stewart  Brown,  John  HoIlinR,  and 
Henry  Schroeder,  shall  continue  to  act  as  such,  until  the  first 
Monday  of  July,  eighteen  hundred  and  five,  and  until  a  new  election 
of  directors  shall  take  place. 

VII.  And  be  it  enacted^  That  the  afi'airs  of  the  said  company  shall 
be  conducted  by  a  president  and  sixteen  directors,  together  with 
such  other  directors  as  the  State  shall  appoint,  in  the  manner  here- 
inafter directed,  and  that  there  shall  be  an  election  of  sixteen  direc- 
tors, by  ballot,  on  the  first  Monday  in  July  next,  and  on  the  first 
Monday  in  July  of  each  and  every  year  thereafter,  by  the  stock- 
holders and  proprietors  of  the  capital  stock  of  the  said  corporation, 
and  by  plurality  of  votes,  at  such  place,  and  in  such  manner,  as  the 
president  aud  directors  for  the  time  being  shall  appoint;  and  thase 
who  shall  be  chosen  at  any  election,  shall  be  capable  of  ser\ing  as 
QQ*y  directors,  by  virtue  of  •  such  choice,  until  the  end  and  expi- 
•'•' •  ration  of  the  first  Monday  of  July  next  ensuing  the  time  of 
such  election,  and  no  longer,  unless  in  case  of  failure  of  election  on 
the  day  appointed,  and  in  that  case,  until  such  election  takes  place, 
and  the  said  directors,  at  the  first  meeting  after  such  election,  shall 
choose  a  president.  And  in  case  it  should  happen  that  an  election 
of  directors  should  not  be  made  upon  the  day.  when,  pursuant  to 
this  Act,  it  ought  to  have  been  made,  the  said  corporation  shall  not, 
for  that  cause,  be  deemed  to  be  dissolved,  but  it  shall  be  lawful,  on 
any  other  day,  within  ten  days  thereafticr,  to  hold  and  make  an 
election  in  such  manner  as  shall  have  been  regulated  by  the  laws 
and  ordinances  of  the  said  corporation.  And  in  case  of  the  death, 
resignation,  disqualification,  or  removal  out  of  the  State  of  a  direc- 
tor, or  his  being  appointed  president  of  the  bank,  his  place  may  be 
filled  up  by  the  directors,  for  the  remainder  of  the  year. 

VIII.  And  be  it  enacted^  That  the  directors  for  the  time  being 
shall  have  power  to  appoint  a  cashier,  and  such  other  officers  and 
servants  under  them,  as  may  be  necessary  for  executing  the  busi- 
ness of  the  said  corporation;  and  to  allow  them  such  compensation 
for  their  services  respectively,  as  shall  appear  reasonable. 

IX.  And  be  it  enacted,  That  the  president  and  directora  for  the 
time  being,  may  make  all  such  rules,  orders,  by-laws  and  regulations, 
for  the  government  of  the  said  corporation,  its  officers  and  servants, 
as  they,  or  a  majority  of  them,  from  time  to  time  shall  think  fit,  not 
inconsistent  with  law  or  the  provisions  of  this  Act,  the  same  at 
pleasure  to  revise,  alter  and  annul,  and  may  use,  employ  and  dis- 
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pose  of  the  funds,  money  and  credit  of  the  said  bank,  as  they,  or  a 
majority  of  them,  may  deem  expedient,  subject,  however,  to  the 
restrictions  and  limitations  hereinafter  mentioned. 

X.  And  be  it  enacted^  That  the  following  rules,  restrictions,  limita- 
tions and  provisions,  shall  form  and  be  fundamental  articles  of  the 
constitution  of  the  said  corporation,  viz.  &c. 

2d.  None  but  a  stockholder,  except  in  the  case  of  director  chosen 
by  the  State,  being  a  citizen  of  the  United  States,  shall  be  eligible 
as  a  director  or  president ;  and  every  president  or  director,  as  the 
case  may  be,  shall  cease  to  be  a  director  or  •  president  upon  qq^ 
his  ceasing  to  be  a  stockholder,  and  not  more  than  eleven  ••••^ 
directors  in  office  shall  be  eligible  for  the  next  succeeding  year;  and 
no  director,  having  served  for  three  years  successively,  shall  be 
eligible  for  the  two  succeeding  years  thereafter. 

7th.  The  president,  each  director,  cashier  or  treasurer,  before  he 
enters  upon  the  duties  of  his  office,  shall  take  the  following  oath,  or 

affirmation,  as  the  case  may  be :    I ,  do  swear,  or  affirm,  that 

I  will  faithfully,  impartially,  diligently  and  honestly,  execute  the 

duties  of ,  agreeably  to  the  provisions  of  law,  and  the  trust 

reposed  in  me,  to  the  best  of  my  skill  and  judgment. 

9th.  The  president  and  eight  directors,  shall  constituted  board  for 
the  transaction  of  business,  but  ordinary  discounts  may  be  done  b^' 
the  president  and  five  directors ;  in  case  of  sickness,  or  the  necessary 
absence  of  the  president,  his  place  may  be  supplied  by  a  director, 
who  he^  by  writing  under  his  hand,  shall  nominate  for  the  purpose. 

14th.  Every  cashier,  or  treasurer,  before  he  enters  upon  the  duties 
of  his  office,  shall  be  required  to  give  bond,  with  two  or  more  sureties 
to  the  satisfaction  of  the  president  and  directors,  in  a  sum  not  less 
than  fifty  thousand  dollars,  with  condition  for  his  good  behavior. 

XI.  And  be  it  enacted,  That  this  Act  shall  continue  in  force  until 
the  expiration  of  the  year  eighteen  hundred  and  fifteen,  and  until 
the  end  of  the  next  session  of  Assembly  thereafter. 

And  the  plaintiffs  further  say,  that  after  the  passage  of  the  said 
Act,  and  in  pursuance  thereof,  and  conformably  thereto,  the  said 
directoi's  for  the  time  being,  did  constitute  and  appoint  the  said 
Balph  to  be  the  cashier  of  the  said  Union  Bank  of  Maryland,  to  wit, 
on  the  first  day  of  March,  in  the  year  eighteen  hundred  and  five,  to 
wit,  at  the  county  aforesaid;  and  the  plaintiffs  further  say,  that  in 
pursuance  of,  and  in  conformity  to,  the  said  Act  of  Assembly',  the 
said  president  and  directors  for  the  time  being,  did  afterwards,  to 
wit,  on  the  twentieth  day  of  February,  in  the  year  eighteen  hundred 
and  five,  make  certain  rules,  by-laws  and  regulations,  for  the  govern- 
ment of  the  said  corporation,  its  officers  and  servants,  to  wit,  at  the 
county  aforesaid;  which  said  by-laws  follow  in  these  words: — 


The  first  code  of  By-Laws  adopted  by  the   Union  Bank  of 
Maryland^  and  which  remained  in  force  until  the  Uhof  Octo- 
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ber^  1819,  when  they  were  repealed^  and  those  in  th^  printed  copyj 
adopted. 

BY-LAWS. 

[The  followiDg  appear  to  be  the  only  parts  of  the  by-laws  material 

in  this  cause.] 

Art.  1.  The  President  and  Directors  of  the  Union  Bank  of  Mary- 
land, shall  take  charge  of  the  cash  belonging  to  the  said  bank,  shall 
receive  de|)08its,  issue  bills  or  notes,  signed  by  the  president  and 
countersigned  by  the  cashier,  to  any  amount  they  may  think  neces- 
sary, not  exceeding  two  millions  of  dollars;  discount  bills  or  notes, 
at  the  xate  of  interest  charged  by  other  banks  in  the  City  of  Balti- 
more, and  shall  do  and  perform  all  such  matters  and  things,  as  may 
be  necessary  for  conducting  and  carrying  on  in  a  proper  manner,  the 
business  of  said  bank ;  and  during  the  first  six  months  of  the  operar 
tion  of  this  bank,  no  note  or  bill  shall  be  discounted  for  any  term 
exceeding  sixty  days. 

Art.  2.  And  be  it  ordained  by  the  President  and  Directors  of  ikt 
Union  Bank  of  Maryland^  That  all  and  singular  the  resolutions  and 
acts  of  the  late  commissioners  and  present  directors  until  this  time, 
be  and  are  hereby  confirmed,  and  held  to  be  good  and  valid,  to  all 
intents  and  purposes,  as  if  the  same  had  been  made,  and  entered 
into  at  a  regular  meeting  of  the  stockholders. 

Art.  4.  That  the  bank  shall  keep  open  for  ordinary  business  from 
nine  o'clock  in  the  morning  till  three  o'clock,  P.  M.  every  day  ex- 
cept Sundays,  Christma«(  day  and  the  fourth  day  of  July. 

Art.  5.  That  all  bills  and  notes  offered  for  discount  shall  be  deli- 
vered into  the  bank  on  such  day  or  da^-s  in  each  week  as  the  direc- 
tors may  hereafter  appoint,  and  be  laid  before  the  directors  on  the 
next  succeeding  day,  (together  with  a  state  of  the  funds  of  the  bank, 
at  least  twice  a  week)  on  which  day  the  discount  shall  be  settled, 
and  be  drawn  for  accordingly,  at  any  time  after  twelve  o'clock,  and 
the  notes  or  bills,  not  discounted,  shall  be  returned  on  demand. 

Art.  6.  That  all  discounts  shall  be  made  on  personal  security,  with 

-  at  least  two  responsible  names,  (the  firm  and  all  the  •  part- 
••^^  ners  of  a  house  being  considered  as  one  name  only,)  allowing 
three  days  grace  on  all  notes  and  bills  payable  at  the  bank,  and  dis- 
count to  be  taken  for  the  same. 

Art.  7.  That  to  entitle  a  note  or  bill  to  be  discounted  at  this  bank, 
the  maker  or  acceptor  thereof  must  usually  reside  in  the  City  of 
Baltimore  or  precincts  thereof;  and  notes  made  at  a  distance  must 
have  two  responsible  names  residing  in  the  city  or  precincts  afore- 
said. 

Art.  18.  That  it  be  the  duty  of  the  pre^sident  to  pay  all  possible 
attention  to  the  operations  of  the  bank ;  to  take  into  his  safe-keep- 
ing (at  the  bank)  the  plates,  paper  moulds  and  bank  paper ;  to  super- 
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intend  the  printing  at  the  bank  of  all  bills  or  notes  that  may  be 
printed;  to  keep  a  regular  account  of  the  bank  paper,  and  of  the 
quantity  from  time  to  time  ordered  for  impression ;  to  superintend 
the  duty  of  all  persons  employed  in  the  bank ;  to  sign  all  bills  and 
notes  which  may  be  issued;  and  should  this  bank  be  incorporated, 
the  president  is  to  have  in  his  charge  aud  custody,  the  seal  of  the 
corporation,  and  cause  the  same  to  be  affixed  to  all  such  instiniments 
and  documents,  as  the  board  of  directors  shall  order  or  authorize ; 
and  do  all  other  matters  and  things  that  the  law  directs. 

Abt.  19.  That  it  shall  be  the  duty  of  the  cashier  to  countersign 
at  the  bank,  all  bills  or  notes  signed  by  the  president ;  carefully  to 
observe  the  conduct  of  the  persons  employed  under  him ;  daily  to 
examine  the  settlement  of  the  cash  account  of  the  bank;  to  count 
the  money  deposited  in  the  vaults;  to  compare  the  amount  thereof 
with  the  balance  of  the  cash  account  that  day,  and  in  case  of  dis- 
agreement, to  report  the  same  to  the  directors  as  early  as  possible ; 
for  which  purpose,  if  necessary,  the  president  may  call  a  special 
meeting. 

Abt.  22.  That  a  committee  of  the  board  of  directors,  consisting 
of  at  least  three  of  their  i^umber,  shall,  in  rotation,  visit  the  vaults 
in  which  the  cash  and  other  valuable  effects  are  deposited,  at  least 
once  in  every  three  months,  and  make,  or  cause  an  inventory  of  the 
same  to  be  made  in  their  presence,  to  be  compared  with  the  books, 
in  order  to  ascertain  their  agreement  therewith,  and  make  a  report 
to  the  board ;  that  on  the  door  of  the  great  vault,  there  shall  be 
three  locks,  aud  that  the  president,  cashier  and  first  teller,  shall  each 
keep  a  key. 

•  Art.  24.  That  a  book  shall  be  kept  for  the  use  of  the  ^  -  - 
board  of  directors,  in  which  ail  discounted  notes  and  bills  shall  ^^^ 
be  entered,  in  such  manner  iis  to  discover  at  one  view,  on  each  dis- 
count day,  the  amount  which  any  person  is  indebted  to  the  bank,  on 
such  notes  and  bills,  in  the  capacity  of  payer,  and  in  the  capacity  of 
discounter  severally. 

Abt.  26.  That  the  president  and  directors  of  the  bank  aforesaid, 
be  authorized  and  appointed,  and  they  are  hereby  authorized  and 
appointed,  to  make  and  adopt  any  further  by-laws  for  the  govern- 
ment of  said  bank,  which  they  may  think  necessary  and  convenient, 
provided  they  are  not  contrary  to  the  articles  of  association. 

And  the  plaintiffs  further  say,  that  after  the  said  Act  of  Assembly, 
and  after  the  making  of  the  said  by-laws,  to  wit,  on  the  thirtieth  day 
of  March,  in  the  year  eighteen  hundred  and  five,  the  said  Kalph,  in 
pursuance  of  the  said  Act  of  Assembly,  gave  the  bond  in  the  decla- 
ration mentioned,  with  the  condition  therein  contained,  to  wit,  at  the 
county  aforesaid:  And  the  plaintiffs  further  say,  that  the  said 
Balph  continued  to  be  cashier,  and  to  act  in  the  capacity  of  cashier 
of  the  Union  Bank  of  Maryland,  from  the  day  last  mentioned,  until 
the  twenty-fifth  day  of  May,  in  the  year  eighteen  hundred  and  nine- 
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teen,  under  and  in  pursuance  of  the  said  bond  last  mentioned,  to 
wit,  at  the  county  aforesaid  :  And  the  plaintiffs  further  say,  that  at 
a  session  of  the  General  Assembly  of  Maryland,  begun  and  held  at 
the  City  of  Annapolis,  on  the  fourth  day  of  December,  in  the  year 
of  our  Lord,  eighteen  hundred  and  fifteen,  and  ending  on  the  thir- 
tieth day  of  January,  in  the  year  eighteen  hundred  and  sixteen, 
among  other  things,  a  certain  Act  of  Assembly  was  passed,  entitled. 
An  Act  declaring  the  continuation  and  extension  of  the  charters  of 
the  several  banks  therein  mentioned;  which  said  Act  of  Assembly, 
(1815,  ch.  167,)  follows  in  these  words,  to  wit : 

An  Act  declaring  the  continuation  and  extension  of  the  Charters  of  the 

several  Banks  therein  mentioned. 

Whebeas,  the  President,  Directors  and  Company,  of  the  Bank  of 
Baltimore;  the  President  and  Directors  of  the  Union  Bank  of  Mary- 
land, [and  various  other  banks  therein  named,]  have  transmitted  to 
^  -  the  Executive  of  this  State,  certificates  ♦  of  their  defermina- 
••^'^  tion  to  agree  to  and  accept  of  the  renewal  of  their  charters, 
upon  the  terms  and  conditions  pi'escribed  by  an  Act,  entitled,  A  sup- 
plement to  the  Act,  entitled.  An  Act  to  incorporate  a  company  to 
make  a  turnpike  road  leading  to  Cumberland,  and  for  the  extension 
of  the^charters  of  the  several  banks  in  the  City  of  Baltimore,  and 
for  other  purposes,  passed  at  December  Session,  one  thousand  eight 
hundred  andjthirteen :  therefore.  Be  it  enacted,  by  the  General  Assem- 
bly of  Maryland,  That  the  charters  of,  or  the  several  Act^  of  Assem- 
bly incorporating  the  above  mentioned  banks,  be  and  the  same  here- 
by are  continued  and  extended  to  the  first  day  of  January,  one  thou- 
sand eight  hundred  and  thirty-five,  and  to  the  end  of  the  session  of 
the  General  Assembly  next  thereafter ;  Provided,  that  nothing  here- 
in contained  shall  be  construed  to  release  the  said  banks  from  the 
compliance  of  the  terms  and  conditions  prescribed  in  the  Act  of 
Assembly,  entitled,  a  supplement  to  the  Act,  entitled.  An  Act  to 
iDcor(>orate  a  company  to  make  a  turnpike  road  leading  to  Cumber- 
land, and  for  the  extension  of  the  charters  of  the  several  banks  in 
the  City  of  Baltimore,  and  for  other  purposes,  passed  at  December 
Session,  eighteen  hundred  and  thirteen,  chapter  one  hundred  and 
twenty-two. 

1st.  Breach — Embezzlement.  "And  the  plaintiffs  in  fact  say,  that 
the  said  Ralph,  not  regarding  his  duty  as  cashier  as  aforesaid,  but 
fraudulently  intending  and  contriving  to  injure  and  deceive  the 
plaintiffs,  did,  on  various  days  and  times,  from  the  da^^  of  the  date 
of  the  said  writing  obligatory  until  the  twenty-seventh  day  of  Jan- 
uary, in  the  year  eighteen  hundi*ed  and  sixteen,  and  from  the  said 
twenty-seventh  day  of  January,  in  the  year  eighteen  hundred  and 
sixteen,  until  the  sixth  day  of  February,  in  the  year  eighteen  hun- 
dred and  seventeen,  and  from  the  said  sixth  day  of  February,  in  the 
year  eighteen  hundred  and  seventeen,  until  the  twenty-fifth  day  of 
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fay,  in  the  year  eighteen  haudred  and  nineteen,  privately,  frauda- 
mtly,  and  in  violation  of  his  duty  as  cashier  as  aforesaid,  ase,  em- 
ezzle,  take  out,  and  otherwise  make  away  with  the  funds,  moneys 
nd  promissory  notes  for  the  payment  of  money,  commonly  called 
ank  notes,  to  a  great  amount,  to  wit,  to  the  amount  of  fifty  thon- 
md  dollars,  at  the  county  aforesaid,  belonging  •  the  plain- 
ffs,  and  wherewith  the  plaintiffs  were  chargeable,  and  which  ^^^ 
UDe  to  his,  the  said  Balt)h's  hands,  charge  and  custody,  as  cashier 
$  aforesaid,  and  the  same  did  unjustly  detain  :ind  convert  to  his 
^u  nse,  whereby  the  plaintiff's  were  greatly  prejudiced  and  damaged, 
>  wit,  to  the  value  of  fifty  thousand  dollars,  to  wit,  at  the  county 
foresaid,  and  this  they,  the  plaintiffs,  are  ready  to  verify." 
The  2d  assignment  of  breaches  was  like  the  first,  exc/cpt  that 

charged  them  to  have  been  cx)mmitted  *^on  various  days  and 
mes,  from  the  day  of  the  date  of  the  said  writing  obligatory,  until 
16  27th  of  January,  1816." 

The  3d  assignment  of  breaches  was  like  the  first,  except  that  it 
iarged  them  to  have  been  committed  ^'on  various  days  and  times, 
[>m  the  day  of  the  date  of  the  said  writing  obligatory,  until  the 
h  of  February,  1817." 

The  4th  assignment  of  breaches  was  like  the  first,  except  that  it 
arged  them  to  have  been  committed  ^^  on  various  days  and  times, 
)m  the  day  of  the  date  of  the  said  writing  obligatory,  until  the 
th  of  May,  1819,"  without  any  other  allegation  of  the  time. 
5th.  Breach — Unlawful  discountings.  "  And  further  breach  by 
ly  of  replication  to  the  said  plea  by  the  defendant  first  above 
^ded,"  &c.  ^^the  plaintiff's  sa}',  that  the  said  Ealph,  not  regarding 
s  duty  as  cashier  as  aforesaid,  but  fraudulently  intending  and  con- 
ving  to  injure  and  deceive  the  plaintiffs,  did,  on  various  days  and 
lies,  from  the  day  of  the  date  of  the  said  writing  obligatory, 
til  the  twenty-seventh  day  of  January,  in  the  year  eighteien  hun- 
5d  and  sixteen,  and  from  the  twenty-seventh  day  of  January,  in 
3  year  eighteen  hundred  and  sixteen,  until  the  sixth  day  of  Feb- 
iry,  in  the  year  eighteen  hundred  and  seventeen,  and  from  the 
th  day  of  February,  in  the  year  eighteen  hundred  and  seventeen, 
til  the  twenty-iifth  of  May,  in  the  year  eighteen  hundred  and 
leteen.  privately,  fraudulently,  and  in  violation  of  his  duty  as 
)hier  as  aforesaid,  use  the  funds  and  moneys  belonging  to  the 
lintiff's,  and  wherewith  the  plaintiffs  were  chargeable,  and  which 
ne  to  the  hands,  charge  and  custody,  of  the  said  Ealph,  as 
ihier  as  aforesaid,  in  secretly  and  unlawfully  discounting  notes 

divers  i)ersons,  and  in  appropriating  the  profits  of  •  such  ^^^ 
iret  and  unlawful  discountings  to  his  own  use,  to  a  great  ••^^ 
cunt,  to  wit,  to  the  amount  of  fifty  thousand  dollars,  at  the 
inty  aforesaid,  whereby  the  plnintiff's  were  greatly  prejudiced  and 
inaged,  to  wit,  to  the  value  of  fifty  thousand  dollars,  to  wit,  at 
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teen,  under  and  in  pursuance  of  the  said  bond  last  mentioned,  to 
wit,  at  the  county  aforesaid  :  And  the  plaintiffs  further  say,  that  at 
a  session  of  the  General  Assembly  of  Maryland,  begun  and  held  at 
the  City  of  Annapolis,  on  the  fourth  day  of  December,  in  the  year 
of  our  Lord,  eighteen  hundred  and  fifteen,  and  ending  on  the  thir- 
tieth day  of  January,  in  the  year  eighteen  hundred  and  sixteen, 
among  other  things,  a  certain  Act  of  Assembly  wa^  passed,  entitled, 
An  Act  declaring  the  continuation  and  extension  of  the  charters  of 
the  several  banks  therein  mentioned;  which  said  Act  of  Assembly, 
(1815,  ch.  167,)  follows  in  these  words,  to  wit: 

An  Act  declaring  the  continuation  and  extension  of  ths  Charters  of  the 

several  Banks  therein  mentioned, 

Whebeas,  the  President,  Directors  and  Company,  of  the  Bank  of 
Baltimore;  the  President  and  Directors  of  the  Union  Bank  of  Mary- 
laud,  [and  various  other  banks  therein  named,]  have  transmitted  to 
Q/i  o  ^^^  Executive  of  this  State,  certificates  ♦  of  their  def ermina- 
•'*'•  tion  to  agree  to  and  accept  of  the  renewal  of  tbeir  charters, 
up(m  the  terms  and  conditions  pi'escribed  by  an  Act,  entitled,  A  sup- 
plement to  the  Act,  entitled.  An  Act  to  incort)orate  a  company  to 
make  a  turnpike  road  leading  to  Cumberland,  and  for  the  extension 
of  the^charters  of  the  several  banks  in  the  City  of  Baltimore,  and 
for  other  purposes,  passed  at  December  Session,  one  thousand  eight 
hundred  andjthirteeu :  therefore.  Be  iteiuicted.hythe^  General  Assem- 
bly of  Maryland,  That  the  charters  of,  or  the  several  Acts  of  Assem- 
bly incorporating  the  above  mentioned  banks,  be  and  the  same  here- 
by are  continued  and  extended  to  the  first  day  of  January,  one  thou- 
sand eight  hundred  and  thirty -five,  and  to  the  end  of  the  session  of 
the  General  Assembly  next  thereafter;  Provided,  that  nothing  here- 
in contained  shall  be  construed  to  release  the  said  banks  from  the 
compliance  of  the  terms  and  conditions  prescribed  in  the  Act  of 
Assembly,  entitled,  a  supplement  to  the  Act,  entitled.  An  Act  to 
incorix)rate  a  company  to  make  a  turnpike  road  leading  to  Cumber- 
land, and  for  the  extension  of  the  charters  of  the  several  banks  in 
the  City  of  Baltimore,  and  for  other  purposes,  p^issed  at  December 
Session,  eighteen  hundred  and  thirteen,  chapter  one  hundred  and 
twenty-two. 

1st.  Breach — Embezzlement.  ^'And  the  plaintiffs  in  fact  say,  that 
the  said  Ralph,  not  regarding  his  duty  as  cashier  as  aforesaid,  bat 
fraudulently  intending  and  contriving  to  injure  and  deceive  the 
pUiintiffs,  did,  on  various  days  and  times,  from  the  day  of  the  date 
of  the  said  writing  obligatory  until  the  twenty-seventh  day  of  Jan- 
uary, in  the  year  eighteen  hundred  and  sixteen,  and  from  the  said 
twenty-seventh  day  of  January,  in  the  year  eighteen  hundred  and 
sixteen,  until  the  sixth  day  of  February,  in  the  year  eighteen  hun- 
dred and  seventeen,  and  from  the  said  sixth  day  of  February,  in  the 
year  eighteen  hundred  and  seventeen,  until  the  twenty-fifth  day  of 
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May,  in  the  year  eighteen  hundred  and  nineteen,  privately,  fraudu- 
lently, and  in  violation  of  his  duty  as  cashier  as  aforesaid,  use,  em- 
bezzle, take  out,  and  otherwise  make  away  with  the  funds,  moneys 
and  promissory  notes  for  the  payment  of  money,  commonly  called 
bank  notes,  to  a  great  amount,  to  wit,  to  the  amount  of  fifty  thou- 
sand dollars,  at  the  county  aforesaid,  belonging  •  the  plain- 
tiffs,  and  wherewith  the  plaintiffs  were  chargeable,  and  which  ^^^ 
came  to  his,  the  said  Ralph's  hands,  charge  and  custody,  as  cashier 
as  aforesaid,  and  the  same  did  unjustly  detain  :md  convert  to  his 
own  use,  whereby  the  plaintiffs  were  greatly  prejudiced  and  damaged, 
to  wit,  to  the  value  of  fifty  thousand  dollars,  to  wit,  at  the  county 
aforesaid,  and  this  they,  the  plaintiffs,  are  ready  to  verify." 

The  2d  assignment  of  breaches  was  like  the  first,  exc>ept  that 
it  charged  them  to  have  been  committed  ^^on  various  days  and 
times,  from  the  day  of  the  date  of  the  said  writing  obligatory,  until 
the  27th  of  January,  1816." 

The  3d  assignment  of  breaches  was  like  the  first,  except  that  it 
charged  them  to  have  been  committed  '^on  various  days  and  times, 
from  the  day  of  the  date  of  the  said  writing  obligatory,  until  the 
6th  of  February,  1817." 

The  4th  assignment  of  breaches  wa^  like  the  first,  except  that  it 
charged  them  to  have  been  committed  ^^  on  various  days  and  times, 
from  the  day  of  the  date  of  the  said  writing  obligatory,  until  the 
25th  of  May,  1819,"  without  any  other  allegation  of  the  time. 

5th.  Breach — Unlawful  discountiugs.  "  And  further  breach  by 
way  of  replication  to  the  said  plea  by  the  defendant  first  above 
pleaded,"  &c.  ^^the  plaintiffs  sa3',  that  the  said  Ralph,  not  regarding 
his  duty  as  cashier  as  aforesaid,  but  fraudulently  intending  and  con- 
triving to  injure  and  deceive  the  plaintiffs,  did,  on  various  days  and 
times,  from  the  day  of  the  date  of  the  said  writing  obligatory, 
until  the  twenty-seventh  day  of  January,  in  the  year  eighteen  hun- 
dred and  sixteen,  and  from  the  twenty-seventh  day  of  January,  in 
the  year  eighteen  hundred  and  sixteen,  until  the  sixth  day  of  Feb- 
ruary, in  the  year  eighteen  hundred  and  seventeen,  and  from  the 
sixth  day  of  February,  in  the  year  eighteen  hundred  and  seventeen, 
until  the  twenty-filth  of  May,  in  the  year  eighteen  hundred  and 
nineteen,  privately,  fraudulently,  and  in  violation  of  his  duty  as 
cashier  as  aforesaid,  use  the  funds  and  moneys  belonging  to  the 
plaintiffs,  and  wherewith  the  plaintiffs  were  chargeable,  and  which 
came  to  the  hands,  charge  and  custody,  of  the  said  Ralph,  as 
canliier  as  aforesaid,  in  secretly  and  unlawfully  discounting  notes 
for  divers  persons,  and  in  appropriating  the  profits  of  ♦  such 
secret  and  unlawful  discountiugs  to  his  own  use,  to  a  great  ••^^ 
amount,  to  wit,  to  the  amount  of  fifty  thousand  dollai^,  at  the 
county  aforesaid,  whereby  the  plaintiffs  were  greatly  prejudiced  and 
damaged,  to  wit,  to  the  value  of  fifty  thousand  dollars,  to  wit,  at 
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the  coanty  aforesaid;  and  this  they,  the  plaintiffs,  are  ready  to 
verify." 

The  6th,  7th  and  8th  breaches,  were  assigned  upon  unlawful  dia- 
countings  as  in  the  5th  breach,  the  time  being  laid  as  in  the  2d,  3d, 
and  4th  assignments  of  breaches,  and  in  that  respect  only  differing 
from  the  5th  breach. 

9th.  Breach — Conspiracy,  &c.  False  Entries.    "And  for  assigning 
further  breach  by  way  of  replication  to  the  said  plea  by  the  defend- 
ant, first  above  pleaded,  according,"  &c.  ''the  plaintiffs  say,  that  the 
said  Balph  did,  on  various  days  and  times,  from  the  day  of  the 
date  of  the  said  writing  obligatory,  until  the  twenty-seventh  day  of 
January,  in  the  year  eighteen  hundred  and  sixteen,  and  from  the 
said  twenty-seventh  day  of  January,  in  the  year  eighteen  hundred 
and  sixteen,  until  the  sixth  day  of  February,  in  the  year  eighteen 
hundred  and  seventeen,  and  from  the  said  sixth  day  of  Febmary, 
in  the  year  eighteen  hundred  and  seventeen,  until  the  twenty-fifth 
of  May,  in  the  year  eighteen  hundred  and  nineteen,  to  wit,  at  the 
county  aforesaid,  falsely  and  fraudulently  combine,  collude  and  con- 
spire, with  a  certain  Andrew  Burt,  teller  of  the  said  bank,  and  a 
certain  Pierce  L.  Tanner,  book-keeper  in  the  said  bank,  falsely  and 
fraudulently,  and  in  violation  of  his  duty  as  cashier  as  aforesaid,  to 
lend  out  and  give  out,  and  in  pursuance  thereof,  did  fraudulently 
lend  out  and  give  out  large  sums  of  money  belonging  to  the  plain- 
tiffs and  others,  wherewith  the  plaintiffs  were  chargeable,  and  which 
came  to  the  hands,  charge  and  custody  of  the  said  Ralph,  as  cashier 
as  aforesaid,  and  which  he  has  not  yet  duly  accounted  for,  paid, 
delivered  or  discharged  himself  from;  amounting  in  all  to  a  large 
sum  of  money,  to  wit,  to  the  sum  of  fifty  thousand  dollars,  to 
divers  persons,  and  wrongfully  and  fraudulently  to  appropriate,  and 
then  and  there,  in  pursuance  thereof,  did  fraudulently  appropriate 
the  funds  and  moneys  of  the  said  bank  to  their  own  private  pur- 
poses, whereby  the  funds  and  moneys  of  the  said  bank  were'  wasted, 
embezzled,  misspent,   and  otherwise  made  way  with,  and 
o^lo  •  unjustly  detained  by  the  said  Kalpb,  and  by  other  persons 
through  his  means,  privity  and  procurement,  to  a  great  amount,  to 
wit,  to  the  amount  of  fifty  thousand  dollars,  at  the  county  afore- 
said.   And  the  plaintifis  in  fact  say,  that  neither  the  said  Balph, 
nor  the  said  Robert  Purviance,  nor  the  said  Daniel  Delosier,  nor  the 
said  Edward  Johnson,  nor  Nicholas  G.  Ridgely,  nor  either  nor  any 
of  them,  nor  either  nor  any  of  their  heirs,  executors,  or  administra- 
tors, has  or  have  yet,  either  made  or  given,  or  caused  to  be  made  or 
given  unto  the  plaintiffs,  or  their  successors,  full  satisfaction  and 
recompense  of  and   for  such  moneys  and  funds  belonging  to  the 
plaintiffs,  or  to  other  persons,  wherewith  the  plaintiffs  are  chargeable, 
so  as  aforesaid  wasted,  misspent,  embezzled  and  otherwise  made 
away  with,  and  unjustly  detained  by  the  said  Balph,  and  by  other 
persons  through  his  means,  privity  or  procurement,  or  any  part  there- 
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of.  And  the  plaintiffs  further  say,  that  the  said  Ralph,  in  order  to 
conceal  the  said  secret,  and  unlawful  and  fraudulent  doings  from  the 
plaintiffs,  at  divers  days  and  times  after  the  date  of  the  said  ^iting 
obligatory,  and  while  he  continued  cashier  of  said  bank  as  afore- 
said, made  or  caused,  or  knowingly  permitted  to  be  made,  certain 
false  and  deceptious  entries  in  the  books  of  the  said  bank,  in  viola- 
tion of  his  duty  as  aforesaid,  whereby  the  plaintiffs  were  greatly 
damaged,  to  wit,  to  the  value  of  fifty  thousand  dollars,  to  wit, 
at  the  county  aforesaid;  and  this  they,  the  plaintiffs,  are  ready  to 
verily." 

The  10th,  11th  and  12th  breaches,  were  assigned  upon  conspiracy 
with  the  clerks  and  false  entries  as  in  the  9th  breach,  the  time 
being  laid  as  in  the  2d,  3d,  and  4th  assignments  of  breaches,  and 
in  that  respect  only,  differing  from  the  9th  breach. 

13th.  Breach — Over  Drafts.  ^'  And  for  assigning  further  breach, 
by  way  of  replication  to  the  said  plea,  by  the  defendant  first  above 
pleaded,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  the  plaintiffs,  say,  that  the  said  Ralph,  not  regarding  his 
duty  as  cashier  as  aforesaid,  but  fraudulently  intending  and  contriv- 
ing to  injure  and  deceive  the  plaintiffs,  did,  at  divers  days  and 
times,  from  the  day  of  the  date  of  the  said  writing  obligatory,  until 
the  twenty-seventh  day  of  January,  in  the  year  eighteen  hundred 
and  sixteen,  and  from  the  twenty-seventh  day  of  January,  in  the 
year  eighteen  •  hundred  and  sixteen,  until  the  sixth  day  of  q/i  a 
February,  in  the  year  eighteen  hundred  and  seventeen,  and  *''*'' 
from  the  said  sixth  day  of  February,  in  the  year  eighteen  hundred 
and  seventeen,  until  the  twenty-fifth  day  of  May  in  the  year  eighteen 
hundred  and  nineteen,  during  which  several  times  the  said  Ralph  con- 
tinned  cashier  of  the  said  bank,  frequently,  and  from  time  to  time, 
wrongfully  and  unlawfully  take  out  of  said  bank,  divers  sums  of  money, 
to  wit,  the  sum  of  fifty  thousand  dollars,  at  the  county  aforesaid, 
by  draughts  and  checks  upon  the  said  bank  and  otherwise,  when 
he,  the  said  Ralph,  had  not  money  deposited  in  the  said  bank,  where- 
with to  pay  the  said  draughts  or  checks,  and  that  during  the  said  time 
the  said  Ralph,  did  not,  from  time  to  time,  make  and  give  unto  the 
plaintiffs  and  their  successors,  a  just  and  true  account  in  writing  of  all 
soch  sum  or  sums  of  money,  bills  and  notes,  which  did  from  time  to 
time  come  into  his  hands,  charge  and  custody,  of  and  belonging  to  the 
plaintiffs,  or  their  successors,  or  to  other  person  or  persons,  where- 
with they,  the  plaintiffs  or  their  successors,  stood  chargeable,  whereby 
the  plaintiffs  suffered  great  damage,  to  wit,  to  the  value  of  fifty  thous- 
and dollars,  at  the  county  aforesaid;  and  this  they  are  ready  to 
verify." 

The  14th,  15th  and  16th  breaches  were  assigned  upon  over  draughts 
as  in  the  13th  breach,  the  time  l)eing  laid  as  in  the  2d,  3d  and  4th 
assignments  of  breaches,  and  in  that  respect  only,  differing  from  the 
13th  breach. 
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17th.  Breach — Embezzlement  of  a  Check,  2lRt  November,  1818. 
"And  for  assigning  further  breach,  according,"  &c.  "by  way  of 
replication  to  the  said  first  plea,  by  the  defendant,  above  pleaded, 
the  plaintiffs  say,  that  the  said  Kalph,  with  a  view  to  injure  and 
defraud  the  plaintiffs,  and  in  violation  of  his  duty  as  cashier  as  afore- 
said, did,  on  the  twenty-first  day  of  N"ovember,  in  the  year  eighteen 
hundred  and  eighteen,  to  wit,  at  the  county  aforesaid,  take  from  the 
funds  and  moneys  of  the  said  bank,  the  sum  of  eight  thousand  three 
hundred  and  thirty  dollars,  and  fraudulently  charged  or  caused  the 
same  to  be  charged  to  a  certain  William  Dandridge,  cashier  of  a 
certain  bank,  styled  'The  Bank  of  Virginia,'  which  said  sum  of 
money  was  never  forwarded  to  the  said  William  Dandridge,  or  to 
QAT  ^"-^  person  for  him,  but  by  the  said  Ralph  was  •  fraudulently 
*''*  •  and  wrongfully  appropriated  to  his  own  private  use,  the  said 
Ealph  having  charged  or  caused  the  same  to  be  charged  to  the  said 
William  Dandridge,  the  better  to  conceal  his  fraudulent  and  wrong- 
ful purpose  from  the  plaintiffs,  in  breach  and  in  violation  of  his  duty 
as  aforesaid,  and  to  the  great  prejudice  and  damage  of  the  plaintiffs, 
to  wit,  to  the  value  of  ten  thousand  dollars,  at  the  county  aforesaid; 
and  this  they  are  ready  to  verify." 

18th.  Breach — Another  Embezzlement,  19th  March,  1818.  "And 
for  assigning  further  breach,  according,"  &c.  "by  way  of  replication 
to  the  said  first  plea  by  the  defendant  above  pleaded,  the  plaintiffs 
say,  that  the  said  Ealph,  fraudulently  and  unlawfully  intending  to 
injure  and  deceive  the  plaintiffs,  and  in  violation  of  his  duty  as 
cashier  as  aforesaid,  did,  on  the  nineteenth  day  of  March,  in  the 
year  eighteen  hundred  and  eighteen,  take  from  the  funds  and 
moneys  of  the  said  bank,  the  sum  of  seven  thousand  five  hundred 
and  four  dollars  and  eighty  cents,  and  fraudulently  and  unjustly 
appropriated  the  same  to  his  own  private  uses,  which  said  sum  of 
money  the  said  Ealph,  with  a  view  to  deceive  and  defraud  the  plain- 
tiffs, did  falsely  charge  or  cause  to  be  charged  in  the  books  of  the 
said  bank,  as  for  a  certain  bill  of  exchange,  alleged  b}^  him  to  have 
been  bought  by  the  plaintiffs  of  a  certain  John  Gooding,  and  which 
the  said  Ealph  pretended  to  have  remitted  to  a  certain  Thomas 
Williamson,  cashier  of  a  certain  bank  in  the  borough  of  Norfolk, 
styled  *  A  Branch  of  the  Bank  of  Virginia;'  which  said  bill  of  ex- 
change, or  pretended  bill  of  exchange,  the  plaintiffs  says,  never  was 
remitted  to  the  said  Thomas  Williamson,  but  that  the  said  Ralph 
falsely  charged  the  same  to  the  said  Thomas  Williamson,  as  a  pre- 
tence to  conceal  the  said  fraudulent  appropriation  from  the  plain 
tiffs,  in  breach  and  violation  of  his  duty  as  aforesaid,  whereby  the 
plaintiffs  suffered  great  damage,  to  wit,  to  the  value  often  thousand 
dollars,  at  the  county  aforesaid;  and  this  they  are  ready  to  verify." 

19th.  Breach — False  Statements.  "And  for  assigning  further 
breach,  according,"  &c.  "by  way  of  replication,  to  the  said  plea  by  the 
defendant  first  above  pleaded,  the  plaintifls  say,  that  the  said  Ralph, 
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with  a  view  to  deceive  and  defraud  the  plaintiffs,  and  in  violation  of 
his  duty  as  aforesaid,  did,  at  various  *  days  and  times,  from  q  ^  ^ 
the  day  of  the  date  of  the  said  writing  obligatory,  until  the  •*'*^ 
twenty-seventh  day  of  January,  in  the  j'ear  eighteen  hundred  and 
sixteen,  and  from  the  said  twenty-seventh  day  of  January,  In  the 
rear  eighteen  hundred  and  sixteen,  until  the  sixth  day  of  February, 
H  the  year  eighteen  hunderd  and  seventeen,  and  from  the  said  sixth 
lay  of  February,  in  the  year  eighteen  hundred  and  seventeen,  until 
;he  twenty-fifth  day  of  May,  in  the  year  eighteen  hundred  and  uine- 
een,  to  wit,  at  the  county  afoi^esaid,  knowingly'  make  divers  false 
itateraents  of  the  condition  of  the  said  bank  to  the  plaintiffs,  fre- 
luently,  wilfully  and  fraudulently  charging  or  causing  to  charged^ 
livers  individuals  and  banks,  with  large  sums  of  money  as  due  and 
»wing  to  the  plaintiffs,  than  the  said  individuals  or  banks  in  fact 
•wed  or  were  indebted  to  the  plaintiffs,  to  wit,  the  sum  of  fifty 
hoasand   dollars,   whereby   the  plaintiffs  suffered   great   damage, 

0  wit,  to  the  value  of  fifty  thousand  dollara,  at  the  county  afore- 
aid;  and  this  they  are  ready  to  verify." 

The  20th,  21st  and  22d  breaches,  were  assigned  upon  false  state- 
ments made  of  the  condition  of  the  bank,  as  in  the  19th  breach,  tht 
ime  being  laid  as  in  the  2d,  3d  and  4th  assignments  of  breaches,  and 

1  that  respect  onl^-,  differing  from  the  19th  breach. 

23d.  Breach — Negligence.  "And  for  a8signing  further  breach  by 
'ay  of  replication  to  the  said  plea  by  the  defendant  first  above 
leaded,"  &c.  "the  plaintiffs  sa^',  that  the  said  Ralph,  on  various 
ays  and  times  since  the  day  of  the  date  of  the  said  writing  obliga- 
)ry,  and  while  it  was  in  full  force  and  virtue,  and  during  the  time 
le  said  Ealph  was  cashier  as  aforesaid,  and  before  the  commence- 
lent  of  this  suit,  did  not  carefully  examine  the  conduct  of  the  per- 
ms employed  under  him  by  the  plaintiffs  as  it  was  his  duty  to  have 
Dne,  and  as  he  was  required  by  the  said  by-laws  to  have  done,  but 
>  do  so,  omitted  and  neglected,  by  which  said  omission  and  neglect 
*  the  said  Ealph,  the  plaintifl's  were  damaged  to  a  great  amount,  to 
it,  to  the  amount  of  fifty  thousand  dollars,  to  wit,  at  the  county 
bresaid ;  and  this  they  are  ready  to  verify." 

24th.  Breach — Omitted  to  count  the  money,  &c.  "And  for  assigu- 
g  further  breach,  according,"  &c.  "by  way  of  replication  ^yiQ 
to  the  said  plea  by  the  defendant  first  above  pleaded,  the  •*'*•' 
aintiffs  say,  that  the  said  Ealph,  in  violation  of  his  duty  as  cashier 
1  aforesaid,  at  various  days  and  times,  since  the  date  of  the  writing 
digatory,  and  whilst  the  same  was  in  full  force  and  virtue,  and 
iriiig  the  time  the  said  Ealph  was  employed  by  the  plaintiffs  as 
shier  as  aforesaid,  and  before  the  commencement  of  this  action, 
d  not,  when  it  was  his  duty  to  have  done  so,  count  the  money  de- 
>sited  in  the  vaults  of  the  said  bank,  and  compare  the  amount 
ereof  with  the  balance  of  the  cash  account  of  the  said  bank,  in 
e  manner  he  ought  to  have  done,  but  omitted  and  neglected  so  to 
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do,  whereby  large  sanis  of  money,  to  the  amount  of  fifty  thoasand 
dollars,  wherewith  the  plaintiffs  were*  chargeable,  and  which  were  in 
the  charge  and  custody,  of  the  said  Balph  as  cashier  as  aforesaid, 
were  wholly  lost,  and  the  plaintiffs  greatly  prejudiced  and  damaged, 
to  wit,  to  the  value  of  fifty  thousand  dollars,  to  wit,  at  the  county 
aforesaid ;  and  this  they  are  ready  to  verify." 

25th.  Breach — Did  not  compare  the  books,  &c.  <^And  for  assign- 
ing further  breach  by  way  of  replication  to  the  said  plea  by  the  de- 
fendant first  above  pleaded,  according,"  &c.  ^'  the  plaintiffs  say,  that 
the  said  Ralph,  in  violation  of  his  duty  as  cashier  as  aforesaid,  at 
various  times  during  the  time  he  was  cashier  as  aforesaid,  and  after 
the  date  of  the  said  writing  obligatory,  and  whilst  the  same  con- 
tinued in  full  force  and  virtue,  and  before  the  commencement  of  this 
action,  altogether  omitted  and  neglected  to  examine  and  compare 
the  several  books  of  account  of  the  bank,  which  were  kept  by  the 
clerks  and  subordinate  agents  of  the  said  bank,  under  the  superin- 
tendence and  direction  of  the  said  Ralph,  as  cashier  as  aforesaid,  as 
it  was  his  duty  to  have  done,  whereby  material  errors,  mistakes,  false 
statements  and  disagreements,  arose  and  occurred  therein,  and  large 
sums  of  money,  wherewith  the  plaintiff's  were  chargeable,  and  which 
came  to  the  hands,  charge  and  custody  of  the  said  Ralph  as  cashier, 
were  thereby  wholly  lost,  to  the  amount  of  fifty  thousand  dollars, 
and  the  plaintifi's  have  thereby  sustained  damage  to  the  value  of 
fifty  thousand  dollars,  to  wit,  at  the  county  aforesaid ;  and  this  they 
are  ready  to  verify." 

26th.  Breach — Did  not  examine  cash  account.  ^'And  for  assigu- 
^  ing  further  breach,  by  way  of  replication  to  the  said  plea,  •  by 
^^^  the  defendant  first  above  pleaded, according,"  &c.  "the  plain- 
tifls  say,  that  the  said  Ralph,  in  violation  of  his  duty  as  cashier  as 
aforesaid,  during  the  time  he  was  employed  by  the  plaintiffs  as 
cashier  as  aforesaid,  and  after  the  date  of  the  said  writing  obliga- 
tory, and  when  the  same  continued  in  full  force  and  virtue,  and  before 
the  commencement  of  this  suit,  did  not  daily  examine  the  settlemeut 
of  the  cash  account,  as  it  was  his  duty  to  have  done;  but  wholly 
neglected  and  omitted  to  do  so,  whereby  the  plaintiffs  have  sustaine<l 
great  damage,  to  the  amount  and  value  of  fifty  thousand  dollars,  to 
wit,  at  the  county  aforesaid ;  and  this  they  are  ready  to  verify." 

27th.  Breach — Negligence  in  not  reporting  deficiencies.  "And  for 
assigning  further  breach,  by  way  of  replication  to  the  said  plea,  by 
the  defendant  first  above  pleaded,  according  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  the  plaintiffs  say,  that  after  the 
date  of  the  said  writing  obligatory,  and  while  the  same  was  in  full 
force  and  virtue,  and  during  the  time  the  said  Ralph  was  employed 
by  the  plaintiff's,  as  cashier  as  aforesaid,  and  before  the  commence- 
ment of  this  suit,  at  various  days  and  times,  there  were  large  aud 
improper  deficiencies  of  the  money  in  the  vaults  of  the  said  bank, 
which  the  said  Ralph  as  cashier  as  aforesaid,  ought  to  have  reported 
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to  the  directors  of  the  said  bank,  but  which,  on  the  contrary,  in  viola- 
tion of  his  dutv  as  cashier  as  aforesaid,  he  wholly  omitted  and  ne- 
glected  to  do,  by  which  omission  and  neglect  the  plaintiffs  have  sus- 
tained great  damage,  to  wit,  to  the  value  of  fitty  thousand  dollars, 
to  wit,  at  the  county  aforesaid;  and  this  the  plaintiffs  are  ready  to 
verify." 

28th.  Breach — Did  not  account,  &c.  ''And  for  assigning  further 
breach,  by  way  of  replication  to  the  said  plea,  by  the  defendant  first 
above  pleaded,  according,"  &c.  ''  the  plaintiffs  say,  that  the  said 
Ralph  since  the  date  of  the  said  writing  obligatory,  and  while  the 
same  continued  in  full  force  and  virtue,  and  during  the  time  he  was 
employed  as  cashier  as  aforesaid,  and  before  the  commencement  of 
this  suit,  did  not,  fn)m  time  to  time,  make  and  give  unto  the  plain- 
biffs,  a  just  and  true  account  in  writing  of  all  such  sums  of  money,  as 
from  time  to  time  came  to  his  hands,  charge  and  custody,  a.s  cashier 
is  aforesaid,  wherewith  the  plaintiffs  were  chargeable,  as  it  was  his 
^  duty  to  have  done,  but  wholly  omitted  and  neglected  so  to 
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ained  great  damage,  to  the  amount  and  value  of  fifty  thousand  dol- 
ars,  to  wit,  at  the  county  aforesaid ;  and  this  they  are  ready  to 
erify." 

29th.  Breach — Received  money,  &c.  Did  not  pay,  &c.  "And  for 
assigning  further  breach,  according,"  &c.  "by  way  of  replication  to 
he  first  plea  by  the  defendant  above  pleaded,  the  ]>laintiffs  say, 
bat  the  said  Balph,  since  the  date  of  the  said  writing  obligatory,  and 
rhile  the  same  continued  in  full  force  and  virtue,  and  during  the  time 
e  was  employed  and  acted  as  cashier  as  aforesaid,  and  before  the  com- 
lencement  of  this  suit,  did  from  time  to  time,  receive  into  his 
barge  and  custody  as  cashier  as  aforesaid,  divere  large  sums  of 
loney,  bills  and  notes,  to  the  amount  and  value  of  filly  thousand 
ollar8,  belonging  to  the  plaintiffs,  and  wherewith  they  were  chargea- 
le,  which  the  said  Ealph  has  not  since  paid  or  delivered  to  the 
laintiffs,  or  otherwise  discharged  himself  from,  as  he  ought  to  have 
3ne,  but  so  to  do,  hath  wholly  omitted,  neglected  and  refused; 
hereby  the  plaintiff's  have  sustained  great  damage,  to  wit,  to  the 
[line  of  fifty  thousand  dollars,  to  wit,  at  the  county  aforesaid ;  and 
lis  they  are  ready  to  verify." 

30th.  Breach — Combiuation  to  take  money,  &c.  "  And  for  assign- 
g  farther  breach,  by  way  of  replication  to  the  said  plea,  by  the 
jfendant  first  above  pleaded,  according,"  &c.  "the  plaintiffs  say, 
lat  the  said  Ealph,  since  the  date  of  the  said  writing  obligatory, 
id  wliile  the  same  continued  in  full  force  and  virtue,  and  during 
le  tinoe  he  was  employed  and  acted  as  cashier  as  aforesaid,  to  wit, 

the  county  aforesaid,  did  falsely  and  fraudulently  combine,  collude 
id  conspire  with  a  certain  Andrew  Burt,  teller  of  the  said  bank, 
id  a  certain  Pierce  L.  Tanner,  book-keci)er  in  the  said  bank,  falsely 
id  fraudulently,  and  in  violation  of  his  duty  as  cashier  as  aioresaid, 
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to  take  out  of  the  said  bnuk,  !v  pertain  sum  of  money)  *".    .  'tim^ 
sum  of  eisht  thoiisaml  dolhirs,  wliicU  had  been  before  tti  ^^^  j,, 
deposited  by,  aud  belonging  to  a  certain  Amos  A.  W".'*"jr,[iik,  '^}'f 
inirsuance  thereof  did  tViVuduleiitly  take  out  of  tbe  ^'',.^,01,  wl"'*:^ 
said  Slim  of  money,  to  wit,  the  sum  of  eight  thousand  ao  ^^^^  ,  ^-m*-^ 
liad  been  before  that  time  deiwxsited  aa  aforesa"  j^|.jlfs  wei^^, 
""'*   sum  of  money   beiug  money  wherewith  the  I*^  cu^to^*  .^t 
chargeable,  and  wbich  eame  to  tlie  liaads,  charge  *     ^^^  '.'"i-.-oii'* 
tlie  said  Ralph  as  casbiei'  as  aforesiiid,  and  whi<:h     jjjmse"   loe***^ 
dnly  accounted  for,  paid,  delivered  or  dischaig^    ^^  (l,e  ^^^tiiey 
whereby  the  plHiiitiffs  were  greatly  damaged,  to  w  '  .  aod  t''^'^  ,\et»' 
fifty  thousand  dolliirs,  to  wit,  at  the  county  afoi****j,  ^nd  '^  .eiewi'*'*' 
are  ready  to  verify ;  wherefore  they  pray  J^''^";"*^  ^f  ***"  .     , 

al'oresaid,  together  with  the  damages  on  occ^^'**  ^  eiifl"* 

thereof,  to  lie  a<ljudged  to  them,  &c."  .  j^h  »»^'^  ^t  yW*-    ^ 

Reiilication  tothe  second  j.lea.     This  i^^''^"  '"^  *'^*  I>W^'  "^ 
breaches  to  those  assigned  under  the  rep''*"^  feo*^*"*'*    - 


uLt;  11(1  litis  liU  Luuse  iiMHigiifu  uiiiior  me  reF'"~  »    tcO*'**""  ,rt-eV-  1,    *lt^')  i 

The  plaintias  demurred  generally  to  tV»»    ^40  *®'*"jr  5l^'      ■„  O»o  [ 

aud  tilth  pleas,  to  which  there  were  .join^*'^^©  "^^^^  * VUg'^®*!  jo^"'  V 

The  delendaut  demurred  generallv   tt>     \>te**^'°^v\  t\i®^  *^t'b  ''*^'  >. 

12th,  Kith,  llith,  17th,  18th,  I'Jth,  ami  23^w)  ^^^'^le'i^'^'^'-vb,'-*'^*''  \  ^ 

replications  to  the  first  and  second  pi^.-,  ^^'"  v,   'iG^Vti  "'.^-^to  t^'*  S  ■ 

dem  i„  demnmr.     To  the  otK-,-  breacto«C,  *7'tW  V*'"ti,t  ot '"''  1  '■ 
lOlb,  11th,  Utb,  15tli,  20tl.,  2l»t,  2:i,l    X"l<'  ^9       ,  iW^.iTe •»»»"■' 

2!ttb,  and  30tb,  iu  tbe  1st  and  2d  reulL  "*    i^    rt^^^ -ndet^  I  , 

1st  and  3d  pleaa,  Hie  defendant  reiuinert^V^    <''  oieu*  """'  ■   , 

oltbesaid  breacbes<UreetIy,eoucUn\jr,       '     i^        ,*"eft  ^  *    wlien  *''*  ' 
and  on  ivbieb  issues  ot  tact  were  '          K  «*— *^         -«ttt      .^TVft             ,n 


Kldgelj,  by  leave  ol  tbe  Ooa.-t"  V,  ^"*'<-  "  A  ^^'i'T  »"*  "' li' *»V>»'^ 
statute  in  sncb  ca««  made  ana  ,i,.  ^'"^i  ac..to<^  <?*^t  *"  '^Jm.*'^!''* 
the  ..ong  and  injn,v  when,  ^'i'  "-i4«a^"^V5'  »*''  *-  *'«  T.& 
their  action  aforesaid  thereof  *"  -."-tMV  8„"^'  *  ^„»l  »" ',»l  <»'^ 
not  b,  have  or  maintain,  bpt.'^'>^>Usst  1?**^  t>  *P ,  eicH*  ,  .HI '  C^ 
thirtieth  da,  ot  Mareb,  in'  th  J=«"C\^"a,  C^  ^.l^^l  ,r-3 
andlive,towit,attheeont,t.?  it-ur  rS-  ""^J' >^</;!1'''.kVs*' 7l/^ 
obligatory  w,u,  preset,?^  «V,.r^ot  KV.  *>•',, i.^ 

•'5''    the  said  N,el,olas,  a„a7j    *   «,,5"1'   tb<?      ^V "^  „1^W ''^-^ 
requested  by  the  sold  Ualpi,   ''i«  ^    !^  8bowi»    ^    A   »"' bi"',  1 ««  7 
obligatory  as  eo-security   Wif,   '^>    joi   *  ^><!ha''r!>'    f''  «l"'     .K 
Ralph ;  aud  tlie  said  Niebol.,    "     otK         >0   th<»     ^  Si     n'^id"^^ 
ltal|,h,  did  then  and  thero  sj^*   =.  K^^.l"'    ^'^WxtK,  <*«.!&  *!  >i.« 
obligatory,  and  returned  the*"''    ->Urt  *"'S  to  s.'"  f^      B, 
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submitted  to  the  said  President  and  Directors  of  the  Union  Bnnk 
(the  plaintiffs  in  this  cause)  for  their  approbation  and  acceptance ; 
and  if  the  said  supposed  writing  obligatory  should  be  approved  and 
accepted  by  the  plaintiff's,  that  then  and  in  such  case  the  said  sup- 
posed writing  obligatory  was  to  be  considered  and  delivered  as  the 
act  and  deed  of  him,  the  said  Nicholas,  and  not  otherwise.  And 
the  said  Nicholas  avers,  that  the  said  supposed  writing  obligatory 
never  was  approved  and  accepted  by  the  plaintiffs  by  any  act  in 
their  corporate  capacity ;  and  so  the  said  Nicholas  says  that  the 
said  supposed  writing  obligatory  is  not  his  act  and  deed;  and  of 
this  he  puts  himself  upon  the  country,  and  so  forth."  This  plea 
was  verified  by  the  oath  of  the  defendant.  The  plaintiffs  joined  in 
issue. 

The  County  Court  rendered  judgment  for  the  defendant  on  the 
[lemurrers  to  the  Ist,  4th,  6th,  8th,  9th,  12th,  13th,  16th,  17th,  18th, 
L9th  and  22d  breaches  to  the  1st  and  2d  pleas;  and  rendered  judg- 
ment for  the  plaintiffs  on  the  demuri-ers  to  3d,  4th  and  5th 
)leas  of  the  defendant.  The  plaintiffs  then  suggested  similar 
)reaches  to  the  defendant's  3d,  4th  and  5th  pleas  as  they  had 
assigned  to  the  1st  and  2d  pleas.  Upon  the  issues  joined  upon 
he  several  rejoinders  of  the  defendant  to  the  several  breaches 
assigned  by  the  plaintiffs  to  the  first  and  second  pleas,  and  to  the 
jsue  joined  to  the  sixth  plea,  the  jury  found  for  the  defendant,  al- 
hough  in  the  record  the  verdicts  were  informally  stated  by  the  clerk, 
nd  which  by  consent  of  the  parties  were  amended.  The  jury  also 
Bturued  the  following  inquisition  as  to  the  breaches  suggested  to 
be  3d,  4th  and  5th  pleas,  viz.  *'  We,  the  undersigned  jurors,  being 
uly  empanelled,  under  and  by  virtue  of  an  order  of  this  Court,  for 
iquiring  at  bar,  to  assess  the  damages  sustained  by  the  plaintiffs 
y  reason  of  any  breaches  assigned  and  suggested  by  them  in  this 
iuse,  upon  which  issues  in  fact  were  not  joined,  and  verdict  given 
T  the  •defendant,  and  being  duly  sworn  thereto,  in  open 
ourt,  having  made  inquiry  thereof,  do,  upon  our  corporal  •'54 
iths,  find  as  follows ;  that  is  to  say,  upon  the  second  breach,  the 
lird,  sixth,  seventh,  tenth,  eleventh,  fourteenth,  fifteenth,  twentieth, 
Fenty-first,  twenty-third,  twenty- fourth,  twenty-fifth,  twenty-sixth, 
renty-seventh,  twenty-eighth,  twenty-ninth  and  thirtieth  breach, 
signed  and  suggested  by  the  plaintiffs  under  the  third  plea;  aiid 
)on  the  same  breaches,  numbered  as  aforesaid,  and  assigned  and 
iggested  by  the  plaintiffs  under  the  fourth  plea;  and  upon  the 
^me  breaches,  numbered  as  aforesaid,  and  assigned  and  suggested 
7  the  plaintifis  under  the  fifth  plea,  that  the  plaintiff's  have  sus- 
ined  and  proved  damage  to  have  been  sustained  by  them,  and 
idcr  the  direction  of  the  Court,  the  jury  find  for  the  plaintiffs,  and 
ey  assess  the  damages  of  the  plaintiffs  to  one  cent,  and  no  more, 
I  each  breach  above  mentioned.  In  witness  whereof,  the  under- 
o^ned  jurors  have  to  this  inquisition  set  their  hands  and  seals,  in 
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open  Court,  this  twelfth  day  of  May,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty-four."  Signed  and  sealed  by 
the  jurors.  The  plaintiffs  then  moved  the  Court  to  order  judgment 
to  be  entered  upon  the  said  inquisition.  Which  motion  the  Court 
overruled,  and  directed  judgment  to  be  entered  for  the  defendant. 

Bills  of  Exceptions. — 1.  The  defendant,  by  his  counsel,  just  previ- 
ous to  the  swearing  of  the  jury,  in  the  above  case,  at  this  present 
term,  asked  the  leave  of  the  Court  to  amend  his  pleadings  by  plead- 
ing and  tiling  the  following  plea,  numbered  6.  [Which  was  a  copy  of 
the  sixth  plea  heretofore  inserted.]  To  the  milking  which  amend- 
ment, the  plaintiffs,  by  their  counsel,  objected,  because  said  plea 
came  too  late,  and  was  incompatible  and  inconsistent  with  the  de- 
fendant's other  pleas,  and  against  the  eleventh  and  thirty-third  of 
the  standing  rules  of  this  Court,  viz. 

"  Rule  XI.  The  20th  day  of  February,  and  the  Ist  day  of  Sep 
tember,  shall  be  the  rule  days;  and  whenever  a  rule  is  laid  to  de- 
clare or  to  plead,  the  declarations  ^nd  pleadings  are  to  be  filed 
on  or  before  the  rule  day ;  when  a  declaration,  or  any  part  of  the 
pleadings  is  filed  on  or  before  the  rule  day,  in  pursuance 
oOO  •of  a  rule  previously  laid,  the  adverse  party  shall  be  bound  to 
answer  the  same,  and  to  file  the  pleadings  necessarily  arising  in  succes- 
sion, ou  or  before  the  second  day  of  the  next  succeeding  term,  either 
party  failing  to  comply  with  this  rule,  may  have  judgment  o( nonpros, 
or  by  default,  entered  up  against  him,  whenever  the  action  is  called, 
upon  the  first  going  over  the  docket ;  but  the  general  issue  plea  may  be 
pleaded  by  a  defendant  at  any  time  before  judgment  by  default  is  en- 
tered against  him,  although  he  hath  not  pleaded  before  the  rule  day; 
this,  however,  will  never  be  considered  as  a  reason  to  delay  the  trial.'' 

"  Rule  XXXIII.  No  incompatible  pleas  shall  be  received ;  as  non 
assumpsit  and  tender ;  non  assumpsit  and  release ;  non  assumpsit  and 
infancy;  liberum  tefiementum  Rnd  justification;  nil  debet  B,ud  nil  ab- 
huit  in  tenementis ;  not  guilty  and  liberum  tenementum;  not  guilty 
and  license ;  non  est  factum  and  payment  or  set-off,  and  non  est  factum 
and  release."  But  the  Court,  [Aboheb,  C.  J.  and  Hanson  and 
Ward,  A.  J.]  overruled  the  objection,  and  gave  the  defendant  leave 
to  amend  his  pleadings  in  the  manner  aforesaid,  by  filing  said  plea. 
The  plaintiffs  excepted. 

2.  Ou  the  trial  of  this  cause,  the  )>laintiffs  to  sup]>ort  the  issues  on 
their  part,  produced  as  a  witness,  Henry  Payson,  to  prove  that  he 
w^as  president  of  the  Union  Bank  of  Maryland  from  the  27th  April, 
1812,  until  the  27th  May,  1819,  and  thereafter ;  and  that  Ralph  Hig- 
ginbothom  was  acting  as  cashier  of  said  bank  from  its  first  organiza- 
tion, until  the  27th  May,  1819;  that  a  certain  book  now  shown  to 
him  with  the  words  "  by-laws,"  printed  in  gilt  letters  on  the  back 
thereof,  and  the  same  words  on  the  1st  page  thereof,  which  it  is 
agreed  shall  be  part  of  this  bill  of  exceptions,  was,  during  the  time 
he  wi\s  president  of  said  bank,  one  of  the  books  of  the  bank,  and 
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hat  the  rules  therein  contained  (and  which  it  is  admitted  are  truly 
ranacribed  in  the  plaintiffs'  replication,)  were  always  considered  by 
he  directors  and  officers  of  the  bank,  as  the  by-laws  of  the  bank, 
nd  under  which  the  said  directors  and  officers  always  acted,  and 
bat  he  as  president  of  the  bank  was  the  depository  of  the  said  book, 
nd  that  said  by-laws  in  said  book,  were  in  *  the  hand-writing  ^-^ 
F  the  said  Higginbothom ;  and  that  said  Pajson,  (the  wit-  *'S" 
ess,)  was  summoned  as  a  witness  by  both  parties,  and  examined 
ithout  objection,  by  plaintifl's,  and  cross-examined  by  defendant  at 
former  trial  of  this  cause,  at  March  Term  of  this  Court,  1822,  and 
lat,  to  the  best  of  his  recollection,  he  stated  at  said  former  trial, 
lat  he,  the  witness  was,  during  all  the  time  aforesaid,  owner  of 
ock  in  said  bank ;  and  the  said  witness  being  now  duly  sworn, 
ated  that  he  is  now  a  stockholder  in  said  bank,  and  has  no  recol- 
etion,  that  when  he  was  examined  as  above  stated,  at  the  former 
iai  of  this  cause,  he  wiis  then  examined  as  to  the  fact  of  his  being 
stockholder  in  said  bank,  but  that  he  has  every  reason  to  believe 
at  the  defendant  and  his  counsel  then  knew  thaft  he  was  a  director 
id  stockholder  in  the  said  bank ;  and  thereupon  the  defendant,  by 
s  counsel  objected  to  the  said  witness  as  incompetent  to  prove  any 
the  matters  aforesaid,  except  that  he  is  a  stockholder,  and  stated 
[Qself  on  his  examination  at  the  said  former  trial,  to  have  been 
en  a  stockholder.  Which  objection  the  Court  sustained,  and  ex- 
ided  the  witness.    The  plaintiffs  excepted. 

3.  At  the  trial  of  this  cause,  the  plaintiffs,  to  prove  the  issue  on 
Bir  part,  offered  in  evidence — First.  A  paper  entitled  "Articles  of 
isociation  of  the  Union  Bank  of  Maryland,"  which  paper  it  is  ad- 
tted  by  the  defendant,  contains  the  original  articles  of  association, 
der  which  the  bank  transacted  business  prior  to  the  passage  of 
i  Act  of  incorporation,  and  which  paper  it  is  agreed  shall  be  here- 
bh  filed  as  a  part  of  this  exception.  Second.  The  plaintiffs  pro- 
ced  a  book,  on  the  back  of  which  is  printed  in  gilded  letters,  the 
rds  "  by-laws,"  which  book  is  herewith  filed,  and  is  to  be  consid- 
d  a  part  of  this  exception;  and  the 'plaintiffs  offered  in  evidence 
it  the  said  book  is  one  of  their  books,  and  is  the  one  in  which  the 
K'cedings  of  the  president  and  directors  of  the  Union  Bank  were  en- 
ed,  so  far  as  the  same  were  reduced  to  writing,  and  contains  the  pro- 
dings  as  aforesaid,  so  far  as  the  same  were  reduced  to  writing,  from 
i  time  of  the  original  association  until  the  charter  was  obtained,  and 
J  after  the  charter  was  obtained  until  the  year  eighteen  hundred  and 
eteen ;  that  there  is  no  other  book  in  which  the  proceedings  of 
I  president  *  and  directoi's  as  aforesaid,  were  entered  dur-  ^-^ 
:  the  said  period  aforesaid,  and  no  other  writing  or  memo-  •'^  • 
idum  of  their  proceedings  when  they  were  assembled  as  the  presi- 
it  and  directors  as  aforesaid.  Third.  The,  plaintifl's  offered  to  read 
evidence  from  the  said  book,  a  writing  headed  the  by-laws,  under 
ich,  as  the  plaintiff's  allege,  the  said  president  and  directors  acted. 
17  1  H.  &  G. 
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Fourtb.  The  plaiDtitts  offered  tu  refHl  imi  tfl^.^^f'J 
tion  tmssed  by  tlie  board  of  directors  of  tlie  ongmal  tM 
tlie27th  of  8e[»tcmber,  IgW,  "Tl)at  uotUe  Iw  givenj 
newspapers  in  tbis  citv,  ttiat  a  petition  vfould  bepra 
Genera;  Assembly  of  Mar.vIaBd,  at  ififijf  HSiSi  §^!SII|I 
iiicoipurate  tlie  stockbolders  of  tlie  said  iiiHtitHtiou.", 
plaiiitiHri  oflei-ed  in  evidence  the  Act  of  incorimration,  I 
ml  (itlier  Acta  of  Assembly,  relating  to  the  said  incorp 
iiiit heutitated,  copies  of  which  are  herewitli  filed,  and  4 
siderod  us  part  of  this  exception  liy  agi-eement  ol"  pa 
The  phiintiffs  ofl'ered  to  reatl  from  tlie  said  liook,  eiititlti 
tlie  liiLlowing  entry:  "Timraday,  24tU  January,  181)5. 
ing  of  the  president  and  directors  this  day,  the  meral 
of  the  State  being  present,  the  charter,  so  far  as  it  1 
oath  ofodieerH,  being  read,  it  was  resolved.  That  the  pi 
director,  and  cashier,  take  the  following  oath  or  atlin 

case  may  be—'  I ,  do  swear  or  affirm,  that  I  will 

partially,  diligently  and  honestly,  esecute  the  dnties 
agreeably  to  the  provisions  of  law,  aiid  the  trust  repj 
the  befit  of  my  skill  and  judgment.'  This  being  done,  t 
to  vote  on  the  propriety  of  advertising,"  &c.  which  1 
plaintiffs  gave  in  evidence,  was  in  the  handwriting  of  6 
Higginbothom.  Seventh.  The  plaintiffs  offered  lo  I 
from  the  said  book  before  mentioned,  as  follows:  "V 
Act  t<i  iucorporat*  the  StQi;kb9l<!§l^  !!l  J^f  ySJo"  ^SoS 
it  18,  among  other  things  enacted,  that' an  eleciroiT  for 
tors,  to  conduct  the  affairs  of  the  «aid  bank,  shall  be  . 
on  the  flrst  Monday  in  July.  And  whereas  the  said  fli 
Jnly  may  sometimes  liiU  qh  jjjg  |gurtli  of  said  mouthy 
bank  will  be  shut,  acreptiMi- 1^  <.■  "'  """'  ■""«""* 

of  the  bv-law«  •      ?        "'^  provisions  of  th7 

tiff-soffSrstttre'tr^^^^^ 

of  August,  1819,  in  the^  lb»nSn  ^h  ""  ^''^'^'  ""*'« 
Winchester  and  A.  Su^ottZ^  "'""''  """^  '""*^«'  "' 
by-laws."  Ninth.  The  S  nS''T"I''' " '^"'"'""'*«' 
revised,  a  copv  of  wSrch  is  --  "n  "!?  '"  '''"'"'"="  "l 
ered  as  a  oart  of  7hV  ^lerewith  filed  and  agreed] 

mitted  was  signed  ami  Sealed   Km '°".  "'""''"''•'' 

plaintiffs,  further  to7L7etL  f      '  '^"T""' '"  '- 

Hoilin.,;competei7wihL'ir''''  """'"'  '*"■■''' 
,  I  Dicui,  witness,  who  gave  in  evidencp  t. 

he  was  a  Member  of  the  cor,„r».i„„  of  tbe  u    „ 

01  .te  ncorpo«,™,„„a  i„j  ,,,,„  ^  under   he  «rli 

tioii:  that  he  continued  fn  ho  i     ""V  ■ 

ral  veap.  alW  fl7.  .  .    ,'         "  "M'tei  of  aaid  corf 

'n  eridTnce   Ihal  t     "'.'""liomtton.    The  ,«d  J 

in  evidence,  that  npon  Inspection  of  the  Ixjok  i 
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as  produced  in  Court,  he  knew  the  said  "  by-laws,"  or  regulations 
entitled  "by-laws,"  and  many  of  the  other  minutes  written  therein 
for  a  long  period  after  the  Act  of  incorporation,  a«  well  as  before  the* 
said  Act  from  the  commencement  of  the  association,  to  be  in  the 
hand  writing  of  Ealph  Higginbothom,  who  was  at  the  time  of  the 
said  writing,  and  afterwards,  the  cashier  of  the  said  bank ;  the  said 
witness  also  gave  in  evidence,  that  he  believed  the  said  writings  en- 
titled, "  by  laws,"  as  aforesaid,  to  be  the  true  by  laws  of  the  plain- 
tiffs, and  adopted  and  used  by  them,  although  the  witness  did  not 
tnow  that  he  had  ever  before  seen  the  book  in  which  they  were 
tn-itten,  his  memory  as  to  this  matter  being  too  uncertain  to  identify 
ihe  said  book;  and  the  said  witness  being  interrogated  to  each  "  by- 
aw"  separately,  a«  written  and  numbered  in  the  said  book,  gave  in 
jvidence,  that  while  he  was  a  director  in  the  said  bank,  it  was  the 
isage  of  the  said  bank  to  act  according  to  the  first  article  of  the 
laid  by-laws,  whether  the  bank  acted  agreeably  to  the  second  article 
le  did  not  remember.  That  the  bank  practised  conformably  to  the 
kl  article,  also  to  the  4th.  To  the  5th  article  of  the  by-laws, 
he  witness  gave  in  evidence  that  the  president  and  directors  for 
he  first  five  or  six  months  after  their  association,  and  before  the 
Act  of  incorporation,  met  but  once  a  week,  but  at  the  end  q-^ 
f  that  time,  the  said  president  and  directors  met  always  ^^^ 
mce  a  week,  and  this  article  was  then  complied  with.  That  the 
ank  acted  according  to  the  6th  article,  and  also  the  7th  and  8th. 
'he  9th  article  the  witness  could  not  say  how  far  it  wa»s  complied  with, 
9  it  would  have  required  a  person  to  be  in  the  bank  to  know  it;  of 
ie  following  articles  up  to  the  20th,  the  witness  gave  in  evidence,  it 
as  the  usage  of  the  bank  to  act  according  to  them ;  of  the  20th  ar- 
cle  he  did  not  remember;  the  21st  article  wns  a  customary  rule; 
le  22d  article  he  did  not  remember  that  it  was  complied  with,  but 
lat  it  was  understood  by  the  directors  to  have  been  a  part  of  their 
wty;  the  23d  article  he  did  not  recollect;  the  24th  and  25th  were 
•cording  to  the  usage  of  the  bank;  and  to  the  26th,  the  witness 
ated  that  he  knew  of  no  revision  of  the  by-laws.  The  witness 
irther  gave  in  evidence,  that  he  never  heard  of  any  other  by-laws, 
lan  those  which  had  been  read.  The  plaintift's  further  produced 
3lomon  Birckhead,  a  legal  and  competent  witness,  who  gave  in  evi- 
Mice  that  he  was  formerly  a  member  of  the  association,  and  one  of 
16  first  board  of  directors,  and  that  he  remembered  there  were 
r-laws  in  the  said  bank,  although  he  could  not  undertake  to  identify 
lem.  The  plaintiffs  also  produced  Stewart  Brown,  a  legal,  compe- 
nt  witness  in  the  cause,  who  gave  in  evidence,  that  he  also  had 
>en  a  director  in  the  said  bank,  for  one  or  two  years,  a  short  time 
ter  its  incorporation,  and  had  also  been  a  member  of  the  associa- 
>n.  The  witness  further  stated  that  he  was  not  acquainted  with 
e  by-laws  produced  in  Court,  his  memory  not  being  suflBciently 
roDg  to  enable  him  to  recollect,  but  upon  hearing  them  read,  he 
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gave  in  evidence  that  the  direction  and  government  of  the  bank,  was 
in  general  conformable  to  these  regulations,  but  never  saw  the  rules 
now  produced,  or  any  other.  The  plaintiflFs  further  offered  James  A. 
Buchanan,  a  legal  and  conipetent  witness,  who  gave  in  evidence  that 
he  had  been  a  member  of  the  original  avssociation,  and  also  of  the 
bank,  after  its  incorporation,  and  was  for  some  time  a  director;  that 
he  had  no  recollection  that  he  had  ever  seen  the  by-laws,  though  he 
presumed  he  had  seen  them  as  a  director.  Being  examined  to  the 
by-laws  separately,  the  witness  gave  in  evidence,  th<^t  with  the  excep- 
_  tion  of  the  articles  Nos.  1,  2,  10,  •  11,  12,  13,  20,  23  and  26,  of 

S^\3  which  he  had  no  distinct  recollection,  he  remembered  that  the 
bank  was  usually  regulated  according  to  the  system  prescribed  in  the 
said  by-laws,  and  particularly  in  regard  to  the  cashier's  duty,  as  con- 
tained in  the  lOth  article;  he  remembers  that  such  regulations  were 
required  of  him,  and  in  regard  to  the  25th  article,  he  remembered 
such  a  rule,  although  he  knew  nothing  of  its  execution;  the  witness 
further  gave  in   evidence,  that  he  knew  of  no  other  regulations 
of  the  bank,  than  those  read,   and   that  in  general,   he   beheved 
them  to  have  been  complied  with,  yet  that  they  were  not  rigidly  ob- 
served, either  by  the  directors  or  officers.    The  plaintiffs  further  pro- 
duced George  T.  Dunbar,  a  legal  and  competent  witness  in  the  cause, 
who  gave  in  evidence  that  he  was  a  clerk  in  the  bank  of  the  plain- 
tiffs, at  the  time  of  the  Act  of  incorporation ;  that  at  that  time  the 
said  Ealph  Higginbothom  was  the  cashier  of  the  bank  of  the  plain- 
tiffs, and  the  said  writings,  entitled,  "bj'-laws,"  are  in   the  hand- 
writing of  the  said  Kalph.     And  also  that  the  minutes  iu  the  said 
book,  from  the  commencement  of  the  institution,  until  the  Act  of 
incorporation,  and  from  that  time  for  several  years  afterwards,  are 
in  the  hand-writing  of  the  said  Ealph,  and  the  said  minutes  were 
kept  b3'  the  said  Ralph,  who  was  considered  in  the  bank  the  proper 
officer  to  write  the  said  mfnutes.    The  said  witness  also  gave  in  evi- 
dence, that  while  he  remained  in  the  bank,  the  said  Kalph  was  in  the 
habit  generally  of  performing  the  duties,  though  not  with  regularity, 
assigned  to  the  cashier  by  the  19th  article  of  the  by-laws.    The 
plaintiffs  produced  Thomas  N.  Gouldsmith,  a  legal  and  competent 
witness  in  the  cause,  who  gave  in  evidence  that  he  had  been  a  clerk 
in  the  said  bank  for  the  last  ten  or  twelve  years,  during  the  greater 
part  of  which  time  the  said  Ealph  wa^  cashier  of  the  said  bank;  that 
in   the  book  entitled,   "by-laws,"   many  of  the  minutes,  and  par- 
ticularly those  purporting  to  be  during  the  first  five  or  six  years 
of  the  charter,  are  in  the  hand-writing  of  the  said  Ealph,  and  that 
the  said  writings,  entitled,    "by-laws,"  are   all    in   the    band-writ 
ing  of  the  said  Ealph.    The  witness  further  gave  in  evidence  that 
said  Ealph  was  in  the  habit  of  performing  the  duties    which  are 
enumerated  a.s  duties  of  the  cashier  in   the   19th   article  of  said 
by-laws,  or  that   he   professed   to   perform    them,   thongb   it  was 
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•  done  with  irregularity.  The  plaintiflFs  also  produced  George  ^^ ^ 
Taylor,  a  legal  and  competent  witness,  who  gave  in  evidence  ^^^ 
that  he  was  a  director  in  1817  or  1818 — that  when  he  was  elected  a 
director,  he  inquired  at  the  bank  for  the  by-lawvs,  and  that  a  book 
or  paper  containing  by  laws,  similar  in  purport  to  those  which  were 
produced  by  the  plaintiffs  in  Court,  and  read  to  the  other  witnesses, 
were  delivered  to  him  by  some  officer  of  the  bank;  that  he  remem- 
bered them,  because  the  board  acted  acxjording  to  them  while  he 
was  a  director,  though  they  were  not  very  rigidly  observed;  he 
remembered  them  also  from  the  fact,  that  discussions  as  to  what 
were  the  rules  in  particular  cases  would  sometimes  take  place  at 
the  board,  and  that  such  questions  would  be  decided  by  the  older 
members,  who  were  more  conversant  with  the  rules  than  himself, 
in  a  manner  agi^eeable  to  the  rules  he  had  heard  read,  but  no  book 
or  paper  containing  the  b^-laws  was  ever  produced;  he  did  not  par- 
ticularly recollect  the  book  in  Court,  so  as  to  be  able  to  identify  it. 
The  witness  further  stated,  that  he  was  in  the  bank  when  the  new 
by-laws  were  adopted  in  1819;  that  he  was  present  at  the  meeting 
when  the  new  by-laws  were  adopted,  and  that  these  old  ones,  now 
in  Court,  were  the  by-laws  which  were  revised  by  the  board;  that 
the  bank,  as  long  as  he  was  a  director,  and  until  the  new  by-laws 
were  adopted,  coiTesponded  in  its  regulations  and  government,  with 
the  83'stem  contained  in  the  bylaws  in  the  book  now  offered  in  evi- 
[lence,  and  that  the  witness  never  heard  of  two  sets  of  by-laws  pre- 
nous  to  the  revision,  as  alwve  mentioned.  The  plaintiffs  further 
produced  Jonathan  Pinkney,  a  legal  and  competent  witness  in  the 
cause,  who  gave  in  evidence,  that  he  is,  at  this  time,  the  cashier  of 
the  plaintiff's,  and  had  been  so  from  the  year  1819.  That  when  he 
[^me  into  the  bank  he  found  the  book,  entitled,  "By-Laws,"  among 
the  other  books  of  the  corporation,  and  that  the  said  book  had  the 
reputation  in  the  bank  of  being  the  former  by-laws  and  minutes  of 
the  corporation,  and  that  the  new  by-laws  were  adopted  a  short 
time  before  he  l)ecame  the  cashier  of  the  plaintitts;  the  said  witness 
also  gave  in  evidence  that  the  said  by-laws,  as  well  as  the  minutes 
for  several  years,  were  in  the  proper  hand-writing  of  the  said  Ralph 
Eiigginbothom,  the  former  cashier.  The  plaintiffs  further  gave  in 
evidence  by  Elias  Glenn,  *  Esquire,  a  competent  witness,  that  q^^ 
be  was  a  director  in  the  Union  Bank  for  two  years,  and  thinks  ^^'^ 
he  was  so  between  the  years  180G  and  1811 ;  knows  that  certain  by-laws 
were  handed  to  him  when  he  was  sworn  in  as  a  director,  or  about 
that  time,  and  that  he  read  them,  but  the  contents  of  them  he  does 
Qot  recollect:  he  thinks  that  when  they  were  shown  to  him,  some 
of  the  other  directors  told  him  the  bank  had  a  set  of  by-laws,  and 
that  it  would  be  necessary  for  witness  to  read  them,  as  be  was  now 
a  director;  witness  is  not  sure  that  the  bylaws  he  read  were  in  a 
printed  or  written  form  ;  he  never  heard  of  but  one  set  of  by-laws, 
in  said  bank ;  does  not  know  whether  the  by-laws  contained  in  the 
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book  produced  by  the  plaintiffs,  entitled,  "  By-Laws,"  are  the  same 
as  those  he  read,  some  of  them,  as  far  as  he  has  now  read  them, 
which  is  to  the  seventh  in  said  book,  were  exactly  the  same  as  the 
usage  of  the  bank,  and  some  were  not,  but  he  does  not  say  that  the 
said  by-laws  in  said  book  were  or  were  not  the  rules  of  the  bank. 
He  says,  that  so  far  as  the  word  "  week,"  at  the  end  of  the  fourth 
line  of  the  5th  article  of  the  by-laws  in  said  book  the  usage  of  the 
biink  was  in  exact  conformity  with  said  rule,  but  that  the  usage  of 
the  bank  was  directly  contrary  to  that  part  of  the  said  ai-ticles, 
which  directs  that  the  discounts  should  not  be  paid  till  after  12 
o'clock  of  the  day  on  which  the  discount  was  made;  that  they  were 
paid  out  at  any  time  after  they  were  made,  and  passed  to  the  credit 
of  the  persons  for  whom  they  were  made;  he  does  not  think  the 
board  ever  sat  so  long  as  12  o'clock  at  their  discount  meetings. 
Witness  has  himself  often  drawn  out  his  discounts  before  12  o'clock, 
as  well  as  those  which  were  made  for  himself,  as  upon  the  checks  of 
other  persons,  for  whose  use  discounts  were  made;  that  he  has  had 
a  conversation  lately  with  Mr.  Etting,  one  of  the  directors  of  the 
bank  at  the  present  time,  and  one  of  the  present  plaintiffs,  and  that 
Mr.  Etting  told  him,  in  that  conversation,  that  it  has  ever  been  the 
usage  of  the  bank,  to  pay  out  discounts  whenever  they  were  applied 
for  without  regard  to  time;  witness  does  not  undertake  to  say 
whether  such  a  rule  as  that  discounts  should  not  be  paid  out  till  after 
12  o'clock  existed  or  not.  The  defendants  then  offered  in  evidence, 
from  the  minutes  in  the  said  book  of  the  proceedings  of  the  plain- 
QAQ  *'*^'^'  ^^^^  there  is  no  entry  or  memorandum  •  of  the  adoption 
^^^  of  the  writing  above  produced,  as  the  by-laws  of  the  said  bank 
by  the  vote  of  the  said  corporation,  or  of  the  president  and  directors 
thereof;  that  the  proceedings  in  1819,  upon  the  subject  of  the  revi- 
sion of  the  by-laws,  were  after  the  dismissal  of  the  said  Balph 
Higginbothom  from  employment  in  the  said  bank,  and  also,  that 
the  minutes  in  the  said  book  contain  no  memorandum  of  the  api)oint- 
ment  of  the  said  Ealph  as  cashier  of  the  said  bank  after  it  was  in- 
corporated. And  thereupon  the  defendant,  by  his  counsel,  objected  to 
the  reading  of  the  said  writing,  headed  "  by-laws,"  produced  as  above 
mentioned,  as  and  for  the  by-laws  of  the  said  corporation,  and  as 
prescribing,  among  other  things,  the  duties  of  the  said  Ralph,  while 
he  was  in  the  employment  of  the  said  bank;  and  the  Court  were 
of  opinion  that  the  said  writing  could  not  be  read  in  evidence  for 
the  purposes  aforesaid.    The  plaintiffs  excepted. 

4.  The  plaintiffs,  in  addition  to  the  matters  and  things  contained 
in  the  preceding  bills  of  exceptions  for  the  plaintiff's,  further  pro- 
duced in  evidence  the  bond  and  condition,  of  which  oyer  is  given  in 
this  (;au.se,  as  set  forth  in  the  pleadings;  and  also  gave  in  evidence, 
that  the  defendant  signed  and  sealed  the  same;  and  further  gave  in 
evidence  by  Jonathan  Pinkney,  the  present  cashier  of  the  said  bank, 
that  when  he  entered  upon  the  said  office  on  the  16th  November, 
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i9,  he  found  the  said  bond,  as  now  produced,  deposited  among  the 
chives  and  valuable  original  papers  and  documents  of  the  said  bank, 
an  iron  chest  in  the  banking  bouse  of  the  said  corporation, 
iretlier  with  other  papers  purporting  to  be  the  bonds  of  the  tellers, 
^k -keepers,  and  other  inferior  oflBcers  of  the  said  bank,  and  that 
i»  l)ond  had  ever  since  so  remained  in  possession  of  the  said  bank, 
til  it  was  delivered  out  to  the  attorney  of  said  bank  by  the  wit- 
*55,  as  cashier  thereof,  to  be  used  upon  the  trial  of  this  cause, 
hereupon  the  Court  inquired  of  the  plaintiffs'  counsel  whether 
*re  was  any  evidence  that  the  bond,  upon  which  this  suit  was 
>ught,  had  ever  been  received  as  satisfactory  by  the  President  and 
rectors  of  the  Union  Bank  other  than  what  is  stated  in  this  and 
-  preceding  exceptions,  and  being  answered  by  the  plaintiffs'  coun- 
in  the  negative,  instructed  the  Jury  that  the  cashier,  before  he 
>ered  ♦  ujjon  the  duties  of  his  ofiBce,  was  required  by  the 
t  of  Assembly  to  give  a  bond,  with  two  or  more  sureties  to 
^  satisfaction  of  the  president  and  directors,  for  his  good  behavior, 
1  there  was  no  legal  evidence  of  any  bond  having  been  given  to 
^ir  satisfaction,  which  could  bind  the  sureties  iu  this  case;  and 
*3'  must  therefore  find  for  the  defendant  on  the  issue  joined  on  the 
th  plea.    The  plaintiffs  excepted. 

i.    Upon  the  evidence  contained  in  the  preceding  bills  of  excep- 
ts, the  plaintiffs,  by  their  counsel,  prayed  the  Court  to  instruct 
i  jury,  1st.  That  the  jury,  in  the  absence  of  all  other  evidence  re- 
vesting the  execution  of  the  said  bond,  were  at  liberty  to  infer  from 
»   foregoing  evidence  that  the  said  bond  wivs  duly  executed  and 
ivered  by  the  said  defendant,  and   duly  accepted   by  the  said 
intiffs,  notwithstanding  no  written  evidence  of  the  acceptance 
reof  by  the  said  corporation,  or  its   board  of  directors,  was  ad- 
ied  by  the  plaintiff's  at  this  trial,  and  that  a  written  acceptance 
-x-eof  was  not  necessary  to  give  validity  to  the  bond.    2.  That 
Icr  the  issue  joined  ui)on  the  sixth  plea  of  the  defendant,  the  produc- 
^"  of  the  said  bond  by  the  [)lniu tiffs,  and  their  possession  thereof, 
'^ther  with  the  proof  and  admission  that  the  defendant  had  signed 
^  Sealed  the  same  as  aforesaid,  were  sufficient  prima  facie  ey'idence 
the  due  execution,  delivery  and  acceptance  thereof  in  law,  and 
^t   tiie  burden  of  proof  of  the  non-acceptance  thereof,  or  of  the 
'^1*  special  mattei  set  forth  in  the  sixth  plea,  lies  upon  the  defend- 
'  5    and  in  the   absence  of  all  proof  on  the  part  of  the  defendant 
filing  the  matters  set  forth  in  the  said  sixth  plea,  the  jury  ought, 
^^^^  issue  joined  upon  that  plea,  to  find  a  verdict  for  the  plaintiffs. 
^l*    of  which  directions  the  Court  refused  to  give;  but  were  of 
^ion,  and  so  .instructed  the  jury,  that  the  cashier  mentioned  in 
^*  bond,  was  required  by  the  Act  of  Assembly  to  give  a  bond  with 
^  Or  more  sureties,  to  the  satisfaction  of  the  president  and  direc- 
^  of  the  bank,  for  his  good  behavior,  and  there  was  no  legal  evi- 
^^e  of  any  bond  having  been  given  to  their  satisfaction  which 
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could  bind  the  surety  in  this  ease,  and  they  must  therefore  find  a 
verdict  for  the  defendant  on  the  issue  Joined  on  the  said  sixth  plea. 
The  plaintiffs  excepted. 

^^_       •  6.  At  the  trial  of  this  cause,  imd  after  the  opinion  and 
ooo   direction  liad  been  given  by  the  Court,  as  stated  in  the  fourth 
and  fifth  bills  of  exceptions  of  the  plaintiffs,  in  order  to  prove  the 
breaches  and  damages  assigned  and  suggested  in  this  cause,  in  addi- 
tion to  the  testimony  stated  in  the  preceding  exceptions,  offered  to 
give  in  evidence  the  several  original  corporation  books  of  the  plain- 
tiffs, called  offering  books,  ledgers,  scratchers,  cash  books  and  state- 
ment books,  which  purported  to  contain  as  well  the  accounts  of  the 
said  bank  with  its  customers,  as  also  statements  of  the  affairs,  prop- 
erty, debts  and  credits,  of  the  said  corporation,  during  the  whole 
period  between  the  20th  of  January,  1805,  and  the  6th  of  February, 
1817,  and  to  [)rove  that  the  said  books  were  kept  by  a  certain  Pierce 
L.  Tanner,  and  a  certain  Jacob  Hart,  as  officers  of  the  said  corpora- 
tion, during  the  time  aforesaid,  and  to  prove  that  the  said  Pierce  L. 
Tanner  was  resident  out  of  the  jurisdiction  of  this  Court  in  parts 
unknown,  and  that  the  said  Jacob   Hart  was  dead,  and  that  the 
several  entries  contained  in  the  said  books,  were  in  the  proper  hand- 
writing of  the  said  Tanner  and  Hart,  and  were  kept  under  the  super- 
intendence and  direction  of  the  said  Ralph  Higginbothom.    And 
also  offered  to  prove  bv  the  said  books,  that  divers  false  entries,  mis- 
takes,  omissions,  irregularities  and  material  disagreements,  occurred 
therein  by  the  neglect  and  fraud  of  the  said  Ralph  Higginbothom, 
and  the  said  Pierce  L.  Tanner,  and  that  there  were  great  deficiencies 
in  the  funds  of  the  bank,  by  reason  whereof  the  plaintiffs  ha<l  sus- 
tained  great  losses.    Whereui>on    the  defendant,  by  his  counsel, 
prayed  the  opinion  of  the  Court  to  the  jury,  that  upon  the  evidence 
and  directions  in  the  preceding  exceptions,  the  evidence  offered  as 
stated  in  this  exception,  is  not  admissible  for  the  purpose  of  proving 
the  plaintiffs  entitled  to  damages  either  on  the  issues  joined  or  on 
the  breaches  suggested ;  which  opinion  the  Court  gave,  and  accord- 
ingly rejected  the  evidence.     The  plaintiff's  excepted;  and  the  judg 
ment  being  for  the  defendant,  the  plaintiffs  appealed  to  this  Court 

The  cause  was  argued  at  June  Term  last,  and  afterwards  re-arguec 
in  writing,  before  Buchanan,  C.  J.,  Eable,  Martin,  and  DoR 

366       •  Mitchell  and  Kemiedyj  for  the  appellants,  contended, 

1.  That  the  liability  of  the  defendant  on  the  bond  extended  to 
period  beyond  the  original  term  to  which  it  was  enacted  that  tD 
charter  should  continue.  .    ., 

2.  That  the  execution  and  delivery  of  the  bond  were  sufficient 
proved  on  the  part  of  the  plaintiffs  to  hold  the  defendant  hable 
this  action. 
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3.  That  the  defendant's  sixth  plea  ought  not  to  have  been  accepted. 

•  Becaase  it  came  too  late  and  by  surprise  on  the  plaintiffs.  2.  Be- 
muse it  is  incompatible  with  the  other  pleas  in  the  cause. 

4r.  That  the  Court  below  erred  in  taking  from  the  jury,  as  stated 
'  the  plaintiffs'  4th  and  5th  bills  of  exceptions,  the  question  of  the 
ae  delivery,  execution  and  acceptance  of  the  bond ;  and  also  that 
*e  Court  erred  in  refusing  the  two  prayers  of  the  plaintiffs  con- 
fined in  their  5th  bill  of  exce|)tions,  and  in  the  opinion  and  instruc- 
otis  given  by  them  as  stated  in  said  5th  bill  of  exceptions. 

5.  That  if  acceptance  of  the  bond,  on  the  part  of  the  plaintiffs, 
^re  necessary,  that  fact  was  sufficiently  i)roved  by  their  possession 

the  b(md  and  the  other  evidence  offered  in  the  cause,  and  ought 
have  been  left  to  the  jury ;  and  that  the  Court  erred  consequently 
the  opinion  expressed  in  the  plaintiffs'  4th  bill  of  exceptions. 

6.  That  it  was  not  necessary  that  the  bond  should  be  accepted  in 
tilting. 

T.  That  the  by-laws  of  the  bank  were  sufficiently  proved  by  the 

iclence  in  the  cause. 

S.  That  the  Court  erred  in  rejecting  the  evidence,  as  stated  to 

'V^e  been  offered,  in  the  plaintiffs'  6th  bill  of  exceptions,  the  said 

idence  being  proper  to  have  gone  to  the  jury  to  prove  the  breaches 

signed  and  suggested  by  the  plaintiffs. 

B.  That  the  Court  erred  in  rejecting  the  testimony  of  Henry  Pay- 

a,  and  in  sustaining  the  objection  made  by  the  defendant's  counsel 

set  forth  in  the  plaintiffs'  2d  bill  of  exceptions. 
1>€.  That  the  Court  were  in  error  in  sustaining  the  demurrers  by 
B  defendant  to  the  breaches  assigned  under  the  1st  and  2d  pleas ; 
cause  all  the  said  breaches  were  good  as  far  as  they  charged  the 

iendant  with  defaults  from  the  date  of  the  bond. 

LI.  That  a  judgment  according  to  the  prayer  of  the  plaintiffs  ought 

have  been  entered  in  their  favor  upon  the  inquisition  by  the  jury ; 

*1  that  the  judgment  entered  in  favor  of  the  defendant  was  erro- 

ous. 

C>Q  the  fourth  and  fifth  bills  of  exceptiofiSj  they  contended  1st.  that 

^  plaintiff  was  entitled  to  a  verdict  on  the  issue  raised  by  the  sixth 

^^  on  the  production  of  the  bond  with  the  admission  that  the  de- 

•^unt  signed  and  sealed  it,  and  in  the  absence  of  all  proof  on  his 

^^  9  citing  5  Com,  Dig.  3S7;Whelpdale^s  Case^  5  Co.  Rep.  119;  Bush- 

A'^.   Passmore^  6  Mod.  218;  1  Chitty's  Fldg.  535 j  (537,)  538,  549; 

^^fidle  dt  Napper^s  Case,  11  Coke,  10;  Uenry  PUjoVs  Case,  lb. 

5     ^eal  vs.   Simpson,  1  Lord  Ray.  408;  The  King  vs.   The 

^i/€>r,  d'c.  of  York,  5  T.  R.  CG;  Bennet  vs.  Filkins,  1  Saund.  23, 

''«  5;)  5  Com.  Big.  tit.  Plead.  (E.  30,)  412;  1  Chitty's  Flead.  G21 ; 

^   -t^recedents,  2  Chitty^s  Plead.  589.    That  the  proof  of  this  issue  lies 

'^^Usively  on  the  defendant  by  long  established  and  unshaken  de- 

^^Us,  appears  from  the  following  authorities.     Bushell  vs.  Fassmore, 

Vfod.  218;  Henry  FigoVs  Case,  11   Coke,  27;  1   Chitt.  Flead.  478. 
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479;  Gardner  vs.  Gardnei,  10  Johtts,   V''"^'.  *?,   . 
V8.  ffoufce,  13  JoAm*.  itep.  337;   Coare  V^-    ^'^^teft    '    ^^i  y^<tl^enAurgh 
Iff  *  ^oArer'g  (?«««,  3  Coke,  26;  3  2>/»Hf'*  ^^-  4eJ'  *  ^'^''  ^*'  ^^'  ^'"' 
den,  1  Johvs.    Chan.   Rep.  350,   255;  5    Com.    ^  ^""-^^f  ^^  ;*,7 
.«.,.00.«.,.119;  *....    ^.-^    470    *:.;  r^^^^^Lir^t^'; 

titts,  have  tliey  not  given  sufficient  prim"  fade  AWdence  of  tbe  doe 
execution  ami  aecflpCaQce  of  this  bond  to  justify  the  first  pmver   in 
the  fllth  bill  of  exceptiousT    PosseNsion  of  a  bond  bv  the  obligee, 
and  proof  of  aigning  and  sealing  by  obligor,  are  in  ordinary  cases 
siilHcient  to  .iuatify  nu  inference  of  due  delivery  aud  acceptnuce. 
Even  Ohief  Justice  Marshall  admits  this  to  be  so  in  the  case  of  indi- 
vnbialH ;  and  that  assent  or  a<iceptnnce  are  to  be  presumed  from  t^e 
beneficial  nature  oi'  the  gmnt  or  deed— indeed  it  will  not  be    denied 
by  our  learned  opponents.     That  such  is  the  established  doctrine   in 
England  and  in  several  of  the  United  States,  appears  from  Sutler  & 
Baker'g  Cane,  3  Co.  Hep.  26;  Perininn's  C«sr,,  5  Co.  Rep.  84  ;     Sottver- 
o^l     h-!ifv».  Arden,  1  Jokm.  '  Ch.  25(1.  LT.,"?;    Wood  vs.    Oiainga,    1 
Craneh,25\;  Jacknon  vs.  Phippx.   ]•>  Johns.  418;  Clarke   vs. 
Rai/,  \  B.  &  J.  32.{.     Acceptance  is  alwins  implied,  and  refusal  mnst 
be  proved  to  defeat  the  deed.     S}wp.    Toush.  54,  56,  57,     74,    7.'*; 
Whelpdale's  Caxe,  H  Co.  Rep.  11»;  3  Stark.  Edd.  479;  Johnson  vs. 
Bnker,\  Bam.  &  Aid.  440;   Wank/ord  vs.  Wank/ord,  1  Sa/A:  301 ; 
Bank  of  t'nited  8biten  vs.  Dandridqe,  13   Wkvat.  64;  6  if.  «fc  </-  548. 

3.  The  evidence  offered  in  this  case  w;is  sufficient  to  warrant  tbis 
inference  by  the  jury,  and  the  Court  tJieniore  erred  in  the  opinions 
stated  in  the  fourth  and  fifth  billn  of  es<i|ition3.  lat-  It  ^*^  noted 
under  by  the  cashier  and  the  bank ;  and  even  iwweptance  of  *V«>***'*'^J 
has  been  implied  by  a  corporation  actin"  uO<*er  it.  I'^c  fz^*-"^  2«1 
Barzey,  4  MnuL  &  Selw.  255;  The  Ktm,  vs  .l*«"''y'  ^  '^^  „'  Meent  o'r 
It  was  p|.u..d  by  the  former  ca.shier,  wl.o  ^.v^  ^be  ««^™"Ve  v>«n^, 
the  delrndant  and  of  the  bank,  amons  the  in»»"Tb^U  •  F^-Vmif 
„  iind  leir  in  theirVss«"*sion.  when  \i,-  Icf*'     .^Acoce  of   deVwers- 

^^-*  the  bond  in  such  a  place  is  goort  i  1  ®  ,  Si  ■  Fl«cfcn«r  v». 
Mechanics'  Bank  vs.  Bank  of  Colunibi,,  -^t.VA^  nank'o/  Columbia, 
United  States  Bank,  S  Wheat.  351  ■  j»,,'"'  ""  ^^ ^^.  ^  5  B-.c.  Ah.  l-GO 5 
7  Orancft,  31in  :    7V;,i//t /»r  /',-,-.  37,, .    ",'■'*'"*  *;7-      /smiths'*'- '"''^ '^***' 


the 


(?n>//'/vs.  sin,,.!,,,,,,  I   r,„r/,.  -ni  .  V    '"• '^^l    "-^  ^'«  Report*,  2.2, «» 


ttciencyofiin  implied  luwiif.ince  k  «>n  t^i^ 

1;..^...-  I...  » i.i; "S"   H,  .  .     .     ., 


livery  by  tbe  ..blisor.  ' -°  "•''  t\.at  to"'*'     t,»>«^°il*«  « 

An  to  the  aeniuiTers  relative  t<,  n  ^t'  ^t.'''  "'  !„  iW* 


■  1  Bun    Ah   n-  1   ,">«'<1.  '^    <J»^    V*"'' 


floflT^rs,  1  Saand.  269,  (Mote  ^I'.l**"*^,    7'^    ftlO^  tj    ^, 
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'^te  1 ;)    Curling   vs.    Chalklehi,    2   Maule   cfe   SeJ.  502 ;  Peppin   vs. 

^per,  2  B.  (&  Aid.  431;  Leadley  vs.  Evans,  9  Serg.  c€-  Zyoir.  306; 

*/^  vs.  Stewart,  9  TT/tea^.  702.    The  cashier  is  merely  noraiuated 

'  tbe  directors  in  the  execution  of  a  statutory  power,  but  when 

>niinated  he  is  in  by  virtue  of  the  statute,  and  under  the  power  it- 

If",  as  an  oflBcer  of  the  corporation,  and  not  as  a  deputy  of  its  dep- 

ies,  the  board  of  directors.     Fox  vs.   Harcourt,  1  Shoiv.  516,  532 ; 

O.  4  Mod.  167;  5  Bae.  Ab.  tit.  Office,  {H.)  200.     All  the  cases  cited 

the  other  side  are  cases  of  subordinate  officers  or  a«:ents,  acting 

icier  annual  officers  and  binding  by  their  acts  annual  officers  alone^ 

^ose  power  is  forever  spent  with  the  expiration  of  the  year.    But 

lerever  the  persons  to  be  aflfected  by  the  a<;ts  of  such  subordinate 

ents  have  a  continuing  existence:  where v^er such  agents  represent 

ci  serve  a  continuing  body,  and  act  by  virtue  of  a  power  that  is 

t  exhausted  by  the  amotion  of  other  agents  holding  by  a  more 

^it^d  tenure,  such  subordinate  officers  hold  over. 

The  bond  extends  beyond  the  6th  Feb.   1817.    The  corporation 

lich  sues  is  identical  with  that  to  which  the  bond  was  given  and 

^hom  the  service  of  the  cashier  was  conditioned  to  be  performed. 

^r-boro  vs.  Butler^  2  Lev.  237 ;  Co.  Litt.  52  b  ;  Shepman  vs.  Thomp- 

t,   Willes,  105 ;    Wynne  vs.  Thomas,  lb.  565 ;  2  Lh^ermore  on  Agency, 

^. 

The  cases  which  may  be  cited  against  us  on  this  point  consist  of 

*oe  classes.    Ist.  ThOvSe  where  there  was  an  express  limitation  in 

imt  of  time  by  reciting  the  duration  of  the  office  or  referring  to  the 

r   which  limited  it ;  and  the  default  occurred  subsequent  to  the 

>ress  limitation  in  tlie  agreement.     Such  are  Arlifigton  vs.  Merricky 

^€gund.  412;  Water  Co.  vs.  Atkinson,  6  EnM,  507;    Warde7i^  vs.  Bos- 

fe,  6  5.  dP.  175;  Hassdl  vs.  Long,  2  M.  &  Sel.  363;   U.  S.  vs. 

^^atrick,  9  Wheat.  702.    2d.  Those  where  the  persons  bringing 

^  suit  were  different  from  those  contracted  with,  and  one  or  more 

the  plaintiffs  hjid  not  been  obligees  or  sued  for  different  interests, 

bright  vs.  Russell,  3  Wills.  530 ;  Barker  vs.  Parker,  1   T,  R.  287. 

Causes  of  partnership  bonds,  where  one  partner  goes  out  or  dies, 

^  new  one  comes  in,  as  Strange  vs.  Lee,' 3  East,  4«^4;  Pepin  vs. 

^I>er,  2   B.  iSc  Aid.  421;   Westen  vs.   Barton,  4   Taunt.  673;  Myers 

J^dge,  7  T.  R.  250 ;  Leadley  vs.  Evans,  9  Ser.  dt  L.  306.     But  where 

^  ^ond  is  given  to  a  fluctuating  body,  the  change  of  the  members 

^^  riot  destroy  the  obligation  of  the  bond,  and  the  case  of  corpora- 

^^  is  made  an  express  exception  from  the  general  rules  in  the 

^^"^  cases.     Strange  vs.  Lee,  supra ;  Medcalf  vs.   Bruin,  12  EaM, 

y     Barclay  vs.  IjUCOs,  1  T.  R.  201 ;  Dance  vs.  Girdler,  4^  B.  dt  P. 

^assell  vs.  Long,  2  M.  cf-   Sel.  363 ;  Miller  vs.  Stuart,  9  Wheat. 

Curling  vs.  Chalklein,  3  M.  cC*  Sel.  502 ;   Vin.  Ab.  tit.  Statutes, 

6  Bac.  Ab.  372;  4  Leon.  187,  Case  290;  Xe^  vs.  Waring,  3  Bess. 

^3 ;   Copley  vs.  Delnunoy,  2  Ld.  Ray.  1056 ;  Bur  land  vs.  Tyler,  lb. 

^1;  Lee  vs.  Pilney,  lb.  1513;   Vin.  Ab.  tit.  Covenant,  112,  416. 
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As  to  the  pLaiutiffs'  2(1,  3d  and  0th  bills  of  exceptions,  H.  Payson 
was  a  competent  witueaa  to  prove  himself  the  depository  of  the  book 
called  the  By-Laws  as  a  ninnimeut  of  the  bank.  Bex  vs.  Xether- 
throng^  2  Maule  db  Sel.  337;  Northrop  vs.  Speary^  1  Day,  23;  Peak, 
Ev,  155,  109;  Moor  vs.  Flit,  1  Ven.  359;  Wellsr  vs.  Governors,  Peak 
N.  P.  153.  As  to  the  proof  of  the  books  they  cited  Barry  vs.  Beb- 
bington,  4  T,  R.  514;  Stead  vs.  Ueaton^  lb,  009;  St.  Lawrence  vs. 
Webb^  3  Bro,  P.  C.  040 ;  Price  vs.  Torrington,  1  Salk.  285 ;  Warren 
vs.  Oreenville,  2  6Yra.  1129;  NichoU  vs.  ^^f^ft,  8  TFAm^.  335;  Oicbtgn 
vs.  %Y?r/,  5  Tf//f?af.  423;  1  Phil  Bi\  109. 

Taney^  B.  Johnson,  and  Eichelberqer,  for  the  appellee.  1st  branch 
of  the  argument.  1.  Points  on  the  plea  of  Tum  est  factum — 1st,  4th, 
and  5th  bills  of  exceptions.  1st.  The  amendment  was  not  too  late. 
The  Conrt  had  the  right  to  permit  it  to  be  made  at  the  time  it  was 
done.  Act  of  1809,  ch.  153,  sec.  1.  2d.  The  plaintiffs  were  not  sur- 
prised. They  did  not  a«k  time  "to  i)repare  to  support  their  cause." 
There  can  be  no  error  in  not  giving  them  time,  when  they  did  not 
desire  time.  3d.  The  plea  of  non  est  factum  is  not  inconsistent  (in 
the  legal  sense  of  the  word,)  with  the  plea  of  performance.  Steph. 
on  Plead.  293;  1  Chittfs  Plead.  541;  Com.  Big.  tit  Pleader,  (E  2;) 
o  Bac.  Ab.  448;  Wright  vs.  Russell,  3  Wils.  530;  Peppin  vs.  Cooper. 
2  Barn,  dt  Aid.  432 ;  Dance  vs.  Girdler,  4  Bos.  db  PuU.  34 ;  Macclellan 
vs.  Hoicard,  4  T.  R.  194 ;  Jenkins  vs.  Edwards,  5  T.  R.  97.  4th. 
The  special  plea  of  non  est  factum^  does  not  throw  the  burthen  of 
proof  on  the  defendant.  See  the  precedents,  2  Chit.  Plead.  404,  405, 
&c.;  Bushell  vs.  Passmore,  0  Mod.  21 7.  5th.  It  is  contended  that  the 
plaintiffs  have  not  proved  that  it  is  the  deed  of  the  defendant.  The 
only  proof  on  this  point  is  stated  in  the  fourth  bill  of  exceptions;  that 
the  bond  wiis  signed  and  sealed  by  the  defendant,  and  was  found  by 
the  present  cashier  of  the  plaintiffs,  in  the  manner  described  in  this 
excef)tion,  when  he  entered  on  his  office  of  cashier,  November  10, 1819. 
The  bond  is  dated  March  30, 1805.  There  is  no  subscribing  witness  to 
it,  and  it  does  not,  on  its  lace,  i)urport  in  the  usual  form,  to  have  been 
"  signed,  sealed  and  delivered ''  by  the  deiendant.  It  appears  that 
there  was  no  written  evidence  of  acceptance  by  the  bank.  In  main- 
taining the  proposition  above  stated,  it  is  insisted  that  there  could 
be  no  legal  acceptance  in  behalf  of  the  corporation  unless  it  was  in 
writing.  1  Fonb.  305,  (note  o,)  Ed.  of  1807;  Bank  of  Columbia  vs. 
Patterson,  7  Cranchy  299,  305 ;  Fleckner  vs.  Bank  of  United  States. 
S  Wheat.  357,  358 ;  BtdL  K  P.  250 ;  Talbot  vs.  Hodson,  7  Taunt  251, 
(2  Serg.  d;  Jjowb.  91.) 

But  conceding  the  proposition  to  be  true  in  the  case  of  an  indi- 
vidual, it  is  denied  that  the  same  rule  can  apply  in  this  case.  The 
reason  of  the  rule  would  fail — 1.  The  bond  in  question  is  declared 
upon  as  a  bond  dated  March  30,  1805.  In  order  to  8up[)ort  the 
declaration  it  must  be  proved  as  a  bond  of  that  date.  5  Bac.  Ab. 
159,  100.    There  is  no  evidence  that  a  board  competent  to  accept 
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^as  in  actual  existence,  that  is,  assembled  together  on  the  day 
trerred  in  the  declaration;  on  the  contrary,  the  minutes  of  the 
>ank  go  to  show  there  was  no  such  board  on  {hat  day.  Yet  the 
^laiDtitl's  insist  that  the  jury  may,  from  the  fact  of  jmssession  in 
^If),  presume  a  delivery  and  acceptance  on  the  30th  of  March,  1805, 
^itliout  ofllmng  any  evidence  that,  on  the  day  last  mentioned,  the 
bligees  or  anybody  for  them,  were  in  a  condition  capable  of  accept 
^fiT-    Jachton  vs.  Fhippn^  12  Johm.  418,  422. 

2.  As  to  the  duraticm  of  the  bond.    The  points  under  this  head 

f   the  argument  arise  on  the  demurrer  to  the  fii'st  breach  assigned 

i  the  replication  to  the  first  plea.    The  defendant's  1st  plea  is  gene- 

*1  performance.     The  plaintiffs  reply,  and  assign  as  the  first  breach 

tie  embezzlement  by  HigginlK)thom  of  850,000  on  various  days  and 

inies  between  the  date  of  the  bond  ♦  March  30,  1805,)  and   q^^ 

^e  25th  of  May,   1819.    The  defendant  demuri^d  to  this   •'®® 

f"each,  and  the  judgment  of  the  Court  below  was  in  his  favor.    If 

ie  breach  assigned  was  too  large,  that  is,  if  the  condition  of  the 

ocid  did  not  cover  the  whole  space  of  time,  the  plea  was  ill  on 

Brnurrer,  and  the  judgment  of  the  Court,  therefore,  right. 

Xt  is  insisted  that  the  breach  assigned  was  too  large,  upon  the 

allowing  grounds:  1st.  It  is  contended,  that  if  the  instrument  in 

iiestion  be  the  Iwnd  of  the  apj)ellee,  yet  he  wa«  not  thereby  liable 

*   the  security  of  Higginbothom  for  any  embezzlement  which  took 

s^ce  alter  the  first  Monday  in  July,  1805,  at  which  time  a  new  elec- 

on  of  directors  took  phu*e.    The  charter  directed  that  the  affairs 

the  corporation  should  l>e  conducted  by  the  president  and  direc- 

>r^;  see  sec.  7.     By  sec.  6,  the  persons  there  named  are  to  act  as 

le  president  and  directors  until  the  first  Monday  in  July,  1805,  and 

1  til  a  new  election  of  director.     By  sec.  8,  the  directors  for  the 

nne  being  have  power  to  appoint  a  ciishier  and  such  other  oflBcers 

icl  servants  under  them  as  may  be  necessary  for  executing  the 

^5^iness  of  the  corporation.    The  cashier  then  was  one  of  the  ser- 

^uts  under  the  directors,  to  enable  them  to  execute  the  business  of 

*©  corporation.    The  business  of  the  corporation  was  to  be  managed 

►*  these  directors  until  the  first  Monday  in  July,  1805,  and  no  longer — 

■^vided  the  new  election  took  place  on  that  day.    Now  as  the  presi- 

-'^t  and  directors  were  api)ointed  for  a  limited  time,  and  to  perform 

•^tniij  duties,  and  the  cashier  wjis  a  de|)uty  or  servant  under  them  to 

^^  in  the  performance  of  those  duties,  it  is  insisted  that  his  appoint- 

^^  It  en  nnot  endure  longer  than  that  of  the  appointing  power.   In  other 

l^^ils,  as  the  directors  themselves  had  no  power  to  manage  the  business 

tlie  corporation  after  the  first  Monday  in  July,  1805,  they  could 

*^^ler  no  power  to  do  so,  on  any  agent  or  servant,  by  virtue  of  their 

^Pointment.    They  could  give  no  greater  power  to  their  servant, 

'^    cashier,   than   they   themselves  had.     The   law   indeed  might 

^tliorize  them  to  appoint  for  a  longer  time,  but  as  the  law  does  not 

^^less  to  confer  such  a  power,  the  question  must  depend  upon  the 
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general  doctrine  of  principal  and  deputy.  The  principles  above 
^  stated  will  be  found  to  be  established  by  the  following  cases: 
otiti  «  Xorei  Arlington  vs.  Merricke,  2  Saund.  411 ;  Liverpool  Water 
WorJcs  vs.  AtkimoUy  6  East,  607;  The  King  vs.  Corporation  of  Bed 
ford  Level,  I  b.  303 ;  Wardens  of  St.  Saviour^s  vs.  Bostock,  5  Bos.  d: 
Full.  175;  Hassell  vs.  Ijong,  2  Maule.  iSb  Selw.  303;  Peppin  vs.  Cooper, 
2  Barn,  d;  ^id.  431;  Leadlcy  vs.  Evans,  9  iS'er^/.  <£•  Xotr6.  306.  2clly. 
But  if  it  be  even  conceded,  for  the  sake  of  the  argument,  that  the 
above  proposition  cannot  be  maintained  upon  the  principles  and 
authorities  above  stated,  yet  it  is  insisted  that  the  defendant  was 
not  liable  for  any  embezzlement  which  took  place  alter  February  C, 
1817,  when  the  first  charter  expired.  It  may  be  admitted,  that  the 
defendant  is  liable  to  the  new  corporation,  to  the  full  extent  of  any 
contract  he  made  with  the  old  one,  no  matter  whether  the  breach 
occurred  before  or  after  the  expiration  of  the  first  charter.  But  it 
is  contended  that  his  coutra<;t  could  not  be  enlarged  by  the  renewal 
of  the  charter.  His  liability  as  security'  could  not  be  increased 
without  his  consent.  It  could  not  be  made  to  extend  to  times  or 
things  for  which  he  had  not  contracted.  When  he  entered  into  the 
contract  it  is  v^vy  clear  that  as  the  law  then  stood  he  could  not  l)e 
liable  beyond  February  6,  1817.  The  days  of  the  corporation  were 
numbered,  and  they  ceased  to  exist  on  that  day.  Tliey  could,  by 
no  possible  interpretation  of  the  charter,  api)oint  a  servant  for  a 
longer  period.  They  could  have  no  servant  after  that  time;  for 
there  would,  as  the  law  then  stood,  be  no  master  to  serve.  Can  a 
new  law  enlarge  the  liability  of  a  surety  without  his  consent!  Fell 
on  Guar.  116,  117,  (note;)  Barker  vs.  Barker,  1  T.  R.  287;  Miller  vs. 
Stewart,  9  Wheat.  702;  United  States  vs.  Kirkpatrick,  lb.  733; 
Strange  vs.  Lee,  3  East,  490;  Dance  vs.  Oirdler,  4  Bos.  db  Full.  34; 
Ludlow  vs.  Simond,  2  Caines^  Cos.  in  Error,  1.  The  present  case 
bears  a  very  strong  analogy  to  that  of  Barker  vs.  Barker,  1  T. 
B.  287. 

'  The  books  could  not  be  read  unless  the  living  witness  was 
called  to  prove  his  entries,  and  for  the  best  reason — because  he 
would  be  able  to  explain  why  they  were  made.  Cooper  vs.  Marsden, 
1  Esp.  Bep.  1.  The  books  were  offered ;  not  only  to  show  that  they 
contained  false  entries  and  onussious;  but  also,  to  pix>ve  by  the 
books  that  such  false  entries,  &c.  occurred  therein  by  the  neglect 
and  fraud  of  Higginbothom.  1  Starkie,  50,  51,  305,  306;  2  St4irkie, 
41  to  47,  401,  403,  406;  3  Starkie,  1300,  tit.  Res  inter  alios.  If  the 
cashier  could  have  performed  bis  duty,  and  yet  these  false  entries 
have  been  made,  the  Court  will  presume  that  he  did  perform  his 
duty ;  they  will  not  presume  fraud.  Manhattan  Company  vs.  Lydig, 
4  Johns.  Bep.  377 ;  Starkie  on  Evidence,  297  to  300;  Fhilips,  319. 

Curia  adv.  ruU. 

♦  Buchanan,  0.  J.  at  the  present  term,  delivered  the  opinion 
'^O*  Qf  ^jjg  Court.    At  the  trial  of  this  cause  in  the  Court  below,  six 
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bills  of  exceptions  were  taken  on  the  part  of  the  plaintiffs,  upon  which 
this  Court  is  called  on  to  decide.  The  suit  was  instituted  upon  an  in- 
strument of  writing,  purporting  to  be  a  bond,  executed  on  the  30th  of 
March,  in  the  jear  1805,  to  the  plaintiffs,  by  Ealph  Higginbothoui,  in 
the  character  of  cashier  of  the  institution,  as  principal,  and  the  de- 
fendant and  others  as  his  sureties.  The  declaration  is  in  the  usual  form 
of  debt  on  bond.  The  defendant,  among  other  pleas,  pleaded  in  the  first 
instance  general  performance.  The  plaintiff  replied,  assigning  various 
breaches,  and  several  issues  were  joined,  both  of  fact  and  in  law,  to 
to  which  it  is  not  necessary  here  to  advert.  In  this  state  of  the 
pleadings,  the  cause  was  continued  by  consent  from  term  to  term, 
with  leave  to  the  parties  to  amend  their  pleadings,  until  the  term  at 
which  it  was  tried,  when  the  defendant,  by  his  counsel,  asked  leave 
of  the  Court  to  amend  his  pleadings,  by  filing  a  special  plea  of  non 
est  factum^  which  was  objected  to  by  the  counsel  for  the  plaintiffs. 
But  the  Court  overruled  the  objection,  and  permitted  the  defendant 
so  to  amend  his  pleadings;  which  forms  the  subject  of  the  first  ex- 
ception. 

The  grounds  of  objection  to  the  plea  being  received  at  that  stage 
of  the  cause,  are — First.  That  it  came  too  late.  Second.  That  it 
is  inconsistent  with  the  defendant's  plea  of  general  performance,  and 
other  pleas;  and  thirdly.  That  it  is  against  the  eleventh  and  thirty- 
third  standing  rules  of  that  Court. 

As  to  the  first  of  these  grounds,  it  might  be  sufficient  to  observe, 
that  it  is  a  general  issue  plea,  and  like  other  general  issue  pleas,  need 
not  be  pleaded  before  the  rule  day^  but  may  be  received  when  the 
cause  is  called  up  for  trial,  and  did  not  therefore  come  too  late  in  this 
case.  In  addition  to  this,  it  is  not  at  variance  with  the  eleventh  rule 
of  the  Court,  which  expressly  provides,  that  ^Hhe  general  issue  plea 
may  be  pleaded  by  the  defendant  at  any  time  before  judgment  by 
default  is  entered  against  him,  although  he  hath  not  pleaded  before 
the  nile  day ;"  and  also  that  ^^  it  will  never  be  considered  as  a  reason 
to  delay  the  trial."  And  by  the  Act  of  Assembly  of  this  State  of 
1809,  ch.  153,  s.  1,  it  is  declared,  <Hhat  the  Courts  of  law  shall  have 
power  to  order  and  allow  amendments  to  be  made  in  all  ♦  pro-  ^  ^  - 
ceedings  whatever  before  verdict,  so  as  to  bring  the  merits  of  ^"^ 
the  question  between  the  parties  fairly  to  trial;  with  the  further  pro- 
vision, that  '^in  all  cases  where  amendments  are  made,  the  adverse 
party  shall  have  time  to  prepare  to  support  his  case;  but  the  case 
shall  not  be  continued  to  the  next  term,  unless  the  Court  shall  be 
satisfied  that  the  same  is  necessary."  That  the  Court  then  had 
authority  to  permit  the  amendment  objected  to,  so  far  as  concerns 
the  time  at  which  the  plea  was  offered,  is  unquestionable.  And  the 
argument  directed  against  that  authority,  drawn  from  the  supposed 
surprise  and  hardship  on  the  plaintiffs,  would  be  more  applicable  to 
an  objection  to  the  forcing  a  plaintiff*  in  such  a  case  into  an  immedi- 
ate trial,  which  is  not  presented  by  any  thing  appearing  in  this 


272      UNION  BANK  OF  MD.  vs.  RIDGBLY.— 1  H.  &  G. 

record ;  the  question  arising  on  this  bill  of  exception,  not  being 
whether  the  plaintiffs  were  improperly  forced  into  the  trial  of  the 
cause  at  that  time,  but  whether  the  plea  was  properly  received.  Be- 
sides, under  the  11th  rule  referred  to  of  the  Court,  the  filing  a  gen- 
eral issue  plea,  when  a  cause  is  called  up  for  trial,  is  not  of  itself  a 
cause  of  continuance.  Aud  although  by  the  Act  of  1809,  ch.  123, 
when  an  amendment  is  made  at  the  trial,  time  is  to  be  given,  during 
the  term,  to  the  adverse  party  to  prepare  to suppoiij  his  case;  yet  the 
cause  is  not  therefore  to  be  cimtiuued,  unless  the  Court  shall  be  sat- 
isfied that  a  continuance  is  necesssary.  And  there  is  nothing  to 
show,  either  that  a  continuance  of  the  cause,  or  time  to  prepare  to 
6upi)ort  their  case,  was  asked  for  in  behalf  of  the  plaintiffs,  and  re- 
fused by  the  Court,  or  that  they  were  forced  into  an  immediate  trial 
unprei)ared ;  on  the  contrary,  the  record  exhibits  an  objection  only 
to  the  plea  being  received,  and  that,  on  the  three  grounds  state<l  in 
the  bill  of  exceptions,  that  it  came  too  late,  was  inconsistent  with  the 
defendant's  other  pleas,  and  agaiust  the  11th  and  d3d  rules  of  the 
Court.  Moreover,  the  cause  appears  to  have  been  continued  from 
term  to  terra  for  several  terms,  to  that  at  which  it  was  tried,  not 
under  a  rule  on  either  party,  but  by  consent,  with  leave  generally  to 
the  parties  to  amend  their  pleadings ;  so  that  in  receiving  the  plea, 
there  was  no  surprise  or  hardship  on  the  plaintiff's  to  be  complained  o£ 

But  if  it  rendered  a  continuance  of  the  cause,  or  further  time  to 
the  plaintiffs  during  the  term,  for  preparation,  •  necessary, 
4Uo  which  continuance  or  time  was  on  application  refused  by  the 
Court,  an  objection  would  more  properly  have  laid  to  such  refusal. 

The  second  ground  of  objection.  The  incompatibility  of  the  pleas 
of  general  performance  and  non  ettt  factum^  is  equally  untenable. 
Whatever  apparent  inconsistency  there  may  be  between  such  pleas, 
it  is  not  of  a  character  to  prevent  their  being  received ;  and  such  has 
been  the  practice  of  permitting  them,  under  the  construction  of  the 
Statute,  4  Ann,  ch.  IG,  that  it  may  now  be  considered  a  settled  rule 
or  law  of  pleading, 

To  confine  the  defendants  to  pleas  strictly  consistent,  would  be 
greatly  to  naiTow  the  benefit  of  the  statute ;  as  a  special,  and  a  gen- 
eral issue  plea,  could  in  such  case,  seldom,  if  ever,  be  pleaded,  tbe 
latter  always  denying,  and  the  former  generally  confessing  and  avoid- 
ing the  charge.  And  as  the  statute  itself  makes  no  such  distinction, 
it  is  not  by  construction  limited  to  strictly  consistent  pleas;  but  the 
chance  is  given  to  the  defendant  of  succeeding,  not  only  on  the 
strength  of  his  own  case,  but  on  the  weakness  also  of  the  plaintiffs, 
by  i)ermitting  apparently  iucompatible  plea«  to  be  pleaded — ^as  not 
guilty,  and  accord  and  satisfaction;  not  guilty,  and  son  assatUi 
demesne;  not  guilty,  or  non  assumpsit^  *aii{\  the  Statute  of  Liniit4i- 
tions;  non  est  factum  and  payment;  no7i  est  factum  and  general  per- 
formance, &c.  Hence  the  common  fonn  of  pleading  such  pleas,  to 
be  found  in  the  most  approved  books  of  entries,  and  the  many  cases 
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in  the  books  of  reports  in  which  they  have  been  received.  Of  which 
the  ca«e  similar  to  this  in  Wright  vs.  Riutsellj  ^3  Wils.  536,  may  be 
taken  as  an  apposite  example ;  where  after  the  pleas  of  non  esifa'Ctiim 
und  performance,  judgment  wa«  given  for  the  defendant  on  his  de- 
murrer to  the  plaintiff's  replication. 

Non  assumpsit,  or  non  est  factum,  and  a  tender,  are  not  permitted 
to  be  pleaded,  on  the  ground,  that  one  goes  to  deny  the  existence  of 
any  cause  of  action,  and  the  other  admits  it;  and  that  if  the  general 
issue  should  be  found  for  the  defendant,  it  would  appear  on  the  record 
in  the  action  of  assumpsit,  that  no  debt  was  due,  in  the  face  of  the 
defendant's  admission  by  the  plea  of  tender,  that  something  was 
due;  and  in  the  action  of  debt,  that  there  never  existed  such  a  bond 
as  that  declared  on,  when  the  plea  of  tender  admits  something  to  be 
due  on  that  *  very  bond.  MacleUan  vs.  Hotcard,  4  T.  R,  194;  Mg^^ 
Jenkins  vs.  Edwards,  5  1\  R,  97.  But  the  pleas  of  general  ^"  • 
performance  and  non  estfactunu  though  apparently  inconsistent,  can- 
not produce  on  the  record  the  same  incongruity,  both  going  to  deny 
the  plaintiff's  whole  cause  of  action.  And  the  general  issue  and  a 
tender,  are  the  only  jjleas  that  are  now  disallowed  on  the  mere  ground 
of  inconsistency;  (1  Chitty^s  Plead,  641,  542.  Step,  on  Plead.  293, 
4i>9;)  unless  it  be  by  the  33d  rule  of  the  Court,  that  seems  to  have 
been  relied  upon,  declaring  "that  no  incompatible  pleas  shall*  be  re- 
ceived;" but  which  is  certainly  at  variance  with  the  well  established 
practice  on  the  subject  of  pleading,  and  inconsistent  with  that  due 
exercise  of  discretion,  which  is  recpiired  of  the  Courts  of  this  State 
by  the  Act  of  1809,  ch.  153,  giving  them  power  "to  order  an<l  allow 
amendments  to  be  made  in  all  proceedings  whatever  before  verdict, 
so  as  to  bring  the  merits  of  the  question  between  the  parties  fairly 
to  trial;"  since  under  that  rule  (if  of  binding  authority,)  a  plea 
necessary  to  the  bringing  the  merits  of  the  question  between  the 
parties  fairly  to  trial  might  be  excluded. 

The  discretion  vested  in  the  Courts  by  that  Act,  is  not  a  capri- 
cious, but  a  sound  legal  discretion,  to  the  proper  exercise  of  whi(!h  the 
party  claiming  it  is  entitled,  and  from  whicii  he  cannot  proj>erly  be 
debarred,  by  any  rule  that  is  the  mere  creature  of  the  Court;  and 
the  permitting  the  amenibnent  proposed  in  this  ciise  to  be  made, 
was,  we  think,  a  proi>er  exercise  of  that  discretion,  according  to  the 
spirit,  and  intention  of  the  Acts,  and  the  settled  practice,  in  relation 
to  the  pleading  a  special  and  general  issue  plea,  although  apparently 
inconsistent,  notwithstanding  the  33d  rule,  which  was  properly  dis- 
pensed with. 

The  questions  presented  by  the  second  and  third  bills  of  excep- 
tions taken  by  the  plaintiffs,  arise  on  points  of  evidence.  The  first 
as  to  the  competency  of  a  witness  produced  on  the  part  of  the  plain- 
tiffs; and  the  second  on  the  admissibility  of  a  writing,  headed  "By- 
Laws,"  which  was  offered  to  l^e  read  on  the  part  of  the  plaintiffs,  as 
and  for  the  by-laws  of  the  con>oration,  under  which  the  president 
18  1  H.  &  a. 
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and  directors  acted,  and  as  prescribing,  among  other  things,  the 
duties  ol*  Ealph  Higginbothom,  (the  principal  in  the  bond,)  while 
he  wius  in  their  employment  as  cashier.    Henry  Payson,  the  per- 

-  sou  produced  •  as    a  witness,  being  proved  to  be  a  stock- 

^lUo  iioider  in  the  bank  at  the  time,  of  the  trial,  his  testimony  was 
objected  to,  for  any  purpose  but  to  prove  himself  a  stockholder;  and 
rejected  by  the  Court  on  the  grouud  of  interest. 

It  is  admitted,  upon  general  principles  of  evidence,  that  in  a  suit 
brought  by  a  bank,  one  who  is  a  stockholder,  and  interested  in  the 
event  of  the  suit,  is  not  a  competent  witness  in  behalf  of  the  instita- 
tion.  'But  that  general  rule  is  not  without  exception;  for  though  an 
interested  corporator  cannot  be  received  to  testify  generally  for  the 
corporation,  yet  it  does  not  therefore  follow,  that  he  is  competent  for 
no  purpose ;  but  he  may  be  placed  in  a  situation  to  render  him  a 
necessary  and  competent  witness  for  some  purposes.  Of  which  the 
case  of  The  King-ys,  The  Inhabitants  of  the  Township  of  Netherthong, 
2  Maul,  i&  Selw,  337,  is  an  appropriate  example,  where  a  rated  inhab- 
itant of  the  Township  of  Netherthong,  whose  interest  was  admitted, 
was  called  by  the  respondents,  and  was  held  to  be  competent  to  give 
evidence  as  to  the  custody'  of  a  certificate  from  the  Township  of 
Honley,  (which  was  produced,)  acknowledging  the  pauper's  grand- 
father .iind  father  to  belong  to  Honley,  in  accordance  with  the  deci- 
sion in  another  case,  that  was  mentioned  by  Lord  Ellenborongh. 

Payson  being  a  stockholder  in  the  bank,  was  not  a  competent  wit- 
ness for  the  plaintiflfs  for  all  purposes;  but  he  was  ofiered  to  prove, 
among  other  things,  that  he  was  president  of  the  bank  from  the 
27th  of  April,  1812,  until  after  the  27th  of  May,  1819;  that  as  such, 
he  was  the  depositary  of  the  bank;  and  that  during  the  time  he 
was  president,  a  certain  book  called  the  By-Laws,  was  one  of  the 
books  of  the  bank.  And  if  an  interested  corporator  is  competent 
to  give  evidence  in  behalf  of  the  corporation,  as  a  depositary  of  the 
muniments,  in  relation  to  his  custody,  of  a  paper  produced  as  one  of 
the  muniments,  why  was  not  Payson  within  the  exception  to  the 
general  rule,  and  competent  to  prove  himself  the  depositary  of  the 
book  called  the  By-Laws,  as  a  muniment  of  the  bank !  The  only 
argument  urged  against  his  competency,  as  being  within  the  excep- 
tion is,  that  at  the  time  he  was  called  as  a  witness,  he  appears  from 
the  plaintiff's  own  offering  to  have  ceased  to  be  the  depositaiy. 
But  that,  it  is  conceived,  makes  no  difference,  and  that  he  w<is  a 
Mg^^  •  competent  witness  to  identify  the  book  as  a  muniment  of 
^^^  the  bank,  during  the  time  that  he  was  the  depositary,  Hig- 
ginbothom, too,  then  acting  as  the  cashier,  and  being  a  witness  for 
that  purpose,  that  he  ought  not  to  have  been  rejected  as  incompe- 
tent to  prove  any  of  the  matters  for  which  he  was  offered. 

He  was  not  competent  to  prove  that  it  continued  to  be  one  of  the 
books  of  the  bank,  after  he  had  ceased  to  be  the  depositary,  and 
when  he  stood  only  in  the  relation  of  a  stockholder  in  the  bank,  any 
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more  than  any  other  stockholder.  Bnt  admitting  the  existence  as 
to  depositaries,  of  the  exception  to  the  general  rule  of  evidence,  no 
reason  is  ])erceived,  why  his  having  ceased  to  be  the  depositary  at 
the  time  he  was  called  as  a  witness,  disqualified  him  from  proving 
the  book  produced  to  have  been  a  muniment  of  the  bank,  while  he 
was  the  depositary ;  the  nature  of  his  interest  as  a  stockholder  not 
being  changed,  but  remaining  the  same  as  it  was,  while  he  con- 
tiuued  to  be  the  depositary. 

The  objection  to  the  admissibility  of  the  writing  headed  "By- 
Laws,"  is,  that  they  purport,  upon  the  face  of  them,  to  have  been 
the  by-laws  of  the  banking  association,  styled  "The  President  and 
Directors  of  the  Union  Bank  of  Maryland,"  when  the  business  was 
transacted  under  the  articles  of  association,  and  before  the  Act  of 
incorporation,  and  that  they  do  not  sufficiently  appear  to  have  been 
adopted  by  the  corporation  as  their  by-laws. 

By  the  ninth  section  of  the  charter  the  president  and  directors, 
for  the  time  being,  are  authorized  to  make  all  such  rules,  orders, 
by-laws  and  regulations,  for  the  government  of  the  corporation,  its 
officers  and  servants,  as  they,  or  a  majority  of  them,  from  time  to 
time  may  think  fit,  and  the  same  at  pleasure  to  revise,  alter  and 
annul.  It  may  here  be  admitted,  that  the  charter  contemplates 
written  by-laws ;  and  then  the  question  is,  whether  these  are  written 
by-laws  of  the  corporation  f 

They  are  in  writing,  and  if  they  were  ever  adopted  by  the  presi- 
dent and  directors,  or  a  majority  of  them,  as  by-laws  for  the  govern- 
ment of  the  corporation  and  its  officers,  they  became,  by  such  adop- 
tion, the  written  by-laws  of  the  corporation.  It  appears  from  the 
statement  of  the  evidence,  that  the  book  marked  By-Laws,  from 
which  the  writing  objected  to  was  offered  to  ♦  be  read,  was  ^  *  ^ 
one  of  the  books  of  the  corporation,  and  that,  in  which  the  ^*" 
proceedings  of  the  president  and  directors  were  entered,  from  the 
time  the  charter  was  obtained,  until  the  year  18L9,  so  far  as  they 
were  reduced  to  writing,  and  that  there  was  no  other  book,  in  which 
their  proceedings  were  entered  during  that  period,  nor  any  other 
writing  or  memorandum  of  their  proceedings.  One  of  the  witnesses, 
the  cashier  who  succeeded  Higginbothom,  in  the  year  1819,  after 
other  by-laws  had  been  adopted,  proves,  that  when  he  went  into 
the  bank,  he  found  the  same  lxx)k  among  the  other  books  of  the 
corporation,  and  that  it  had  in  bank  the  reputation  of  being  the 
former  by-laws  and  minutes  of  the  corporation.  If  then  there  were 
any  by-laws  of  the  corporation,  they  were  contained  in  that  book, 
and  were  they  that  were  offered  to  be  read,  and  were  rejected  by  the 
Court — ^there  were  none  other. 

It  is  contended,  1st.  That  there  is  no  evidence  that  the  entire 
writing,  headed  **  By-laws,"  was  adopted  as  the  by-laws  of  the  corpo- 
ration.   And  2d.  That  there  does  not  a[)pear  to  have  been  any  entry 
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book  containing  tliem,  bj  one  of  its  oflBcera,  to  a  newly  appointed 
director,  on  his  inquiring  for  the  by-laws,  and  their  being  handed  to 
another,  on  the  occasion  of  his  being  sworn  in,  as  proper  to  be  read 
by  him  as  a  new  director  I  The  testimony  of  each  of  those  wit- 
nesses goes  to  the  whole  writing,  and  not  to  any  particular  article. 
It  was  put  into  their  hands  to  read,  as  containing  a  system  of  by- 
laws, not  confined  to  one  [wrtion  more  than  another,  bat  embracing 
all  the  articles  of  which  it  consists.  And  although  tliey  do  not 
identify  the  writing  *  produced,  by  swearing  it  is  the  same  ^  -  ^ 
which  they  saw  in  the  bank,  and  of  which  the}'  speak;  yet  '**'^ 
its  identity  is  sufficiently  established  by  the  proof,  that  the  book  con- 
taining it  was  a  book  of  the  corporation,  in  which  the  proceedings 
of  the  president  and  directors  were  entered  until  the  year  1819,  and 
that  there  was  no  other  in  which  any  of  their  proceedings  were  en- 
tered, nor  any  other  writing  or  memorandum  of  their  proceedings 
before  that  period.  The  testimony  then  of  these  witnesses,  clearly 
relates  to  the  articles  headed  "  By-Laws,"  and  evinces  the  under- 
standing at  the  bank  upon  the  subject,  and  the  light  in  which  they 
were  viewed.  And  the  pix)of  by  some  of  the  witnesses,  that  the  di- 
rection and  government  of  the  bank  was  generally  in  conformity 
with  the  system  they  prescribe ;  by  one,  that  the  regulations  and 
government  of  the  bank,  corresponded  with  them  as  a  system,  and 
that  they  governed  the  decision  of  questions,  which  occiisionally 
arose  a«  to  what  were  the  rules  in  particular  cases ;  by  souje  that  the 
proceedings  and  government  of  the  bank  were  in  conformity  with  L*A 
of  the  2(5  articles,  particularly  in  the  recollection  of  the  witnesses ; 
and  by  some,  that  the  19th  article  was  required  by  the  corporation 
to  be  particuhirly  observed,  and  that  Higginbothom  himself,  acting 
as  the  cashier,  professed  to  observe  it,  form  together  a  mass  of  evi- 
dence relative  to  the  acts  and  general  government  of  the  corpora- 
tion, conclusive  of  their  adoption  as  a  system,  and  not  of  particular 
articles  merely,  if  they  could  be  adopted  otherwise  than  by  writing. 
They  were  treated  and  acted  upon  as  a  system,  and  there  is  nothiug 
to  show  that  they  were  partially  adopted  only,  or  that  any  particuhir 
articles  of  that  general  system  were  excepted. 

But  it  is  supposed,  secondly.  That  an  entry  or  memorandum  in 
writing  was  necessary  to  their  adoption  by  the  corporation.  No 
reason  has  been  shown  in  argument,  nor  can  we  perceive  any,  why 
their  adoption  may  not  be  proved,  iis  well  by  the  acts  and  uniform 
course  of  proceeding  of  the  corporation,  as  by  an  entry  or  memoran- 
dum in  writing.  Tliey  were  originally'  the  by-laws  of  an  association, 
and  an  entry  or  memorandum  would  have  been  evidence  only  as  an 
act  of  the  corporation  of  their  adoption ;  and,  without  the  common 
seal,  which  was  once  held  to  be  necessary  to  every  act  of  a  corpora- 
tion aggregate,  could  ♦  no  more  unite  the  several  assents  of  j  *  q 
the  individuals  composing  it,  so  as  to  make  it  the  act  of  the  ***•* 
corporation,  than  any  other  act  without  the  (M>mmon  seal. 
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Bat  it  is  admitted,  that  a  corporation  aggregate  may  now  act  with- 
out its  common  seal;  and  it*  so,  why  may  not  the  adoption  by  such 
a  corporation,  of  a  set  of  written  rules,  (already  prepared  by  others,) 
as  and  for  its  by-laws,  be  evidenced  otherwise  than  by  writing! 
Where  is  the  law  sabstituting  writing  for  the  common  seal,  and  de- 
claring it  to  be  necessary  in  all  cases  ?  If  there  is  any  act  of  a  cor- 
poration that  need  not  be  in  writing,  it  would  seem  to  be  such  an 
act  of  adoption;  not  being  a  contract,  but  a  recognition  only,  of 
certain  written  rules  for  its  own  government,  and  thai  of  its  officers 
and  servants,  which,  when  adopted,  whether  by  writing  or  otherwise, 
become  its  written  by-laws,  speaking  the  sense  of  the  cor])oration ; 
and  it  does  not  appear  to  be  material,  in  what  manner,  or  by  what 
acts,  its  assent  to  them  is  manifested,  assuming  that  it  need  not  he 
evidenced  by  the  common  seal. 

In  this  case  authority  to  make  by-laws  is  specially  delegated  by 
the  charter  to  the  president  and  directors,  without  any  direction  as 
to  the  manner  in  which  it  is  to  be  done.  And  if  in  the  exercise  of 
that  authority,  as  the  agents  (under  the  charter,)  of  the  corporation, 
they  could  adopt  as  rules  for  its  government,  the  written  by-laws  of 
the  former  associations,  which  is  not  denied,  it  was  no  more  neces- 
sary to  be  done  in  writing,  than  the  acts  of  any  other  duly  appointed 
and  authorized  agents.  And  it  will  not  be  contended,  that  an  agent^ 
duly  authorized  and  appointed  by  a  corporation,  can  only  act  or  con- 
tract by  writing. 

But  authorities  are  not  wanting  to  sustain  the  position,  that  acts 
or  contracts  of  corporations  may  be  proved  otherwise  than  by  writing, 
an«l  may  be  inferred  from  other  corporate  acts;  two  only  of  which 
will  now  be  noticed,  which  are  we  think  conclusive  upon  this  point 
of  the  case.  The  Bank  of  Columbia  vs.  Fatterson^s  Adni^rs,  7  Cranck, 
29i),  and  Whittlngton  vs.  Tfie  Farmers  Bank  of  Somerset  and  Worces- 
ter^ 5  H.  &  J,  489.  The  Bank  of  Columbia  vs.  Fatterson^s  Adm^rs  was 
an  action  of  a^umpsit,  by  Patterson's  administrators,  for  work  and 
.  labor  done  by  their  intestate,  for  the  bank,  growing  •  out  of  a 
"*'"*  sealed  agreement  between  Patterson,  and  an  authorized  com- 
mittee of  the  directors  of  the  bank,  in  their  own  names.  There  was 
no  entry  or  memorandum  in  writing  produced,  of  the  adoption  by 
the  corporation  of  the  contracts  of  the  committee,  nor  of  any  vote 
for  the  payment  of  the  money.  But  it  appearing  that  the  corpora- 
tion had  from  time  to  time  paid  money  on  the  contracts  to  the  intes- 
tate, and  that  they  were  for  the  benefit  of  the  corporation,  the  Court 
said  the  jury  might  from  that  evidence  "legally  infer,  that  the  cor- 
poration had  adopted  the  contracts  of  the  committee,  and  voted  to 
pay  the  whole  sum  which  should  become  due  under  the  contracts 
and  that  the  plaintiff's  intestate  had  accepted  the  engagement." 
And  in  Whittlngton  vs.  The  Farmers  Bank  of  Somerset  and  Worcester, 
it  was  de<;ided  by  Worcester  County  Court,  and  on  ap|)eal  aflSrmed 
by  this  Court,  that  it  was  not  necessary  an  order  of  the  president 
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and  directors  shoald  be  in  writing  to  give  it  validity,  but  that  it 
might  be  proved,  if*  not  reduced  to  writing,  by  oral  testimony. 

Bat  the  proof  in  this  case  of  the  adoption  bj^  the  corporation  of 
the  writing  prodaced,  as  its  by-laws,  does  not  rest  entirely  on  oral 
testimony.  There  is  among  the  minutes  of  the  proceedings,  which 
were  produced,  a  written  recognition  of  them  in  these  words: 
"  Whereas  by  an  Act  to  incorporate  the  stockholders  in  the  Union 
Bank  of  Maryland,  it  is  among  other  things  enacted,  that  an  election 
for  sixteen  directors  to  conduct  the  affairs  of  said  bank,  shall  be  an- 
nnally  held  on  the  first  Monday  in  July :  And  whereas  the  said  fii'st 
Monday  in  July  may  sometimes  fall  on  the  fourth  of  said  month,  on 
which  the  bank  will  be  shut  agreeably  to  the  provisions  of  the  fourth 
article  of  the  by-laws,  ordained  and  passed  for  the  regulation  and 
government  of  the  said  corporation,"  &c.  Now  that  this  entry  re- 
lates to  the  writing  or  articles  headed  ^^  By-Laws,"  and  could  have 
related  to  nothing  else,  is  manifest,  not  only  from  what  has  been 
already  said,  and  the  proof  that  there  were  no  others,  but  also  from 
the  language  of  the  fourth  article  itself  under  that  heading;  which 
is  in  these  words:  "That  the  bank  shall  keep  open  for  ordinary 
business,  from  nine  o'clock  in  the  morning  till  three  o'clock  P.  M. 
every  day,  except  Sundays,  Christmas  day,  and  the  fouiiih  day  of 
July ; "  providing,  as  stated  in  the  •  entry,  for  the  bank  being  ^  -  . 
shut  on  the  fourth  of  July.  It  is  not  indeed  a  resolution  of  **^ 
adoption,  nor  the  act  by  which  they  were  adopted  and  made  the 
by-laws  of  the  corporation,  but  an  acknowledgment  that  they  had 
been  previously  adopted  and  made,  and  were  then  the  by-laws  of  the 
corporation.  It  will  bear  no  other  construction,  and  it  may  be  likened 
to  the  case  of  Fleckner  vs.  The  United  States  Bank,  8  Wheat  338, 
where  a  resolution  passed  by  the  president  and  directors  of  the 
Planters  Bank  of  Kew  Orleans,  declaring  that  an  endorsement  which 
had  before  been  made  of  a  note  by  its  cashier,  wiis  made  by  the 
authority  of  the  president  and  directors,  and  ratifying  the  act  of  the 
cashier,  was  held  to  be  not  a  mere  ratification  of  the  transfer,  but  a 
binding  acknowledgment  of  its  original  validity.  As  here,  the  sub- 
sequent entry  is  an  acknowledgment  of  a  ])revious  adoption,  not  of 
a  part  only,  but  of  the  whole  writing  as  a  system,  of  by-laws,  which* 
are  declared  to  have  been  ordained  and  passed,  for  the  government 
and  regulation  of  the  corporation.  Besides,  they  are  set  out  in  the 
replication,  and  alleged  to  be  the  by-laws  of  the  cori>oration,  and 
violations  of  them,  so  far  as  they  prescribe  the  duties  of  the  cashier, 
are  assigned  as  breaches;  on  which  breaches  issues  are  tendered  by 
the  defendant,  and  joined  by  the  plaintiffs;  so  that  they  are  virtually 
admitted  by  the  defendant  in  his  pleadings. 

Two  questions  arise  on  the  fourth  and  fifth  bills  of  exceptions, 
growing  out  of  the  special  plea  of  no7i  est  factum.  1st.  Whether, 
there  being  no  written  acceptance  produced,  of  the  instrument  on 
which  the  suit  was  brought,  there  was  other  sufficient  legal  evidence, 
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from  wliich  the  jury  might  have  inferred  that  it  was  duly  delivered 
by  the  defendant,  and  accepted  by  the  plaintiffs;  which  is  presented, 
both  by  the  fourth  bill  of  exceptions,  and  the  first  prayer  of  the 
plaintiffs  in  the 'fifth  bill  of  exceptions.  The  2d.  Whether  the  plea^ 
that  the  sup|)0sed  writing  obligatory  was  delivered  as  an  escrow^  im- 
posed upon  the  defendant  the  burden  of  proving  the  special  matter 
alleged  in  the  plea ;  which  arises  on  the  second  prayer  of  the  plain- 
tiffs in  the  fifth  bill  of  exceptions,  and  will  be  first  examined. 

It  is  a  general  principle  of  pleading,  that  where  a  plea  produces  a 
direct  affirmath'^e  and  negative,  by  denying  the  allegation  •  in 
^*"  the  declaration,  it  should  conclude  to  the  country,  whether 
the  affirmative  of  the  issue  is  held  by  plaintiff  or  defendant,  and 
that  the  proof  of  the  aflirmative  rests  on  him  who  asserts  it.  Bat 
when  new  matter  is  introduced  on  either  side,  the  pleading  ought  to 
conclude  with  a  verification.  Thus,  in  the  application  of  these  rules, 
the  plea  of  general  non  est  factum  in  an  action  of  debt  on  a  bond, 
which,  by  denying  the  allegation  in  the  declaration  that  it  is  the 
writing  obligatory  of  the  defendant,  makes  the  issue  between  the 
parties,  concludes  to  the  country,  and  throws  the  whole  proof  of  the 
execution  of  the  bond,  including  the  delivery,  upon  the  plaintiff,  who 
in  that  case  asserts  the  affirmative. 

But  the  defendant  may,  under  that  issue,  give  in  evidence  any- 
thing which  goes  to  show  that  the  instrument  of  writing  was  origi- 
nally void  at  common  law,  as  lunacy,  fraud,  coverture,  &c.  or  that  it 
had  become  void  subsequent  to  the  execution,  and  before  the  bring- 
ing of  the  suit,  as  by  erasure,  alteration,  &c.  because  the  plea  of  turn 
est  factum  puts  in  issue  as  well  its  continuance  as  a  deed,  as  its  exe- 
cution ;  and  it  is  enough  if  it  was  not  his  deed  at  t^e  time  of  pleading. 
Or  the  defendant  may  plead  any  such  special  matter.  But  if  he  chooses 
to  do  so,  being  new  matter,  he  must  do  it  with  a  verification,  and  hold- 
ing the  affirmative,  he  draws  the  burden  of  proof  upon  himself.  So 
if  he  seeks  to  avoid  the  bond,  for  duress,  infancy,  usury,  &c.  which 
cannot  be  given  in  evidence  under  the  general  issue,  (the  bond  not 
being  therefore  absolutely  void,  but  voidable  onl3%)  he  must  plead 
such  new  special  matter  with  a  verification,  and  the  proof  lies  upon 
•him.  In  every  such  case  the  issue  is  upon  the  matter  si)ecially 
alleged  in  the  plea. 

That  the  defendant  may  give  in  evidence,  under  tlie  plea  of  gene- 
ral non  est  factum^  that  the  instrument  of  writing  was  delivered  as  an 
escrow  on  a  condition  not  performed,  is  every  where  to  be  found; 
and  it  is  equally  well  settled,  that  he  may  plead  it  specially,  and  that 
the  proper  conclusion  to  that  plea  is  to  the  country ;  l)ecause  it  is  a 
special  negative  to  the  affirmative  in  the  declaration — the  allegation 
in  the  declaration,  that  it  is  the  writing  obligatory  of  the  defendant, 
including  the  allegation  of  the  delivery  of  it  as  a  deed  ;  and  it  is  this 
conclusion  •  to  the  country  that  raises  the  question,  whether 
"**  •   the  proof  is  on  the  plaintiff  or  defendant. 
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.  In  Bushell  vs.  Fassmorej  6  Modern^  218,  it  is  said  by  Holt,  Ch.  Jus- 
tice, that  "  all  these  special  non  estfactums  iu  case  of  escroiVj  erasure, 
&c.  are  impertinent,  for  thereby  the  defendant  brings  all  the  proof 
upon  himself;  whereas  by  pleading  wo»  est  factum  generally,  he 
would  turn  the  proof,  of  whatever  is  necessary  to  make  it  his  deed, 
upon  the  plaintiff;"  thus  making  no  distinction  between  the  differ- 
ent pleas  of  special  non  est  factum  as  to  the  burden  of  proof.  And 
in  2  StarJc,  Evid,  482,  the  same  broad  ])osition  is  laid  down,  that 
*'  where  the  plea  is  non  est  factum  generally,  the  proof  is  ui)on  the 
plaintiff;  but  where  the  plea  shows  that  the  deed  is  void  for  special 
matter,  the  issue  is  on  the  defendant,"  with  a  reference  to  the  case 
of  Bushell  vs.  Pasmore.  This  writer  then,  adopts  as  a  rule  of  evi- 
dence, the  doctrine  asserted  in  Bushell  vs.  Pasmore^  that  in  all  cases 
of  special  pleas  of  non  est  factnnij  without  any  distinction,  as  ]>er 
fraud,  lunacy,  delivery  as  an  escroiVj  erasure,  4&c.  the  proof  rests  on 
the  defendant. 

The  position  laid  down  by  Holt  in  Bushell  vs.  PasmorCj  is  trans- 
lated into  5  Bac.  Ah.  373,  with  a  marginal  quere^  as  to  the  case  of  an 
escrow.  We  have  seen  it  nowhere  denied;  and  the  force  of  that 
quere^  is  much  weakened  by  the  reason  there  given  for  it,  "for  it  is 
his  deed  though  delivered  to  another  on  condition."  Now  in  such 
case,  the  instrument  is  not  delivered  as  a  deed  on  condition,  but 
given  to  another  as  an  escrow^  to  be  by  him  delivered  as  a  deed  to 
the  obligee,  on  a  condition  precedent.  And  it  is  only  on  the  ground, 
that  it  is  not  his  deed,  that  the  defendant  can  give  it  in  evidence 
under  the  plea  of  general  non  est  factum.  The  plea  of  escrow  admits 
the  signing  and  sealing  only,  but  denies  the  delivery  as  a  deed, 
which  makes  an  issue  between  the  parties;  and  the  conclusion 
being  properly  to  the  country,  the  plaintiff  has  no  choice  but  to 
add  the  similiter;  and  the  conclusion,  &c.  "and  so,"  &c.  being  a 
conclusion  of  law,  and  not  issuable,  the  issue  is  upon  the  whole  plea; 
and  the  question  for  the  jury  is  a  question  of  fact,  whether  it  was 
delivered  as  a  deed,  and  that  depending  u[>on  the  truth  of  the 
special  matter  alleged  in  the  plea,  which  if  not  pleaded,  the  defend- 
ant could  only  avail  himself  of  by  •  proof.  And  what  is  ^  -  ^ 
there  in  the  pleading  the  same  matter  that  dispenses  with  ^*^ 
the  proof,  and  imposes  upon  the  plaintiff  the  necessity  of  disproving 
it  ?  It  is  but  the  assertion  of  the  defendant  in  the  shape  of  a  plea, 
and  cannot  avail  him,  if  unsustained  by  proof,  any  more  than  any 
other  special  matter  alleged  in  avoidance,  or  which  shows,  if  true, 
that  the  instrument  of  writing  was  originally  void  at  common  hiw, 
as  for  fraud,  coverture,  &c.  or  that  it  had  b«5ome  void  subsequent 
to  the  execution,  and  before  the  bringing  of  the  suit,  as  by  erasure, 
&c.  which  it  is  incumbent  upon  the  defendant  alleging  it  to  prove — 
every  thing  necessary  on  the  part  of  the  plaintiff,  the  signing,  seal- 
ing and  delivery  being  admitted,  and  the  issue  being  upon  the 
matter  specially  alleged  in  the  plea.    So  where  the  delivery  as  an 
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escrow  is  pleaded,  the  issue  is  npon  that  special  matter;  which 
being  alleged  and  relied  upon  by  the  defendant  to  show  that  it  is 
not  his  deed,  the  proof  of  that  allegation  (he  holding  the  affirmative,) 
rests  upon  him.  And  if  there  be  no  proof  on  the  part  of  the  defend- 
ant, the  possession  of  the  instrument  by  the  plaintiff,  is  prima  facie 
evidence  of  the  delivery  as  a  deed,  which  is  all  he  has  to  show,  and 
is  sufficient  to  sustain  the  issue  on  his  part — the  signing  and  sealing 
being  admitted,  and  the  delivery  as  a  deed,  being  the  only  matter 
in  issue  between  the  parties,  upon  the  special  allegations  in  the  plea. 
And  the  plaintiff  is  not  driven  to  any  further,  or  stricter  proof  of 
the  delivery,  than  such  as  is  held  to  be  sufficient  under  the  plea  of 
general  nan  est  factum.  When  it  is  said,  that  the  special  pleas  of 
escrow,  erasure,  &c.  throw  all  the  proof  upon  the  defendant,  it  is 
only  meant,  in  relation  to  the  special  matter  that  is  alleged,  as 
oi^erating  to  do  away  the  effect  of  what  is  admitted,  to  wit,  the 
signing,  sealing  and  delivery,  in  the  cases  of  erasure,  &c.  and  the 
signing  and  sealing,  in  the  case  of  escrow^  but  not  the  delivery  as  a 
deed,  which  is  not  admitted.  Therefore,  if  the  delivery  as  an 
escrow  be  proved  on  the  part  of  the  defendant  as  alleged  in  the 
plea,  the  proof  of  the  performance  of  the  condition  lies  upon  the 
plaintiff  where  the  affirmative  is  with  him. 

In  this  view  of  the  plea  of  escrow,  if  this  was  the  case  of  any 
individual  plaintiff,  we  think,  in  the  absenee  of  all  evidence  on  the 
part  of  the  defendant,  the  possession  and  production  of  the  instra- 
ment  of  writing  by  the  plaintiff,  would  be  sufficient  •  prima 
^'■^  facie  evidence  of  the  due  delivery  and  acceptance,  to  entitle 
him  to  a  verdict,  on  the  issue  joined  upon  the  sixth  plea.  Bat 
being  the  case  of  a  corporation,  it  is  supposed  to  differ  from  the 
case  of  an  individual ;  and  that  the  possession  and  production  of 
the  instrument  by  the  plaintiffs,  is  not  sufficient  legal  evidence  of 
the  delivery  and  acceptance  as  a  deed,  without  some  entry  or  memo- 
r<indum  in  writing  of  such  acceptance.  Which  leads  to  the  inquiry, 
whether  a  written  acceptance  is  essential  to  the  validity  of  a  bond 
executed  to  a  cori)oration ;  and  that  involves  the  consideration  of 
the  question  arising  on  the  fourth  bill  of  exceptions,  and  the  first 
prayer  in  the  fifth  bill  of  exceptions. 

It  is  contended  that  a  written  acceptance  must  be  produced;  that 
nothing  else  will  suffice;  and  that  no  other  facts  or  circumstances, 
however  conclusive  they  might  be  in  the  case  of  an  individual,  can 
be  received  to  raise  a  presumption  in  favor  of  a  corporation,  of  its 
corporate  assent,  or  from  which  itfl  adoption  or  acceptance  can  be 
inferred,  on  the  broad^ ground,  that  a  corporation  aggregate  is  in- 
capable of  doing  any  act  except  by  writing. 

But  is  it  true  that  a  corporatiaon  is  incapable  of  doing  any  act 
that  is  not  evidenced  by  writing  t  It  seems  to  have  been  formerly 
held,  that  a  corporation  aggregate  could  only  act  by  its  common 
seal,  could  do  nothing  without  deed.    But  that  doctrine  is  novr  no- 
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where  sanctioned  as  a  universal  proiK>sition.  It  bas  long  since  been 
held,  that  such  a  corporation  ma}'  employ  one  in  ordinary  services 
without  deed,  as  a  cook,  butler  or  servant,  and  may  appoint  a  bailiff 
to  distrain,  without  deed  or  warrant.  2  Bac.  Ah.  tit.  Corporation^ 
(B  3,)  13;  3  Lev.  107;  Anon.  ISalk.  191.  And  in  Harper  vr.  Charles- 
worthy  4  Bam.  dd  Cress.  676,  Mr.  Justice  Bayley  said,  "a  corporation 
can  only  grant  by  deed,  yet  there  are  many  things  which  a  corpora- 
tion has  power  to  do  otherwise  than  by  deed.  It  may  appoint  a 
bailiff,  and  do  other  acts  of  the  like  nature."  And  it  is  now  well 
settled,  that  it  may  be  bound  by  a  promise  express  or  implied,  aris- 
ing from  the  acts  of  its  agent,  appointed  and  authorized  by  a  cor- 
porate vote  only,  unaccompanied  by  the  common  seal. 

It  is  said  by  different  writers,  treating  of  the  manner  in  which 
corporations  aggregate  may  act,  that  ^^  gifts  by  and  to  them  must 
be  by  deed.''    That  "  in  general  a  corporation  aggregate  *  can-  ^ 
not  take,  or  pass  away  any  interest  in  lands,  or  do  any  act  of  ^-^^ 
importance  without  deed,"  &c.    But  conceding  that  anciently  a 
corporation  aggregate  could  do  nothing  but  by  deed,  we  have  seen, 
that  in  more  modern  times  the  rule  has  been  broken  in  upon,  in  the 
language  of  P.  Williams  in  his  argument  in  Rex  vs.  BiggSj  3  P.  Wms. 
423,  ^Mbr  Gonveniency's  sake."    And  in  that  case,  which  was  an  in- 
dictment for  erasing  an  endorsement  on  a  bank  note,  there  being  a 
special  verdict,  finding  the  prisoners  guilty  of  the  erasure,  and  that 
the  note  was  made  and  signed  by  one  Joshua  Adams,  who  was  en- 
trusted and  employed  by  the  Bank  of  England  to  sign  bank  notes, 
but  not  under  the  common  seaJ,  it  was  elaborately  argued  by  P. 
WilliamSj  that  the  appointment  of  Adams  was  not  valid,  because 
not  made  under  the  common  seal  of  the  corporation;  and  also 
strongly  urged  from  the  importance  of  the  trust,  and  not  being  an 
ordinary  employment,  that  if  in  any  case  whatever,  an  authority 
given  by  a  cor()oratiou  ought  to  be  under  its  common  seal,  it  was 
that.    The  prisoner,  however,  was  condemned,  and  the  apix>int- 
ment  of  course  held  to  be  valid.    It  does  not  appear  whether  the 
ap}X>intment  of  Adams  was  or  not  by  writing,  but  it  was  without 
deed,  it  was  not  under  the  common  seal  of  the  corporation ;  and  it 
was  not  a  small  matter,  nor  an  appointment  on  ordinary^  service, 
but  of  an  agent,  employed  in  an  im|)ortant  trust,  and  the  decision 
too,  was  in  the  case  of  felony,  involving  the  life  of  the  accused.    If 
it  be  treated  as  an  appointment  in   writing,  for  which   the  case, 
neither  as  reported  in  Strange,  18,  nor  P.  WilliamSj  furnishes  any 
sulBcient  warrant,  it  shows,  that  the  old  doctrine,  that  a  corpora- 
tion aggregate  must  in  all  things  act  by  its  common  seal,  and  can 
do  no  act  of  importance  without  deed,  is  no  longer  regarded,  that 
being  a  case  of  the  appointment  without  <leed,  of  an  agent  to  an 
important  trust,  connected  with  the  highest  interests  of  the  cor- 
poration; and  if  considered  iis  an  appointment  not  evidenced  by 
writing,  it  is  a  decision  very  strongly  applicable  to  this  case. 
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It  is  unnecesnary  to  multiply  cases  to  show,  that  the  acts  of  corpo- 
rations may  now  be  evi<lenc4?d  by  writing  without  seal — ^that  is  fully 
admitted ;  but  it  is  strongly  urged,  that  although  they  may  now  act 
without  deed,  yet  that  their  acts  cannot  be  evidenced  otherwise  than 

by  writing.  And  lor  that  we  have  *  been  referred  to  1  Fonb, 
^^^  306,  (note  o;)  The  Bank  of  Columbia  \h.  Patterson's  AdmW,  7 
Cranch^  299,  and  Fleckner  vs.  United  States  Banky  8  Wheatonj  338; 
but  they  do  not  supi>ort  the  position.  In  the  note  in  Fonblanque  it 
is  said,  "and  the  agreement  of  the  major  part  of  a  cor[H)ratiou  being 
entered  in  the  corporation  books,  though  not  under  the  cor|K)rate 
seal,  will  be  decreed  in  equity."  The  only  ground  upon  which  such 
an  agreement  can  be  enforced,  is  the  capacity  of  a  corporation  to 
make  a  contract  without  seal,  contrary  to  the  ancient  doctrine.  But 
it  is  not  there  said,  that  a  corporation  can  make  no  agreement,  nor 
do  any  act  except  by  writing;  nor  does  the  inference  appear  to  be 
a  ready  one,  that  an  agreement  not  in  writing,  or  not  entered  u|)on 
the  (corporation  books,  cannot  be  enforced.  And  opjwsed  to  such 
an  inference,  is  the  case  of  Tfie  King  vs.  The  Inhahitanta  of  Chipping 
Norton^  5  Ea^t^  239 ;  where  a  corporation  at  a  Court  leet,  let  certain 
tolls  belonging  to  the  corporation  by  a  verbal  agreement;  and  it 
was  held,  that  the  cori>oration  could  not  pass  the  tolls  by  a  verbal 
demise,  but  that  it  Wiis  a  license  to  collect  the  tolls,  and  might  be  a 
ground  on  which  to  apply  to  a  Court  of  equity.  The  principle  there 
decide<l,  wa«i  not  that  the  verbal  agreement  was  a  nullity,  but  only 
that  it  did  not  operate  at  law  to  pass  the  interest  in  the  tolls,  which 
could  only  be  demised  by  deed;  yet  that  it  bound  the  corporation  as 
a  license,  and  was  a  contract  or  agreement  tit  to  be  enforced  by  a 
Court  of  Chancery.  In  The  Bank  of  Columbia  vs.  Fatterson^s  AdmWj 
the  Court  takes  notice  of  the  ancient  doctrine,  that  corporations 
could  do  nothing  without  deed.  But  says,  they  may  now  "by  mere 
vote,  or  other  corporate  act  not  under  their  corporate  seal,  appoiut 
an  agent,  whose  acts  and  contracts,  within  the  scope  of  his  author- 
ity, would  be  binding  on  the  corporation."  Now  to  sa^',  that  a  cor- 
.poration  may  *'  by  a  mere  vote  or  other  corporate  act,"  appoiut  an 
agent,  is  surely  not  to  say,  that  it  can  only  ap|>oiat  an  agent  in  writ- 
ing, as  a  vote  need  not  of  necessity  be  reduced  to  writing,  and 
*' other  corporate  act,"  are  very  indefinite  terms,  and  would  rather 
seem  to  imi)l3'  any  act,  whether  in  writing  or  otherwise;  and  the 
term  "mere  vote,"  would  seem  to  import  a  naked  vote,  not  clothed 
with  the  solemnity  of  wiiting.     And  the  case  itself,  with  the  opinion 

of  the  Court  upon  the  whole  •  case,  seems  to  show,  that  the 
^^^  terms  "a  mere  vote  or  other  corporate  act,"  were  not  intended 
to  be  restricted  to  mean,  a  vote  or  other  act  in  writing.  The  con- 
tract which  gave  rise  to  the  suit,  was  personal,  under  the  hands  and 
private  seals  of  the  agents  of  the  corporation.  But  it  appeared  in 
evidence,  that  it  wjis  for  the  exclusive  use  and  benefit  of  the  eoqK)- 
ratiou,  and  made  by  their  agents  for  purposes  authorized  by  the 
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charter,  and  that  the  corporation  had  from  time  to  time  paid  money 
on  the  faith  of  it  to  the  phiintififs  intestate.  And  from  that  evi- 
dence, the  Court  decided,  that  "the  jury  might  legally  infer,  that 
the  corporation  had  adopted  the  contract  of  the  committee,  and 
had  voted  to  pay  the  whole  sum,  which  should  become  due  under 
the  contracts,  and  that  the  plaiutifi[''s  intestate  had  acce]>ted  their 
engagement."  although  there  was  no  entry  or  memorandum  in  writing 
of  the  adoption  of  the  contract  by  the  corporation,  nor  of  any  vote 
for  the  payment  of  any  part  of  the  money.  Here,  then,  was  an  un- 
written act  of  incorporation,  suffered  to  he  inferred  from  other  unwrit- 
ten acts  and  circumstances.  And  no  arguments  can  fairly  l>e  drawn 
from  the  circumstance,  that  the  corporation  was  defendant  in  that 
case;  it  was  not  put  upon  that  ground  by  the  Court,  or  that  the  corpo- 
ration might  have  kept  anything  back, or  that  its  recorded  vote  had 
been  lost ;  but  the  decision  went  upon  the  broad  principle,  that  a  corpo- 
ration might  act  without  writing,  and  that  its  acts  might  be  i)roved 
by  circumstantial  evidence ;  without  adverting  to  any  distinction  be- 
tween a  cor[)oration  plaintiff  and  defendant.  Nor  could  a  corpora- 
tion, because  defendant,  be  presumed  to  do,  what  by  its  constitution 
it  was  incapable  of  doing.  Besides,  it  will  be  remarked,  that  the  jury 
were  permitted  to  infer,  from  the  facts  and  circumstances  in  the 
case,  that  the  corporation  had  adopted  the  contracts,  and  voted  to 
pay  the  money,  not  b^'  a  written  act  of  adoption,  or  a  written  vote, 
but  generally  that  it  had  adopted  them,  and  voted  to  pay  the  money 
that  should  become  due  under  them.  And  if  an  adoption  in  writing, 
or  a  written  vote,  had  been  intended,  it  would  most  probably  have 
been  so  said;  it  is  not  so  said,  and  there  does  not  appear  beany 
thing  in  the  whole  case,  I'rom  which  it  can  be  fairly-  implied.  And 
in  The  King  vs.  The  Inhabitants  of  Chipping  Norton^  5  East^  2*6% 
where  the  case  states  the  agreement  of  the  •  corix)ration  to  -^^q 
have  been  a  verbal  one,  which  though  not  suflicient  to  piuss  *^*» 
the  interest  in  the  tolls,  which  from  their  nature  couhl  only  be  trans- 
ferred by  deed;  yet  it  was  held  to  be  a  gronud  for  an  application  to 
a  Court  of  equity ;  which  could  not  have  l>een,  if  the  agreement  was 
void  for  want  of  being  in  writing.  The  case  of  Fleekner  vs.  llw 
United  States  BanJcj  <loes  not  sustain  the  position  ccmtended  for.  It 
is  the  case  of  a  written  vote  of  the  board  of  directora;  and  the  Court, 
acting  upon  the  facts  of  that  case  says,  the  acts  of  such  bo<ly  or 
board,  evidenced  by  a  written  vote,  are  as  completely  binding  ujion 
the  corporation,  and  as  complete  authority  to  their  agents,  as  the 
most  solemn  sicts  done  under  the  corporate  seal.  It  vindicates  only, 
the  bincling  effect  of  a  written  vote  without  seal,  against  the  argu- 
ment pressed  at  the  trial,  that  a  corporation  conld  only  act  through 
the  instrumentality  of  its  common  seal;  but  goes  no  farther,  and 
does  not  touch  the  question,  whether  a  corporation  can  act  other- 
wise than  by  writing.  It  is  admitted  that  in  modern  times  cor|)ora- 
tious  may  act  by  writing  without  the  common  seal;  but  it  is  sup- 
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povsed,  that  the  u»e  of  the  seal  grew  ont  of  the  state  of  the  times  in 
which  it  originated,  when  seals  were  more  common,  and  better 
known,  than  signatures,  and  the  authentication  of  instruments  by 
seals,  was  more  certain,  and  attended  with  fewer  difficulties  and 
perplexities,  than  any  other  mode  of  authentication;  and  that  the 
use  of  the  seal  is  only  dispensed  with,  because  writing  may  now  be 
proved  with  as  much  certainty  as  the  common  seal. 

But  that  would  seem  to  be  a  mistake,  and  that  the  greater  facility 
and  certainty,  attending  the  authentication  of  an  instrument  by  the 
use  of  the  common  seal,  was  not  the  reason  why  it  was  originally 
held,  that  corporations  could  act  in  no  other  way.  It  would  have 
been  a  very  good  reason  for  preferring  the  use  of  the  seal,  to  any 
other  less  certain  mode  of  authentication,  but  not  a  sufficient  reason 
for  rejecting  all  other  modes;  nor  does  it  any  where  appear,  that  the 
rule  was  originally  introduced  for  that  i^ason.  Blackstone,  in  his  com- 
mentaries, vol.  1,  page  475,  says,  ^'  a  corporation  being  an  invisible 
body,  cannot  manifest  its  intentions  by  any  personal  act  or  oral  dis- 
course ;  it  therefore  only  acts  and  speaks  by  its  common  seal.  For 
though  the  particular  members  may  express  their  private 
^^^  •  consents  to  any  acts,  by  words  or  signing  their  names,  yet 
this  does  not  bind  the  corporation ;  it  is  the  fixing  of  the  seal,  and 
that  only,  which  unites  the  several  assents  of  the  individuals  who 
compose  the  community,  and  makes  one  joint  assent  of  the  whole." 
It  was  not,  therefore,  a  mere  rule  of  evidence  that  the  common  seal 
was  required,  because  more  certain,  and  more  susceptible  of  proof 
than  writing,  or  any  other  mode  of  authentication ;  but  because  it 
was  supposed,  that  a  corporation  being  an  invisible  body,  it  was  in- 
capable of  manifesting  its  intentions,  by  any  personal  act  or  oral  dis* 
course ;  and  that  having  neither  hand  or  mouth,  it  could  no  more 
write  than  speak. 

But  as  some  mode  of  aetion  was  necessary  to  its  operations,  the 
common  seal,  which  is  incident  to  a  corporation,  was  resorted  to  as 
an  artificial  representative:  embodied  in  which  shape,  it  could  alone 
appear — the  hand  and  mouth  of  the  corporation,  by  which  only  it 
was  permitted  to  act  or  speak;  This  technical  nicety  has  however 
gradually  given  away  to  the  pnblic  convenience,  and  the  attenuated 
notion  that  the  seal  only  was  capable  of  uniting  the  several  assents 
of  the  individuals  com[>osing  the  community,  and  making  one  joint 
assent  of  the  whole,  has  yielded  to  the  sober  sense  of  mankind,  which 
no  longer  delights  in  mere  technicalities.  Yet  the  character  and 
constitution  of  corporations  remaining  the  same,  and  the  nnited 
assents  of  the  individuals  composing  the  community,  being  as  neces- 
sary now  as  formerly,  to  constitute  an  act  of  a  corporation,  their 
assent  must  be  proved  in  some  way.  But  by  what  law,  or  on  what 
principle,  has  writing  been  substituted  for  the  common  seal,  and  had 
imparted  to  it,  the  magical  power  which  it  did  not  formerly  possess, 
of  uniting  the  several  assents  of  the  different  individuals  who  com- 
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pose  the  community  ?  Let  it  be  borne  in  mind,  that  at  the  time 
when  the  seal  was  alone  held  to  be  capable  of  performing  that  office, 
writing  was  necessary  to  show  to  what  it  was  the  seal  did  unite  the 
several  assents  of  the  individual  corporators.  But  the  writing  alone 
was  nothing,  it  had  no  agency  in  manifesting  the  assent  of  the  cor- 
poration, it  was  the  thing  only  assented  to,  and  the  seal  it  was,  ap- 
pended to  it,  that  spoke  the  presence  of  the  cor|>oration,  and  mani- 
iested  its  assent.  If  there  be  any  law  substituting  writing  for  the 
common  seal,  and  declaring  it  to  be  the  only  means  by  which  ^  «  c 
•  the  assent  of  a  corporation  can  be  manifested,  it  has  not  ^^^^ 
been  produced,  and  we  know  of  none  such ;  or  if  there  be  any  de- 
cisive authorities  establishing  that  position,  they  have  not  been  re- 
ferred to.  There  are  many  authorities  showing  that  corporations 
may  act  without  seal,  among  which  may  here  be  again  mentioned 
the  cases  before  referred  to,  of  The  King  vs.  Bigg,  (in  which  the  cor- 
poration was  not  a  party,)  where  it  was  held,  that  the  Bank  of  Eng- 
land might,  without  the  common  seal,  entrust  and  employ  a  man  to 
sign  bank  notes;  the  note  (o)  in  1  Fonb.  306,  where  it  is  said,  ^^and 
the  agreement  of  the  major  part  of  a  corporation  being  entered  in  - 
the  corporation  books,  though  not  under  the  corporate  seal,  will  be 
decreed  in  equity;"  and  Fledkner  vs.  The  United  States  Bank,  in  which, 
in  speaking  of  a  written  vote  of  the  board  of  directors  of  that  bank, 
the  Court  says — •*  the  acts  of  such  a  body  or  board,  evidenced  by  a 
written  vote,  are  as  completely  binding  upon  the  corporation,  and  as 
complete  authority  to  their  agents,  as  the  most  solemn  acts  done 
under  the  corporate  seal."  But  they  go  no  farther.  Seeing  then, 
that  the  seal  was  originally  required  not  for  the  purpose  merely  of 
authenticating  the  writing  to  which  it  was  appended,  but  for  the 
technical  purpose  of  uniting  and  expressing  the  joint  assent  of  the 
corporation  which  could  not  be  done  by  the  particular  members  sign- 
ing their  names,  and  that  writing  was  not  competent  to  perform  that 
office,  and  there  being  nothing  peculiar  to  modern  times  imparting  to 
it  that  quality,  it  cannot  be  required  for  that  purpose;  but  if  required 
at  all,  it  can  only  be  as  evidence  of  the  acts  of  a  corporation,  which, 
like  the  acts  of  natural  persons,  are  subjects  of  proof.  And  the  seal 
being  no  longer  regarded  as  a  necessary  agent,  to  express  the  inten- 
tion of  a  corporation,  by  uniting  the  several  assents  of  the  individual 
members,  and  making  one  joint  assent  of  the  whole,  (which  it  is  seen 
may  now  l)e  otherwise  manifested,)  by  what  rule  of  evidence  is  it, 
that  coriK)rate  acts  are  all  required  to  be  evidenced  by  writing,  which 
of  itself,  when  unaccompanied  by  a  seal,  is  only  parol  evidence  ? 
We  know  of  no  such  rule  in  practice ;  the  general  principles  of  evi- 
dence acknowledge  none  such,  and  when  the  acts  creating  corpora- 
tions, do  not  direct  it,  we  do  not  perceive  why  their  acts  must  be  • 
established  by  positive  record  proof  only;  and  why  the  •  cor-  -^^ 
porate  assent  may  not  be  inferred  from  facts  and  circum-  ^-^^ 
stances,  which  in  regard  to  individuals,  would  be  decisive  in  relation 
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to  transactions  of  a  similar  character.  The  qaestion  being,  (now 
that  the  seal  is  dispensed  with  for  that  pariK)se,)  not  as  to  the  mode 
of  uniting  the  corporate  assent,  bnt  as  to  the  mode  of  proving  the 
assent  or  act  of  a  corporation.  The  proof  by  writing  may  be  more 
eligible  than  facts  and  circumstances  not  reduced  to  writing,  because 
more  certain,  and  attended  with  less  difficulty  and  perplexity;  but 
it  does  not  therefore  follow,  that  it  is  the  only  mode  of  proof  that 
can  be  admitted. 

If  that  could  be  received  as  a  sufficient  reason  for  requiring  writ- 
ten evidence  of  the  acts  of  a  corporation,  it  would  apply  with  equal 
force  to  the  transactions  of  natural  persons,  written  evidence  of  which 
would,  as  well  as  in  the  case  of  a  corporation,  be  attended  with  more 
certainty,  and  fewer  difficulties,  than  circumstantial  proof.  Bnt  such 
a  principle  has  never  been  admitted  among  the  general  rules  of  evi- 
dence, and  the  acts  of  individuals  are  continually  established  by  pre- 
sumptions arising  from  other  facts  and  circumstances;  and  that  not 
confined  to  the  acts  of  a  single  individual,  but  extending  equally  to 
the  joint  transactions  of  several,  though  of  the  most  solemn  and  im- 
portant character.  And  it  seems  to  us,  that  (the  seal  being  dropt  as 
necessary  to  unite  the  several  assents  of  the  individual  members,) 
there  is  nothing  to  show,  that  writing  is  substituted  in  the  place  6{ 
the  seal  for  that  purpose,  and  that  the  same  presumptions  arise  from 
the  acts  of  corporations,  as  from  the  acts  of  individuals;  conse- 
quently, that  the  corporate  assent,  and  corporate  acts,  not  reduced 
to  writing,  may  be  inferred  from  other  facts  and  circumstances,  with- 
out a  violation  of  any  known  rule  of  evidence.  In  which  we  feel  our- 
selves strengthened  by  authorities  that  will  here  be  briefly  ad- 
verted to. 

In  The  King  vs.  Amory^  1  T.  R.  575,  it  is  clear  from  the  course  of 
reasoning,  both  of  the  Judges  and  the  counsel  concerned  in  the  argu- 
ment of  the  cause,  that  the  acts  of  the  cor[)orate  officers  of  an  exist- 
ing corporation,  were  considered  as  admissible  evidence,  from  which 
the  fact  of  the  acx;eptance  of  a  new  charter  might  be  inferred,  and 
that  it  was  not  necessary  to  produce  a  written  instrument,  or  recorded 
vote  of  acceptance.  And  if  the  acceptance  of  a  new  charter  by  an 
existing  •  corporation,  need  not  be  in  writing,  but  may  be 
^*  •  inferred  from  other  facts  and  circumstances,  it  is  difficult  to 
imagine,  why  other  acts  of  a  corporation,  or  the  acceptance  of  other 
instruments,  may  not  be  inferred  in  like  manner,  hi  The  King  v^ 
Tlie  InhahitanU  of  Chipping  Norton^  we  have  seen,  that  the  verbal 
agreement  of  a  corporation  was  held  to  be  a  ground  for  an  applica- 
tion to  a  Court  of  equity.  The  agreement,  therefore,  was  not  con- 
sidered void,  for  the  want  of  being  in  writing.  In  Wood  vs.  TaU,  5 
Bos.  cfc  Pull.  246,  which  was  an  action  of  replevin,  founded  upon  a 
distress  for  rent  by  the  bailifiT,  of  the  bailiffs  and  burgesses  of  the 
borough  of  Morpeth,  it  was  held  by  the  Court,  that  the  payment  of 
rent  from  time  to  time,  by  the  plaintiff,  to  the  officers  of  the  corpora- 
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tioD,  was  alone  sufficieot  evidence  of  a  tenancy  from  year  to  year 
under  the  corporation,  to  entitle  the  corporation  to  distrain  for  rent  in 
arrear.    In  Doe,  on  the  demise  of  the  Earl  of  Carlisle  vs.  Woodman 
and  Forster^  8  East^  228,  it  was  held,  that  the  payment  of  rent  by  the 
bailiffs  of  the  borough  of  Morpeth,  was  evidence  of  a  tenancy  in  the 
cor|X)ration.     We  have  beibre  seen,  that  in  The  Bank  of  Columbia 
vs.  Fatterson^s  Adm^rs,  where  it  appearing  in  evidence  that  the  cor- 
poration had  from  time  to  time  paid  money  on  the  personal  contracts 
under  their  private  seals  of  its  committee,  which  were  for  the  benefit 
of  the  corporation,  it  was  held  by  the  Supreme  Court  of  the  United 
States,  that  the  jury  might  legally  infer  from  that  evidence  that  the 
corporation  have  adopted  the  contracts.    In  The  Proprietors  of  the 
CanaX  Bridge  vs.  Gordon^  1  Fick.  Rep.  297,  it  was  held,  that  corpora- 
tions could  be  bound  without  a  vote  or  deed  by  implications  from 
corporate  acts.    Chief  Judge  Parker,  in  delivering  the  opinion  of 
the  Court,  said,  ^^  It  is  true  that  the  acts,  doings  and  declarations  of 
individual  members  of  the  coq)oration,  unsanctioned  by  the  body, 
are  not  binding  upon  it;  but  it  is  equally  true,  that  inferences  may 
be  drawn  from  corporate  acts,  tending  to  prove  a  contract  or  promise, 
as  well  as  in  the  case  of  an  individual;  and  that  a  vote  is  not  always 
necessary  to  establish  such  contract  or  pi^omise."    The  question  was, 
whether  The  Proi>rietors  of  the  Canal  Bridge  had  assented  to  a 
proposition  by  another  corporation!    And  proceeding  to  comment 
upon  the  evidence,  the  Judge  said,  <^ here  was  a  direct  and  plain 
•  proposition,  and  if  it  had  been  met  by  as  plain  an  accept-    m^^ 
ance  by  vote  recorded,  no  one  would  imagine  that  any  ques-  ^'•^ 
tion  could  arise  as  to  the  effect."    And  he  added,  "  the  question  is 
narrowed  to  this ;  have  The  Proprietors  of  the  Canal  Bridge  assented 
to  this  proposition  and  acted  under  it?    We  find  no  vote  to  this 
eff'ect ;  but  we  do  find,  that  the  cross  bridge  was  suffered  to  unite 
with  theirs  pursuant  to  the  proposition,  and  that  for  four  years,  all 
were  suffered  to  pass  without  toll,  who  came  from  Charlestown  to 
Cambridge,  or  vice  versa.    Now  corporations  can  be  bound  by  impli- 
cations, as  well  as  individuals,  as  has  been  before  stated,  and  no  acts 
could  be  stronger  to  show  an  assent  to  a  proposition,  an  agreement 
or  bargain,  than  those  which  have  been  mentioned."    Here  was  no 
vote  or  written  memorandum,  nor  any  foundation  for  presuming  a 
vote,  or  other  written  assent  of  the  corporation.    On  the  contrary, 
the  Court  went  expressly  on  the  ground  that  there  was  no  vote,  but 
that  the  assent  of  the  corporation  might  be  inferred  from  other  cor- 
porate acts.     And  in  Whiitingion  vs.  Tlie  Farmers  Bank  of  Somerset 
and  Worcester,  before  adverted  to,  it  was  decided,  that  it  was  not 
necessary  an  order  of  the  president  and  directors  should  be  in  writ- 
ing to  give  it  validity,  but  that  it  might  be  ]>roved,  if  not  reduced 
to  writing,  by  oral  testimony.    Other  decisions  in  Pennsylvania,  New 
York  and  Massachusetts,  might  with  effect  be  brought  into  this  dis- 
cussion, but  it  is  thought  to  be  unnecessary.    In  Smith  and  others  vs. 
19  1  H.  &  G. 
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The  Oovernor  and  Company  of  the  Bank  of  Scotland^  in  the  Honse  of 
Lords,  1  DouPs  Rep.  272,  the  appellants  were  sureties  in  bond  to  the 
Bank  of  Scotland,  with  Patterson  the  principal,  who  was  an  agent  of 
the  bank.  The  bond  was  at  first  sent  to  the  bank,  but  returned  to 
Patterson  to  get  it  properly  executed,  and  was  then  sent  back  again 
to  the  bank;  but  while  it  was  in  transitu^  and  before  it  got  back  to 
the  bank,  or  into  the  hands  of  its  officers,  Patterson  was  removed 
from  his  office.  One  of  the  questions  raised  in  the  House  of  Lords 
was,  as  to  the  due  delivery  of  the  bond.  Lord  Eldon  said,  ^<the 
Court  below  had  attended  to  the  objection  with  respect  to  the  de- 
livery of  the  deed,  they  seemed  to  have  considered  it  properly  de- 
livered, and  he  did  not  think,  there  was  sufficient  ground  to  quarrel 
with  their  decision  on  that  head."  Lord  Bedesdale  said,  ^'  as  Patter- 
^  son  seemed  to  *  have  acted  as  the  agent  of  the  bank  in  the 
^'^^  transaction,  delivery  to  him  might  be  considered  as  delivery 
to  the  bank."  And  the  House  of  Lords  decided,  "  that  if  not  im- 
peachable on  other  grounds,  it  was  to  be  considered  as  a  delivered 
deed."  The  case  was  argued  by  Sir  Samuel  Bomilly  and  Mr.  Brough- 
ham  for  the  sureties,  and  is  a  very  strong  case.  The  opinion  of 
Chief  Justice  Mashall,  in  The  Bank  of  the  United  States  vs.  Dan- 
dridgCj  in  the  Circuit  Court  of  Virginia,  (which  was  exactly  similar 
to  this,)  ''that  the  bond  was  inoperative,  unless  the  assent  thereto  of 
the  directors,  had  been  entered  on  the  record  of  their  proceedings," 
was  pressed  upon  us  in  the  argument.  And  if  any  thing  could  have 
caused  me  to  doubt,  it  would  have  been  the  opinion  of  that  distin- 
guished Judge;  the  decision  however,  of  the  Circuit  Court,  has  we 
are  informed  been  reversed  in  the  Supreme  Court  of  U.  S.  by  the 
unanimous  opinion  of  all  the  other  Judges.  It  will  be  admitted,  that 
a  corporation  may  be  bound  by  the  acts  of  its  duly  authorized  agent, 
although  such  acts  are  not  reduced  to  writing.  The  charter  of  this 
bank  requires,  that  the  cashier  shall  give  bond  with  two  or  more 
securities, ''  to  the  satisfaction  of  the  president  and  directors."  If 
there  had  been  no  such  provision,  and  the  corporation  had  appointed 
an  agent,  or  board  of  agents,  or  a  committee,  for  that  purpose,  could 
it  have  been  successfully  contended,  that  the  acceptance  of  the  bond 
by  such  agent  or  committee,  or  board  of  agents,  must  have  been  in 
writing  I  If  not,  what  is  there  in  this  case,  to  distinguish  it  ma- 
terially from  that  ?  Are  not  the  directors  constituted  by  the  char- 
ter the  duly  authorized  agents  of  the  corporation  f 

By  the  seventh  section  of  the  charter,  it  is  provided,  that ''  the 
affairs  of  the  said  company  shall  be  conducted  by  a  president  and 
sixteen  directors,  together  with  such  other  directors  as  the  State 
shall  appoint."  By  the  eighth  section,  the  directors  are  empowered 
to  appoint  a  cashier  and  other  officers  for  conducting  the  business  of 
the  corporation.  By  the  ninth  section,  the  president  and  directors 
are  empowered  to  make  by-laws,  &c.  for  the  government  of  the  cor 
poration,  &c.    By  the  9th  fundamental  article  of  the  constitution,  the 
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president  and  eight  directors  are  constituted  a  board  for  the  trans- 
action of  business ;  and  by  the  14th,  the  cashier  is  required  to  give 
bond  •  with  two  or  more  sureties,  to  the  satisfaction  of  the  _  ^^ 
president  and  directors.  4 oil 

The  directors  then  are  agents  of  the  corporation  appointed  by  the 
charter,  and  why  should  their  acts,  within  the  scope  of  their  author- 
ity, be  required  to  be  in  writing,  more  than  the  acts  of  agents  ap- 
pointed by  the  corporation  itself?  The  acceptance  of  the  cashier's 
bond,  is  within  the  scope  of  their  authority,  and  the  terms  of  the 
charter  from  which  they  derivfe  that  authority,  do  not  i-equire  their 
acceptance,  or  their  being  satisfied  with  the  sureties  in  the  bond,  to 
be  In  writing,  nor  do  we  perceive  on  what  ground  the  affirmative  of 
the  proposition  <;an  at  this  day  be  maintained.  But  it  is  thought 
unnecessary  farther  to  I  prosecute  the  examination  of  this  branch  of 
the  case.  The  bond  in  question,  which  was  not  attested,  having 
been  found  deposited  among  the  archives  and  valu<ible  original 
papers  and  documents  of  the  bank,  in  an  iron  chest  in  the  banking 
house  of  the  corporation,  together  with  other  papers,  purporting  to 
be  the  bonds  of  the  tellers,  book-keepers,  and  other  inferior  officers ; 
and  having  been  produced  at  the  trials  by  the  plaintiffs,  and  Uiggin- 
bothom,  whose  original  apitoiutoient  as  cashier,  is  recited  in  the 
bond,  having  been  continued  in  the  constant  employment  of  the 
bank  from  that  time  until  he  was  dismissed  in  1819,  without  any 
reappointment,  or  on  any  other  bond  being  given,  we  think  the  jury, 
in  absence  of  all  other  evidence  rcsp<'cting  the  execution  of  the  bond, 
ought  to  have  been  i)ermitted  to  infer,  that  it  was  duly  executed  and 
delivered  by  the  defendant,  and  accepted  by  the  plaintiffs;  which 
acceptance  necessarily  included  the  approbation  of  the  board,  or 
their  satisfaction  with  the  sureties,  and  was  not  necessary  to  be  in 
writing. 

The  question  presented  by  the  plaintiffs'  sixth  bill  of  exceptions, 
is  upon  the  admissibility  of  the  corporation  books,  on  proof  that 
they^were  kept  by  Pierce  L.  Tanner,  and  Jacob  Hart,  as  officers  of 
the  corporation;  that  the  several  entries  contained  in  the  books, 
were  in  the  proper  hand-writing  of  Tanner  and  Hart ;  that  they  were 
kept  under  the  superintendence  and  direction  of  Higginbothom ; 
that  Hart  was  dead,  and  that  Tanner  was  residing  out  of  the  juris- 
diction of  the  Court  in  parts  unknown ;  which  were  rejected  by  the 
Court  as  inadmissible.  •  And  }>erhaps  it  could  not  well  have  ^  q- 
been  otherwise,  after  the  bond  on  which  the  suit  was  brought  ^^'■ 
had  been  rejected. 

It  appears  from  the  pleadings  in  the  causae,  which  are  very  prolix 
and  complicated,^  that  the  fact  of  there  being  in  the  books,  false  and 
deceptions  entries,  made  by  the  clerks  with  the  knowledge  and  con- 
nivance of  Higginbothom,  were  distinctly  put  in  issue  on  several  of 
the  breaches  assigned  in  the  replication.  The  books  were  not  offered 
for  the  purpose  of  proving  the  truth  of  the  facts  which  the  en- 
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tries  profesvsed  to  assert,  as  in  the  case  of  an  offer  to  prove,  by  the 
entries  in  a  book,  the  delivery  of  the  articles  charged.  Bat  to  show 
as  facts  what  entries  were  in  the  books,  which  could  only  be  done  by 
the  production  of  the  books  themselves.  For  which  purpose,  under 
the  pleadings  in  the  cause,  and  being  of  opinion  that  the  bond  was 
improperly  rejected,  we  think  the  books  ought  to  have  been  received 
in  evidence,  on  proof  that  they  were  kept  by  Tanner  and  Hart  as 
officers  of  the  bank,  and  that  the  entries  were  in  their  hand-writing; 
which  we  think  might  well  be  done  in  such  a  case,  in  order  to  lay  a 
foundation  for  letting  in  other  testimony  to  show  fraud,  malconduct, 
neglect,  or  violation  of  dut^'  on  the  part  of  Higginbothom,  and  of 
Tanner,  in  relation  to  the  entries,  and  the  manner  of  keeping  the 
books.  Moreover,  it  is  stated  in  the  exception,  that  the  plaintiffs 
offered  to  prove  that  the  books  were  kept  under  the  superinten- 
dence and  direction  of  Higginbothom ;  and  if  that  were  the  fact, 
their  admissibility  was  no  more  subject  to  objection,  than  if  they 
had  been  kept  by  himself. 

Upon  the  whole,  then,  we  concur  in  opinion  with  the  Baltimore 
Count3"  Court  on  the  plaintiffs'  first  bill  of  exceptions,  and  differ 
from  that  Court  upon  all  the  other  exceptions  taken  by  the  plaintiffs. 

The  questions  raised  on  the  demuiTcrs  by  the  defendant,  in  rela- 
tion to  the  duration  of  the  cashier's  bond,  present,  we  think,  bat 
little  difficulty,  and  will  be  brietiy  disposed  of.  The  original  Act  of 
incorporation  was  limited  in  its  duration  to  the  expiration  of  the 
year  1815,  and  to  the  end  of  the  next  session  of  Assembly*  thereafter, 
which  was  the  6th  day  of  February,  1817;  and  by  the  Act  of  1815, 
ch.  167,  it  was  extended  to  the  1st  of  •  January,  1835,  and  to 
'***'*  the  end  of  the  session  of  the  General  Assembly  next  there- 
after. By  the  charter  the  directors  are  to  be  chosen  annually,  and 
for  that  reason,  connected  with  the  eighth  sec^tion  authorizing  the 
directors  for  the  time  being  to  appoint  a  cashier  and  other  officers,  it 
has  been  contended  first,  that  the  appointment  of  cashier  is  an  an- 
nual ai)pointment,  and  that  the  obligation  of  the  bond  in  question 
did  not  extend  beyond  the  en<l  of  the^ear  next  ensuing  the  api>oiut- 
raent  of  Higginbothom  as  cashier.  If  the  premises  were  true,  the 
conclusion  would  be  unavoidable.  But  the  premises,  we  think,  are 
not  true  ;  and  that  the  appointment  of  cashier  is  not  an  annual  ap- 
pointment, but  limited  only  by  the  duration  of  the  charter,  subject 
to  the  removal  of  the  incumbent  by  the  directors,  as  occasion  may 
require.  If  the  cashier  was  a  mere  clerk  or  agent  of  the  directors, 
who  are  themselves  annually  appointed,  it  might  be  otherwise;  but 
he  is  not  the  mere  servant  or  clerk  of  the  directors  who  appoint  him, 
but  an  officer  of  the  corporation,  appointed  by  its  agents  duly 
authorized  ior  that  purpose,  whose  limited  term  of  service  has  no 
connexion  with  the  duration  of  his  a]>p<)intment.  The  provision  in 
the  charter,  "that  the  directors  for  the  time  being  shall  have  iwwer 
to  appoint  a  cashier,"  does  not  mean  that  the  office  of  cashier  mast 
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annually  become  vacant,  and  tbat  every  new  set  of  directors  are  to 
appoint  a  new  cashier.  The  eighth  section  of.  the  charter  provides 
for  the  annual  election  of  Directors;  and  if  it  had  been  intended 
that  a  cashier  should  be  also  annually  appointed,  the  reasonable  pre- 
sumption is,  that  it  would  have  been  so  directed.  And  in  the  ab- 
sence of  any  such  provision,  the  words  "the  directors  for  the  time 
being  shall  have  the  power  to  appoint  a  cashier,"  &c.  must  be  under- 
stood as  meaning  only,  that  whenever,  for  any  reason,  the  appoint- 
ment of  a  cashier  should  be  necessary,  the  then  board  of  directors 
should  be  authorized  to  make  the  appointment.  In  giving  this  con- 
struction to  the  eighth  section,  some  aid  is  derived  from  the  use  of 
the  same  language  in  the  ninth  section,  which  provides '' that  the 
president  and  directors  for  the  time  being,  may  make  all  such  rules, 
orders,  by-laws  and  regulations,  for  the  government  of  the  corpora- 
tion," &c.  Now  it  cannot  be  intended  that  every  new  board  shall 
make  a  new  set  of  by-laws,  &c.  but  only  when  by-laws,  &c.  are  to  be 
made,  ••to  authorize  the  making  them  by  the  then  board  of  ^qq 
president  aud  directora.  *3o 

But  it  is  contended,  secondly,  that  the  bond  in  this  case  is  only 
co-extensive  with  the  limitation  of  the  original  Act  of  incorpora- 
tion; that  is,  that  it  does  not  reach  beyond  the  expiration  of  the 
year  I8I5,  and  the  eud  of  the  next  session  of  Assembly  thereafter, 
which  was  the  6th  of  February,  1817,  and  that  the  defendant  is 
only  resi)onsible  for  violations  by  Higginbothom  of  the  condition  of 
the  bond,  between  the  date  and  the  6th  of  February,  1817.  In  con- 
struing tliis  bond,  we  must  look  to  the  intention  of  the  parties  at 
the  time  it  was  executed.  It  is  a  question  of  intention  which,  when 
ascertained,  must  govern  the  construction.  When  the  bond  was 
executed  then  the  Act  of  incorporation,  under  which  it  was  given, 
was  limited  in  its  duration  to  the  6th  of  February,  1817.  The  bond 
looked  to  the  time  for  which  Higginbothom  was  appointed,  and 
that  was  restricted  by  the  limitation  of  the  charter  as  it  then  stood. 
What  then  was  the  intention  of  the  parties  ?  Aud  where  is  that 
intention  to  be  found  H  Where  but  in  the  original  Act  of  incorpora- 
tion, under  which  the  bond  was  executed?  And  looking  to  that 
Act,  it  would  seem  to  be  very  clear,  that  no  responsibility  was  con- 
templated beyond  the  period  of  its  duration — "there  was  no  idea 
then,  of  carrying  it  any  further."  The  parties  knew  the  legal  dura- 
tion of  the  charter  expressed  upon  the  face  of  it;  they  contracted 
with  a  view  to  that  duration,  and  the  contract  must  be  expounded 
as  the  law  was  when  the  contract  was  made.  The  president  and 
directors,  under  the  authority  given  them  by  the  Act  of  incorpora- 
tion, to  appoint  officei*s  of  the  cori)oration,  could  not  appoint 'them 
for  a  tenn  of  service  exceeding  the  legal  existence  of  the  corpora- 
tion. With  that  corporation,  limited  in  its  duration  to  the  6th  of 
February,  1817,  the  defendant  contracted  for  the  fidelity  of  one  of 
its  officers  while  in  its  service,  which  sei*vice  could  not,  as  the  law 
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then  was,  point  to  a  period  beyond  the  existence  of  the  corporation 
itself;  It  is  true  a  power  rested  in  the  Legislature  to  extend  the 
duration  of  the  charter,  which  has  since  been  done.  But  it  was  not 
with  the  corporation  in  its  enlarged  shape,  that  the  defendant  con- 
tacted. And  what  the  contract  was,  at  time  it  was  entered  into, 
so  it  remains  j  and  the  Act  of  1815,  •  extending  the  duration 
'*•''*  of  the  charter,  conld  not  enlarge  the  liability  of  the  defend- 
ant without  his  consent.  If  he  had  been  asked  at  the  time  of  exe- 
cuting the  bond,  whether  he  would  be  willing  to  become  a  surety 
for  Higginbothom,  for  any  length  of  time  to  which  the  charter 
might  be  extended  by  the  Legislature,  of  which  it  was  a  creature, 
it  may  be,  that  he  would  have  assented  to  it;  but  it  is  by  no  means 
evident  that  he  would ;  and  we  are  not  to  speculate  on  what  he 
might  have  been  willing  to  do.  We  can  look  only  to  what  he  did. 
The  bond  is  general  to  The  President  and  Directors  of  the  Union 
Bank  of  Maryland,  and  recites,  that  they  had  employed  Higgin- 
bothom in  the  capacity  of  the  cashier,  and  such  other  business  as 
tbey  might  think  fit  to  employ  him  about;  withont  a  word  in  relar 
tion  to  any  extension  of  the  charter^  or  any  services  to  be  performed 
beyond  the  time  to  which  the  then  charter  was  limited.  We  can- 
not then  presume,  that  any  extension  of  the  charter  was  in  the  con- 
templation of  the  parties,  but  that  the  contract  was  made  with  a 
view  to  a  law,  which  by  its  own  limitation  was  to  expire  on  the  6th 
of  February,  1817;  and  we  must  expound  the  contract,  by  the  law 
as  it  then  was,  and  not  by  the  continuing  Act  of  1815,  which  did 
not  enter  into  the  contract,  and  conld  not  enlarge  it.  We  think, 
therefore,  that  the  defendant  is  not  responsible  on  that  bond  or  con- 
tract, for  anything  done,  or  omitted  to  be  done,  by  Higginbothom, 
after  the  6th  of  February,  1817,  acting  in  the  character  of  cashier; 
and  that  the  several  demurrers  on  the  part  of  the  defendant  were 
properly  sustained  by  the  Court  below. 

The  authorities  relied  upon  by  the  counsel  for  the  plaintiffs  to 
show,  that  the  day  laid  is  often  immaterial,. and  that  the  demurrers 
could  not  be  supported,  whatever  might  be  the  legal  duration  of  the 
bond,  are  not  applicable  to  such  a  case  as  this.  It  is  very  certain, 
that  the  day  laid  is  frequently  not  material ;  as  in  trespass,  where 
the  injury  charged  may  be  proved  to  have  been  committed  on  a  day 
before  or  after  the  time  stated  in  the  declaration  ;  provided  it  ap- 
pears to  have  been  before  the  action  was  brought,  the  substantial 
part  of  the  issue  being,  whether  the  trespass  was  committed,  and 
not  on  what  day  it  was  committed.  And  if  in  such  a  case,  the  day 
yf  QX  ^^®  material,  as  the  •  objection  would  not  appear  upon  the 
^^^  record,  but  depend  upon  the  evidence,  it  could  not  be  taken 
advantage  of  by  demurrer. 

But  here,  so  far  as  the  breaches  demurred  to  allege  matter  as 
violations  of  the  condition  of  the  bond,  after  the  sixth  of  Febniaiy 
in  the  year  1817,  the  time  laid  is  material;  it  is  the  very  matter  in 
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controversy  between  the  parties,  depending  upon  the  true  construc- 
tion of  the  contract,  and  raises  the  question  of  the  legal  responsi- 
bility of  the  defendant  for  any  acts  or  omissions  of  Higgiubothom 
as  cashier^  after  the  period  of  the  original  limitation  of  the  charter, 
and  the  objection  does  not  depend  upon  the  evidence,  but  appears 
upon  the  record. 

The  objection  is  not  to  the  form  in  which  the  breaches  are  assigned, 
nor  to  the  introduction  of  merely  immaterial  matter,  that  might  be 
treated  a-s  surplusage;  but  to  the  allegation  of  material  matter 
beyond  the  responsibility  of  the  defendant,  on  which  he  could  not 
with  safety  have  gone  to  issue. 

Judg^nent  reversed^  and  pi'ocedendo  awarded. 


Thomas'  Lessee  vs.  Tubvey,— June,  1827. 

A  sheriff  ^8  return  to  a  fieri  facias,  which  states  a  levy  on  ^'  part  of  a  tract  of 
land  called,"  &c.  is  void  for  uncertainty;  cannot  be  set  up  by  matter  de 
hora  the  return,  and  a  sale  under  it  passes  no  title,  (a) 

But  a  levy  on  '^  a  tract  of  land  called,"  &c.  under  a  fieri  facias  against  one 
who  was  seized  of  a  part  of  such  tract,  and  a  sale  under  it,  will  pass  his 
interest  to  the  purchaser. 

Appeal  from  Charles  County  Court.  Ejectment  brought  by  the 
plaintiff*  below,  (now  appellant,)  to  recover  <^all  that  tract  or  parcel 
of  plantable  land  called  Borough  Hall,"  containing  500  acres  more  or 
less.  Defence  was  taken  on  warrant  by  the  defendant,  (the  appel- 
lee,) under  the  plea  of  not  guilty.  Issue  was  joined  and  plots  were 
retui*ned. 

At  the  trial  the  plaintiff  read  in  evidence  a  certificate  of  survey  of 
Borough  Hall,  made  on  the  4th  of  February,  1666,  for  and  in  the 
name  of  Robert  Henley,  containing  500  acres.  Also  the  following 
entry  taken  from  the  Rent  Bolls,  viz.  ^'500  acres.  10,  Bent.  Bo- 
rough Hail,  surveyed  5th  February,  1666,  for  Robert  Henley,  in  the 
woods  near  the  land  formerly  laid  out  for  Thomas  Harris.  Poss'ors, 
350.  William  Courts.  150  Samuel  Clagett."  He  further  proved, 
that  William  Courts,  •  deceased,  was  seized  of  a  part  of  the  ^q^ 
said  truet  of  land  in  his  demesne  as  of  fee.  That  certain  writs  ^••® 
of  fieri  facias  issued  from  Charles  County  Court  against  the  said 
Courts — one  dated  the  10th  of  May,  1819,  on  a  judgment  rendered 
in  that  Court  at  the  suit  of  Alexander  Greer.  Another  dated  the 
2d  of  June,  1819,  on  a  judgment,  &g.  at  the  suit  of  Horatio  Clagett. 
Another  dated  the  15th  of  July,  1819,  on  a  judgment,  &c.  at  the 
suit  of  Rice  and  Newton.    Another  dated  the  4th  of  October,  1819, 


(a)  Approved  in  Clark  vs.  Belmear,  1  G.  &  J.  448;  Taney  vs.  BachteU,  9 
Gill,  210;  Clarke  vs.  Lancaster,  36  Md.  204.  Cited  in  Deery  vs.  Cray,  10  Wal- 
lace, 271.    See  Estep  vs.  Weems,  6  G.  &  J.  808. 
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on  a  judgment,  &c.  at  the  suit  of  Elizabeth  B.  Laidler.  Anotbei 
dated  the  4th  of  October,  1819,  on  a  judgment,  &c.  at  the  suit  of  the 
same.  The  plaintiff  then  gave  in  evidence  the  schedule  of  appraise- 
ments and  returns  of  the  sheriff,  made  upon  the  said  writs  of  fieri 
/(icias.  The  schedule  to  the  first,  second,  fourth  and  fifth,  above 
mentioned  writs  of  Jieri  facias,  described  the  land  as  seized  and 
taken  under  these  writs  by  the  sheriff,  and  appraised,  &c.  to  be 
^^part  of  a  tract  of  land  called  Borough  Hall,  containing  thesnp- 
I)osed  quantity  of  130  acres  of  land  more  or  less."  The  schedule  to 
the  third  above  mentioned  writ  described  the  land  as  seized,  &c  to 
be  ^^  a  tract  of  land  called  Burrow  Hall,  containing  130  acres  more  or 
less."  The  sheriff's  returns  to  each  of  the  said  writs  were — "  Laid 
p.  schedule,  and  the  lands  and  tenements  sold  to  Zachariah  Thomas 
for  $800,"  &c.  The  plaintiff  then  gave  in  evidence  a  deed  from  the 
said  sheriff,  (George  H.  Spaulding,)  to  Zachariah  Thomas,  the  lessor 
of  the  plaintiff,  dated  the  9th  of  November,  1819,  reciting  the  several 
wvitsoi  fieri  facias  hereinbefore  mentioned^  and  that  in  pursuance  of 
the  commands  therein  contained  the  said  sheriff  laid  the  same  upon 
<'  part  of  a  tract  of  land  called  Borough  Hall,  being  of  the  lands  and 
tenements  of  the  said  William  Courts,  containing  one  hundred  and 
thirty  acres  more  or  less.''  That  after  due  notice  being  given,  &c 
the  said  sheriff  did,  on  the  30th  of  October,  1819,  sell  the  same  to 
the  said  Thomas  for  the  sum  of  $800,  &c.  The  plaintiff  then  proved 
all  his  locations  made  by  him  on  the  plots  returned  in  the  cause. 
The  defendant  then  prayed  the  Court,  and  their  instruction  to  the 
jury,  that  the  said  schedules  and  returns  were  not  sufficiently  certain 
to  enable  the  plaintiff'  to  recover.  Which  opinion  the  Court,  (Ste- 
phen, C.  J.  and  Key  and  Plater,  aI  J.]  gave  to  the  jury.  The 
^Qiy  plaintiff  •  excepted;  and  the  verdict  and  judgment  being 
against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.  and  Eabls, 
Martin,  Archbe,  and  Doesey,  JJ. 

StonestreitSj  for  the  appellant.  1.  The  plaintiff  below  located  on 
the  plots  in  the  cause  the  tract  of  land  called  Borough  Hall;  and  he 
also  located  every  part  thereof  which  had  been  sold  out.  and  was  not 
in  the  possession  of  Courts  at  the  time  the  writs  of  fieri  facias  were 
laid,  leaving  Courts'  part  of  that  tract  marked  by  metes  and  bonnds; 
and  which  is  the  part  taken  under  the  writs  of  fien  facias.  Of  tbis 
part  Turvey,  the  defendant,  was  tenant  to  Courts.  These  locations 
the  plaintiff  proved, — they  were  not  counter-located. 

2.  In  one  of  the  schedules  to  the  writs  oifisri  facias  offered  in  evi- 
dence, the  land  is  described — "a  tract  of  land  called  Borough  HalL'' 
This,  it  is  contended,  is  sufficiently  certain  to  enable  the  plaintiff  to 
recover. 

3.  The  prayer  to  the  Court  below,  as  stated  in  the  bill  of  excep- 
tions, was  that  the  schedules  and  returns  were  not  sufficiently  cer- 
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tain  to  enable  the  plaintiff  to  recover.  This  confines  the  inquiry  of 
this  Court  to  that  single  question.  And  as  it  is  manifest  that  one 
of  the  schedules  describes  the  land  with  sufficient  certainty,  the 
judgment  of  the  Court  below  mast  be  reversed. 

4.  All  the  other  schedules,  and  each  of  them,  give  a  sufficient 
description  of  the  land  seized.  The  reason  why  it  has  been  objected 
that  '^part  of  a  tract  of  land"  is  too  uncertain  is,  that  the  sheriff 
would  not  know  where,  or  on  what  land  to  execute  a  writ  of  posses- 
sion. In  this  case  no  such  difficulty  would  occur,  as  the  particular  part 
sold  *ds  William  Courts'  has  been  laid  down  on  the  plots  by  metes 
and  bounds,  and  is  admitted  to  be  correctly  located ;  which  survey 
was  made  at  the  instance  of  the  defendant,  he  having  taken  his 
defence  on  plots.  And  as  the  part  of  the  tract  seized  under  the 
writ«  of  fieri  facias^  is  distinctly  marked  out  on  the  plots,  a  writ  of 
possession  can  be  executed  without  any  difficulty. 

For  the  principles  contended  for,  he  referred  to  Barney  vs.  Patter- 
san^s  Lessee,  611.  dk  J.  204,  205 ;  Shep.  Touch.  249 ;  and  1  Pkill.  Evid. 
203. 

•  Taney,  Magruder,  and  C.  Darsey,  for  the  appellee,  sub-  ^qq 
mitted  the  case  to  the  Court  without  argument.  4o9 

Abgheb,  J.  delivered  the  opinion  of  the  Court.  The  plaintiff, 
to  show  title  in  himself  in  the  tract  of  land  called  Boi'ongh  Hall,  for 
which  the  suit  was  instituted ;  and  for  the  purpose  of  showing  that 
the  title  of  William  Courts,  under  whom  the  defendant  claimed,  and 
in  whom  a  seizin  in  fee  had  been  shown  in  the  tract  of  land  for  which 
the  suit  had  been  brought,  had  been  divested  by  a  judicial  sale,  pro- 
duced in  evidence,  as  one  of  the  links  in  the  chain  of  his  title,  five 
several  writs  of  fi>eri  facias^  with  the  schedules  of  appraisement  and 
returns  of  the  sheriff,  issued  on  judgments  obtained  against  William 
Courts.  The  defendant  prayed  the  Court  to  direct  the  jury,  that 
the  schedules  and  returns  were  not  sufficiently  certain  to  enable  the 
plaintiff  to  recover;  which  direction  the  Court  gave.  From  this 
direction  this  appeal  has  been  taken ;  and  our  inquiry  is  solely  con- 
fined to  the  sufficiency  of  these  schedules  and  returns. 

Every  schedule,  except  ujion  the  thinl  fi^ri  facias,  states  a  levy  on 
part  of  a  tract  of  land  called  Borough  Hall.  At  this  day  it  would 
seem  to  be  unnecessary  to  express  an  opinion  on  the  insufficiency  of 
such  a  levy  and  sale  to  pass  title,  when  the  doctrine  everywhere 
throughout  the  State,  has  for  a  long  i>eriod  of  years  corresponded 
with  the  decision  of  the  Court  l)elow.  But  it  is  contended  that  there 
exists  in  this  case,  that  which  differs  it  from  ordinary  cases,  and  will 
exempt  it  from  the  operation  of  the  general  rule.  It  is  conceived, 
that  because  the  plots  identify  the  land  levied  upon  and  sold,  and 
are  uncontradicted  by  locations,  that  this  circumstance  cures  the  in- 
sufficiency of  such  a  levy  and  sale;  and  if  the  only  reason  for  such  an 
insufficiency  was  that  which  has  been  stated  by  the  appellant's 
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coanHel,  to  wit,  that  if  a  recovery  wa«  had  the  sheriff  would  not 
know  upon  what  land  to  execute  the  writ  of  possession,  it  might  per- 
haps be  deemed  sufficient,  inasmuch  as  certainty  is  by  the  admissioii 
of  the  parties  in  their  locations,  given  to  the  place  sold.  But  that  is 
not  the  true  reason.  A  deed  for  part  of  a  tract  of  land,  designating 
the  quantity,  but  without  any  description  of  the  part  sold,  when  un- 
supported by  the  principle  of  election,  would  be  void.    The  ambiguity 

AQo  ^^  ^  **®®  *  ^*  ^^®  conveyance  could  not  be  explained  by  ex- 
^^^  trinsic  circumstances.  So  in  this  case  no  title  could  pass  to  a 
purchaser  at  such  sale ;  for  the  sheriff's  levy  and  return  would  be  void 
for  uncertainty,  and  could  not,  by  any  possibility,  be  set  up  by  mat- 
ter de  hors  the  return.  The  objection,  therefore,  is  that  no  title 
passes  by  it,  and  the  plots  in  the  cause,  which  admits  its  location, 
cannot  aid  or  set  up  what  was  radically  void  and  defective  ab  initie. 
But  the  third  schedule  and  return  is  in  the  usual  form,  and  was 
ui)on  the  whole  tract  called  Borough  Hall,  for  which  the  suit  was 
brought,  and  was  certain  and  sufficient.  The  Court  below,  therefore, 
erred  in  declaring  that  all  the  schedules  and  returns  were  insufficient 
— this  one  being  good  and  available. 

Judgment  reversed^  and  procedendo  awarded. 


Dabnall's  Ex'rs  vs.  Magbudeb. — June,  1827. 

A  receipt  for  a  sum  of  moDey  by  which  the  person  receiving  it  undertook 
to  return  the  sum  borrowed,  ''  when  called  on  to  do  so, ^*  creates  a  caase 
of  action  from  its  date,  bearing  interest,  and  against  which  the  Act  of 
Limitations  begins  to  run,  from  that  time. 

Appeal  from  Prince  George's  County  Court.  Action  of  assumpsU 
brought  on  the  6th  of  April,  1882,  for  money  lent  and  advanced- 
money  had  and  received — money  laid  out,  expended  and  paid,  and 
on  an  insimul  computassent  The  defendant  (the  appellee,)  pleaded 
non  assumpsit^  non  assumpsit  infra  tres  annos  ;  and  actio  non  accrevit 
infra  tres  annos.    Issues  joined  on  the  general  replications. 

At  the  trial  the  plaintiffs  gave  in  evidence  the  following  receipt 
signed  by  the  defendant:  "Eeceived  June  3d,  1807,  of  Mr.  John 
Darnall,  the  sum  of  two  hundred  and  eleven  dollars^  which  I  hereby 
engage  to  i.ieturn  to  him  when  called  on  to  do  so. 

"  D.  Magbudeb.'* 

Whereupon  the  defendant  prayed  the  Court  to  instruct  the  jury, 
that  if  they  should.be  of  opinion  from  the  evidence  in  the  cause,  that 
three  years  had  ela))sed  from  the  date  of  said  paper  before  the  impe- 
tration  of  the  original  writ  in  this  cause,  that  •  then  they  must 
^**'  find  a  verdict  for  the  defendant.  Which  opinion  and  mstrac- 
tion,  the  Court,  [Stephen,  C.  J.  and  Key,  A.  J.]  gave  to  the  jury. 
The  plaintiffs  excepted ;  and  the  verdict  and  judgment  being  for  the 
defendant,  they  appealed  to  this  Court. 
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The  cause  was  argued  before  Buchanan,  C.  J.,  Eable  aud  Mar- 
tin, JJ. 

Magruder^  for  the  appellants,  contended,  that  the  Act  of  Limita- 
tions did  not  begin  to  run  from  the  date  of  the  instrnment  of  writing, 
nor  until  demand  of  payment.  2  Stark.  Evid.  891 ;  CoUins  vs.  Ben- 
ningj  12  Mod.  444. 

C.  Dorsey^  for  the  appellee.  The  action  is  not  on  the  instrument 
of  writing,  but  is  an  action  of  general  indebitatus  assumpsit,  which 
admits  that  the  money  was  due  at  the  time  the  promise  was  made. 
BuU.  N.  P.  181;  Walmsley  vs.  Child,  1  Few.  344;  15  Vin.  Ah.  tit 
Idmitation^  103,  pi.  14 ;  Wallis  vs.  Scott,  1  Stra.  88. 

• 

The  Goubt.  Ko  doubt  interest  might  be  demanded  from  the 
date  of  the  instrument  of  writing  5  and  of  course  it  became  due  and 
payable  on  the  day  of  its  date.  Judgment  affirmed. 


Bebby  vs.  Geiffith June,  1827. 

The  Court  of  Appeals  will  not  grant  a  rule  on  an  appellant  who  has  removed 
out  of  the  State  since  the  appeal,  to  give  security  for  the  costs  of  suit. 

Appeal  from  Montgomery  County  Court. 

F.  S.  Key,  for  the  appellee,  moved  the  Court  for  a  rule  on  the  ap- 

I>eUant  to  give  security  for  the  costs,  the  appellant  having,  since  the 
appeal  in  this  case,  removed  out  of  the  State  into  the  District  of 
Columbia.    He  filed  an  affidavit,  proving  the  fact  of  such  removal. 

Rule  refused. 


•  Wall  vs.  Forbes. — June,  1827.  441 

A  tract  of  land  may  acquire,  by  reputation,  a  name  different  from  that 
which  it  bears  in  the  patent,  and  may  pass  by  such  acquired  name. 

In  an  action  of  covenant,  where  the  plaintiff  sued  out  a  warrant  of  resur- 
vey,  and  plots  were  returned,  to  establish  his  claim  be  cannot  examine 
a  witness  as  to  ttie  location  on  such  plots,  who  was  neither  examined 
upon  nor  attended  the  survey. 

Appeal  from  Prince  George's  County  Court.  This  was  originally 
an  action  of  debt,  but  was  afterwards  amended  to  covenant.  It  waa 
brought  by  the  appellee,  as  the  survivor  of  M'Elderry,  on  the  follow- 
ing instrument  of  writing :  "On  or  before  the  twentieth  day  of  May, 
eighteen  hundred  and  eighteen,  we,  or  either  of  us,  promise  and 
oblige  ourselves,  our  heirs,  executors  and  administrators,  to  pay,  or 
cause  to  be  paid,  to  Geo.  Forbes  and  Horo.  C.  M'Elderry,  agents  for 
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the  tmstees  of  Eliz.  Bond,  their  certain  attorney,  heirs,  executors, 
administrators  or  assigns,  the  full  and  just  sum  of  t^n  dollars  per  acre 
for  one-half  of  a  tract  of  land  known  by  the  name  of  Timl)er  Neck, 
and  supposed  to  contain  in  the  whole  three  hundred  acres,  with  legal 
interest  thereon  from  the  20th  of  November,  1817,  it  being  for  value 
received.  As  witness  our  hands  and  seals  this  1st  of  December, 
1817.  Jno.  B.  Thomas,  [Seal.] 

John  T.  Wall,  [Seal. J 

Witness, — Charles  S.  Weems.^^ 

The  declaration  averred  that  the  said  tract  of  land  contained  iu 
the  whole  300  acres,  and  that  the  one-half  contained  150  acres.  That 
the  amount  due  from  the  defendant  to  the  plaintiff  for  the  one  half, 
&c.  amodnt€d  in  the  aggregate  to  $1,500,  with  interest,  &c.  which 
the  defendant  had  not  paid,  &c.  The  defendant  pleaded,  1.  That 
the  plaintiff  at  the  time,  &c.  had  nothing  in  the  land,  whereof  he 
could  make  sale.  &c.  2.  That  the  tract  contained  three  acres  and  no 
more ;  without  that,  that  the  same  contained  300  acres,  &c.  3.  Pay- 
ment of  the  money  he  was  bound  to  pay.  Replications.  To  the  first 
plea,  demurrer,  and  joinder.  To  the  second,  that  the  tract  contained 
300  acres,  and  not  three  acres,  &c.  Issue  joined.  To  the  third  plea, 
non-payment,  &c.  Issue  joined.  A  warrant  of  resurvey  issued,  and 
plots  were  made.  Verdict  for  the  plaintiff  on  the  issues  in  fact. 
Demurrer  overruled  on  the  issue  in  law. 

•At  the  trial  the  plaintiff'  read  in  evidence  the  covenant 
^^'^  upon  which  this  suit  was  brought  as  herein  before  mentioned. 
He  also  read  in  evidence  the  plots  and  explanations  in  this  cause.  The 
plaintiff  then  claimed  to  be  paid  $10  per  acre,  for  all  the  land  which 
upon  the  plots  filed  is  comprehended  within  the  following  lines:  Be- 
ginning at  black  D,  and  running  thence  the  lines  shaded  blue  1, 2, 3, 
&c.  and  which  is  described  in  the  explanations  as  the  land  for  which 
the  trustees  of  Elizabeth  Bond  bring  suit  against  John  T.  Wall,  &c. 
And  for  the  purpose  of  showing  that  under  the  issues  in  this  cau^  and 
upon  the  plots  filed  in  it,  they  are  entitled  to  recover  at  the  rate  of  110 
per  acre,  for  all  the  land  described  and  located  as  aforesaid,  beginning  at 
black  D,  and  running  with  the  blue  shaded  lines,  and  which  is  alleged 
in  the  explanations  to  contain  272  acres,  offered  to  prove  by  witnesses 
sworn  in  the  cause,  that  the  land  iucluded  within  the  said  lines  as 
aforesaid  had  long  been  known  by  the  name  ot  Timber  Neck,  and 
that  the  covenant  aforesaid  related  to  said  land  comprehended  withio 
the  lines  aforesaid,  and  not  to  the  tract  of  land  located  by  him  on 
the  plots  by  the  name  of  Timber  Neck.  And  offered  to  give  in  evi- 
dence that  the  land  embraced  within  the  lines  aforesaid  had  been 
known,  long  prior  to  the  date  of  the  said  covenant,  as  Timber  Neck, 
and  that  by  virtue  and  under  the  said  contract  the  defendant  entered 
on  the  lands  embraced  within  the  said  lines,  and  occupied  it  as  Tim- 
ber Neck.  To  the  admission  of  any  such  parol  testimony  for  such 
purposes,  the  defendant  objected,  and  contended  that  upon  the  issues, 
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plots  and  explanations,  in  this  cause,  snch  testimony  could  not  be 
admitted  to  prove  that  the  contract  related  to  any  land  not  located 
on  the  plots  by  the  name  of  Timber  Neck.  But  the  Court,  [Key,  A. 
J.]  overruled  the  said  objection,  and  was  of  opinion  that  the  whole  of 
said  testimony  offered  by  the  plaintiff  was  admissible,  and  permitted 
every  part  of  it  to  be  given  in  evidence  to  the  jury ;  and  accordingly 
the  same  was  given  to  the  jury.  The  defendant  excepted.  Judg- 
ment on  the  verdict  for  the  plaintiff,  and  the  defendant  appealed  to 
this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable  and 
Martin,  JJ. 

•  Magruder  and  Stonestreetj  for  the  appellant.  1.  If  such  ^^q 
parol  proof  could  have  been  admitted  at  all,  yet  the  plaintiff  ^^^ 
below,  in  order  to  offer  such  proof,  ought  to  have  located  the  land  as 
the  tract  of  land  called  or  known  by  the  name  of  Timber  Neck,  and 
not  having  done  this,  could  not  offer  proof  that  it  was,  what  be  at- 
tempted to  prove  it  to  be,  Timber  Neck.  2.  No  such  parol  proof  was 
admissible  to  explain  or  add  to  the  written  contract.  3.  Parol  proof 
that  the  covenant  related  to  the  said  land,  and  not  to  the  tract  called 
Timber  Neck,  is  utterly  inadmissible.  4.  The  action  could  not  be 
amended  from  debt  to  covenant.  They  cited  Batturs  vs.  Sellers^  6 
H.  &J.  249;  1  Fhilh  Evid.  412,  414.  That  the  writ  could  npt  be 
ameuded  they  referred  to  the  Act  of  1809,  ch.  153 ;  and  Stoddert  vs. 
Newman^  7  H.  dt  J.  251. 

C.  Barney^  for  the  appellee.  Certainty  in  pleading  is  necessary. 
1  Chitiy^s  Plead.  235.  The  plots  in  the  cause  are  a  part  of  the  plead- 
ings, and  this  case  must  be  assimilated  to  an  action  of  ejectment. 
A  tract  of  land  may  acquire  a  name  by  reputation.  Bench  vs.  Beltz- 
hoover^  3  H.  (&  J.  409.  The  defendant  below  waived  his  right  to  take 
advantage  of  the  writ  and  declaration  being  amended  from  debt  to 
covenant,  by  pleading  to  the  amended  declaration.  Boats  vs.  JEd- 
toardSj  Doug.  227. 

Buchanan,  C.  J.  delivered  the  opinion  of  the  Court.  There  is  no 
doubt  that  a  tract  of  land  may  acquire,  by  reputation,  a  name  differ- 
ent from  that  which  it  bears  in  the  patent,  and  may  pass  by  such 
acquired  name.    But  that  does  not  appear  to  be  a  point  before  us. 

The  contract,  on  which  the  suit  was  brought,  relates  to  a  tract  of 
land  called  Timber  Neck.  A  tract  of  that  name  is  located  on  the 
plots  returned  in  the  cause,  with  three  others,  Wood's  Joy,  Ludford's 
Hope,  and  Anderson's  Chance;  then  there  is  •  a  location 
carved  out  of  those  four  tracts,  which  is  described  on  the  *** 
plots,  as  being  "Part  of  Timber  Neck,  Part  of  Wood's  Joy,  Part  of 
Ludford's  Hope,  and  Anderson's  Chance;"  and  to  prove  that  tliey 
together,  as  so  located,  had  long  been  known  by  the  name  of  Timber 
Neck,  and  constituted  the  subject  of  the  contract,  and  not  the  land 


302  WILLIAMSON  vs.  DILLON.— 1  H.  &  G. 

located  on  the  plots  by  the  name  of  Timber  Neck,  witnesses  were 
offered  and  admitted  by  the  Court  below,  who  do  not  appear  from 
the  statement  in  the  bill  of  exceptions,  to  have  been  on  the  survey. 
And  the  question  presented  is,  whether  under  such  circumstances 
such  testimony  ought  to  have  been  received  f  And  we  think  it 
should  not.  As  a  general  rule,  a  person  who  has  neither  been  exam- 
ined upon,  nor  attended  a  survey,  is  not  a  competent  witness  to  give 
evidence  at  the  trial  of  a  cause  in  relation  to  the  locations  made 
upon  the  plots;  and  we  can  perceive  nothing  set  out  out  in  the  bill 
of  exceptions,  to  take  this  case  out  of  the  rule.  Nor  do  we 
mean  to  be  understood  as  deciding  the  question,  whether  to  render 
a  witness  competent  at  the  trial,  he  must  have  been  sworn  on  the 
survey ;  which  is  not  necessary  to  be  decided  in  this  case. 

Judgment  reversed j  and  procedendo  awarded. 


Williamson  vs.  Dillon. — June,  1827. 

On  the  25th  of  January,  1817,  D.  agreed  with  W.  under  seal,  to  deliver  to 
him  or  order  at  Z.  250  barrels  of  flour,  not  less  than  one-third  of  which 
to  pass  as  fine  quality,  the  remaining  two-thirds  of  superfine,  to  be  at 
said  place  by  the  Ist  of  March  then  next,  to  be  lined  and  in  good  ship- 
ping order;  and  to  deliver  on  the  15th  of  the  same  month  250  barrels  of 
flour  of  same  quality  as  the  first  mentioned  quality,  and  in  like  order, 
to  W.  or  order,  at  the  above  named  place;  for  which  flour,  on  its  de- 
livery as  above,  W.  bound  himself  to  pay,  &c.  In  an  action  of  cove- 
nant on  this  contract  the  breach  assigned  being  that  the  flour  when  de- 
livered was  sour,  common,  inferior,  and  of  bad  quality,  and  not  in  good 
shipping  order,  and  would  not  and  did  not  pass  inspection  as  fine  or 
superfine. — Held^  that  the  inspection  was  no  part  of  the  contract,  as  it 
related  to  the  time  and  place  of  delivery,  but  only  the  evidence  or  test 
by  which  it  was  agreed  the  quality  of  the  flour  should  be  ascertained; 
that  the  moment  the  stipulated  time  for  the  delivery  of  the  flour  had 
passed,  the  contract  was  either  performed  or  broken,  and  it  was  only 
necessary  to  carry  it  to  a  place  for  inspection,  to  furnish  evideace  of  its 
quality;  and  that  the  difference  of  price  at  Z.  at  the  time  stipulated  for 
MMm  its  delivery,  between  the  *  flour  delivered  and  that  contracted  for 
^^^  was  the  true  measure  of  the  plaintiff  ^s  damages  in  this  case,  (a) 
In  an  action  on  an  agreement  to  deliver  a  specific  article,  at  a  particuUu* 
time  and  place,  to  be  paid  for  at  the  time  of  the  delivery,  the  measure 
of  damages  is  the  same,  whether  brought  for  a  non-delivery,  or  a  de- 
livery of  a  different  quality  from  that  contracted  for.  The  ralue  of 
such  article  at  the  time  and  place  of  delivery,  is  the  true  measure; 
unless  where  the  contract  showed  it  was  for  a  particular  purpose,  and 
special  damages  were  laid  in  the  declaration. 

In  proving  the  relative  prices  of  different  qualities  of  flour  at  Z.  in  1817, 
other  testimony  is  admissible  than  direct  positive  proof  from  a  witness 
who  knew  the  value  at  that  place;  in  the  absence  of  such  positive  proof 

(a)  Cited  in  Camden  Co,  vs.  SchleM^  59  Md.  44.    Cf.  Canndl  vs.  MeGean, 
6  H.  &  J.  244. 
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the  jury  may  infer  such  value,  from  proof  of  the  price  of  each  kind  of 
flour  in  1817,  at  other  places  in  the  neighborhood  of  Z.  and  at  N.  O.  a 
port  to  which  flour  was  commonly  sent  from  Z.  for  inspection  and  sale; 
and  this  latter  species  of  evidence,  which  is  admissible  for  the  above 
purpose,  is  not  secondary,  though  of  a  less  conclusive  character  than 
direct  proof. 

Where  it  was  doubtful,  from  the  want  of  care  in  drawing  a  bill  of  excep- 
tions, whether  the  whole  testimony  of  a  witness  was  hearsay,  part  of  it 
being  unquestionably  so,  the  Appellate  Court  made  a  comparison  of  the 
several  parts  of  the  testimony,  and  determined  the  whole  to  be  hearsay, 
and  therefore  incompetent. 

Information  received  by  one  partner,  the  witness,  from  his  copartner,  of  the 
price  of  merchandise  purchased  by  him  at  Z.  for  which  the  witness  knew 
tbat  his  house  at  B.  where  he  resided,  paid  at  the  price  mentioned,  is 
but  hearsay  evidence  of  the  price  of  such  merchandise  at  Z. 

Where  a  witness  in  his  answer  taken  under  a  commission  declared,  *'''  that  he 
was  called  on  in  the  spring  of  the  year  1817,  to  state  the  difference 
usually  allowed  on  the  sale  of  flour  between  superfine,  fine,  &o.  that  he 
then  stated  the  difference,  was  as  follows,'^  &c. — Held^  that  this  might 
be  true,  and  yet  the  witness  have  no  knowledge  of  the  facts;  his  decla- 
ration being,  that  he  made  the  statement,  and  not  that  it  was  true. 
Such  testimony  is  not  admissible  in  evidence. 

APPEA.L  from  Baltimore  County  Court.  Action  of  covenant, 
brought  by  the  appellant,  (the  plaintiff  below,)  who  declared  against 
the  appellee,  (the  defendant,)  for  a  breach  of  the  covenant  herein- 
after mentioned.  The  breach  assigned  was,  that  the  defendant  did 
not  deliver  500  barrels  of  flour  to  pass  one-third  a«  fine  quality,  and 
the  remaining  two-thirds  as  superflne,  lined  and  in  good  shipping 
order ;  but  that  on  tbe  contrary  thereof  the  said  flour  when  delivered 
was  sour,  common,  inferior,  and  of  bad  quality,  and  not  in  good  ship- 
ping order,  and  would  not  and  did  not,  nor  did  any  part  thereof  pass 
inspection,  as  fine  or  superfine,  according  to  the  said  covenant;  and 
so,  &c.  The  defendant  pleaded  performance,  on  which  plea,  issue 
was  joined. 

•  1.  At  the  trial  the  plaintiff  offered  in  evidence  the  con-  ^  -  -^ 
tract  executed  between  the  jdaintiff  and  defendant,  bearing  '♦^W 
date  on  the  5th  of  January,  1817,  which  here  follows :  ^'  Zanesville, 
Ohio.  Memorandum  of  an  agreement  made  and  entered  into  this 
twenty-fifth  day  of  January,  1817,  between  Moses  Dillon,  of  Zanes- 
ville, State  of  Ohio,  and  David  Williamson  of  Baltimore,  State  of 
Maryland,  whereby  the  said  Moses  Dillon,  obligates  and  binds  him- 
self to  deliver  to  the  said  Williamson,  or  order,  at  Zanesville,  two 
hundred  and  fifty  barrels  of  flour,  not  less  than  one-third  of  same 
flour  to  pass  as  flne  quality,  the  remaining  two-thirds  of  superflne, 
to  be  at  said  place  by  the  first  day  of  March  next,  to  be  lined  and  in 
good  shipping  order;  and  to  deliver,  on  the  15th  of  same  month, 
two  hundred  and  fifty  barrels  of  flour  of  same  quality  as  the  first 
mentioned  quality,  and  in  like  order,  to  tbe  said  Williamson,  or  order, 


to  »n  nnnsaal  place  for  inspection    th    t 
took  the  risk  ofiDspeetion;  and  if  if  1         *  •^e'eiidsiii /„  Ita 
quality  such  as  the  contract  has  atin.Cl°f  "i""  "•  '»«'  Phce  i 
titloa  to  a  fair  indemnity  for  the  rtiij-"        '  "'<'°  "e  pkmm 
delivered  and  inspected,  and  the  fl  *^*' '" '"alne  of  (fie  t 

The  plaintiff  then  prayed  the  opinion""' i*"'""""'  '»  i*  *li 
the  Jury,  that  If  the  jury  Und  fpo„  ti,"  """raclionof  tie  a 
was  a  usual  and  proper  place  for  the  "  ®^'*'*''*«  that  Hew  Q 
Znnesrille,  at  the  time  of  the  delivepr""/**"'™  "f*""'  deliiei 
if  tliey  also  find  that  the  flour,  when  in°  ""  ^°"  '"  '/•""tioa 
of  inferior  quality,  and  of  less  value  Jf'^''^'*''  at  -f^ew  Orleani 
William  Kosa,  the  flour  inspector  at':w*  '^  'Stated  in  tbe  deposit 
missions  herein  before  mentioned  tha  ^Ti  ^'''**°^» '°  one  of  th( 
Ilvere<I,  that  then  the  nieasnre  of 'da    "  .*'°'"" ''^'^tracted  to  I 

at  New  Orleans,  at  the  time  of  tlje  i  "^"^^  '**  the  difference  in 
tracted  to  lie  dehvered,  and  the  g^"*'Pr"'<*''i  hetween  tlje  floii 
Inspector.  Which  opinion  and  inst  '"^  '"  question  as  passeil  \ 
J.,  and  Hinsoii  and  Ward,  a  j  "™™""i  the  Court,  [ahchj 
the  Jury,  that  according  to  the  fair  el^,''  '°  «'™'  >>"'  •"»'' 
profter  measure  of  damages  is  the  ,?X.  '**'''"^*">n  af  this  contrac 
hetween  the  flour  stipulated  to  li«  ^.r  "'""'  '"  '"'•"'  »t  Zane 
llvered  at  the  time  the  flour  was  bwi  "'""''  ""'  """  ""'"•  "' 
plaintia- excepted.  "«  "J  "le  eontmct  to  bo  delivered. 

2.   The  plaintiff  then   offered  to  nivv  i„  .      »       •. 

H.Q*  at  *li*  t.™      r  ^.     ^..t  prove  by  a  competent   wit 

New  Orteans  regulated  the  price  of  superfine,  fine,  and  con 
dour,  on  Me  Missis«i|ipl  and  the  Ohio,  at  all  the  places  with  w 
f  '^IT  ^'i*|"^"'fed,  and  ah«>  the  relative  value  of  such  flour; 
al.so  tuat  the  witness  waa,  at  the  times  above  mentioned,  wet. 
(juainted  with  the  flour  trade  on  the  Mississippi  and  the  Ohio, 
had  not  at  those  times  any  acqnaintance  at  Zaneaville,  or  with 
Hour  trade  on  tt,g  Musbi»e"'a  above  Marietta;  that  the  witness 
no  knowledge  of  „„,  prices  or  relative  value  of  flour  at  Zaiies 
4  lO  "'*'^"'  ^"t  that  •  at  the  times  above  mentioned  be  was 
,^„'',"''"«<1  wih  tbe  flour  trade  »t  Marietta,  and  up  the  ( 
to  Pittsburg,  an7tl,ere  was  not  the  difference  throiiKbont  t 
course  of  more  th  «ix  cents  or  13J  <«o'»  P"  >>"rrel  for  flour  at 
of  tbe  above  p,  ""  ,f  it  were  of  the  same  quality,  that  at 
•"»"  lOeniS.ed,  Hoar  at   Marietta,  which   woobl  not  | 


times 

iiisiiection 

siilesible 


}-■"■"'  ^'^  "'■  r.  riTarietta'rrzrei^r  ri 

situated  ,;rtle'"^'''"TSS  Kifer^MaStt.  at  It.  ,,,„„tb,,,.d  Za, 

d^  Kr,  oi         ""«  "!>«"''"  '°'°"      -citable  flour,  the  wilue.s,  ,ne 
fl:urTw:tStie"Sne^»nron'-J^-"  -'    -'  "-'"«  * 
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the  part  of  the  plaintiff  he  answers  that  he  knows  neither  of  the 
parties.  2.  To  the  second  interrogatory  on  the  part  of  the  plaintiff 
he  answers,  that  in  May,  1817,  he  inspected  a  boat  load  of  flour, 
amonnting  to  four  hundred  and  ninety-nine  barrels,  said  to  be  from 
Putnam,  in  the  State  of  Ohio,  brought  to  the  city  by  Captain  Tarrier, 
and  consigned  to  John  C.  Wederstrandt,  Esq.  who  being  absent,  the 
flour  was  delivered  to  Richard  Belf,  Esq.  by  whom  this  deponent  was 
called  to  inspect  it.  3.  To  the  third  interrogatory  on  the  part  of  the 
plaintift'  he  answers,  that  the  report  of  the  inspection  was  as  follows : 
Eighty-three  barrels  tine,  three  •hundred  and  ninety-nine  mm^ 
common,  sixteen  middling,  and  one  condemned.  4.  To  the  ^^^ 
fourth  interrogatory  on  the  part  of  the  plaintiff  he  answers,  that 
the  flour,  except  the  condemned  barrel,  did  not  appear  to  have 
been  at  all  injured  in  its  passage  down  the  river,  but  its  bad  quahty 
was  owing  to  its  having  been  badly  manufactured.  5.  To  the 
fifth  interrogatory  on  the  part  of  the  plaintiff  he  answers,  that  he 
was  commissioned  by  James  Yillere,  Governor  of  the  State  of  Louisi- 
ana, on  the  Ist  day  of  January,  1^16."  The  defendant  then  offered  in 
evidence  the  depositions  taken  under  one  of  the  said  commissions  at 
Zanesville  ^  and  he  also  offered  in  evidence,  that  in  the  year  1817, 
New  Orleans  was  the  principal  port  to  which  flour,  that  passed  the 
falls  of  the  Ohio,  was  carried,  but  that  it  was  sometimes  sold  at  other 
places,  when  it  was  discovered  that  the  New  Orleans  market  was  not 
a  favorable  one ;  and  that  boats  employed  in  the  transportation  of 
flour,  ultimately  destined  for  New  Oilcans,  were  in  the  habit  of 
calling  at  various  places  on  the  Ohio  and  Mississippi,  such  as  Cincin- 
nati, Louisville  and  Natches,  when  the  owner  or  agent  was  on  board, 
for  the  purpose  of  trying  the  market  at  these  several  places,  and 
were  governed  on  the  further  prosecution  of  their  voyage  to  New 
Orleans  by  the  state  of  the  market  at  the  said  places.  And  there- 
upon the  Court,  upon  the  prayer  of  the  plaintiff,  gave  the  following 
instructions  and  directions  to  the  jury :  If  the  jury  believe  from  the 
evidence  that  there  was  no  public  inspection  of  flour  at  Zanesville, 
then  the  plaintiff  had  a  right  to  take  the  flour  to  any  [)ort  or  place  on 
the  Ohio  or  Mississippi  Bivers,  where  there  was  a  public  inspection  of 
that  article,  provided  in  so  doing  he  did  not  take  it  to  an  unusaal 
port  or  place  for  the  inspection  of  flour,  descending  from  Zanesville ; 
and  if  they  believe  the  flour  was  inspected  at  New  Orleans,  that 
New  Orleans  was  the  great  mart  for  the  flour  of  the  country  on  the 
Muskingum,  and  that  flour,  sold  at  any  port'  or  place  on  the  Musk- 
ingum where  there  was  no  public  inspection,  was  not  usually  in- 
spected at  any  intermediate  port  between  such  place  and  New  Orleans, 
and  that  this  was  generally  known  to  the  dealers  in  flour  on  said 
river  at  the  time  the  contract  in  this  cause  was  executed,  that  then 
the  jury  might  infer  that  New  Orleans  was  not  an  unusual  place  for 
the  inspection  of  flour  descending  from  Zanesville.  *  And  m^^ 
furthermore,  if  the  jury  believe  that  the  flour  was  not  taken  **«* 
20  1  H.  &  o. 


,0»  WILLUMSOlf  ...   DILLON.-a  B.  4  0. 

,^»teM  of  the  MissiMfppl  and  Ohio   anrt  .-. 
trade  in  those  i"l«Ki  and  that  in'  fh  ^•"'""'nted  .itt  tl 

merchant  aoqasintod  ifim  the  said  tral?  "P"*;""  "'  "e  mm, 
tation  «t  Zanesville,  flonp  that  would  ,  """'"'  POMbam  for 
oUantable  flour,  ptoTided  he  knew  it  v„„.,?i  ''".'"'  '"I*"™  « 


,  paid  Ibr  the  freight  of  flour  ftorn  i  ""'  <""'■  ™'"  " 
i„„  dollars  per  barrel;  that  the  wif^  *"'""■'"''  M  -"fir  O. 
eoantry  in  the  spring  of  the  year  1^',  *"', "'"  "'  "■"  « 
purchases  he  has  mentioned,  in   person    h„f°  ,  ""'  '""''' 

pnrchases  were  made  by  the  partner  or'tV.  "  '"""°  "'  """ 

of  them  were  made  bj  bis  brother,  as  ao-.,,,  r"'""'^''  '""'  "'■'' 

_  .  .    .,     _.. ^, »  •*»  u-firene  for  the  mefeautile  I 

I  tiiat  all  the  iiiii 


It  Which  the  witness  then  wa«  a'ua'i?„tf  *"'  ?'  "'"  "'•™an«le  i 

tion  of  the  witness  of  the  faeta  oj  the  mlx^k     '""'  ""  ""  ""' 

-  ■  from  l.i;'_.*P"'*''««o»  which  ho  has 


_    tioned  •  is  derived  from  hia  saw  „JT'"'"  ' 
45a    both  Uvingi  bat  that  the  wiTnlf  t^°"  "'"'  """■""■•  "' 
for  the  llonr  above  mentioned,  »„d7„°^^.*°°";s«i'«'>  •'"  l.""™ 
plaeos  on  the  western  waters,    at  the  pr,ce«  ah    "  T     "h 

which  prices  wore  stated  to  him  by  hia S^^IT  """S  Tit 
being  the  prices  which  they  had^o'tr^lH  i™"  for'tte 
denoe  And  the  Court  were  „f  „|,i„|  ^^^^  ^^^  J_^.  ^  ^^,j^„„ 
not  adni™.ble  to  prere  tbe  relative  valne  at  Zane»ville  of  aupe 
fine,  and  common  flour,  and  was  not  evidence  which  the  Jury 
entitled  to  consider  in  ascertaining  the  damages  which  the  pla 
had  sustained  by  the  breach  of  the  contract  in  this  case  ;  but 
in  order  to  furnish  a  standard  of  damages  in  this  case,  the  j] 
tiff  is  bound  to  prove  the  value  at  Zanesville  of  the  flour  which 
defendant  contracted  to  deliver,  and  the  relative  value  of  that  w 
waa  delivered  at  that  place  at  that  time ;  and  thereupon  refuse 
suffer  the  said  evidence,  or  any  part  thereof,  to  i»e  given  to  the  , 
for  the  purpose  aforesaid.    The  plaintiff  excepted. 

6.  The  plaintiff  then  offered  to  read  in  evidence  that  part  of 
deposition  of  Alannsel  White,  which  is  contained  in  bis  answei 
the  third  interropaf  rv  To  the  admissibility  of  which  evidence 
defendant  objedSj  And  the  Court  were  of  opinion  that  the  , 
statement  coutain„j  in  the  said  answer  was  ina.lmissible  evide 
and  refused  to  le^L  same  go  to  the  jury.    The  „lamt,ff  cxcepl 

o^^^'&e^^s.:^^—^ 

difference  between  mpo^"'"'^  ?^"r  himself  at  the  tio.e  when 
that  Witness  was  uot'Vo  !<»*  O^'f^^Sielved  payment  tor  f 
sales  were  made ;  he  ltDO''s  that  !»>»  """^ 
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in  evidence,  by  another  competent  witness,  that  in  1817  he  resided 
in  the  western  country  at  Steubenville,  and  was  acquainted  with 
the  prices  of  flour  from  Louisville  to  Pittsburg,  and  with  the  rela- 
tive prices  which  it  bore  at  different  places  on  the  Ohio,  but  not  off 
the  Ohio,  and  not  at  Zanesville;  but  at  this  time  cannot  state  the 
prices  at  any  of  those  places ;  that  the  buyers  made  their  purchases, 
and  were  regulated  in  their  prices  by  the  prospects  at  New  Orleans ; 
and  that  it  was  the  usage  in  the  places  above  mentioned  to  settle 
any  damages  for  deficiency  in  quality,  when  the  flour  was  to  be  in- 
spected in  Orleans,  by  the  Orleans  prices;  that  whenever  there  was 
no  inspection  at  the  place  where  the  flour  was  put  on  board  the 
boats,  it  was  usual  for  the  flour  to  be  inspected  at  Orleans.  To  the 
admissibility  of  which  evidence  the  defendant  objected.  And  the 
Court  were  of  opinion  that  the  same  was  not  admissible  to  prove 
the  relative  value  of  su|)erfine,  fine,  and  common  flour  at  Zanesville, 
and  was  not  evidence  which  the  jury  were  entitled  to  consider  in 
ascertaining  the  damages  which  the  plaintiff  had  sustained  by  the 
breach  of  the  contract  in  this  case;  but  that  in  order  to  furnish  a 
standard  of  damages  in  this  case,  the  plaintiff  is  bound  to  prove 
the  value  at  Zanesville  of  the  flour  which  the  defendant  contracted 
to  deliver,  and  the  relative  value  of  that  which  was  delivered  at 
that  place  at  that  time ;  and  thereupon  refused  to  suffer  the  said 
evidence,  or  any  part  thereof,  to  be  given  to  the  jury  for  the  pur- 
pose aforesaid.    The  plaintiff'  excepted. 

•  3.  The  plaintiff  then  prayed  the  *opinion  of  the  CJourt,  ^  ^  - 
that  in  the  absence  of  all  proof  as  to  the  relative  prices  of  ^^  * 
su{)erfine  flour,  fine  flour,  and  common  flour,  at  Zanesville,  or  at  any 
other  ))]ace  on  the  Muskingum  Biver,  except  Marietta,  the  jury 
may,  in  estimating  the  damages  of  the  plaintiff  in  this  cause,  take 
into  consideration  the  relative  value  of  the  above  mentioned  quali- 
ties of  flour  at  Marietta,  it  being  the  nearest  point  to  Zanesville 
mentione<l  in  the  testimony.  Which  opinion  the  Court  refused  to 
give.    The  plaintift'  excepted. 

4.  Ui>on  the  above  evidence  given  ivs  stated  in  the  first  bill  of 
exceptions,  the  plaintift'  prayed  the  opinion  of  the  Court,  that  in 
the  absence  of  all  proof  as  to  the  relative  value  of  superfine  flour, 
fine  flour,  and  common  flour,  at  Zanesville,  or  at  any  other  place  on 
the  Muskingum  River,  except  Marietta,  the  jury  may,  in  estimating 
the  damages  of  the  plaintiff  in  this  cause,  take  into  consideration 
the  relative  value  of  the  above  mentioned  qualities  of  flour  at  New 
Orleans,  with  a  proper  allowance  for  the  expenses  and  risk  of  trans- 
portation to  New  Orleans.  Which  opinion  the  Court  refused  to 
give.    The  plaintiff  excepted. 

5.  The  plaintift'  further  offered  in  evidence  by  a  witness,  that  he 
purchased  flour  at  Zanesville  in  the  spring  of  1817,  and  paid  for  it 
from  six  to  eight  dollars  per  barrel ;  and  that  the  witness,  at  the 
time  above  mentioned,  was  engaged  in  shipping  flour  from  the 


310  WILLUMSOm  „..  DiLI,ON._l  H,  *  „, 

bat  ""FTfine  flour  had  generally  a  „„  J 
been  at  Sen- Orleans  since  ]^,^  »  "JMy  sale,    numtmtb 
ledge  of  the  prices  of  flonr,  or  the  u«1.„'  ""  ,  '^  °°  I*™""' 
of   time;  that  they  could   always   obtnl       ,        ''"<'«  since  UM 

i.«nm]   two  or  f.hrPfl  liollara  .^„,.„    ..       "Jtain     lor    flour   pf  H...  d.i. 

flour  lor  something,  when  fine   ""^  **'***  would  altra, 


brand  two  or  three  dollars  more  than  r'"/"""  '""  "' 
sissippi  ;irom  the  western  conntrv   nVrf  .'.  '"'"•el" 


dOH-D  tin 


posed  of.  And  also  offered  to  prove"^'"™°°  °°"'  ""'''  °»'  * 
that  the  said  witness  resided  in  New  rl"i**'""'  '^''n'Petent  wi 
clerk  in  »  mercantile  house  at  that  ,  *"*°'*  '"  IWK,  and  n 
chaiital^'e  flour  was  at  that  time  $s  ije  ^  "**'  ^''^t  the  price  of 
ble  flour,  so-called  in  the  market  of  ^  '"  ij'^*'''  '•"d  that  niercb 
and  two-thirds  superfine;  that  the  m-T^  ^''feans,  were  one-thin 
of  November  and  December,  ig^g  '  ^"^  "'  Aour  during  (he  nit 
were  at  »8  per  barrel,  and  that  prlcesfl  ."""'^  ""^  February, 
of  1819  from  50  cents  to  a  dollar-  tl.«f  ,?"'"'  ^"""S  tbe  re 
flour  which  passed  inspection  at  ^' '' ''"""o  "I"™  me.itv 
was  of  less  value,  and  was  worth  in  ^i.J^^A",'  "'  •">?""'"' 
a  half  dollars  per  barrel,  when  mel^h^T.  P  a"""^  ""'^  '^" 
per  barrel.  Witness  lived  there  r^^^^'"  "'""'  ""^  '""' 
tte  „itne»  resided  there  flour  whicri,-- ""  "?^'  """  ' 
flour  was  alwavs  inferior  in  vaCe  t  ^  /^  m.l»ct.oo  a.  eon 

described,  and  that  when  «o„rt™hL?HH°i  ""   "'  ■■ 

,  _, ,  ^,       ,._.  „  "-"^  "'ga  the  difference  was   are 

and  whe^  Io«.er  the  difference  wa«  less.  And  also  offered  in 
dence  by  auother  witness,  that  tfae  witness  resided  at  Zaues 
455  i^7  "  ^  ^^^^'  ""**  '«'■*  ZanesvilJe  on  the  aoth  of  •  A 
IBI?;  that  when  he  left  ZauesWIIe  he  was  between  14 
15  years  of  age,  and  the  Ml  beibi-e  he  left  there  he  was  empl< 
by  several  persons,  in  conjunction  with  two  others,  to  mak« 
enumeration  of  the  inhabitants  of  the  town  of  Zauesville. 
flour  from  Zaoesville  ^^^  generally  sent  to  the  New  Orl* 
market,  but  »aa  sonjetimes  sold  on  the  way,  where  a  market  offe 
as  at  Cincinnati  Loaisville,  or  other  places.  There  was  no  pu 
inspection  for  g  '  .  ganeaville  before  or  at  the  time  when  tbo 
nesa  left  there,  rj,.  "^^  ^t  the  time  they  were  making  the  enam« 
tion  as  above  iii»„.-„ned  they  endeavored  to  ascertain  the  amo 
of  flour  dispatched  ^oin  ZaneaviUe,  and  the  witness  made  inqnii 
on  that  subject  ^,^/'^e  was  unable  to  ascertain  it.  and  gave  it 
That  thfi  (;.n.„  '  ""t  o*"  ,      .        , „  „  ,ihv«  I'lan.  and  m  the  h 


That  the  lather 


1     «...     t  n-aa  a  nhvfliwan,  and  in  the  ha 
—■ -■«  or  H.i^  deponent  was  »  jtujoiv       , 
of  receiving  v/h^\  "^  \„   his  natients,  whiuh  he  sometimes  sold 
millers,  .omeU«»?\"^Tt  ™i  into  flour,  and  sometimes  harte. 
the  wheat  «/«    ^  I"***       f^""  '  ""  ^^  wanted ;  that  there  i 

New  Orleans;  but  has  «■»  k"o"l<»'8e  "I"/,  J„„  „f  ,hat  he  g. 
having  been  made  °t  ^auMvilte,  »"*  "Ss  In  .ejatiou  to  flour, , 
rally  understood  to  1»  tUe  course  of  bosineas 
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Bold  in  New  Orleans,  at  the  relative  prices  above  mentioned,  ^^q 
•  at  the  time  above  stated ;  that  the  said  sales  were  made  by  *^«' 
the  partner  of  the  witness,  and  the  accoants  were  rendered  of  the 
sales  in  the  manner  and  at  the  prices  above  stated ;  that  the  wit- 
ness had  no  personal  agency  in  making  either  the  said  sales  or  par- 
chases,  or  any  of  them,  having  himself  been  residing  all  along  in 
Baltimore,  and  that  the  above  statement  is  made  entirely  on  the 
information  of  his  partner,  and  the  agents  of  the  house  who  resided 
in  New  Orleans,  and  transacted  the  business,  his  said  partner  being 
still  living.  The  said  sales  were  made  by  agents  of  the  house  under 
the  immediate  direction  of  the  partner  of  the  witness,  as  he  was 
informed  by  his  said  partner,  and  the  accounts  of  which  witness 
speaks,  were  rendered  by  such  agents,  and  received  by  the  witness 
from  his  said  partner.  To  the  admissibility  of  which  testimony  the 
defendant  objected.  And  the  Court  were  of  opinion,  that  the  said 
testimony  was  inadmissible,  and  refused  to  sufier  the  same,  or  any 
part  thereof,  to  go  to  the  jury*    The  plaintiff  excepted. 

8.  The  plaintiff  further  offered  to  prove  by  a  competent  witness, 
that  the  witness  was  in  New  Orleans  in  May,  1817,  and  had  orders 
to  purchase  flour;  that  the  price  of  superfine  flour  at  that  time  was 
$13 ;  that  he  does  not  know  the  comparative  value  of  fine  and  super- 
fine flour.  In  the  market  of"  Baltimore  the  difference  between  fine 
and  superfine  is  half  a  dollar.  That  fine  and  common  flour  is  inferior 
in  value  generally  to  superfine,  but  that  the  witness  made  no  in- 
quiries at  Orleans  in  relation  to  fine  or  common,  and  cannot  there- 
fore speak  of  the  relative  value  of  those  qualities  of  flour  at  New 
Orleans.  The  plaintiff'  further  offered  to  prove  by  another  compe- 
tent witness,  that  he  resided  in  New  Orleans,  and  did  business  there 
as  a  commission  merchant  from  1806  to  1811;  that  he  was,  during 
that  time,  in  the  practice  of  selling  a  good  deal  of  flour,  and  wad 
well  acquainted  with  the  New  Orleans  market  for  flour,  and  the 
usage  of  that  market  at  that  time,  and  with  the  course  of  trade. 
That  the  flour,  of  which  he  speaks,  was  the  flour  which  came  down 
the  Mississippi;  that  during  the  time  above  mentioned  the  difference 
in  value  between  superfine  flour  and  common  flour  was  as  follows: 
that  is  to  say,  that  when  superfine  was  eleven  and  twelve  dollars, 
common  flour  would  be  •  about  nine  dollars  per  barrel,  and  so  ^ 
in  proportioD,  tlie  difference  being  greater  when  flour  was  *^* 
higher,  and  less  when  flour  was  lower;  that  the  smallest  diflerence 
the  witness  ever  knew  between  superfine  flour  and  common  flour  in 
the  New  Orleans  market  was  three  dollars,  and  the  difference  be- 
tween fine  and  superfine  was  about  one  and  one-half  dollars  per  bar- 
rel, when  the  price  was  such  as  is  above  mentioned,  and  that  differ- 
ence increased  and  diminished  according  to  the  price  of  flour  in  the 
rates  above  mentioned ;  fine  flour  is  inferior  in  value  to  superfine 
flour,  and  common  flour  inferior  in  value  to  fine  flour.  It  was  gene- 
rally difficult  to  sell  fine  or  common  flour  in  the  market  at  Orleans, 
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^    J.  228.    As  to  He  meaaure  of  rt«.„ 

non-fnUlmeiit  of  the  contract,  he  elfr^^^"^  ^  ^  "ll""!  . 
J^.   201;  Downe,  m.  Baclc,  2   Sera    rfT?    <-«»«<'«  ra.  *o™  , 

Johns.  24.  "•    ■'™'   ^».<»y  «,  jpg,^ 

t)n  the  ninth  bill  of  eiceptions,  be  o.f^j   r. 
Cane*.  298;  Bunt/ord  va.   WrigL    1    „"  i^'Vlaa  m.  M'AUi 

On  the  second,  «fth  and  sevouth  hiu.     r 
Phill.  Evid.  209,  (227,)  ei.  8;   ft    j„j    "'"t  °'  eioeptions,  he  d 
».,,-*.  Belli-  398,  399,  400.  '  "'•  '.  »■  6;  3  Bl.«  »«.  , 

On  the  eighth  bill  of  eioeptiona,  he  cited  ?  e,  ,  „ 
ureredUh,  for  the  npiiellee.  I,  ,;  Ztat^A^''''-  *'"''•  '^^• 
he  has  kept  his  covenant,  and  pepformert  fi,  •''  "'"  »PI*»i». 
hoia  himself  bonnd  by  the  eonstrucu™  ''«  «<>"'™ot-  He  doe 
contract,  as  stated  in  the  Srat  bill  of  „  °„f  '  i;.""'  '^"''  " 
it  it  looks  to  an  inspection  at  all  „f  the  fl^!^^  T'  ?^'  ^'"  ^°' 
inspected  at  ZanesviUa;  and  if  „„  p„blic  i"',!'  T"  th"  ,°,^°° 
wal  to  be  a  priv.t»  inspection.  Jt^er  wT^  '""n^llf',  .t" 
w,«  to  1»  sent  to  New  Orleans  at  the  risk T  ?"»'"«','»""■  *^» 

pellee,  that  the  Conrt  below  gavea  proper  conslraction  to  the  Lnt 

«0"  sure  of  damages  I  Tbe  contract  is  a  written  one,  and  it  mm 
construed  bv  the  Court.  The  measure  of  damages  is  legally  i. 
porated  into  every  contract;  and  the  rule  given  by  the  Court  be 
as  to  measure  of  damages,  was  the  proper  rule.  The  defendant 
not  subject  himgelf  to  the  fluctuations  of  a  foreign  market.  He  * 
uhited  to  deliver  the  flour  at  Zanesvillo,  aud  there  he  did  delive 
If  he  had  failed  altogether  to  deliver  the  flour,  what  would  have  b 
the  measure  of  damages'  Not  what  would  be  the  price  at  Xew 
leans,  or  any  foreign  market,  to  which  the  plaintitT  might  have 
tended  to  ship  it  ^  ^  ^he  standard  of  value  would  be  fixed  at  Zai 
ville  at  the  time  '„|,° ,,  the  contract  was  to  be  oonBummated.  CI 
man  ort  Conlroct,  1 ,,  „nd  the  oases  there  relerted  to ;  Hhepherd 
Hamptar,,  i  Vrhe^,„L,.  amnei/ord  v..  Carroll,  »  Ser,,.  di  io».  2< 
Lr,f,h  vs.  P.<.,„°'„=^;,„,.  540,  (4»r.,._*  !.«».  304;)2  SU.rt.  E, 


''on. 


.  Rep.  94  ■,   Wilttwff* 


64.5,  646;  Oilpi^  ;  »  'Xyntequa.  1   Fet«"'    0 

fV«Mi.  vs.  Coa,,„  '■     ,1173  ■  Smitft  vs.  Eickordioa,  3  C 

'/■„««<  ■,„  .     ,S^ta,  lo.  1'" '  ""*. *      „;..en  bv  the  Court  below 

-H^;s^i.ei;;j;'S:^--»^risi^rrde,- 

S'Shl^-;   ■'»    <V;rEr^3d^:e"  3ds™perfln.    X^^ 


|..tt.,.       "  P^s"  — VC-r.    inspection,  -lor  private  oiiiui 

latter  terms  i„,|y   »  P'*""  J°'P^  a„e  or  superHne.    The  P 
could  not  pas,  Ji,e  Ao".  "  *"^lcl.  a  Axed  character.    I 
port  of  an  inspection  is    to  8"'e  * 
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as  to  what  he  has  already  stated  in  relation  to  the  general  destina- 
tion of  floar  to  New  Orleans.  He  has  no  personal  knowledge  on  the 
subject,  and  no  other  knowledge  than  what  he  derived  from  the  in- 
formation of  others,  and  from  seeing  boats  frequently  depart  from 
Zanesville,  which  he  understood  from  the  boatmen,  when  he  saw 
them  taking  their  departure,  to  be  destined  for  Orleans,  and  also 
from  what  he  generally  understood  at  Zanesville  to  be  the  course  of 
the  trade.  He  had  frequent  conversations  with  boatmen  who  were 
engaged  in  the  trade  on  the  river,  and  also  had  conversations  with 
the  young  men  who  were  employed  to  superintend  the  sale  of  flour, 
and  his  information  as  to  the  course  of  the  trade  as  above  stated, 
is  derived  from  these  sources.  To  the  admissibility  of  all  which  testi- 
mony, so  far  as  the  same  refers  or  relates  to  the  relative  value  of 
flour  at  New  Orleans,  or  so  far  as  the  same  refers  or  relates  to  the 
relative  value  of  the  difierent  qualities  of  flour  at  any  place  on 
the  Ohio,  other  than  at  Zanesville,  *  th©  defendant  objected. 
Of  which  opinion  was  the  Court,  and  refused  to  let  the  said  ^^^ 
evidence  go  to  the  jury  so  far  as  above  objected  to.  Whereupon  the 
plaiutifi"  prayed  the  Court  to  designate  the  particular  sentences,  pass- 
ages, and  parts  of  the  testimony  above  stated,  which  were  admitted 
and  rejected.  Which  the  Court  refused  to  do  further  or  more  partic- 
ularly than  is  done  in  the  above  stated  objection  and  opinion.  To 
which  opinion  of  the  Court,  as  stated  in  this  exception,  the  plaintifl* 
excepted. 

9.  After  the  plaintifl'  had  closed  the  evidence  in  support  of  the 
issue  on  his  side,  all  which  is  set  forth  in  the  several  preceding  bills 
of  exceptions  taken  on  the  part  of  the  plaintifl*,  the  defendant  prayed 
the  instruction  of  the  Court  to  the  jury,  that  to  enable  the  plaintiff 
to  support  his  action  in  this  case,  it  is  necessary  that  he  should 
prove,  by  competent  evidence,  the  comparative  value  at  Zanesville 
of  the  flour  contracted  to  be  delivered,  and  of  that  which  was  actually 
delivered  at  the  time  specified  in  the  covenant ;  that  the  difference 
between  these  values  constitutes  at  once  the  proof  of  damage,  and 
the  measure  of  that  damage ;  that  the  plaintifl*  ha-s  offered  no  proof 
of  such  comparative  value,  and  that  in  the  absence  of  all  evidence 
of  that  comparative  value,  the  plaintiff  is  not  entitled  to  a  verdict 
in  this  case.  Which  opinion  and  direction  the  Court  gave  to  the 
Jury.  The  plaintiff  excepted ;  and  the  verdict  and  judgment  being 
against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Martin, 
Stephen,  and  Dorsey,  JJ. 

Scottj  for  the  appellant.    •  On  the  first  bill  of  exceptions,    - 
as  to  the  construction  of  the  contract,  he  cited  2  Bac.  Ab.  *^^ 
UL   Covenanty   (F)   76;   3  Com.   Dig.  tit   Covenant^  (I>  h)  262;   1 
PhiU.  Evid.  416 ;  1  Pow.  on  Cont.  385 ;  2  Com.  on  Cont.  532 ;  Har- 
per vs.  Hampton^  1  H.  dk  J.  672 ;  De  Sobry  vs.  De  Laistre^  2  M. 


barrel,  for  which  tor  paymont  win  k 

liis  bonds  passe<I  to  Luke  Tiernan"..^** .?"****  ^ 


in  terMtlHi.ng  added  lu  said  bond  to  f,-^".""""-' "w,  of  J)^ 

" "^  ♦'■"  varofexcbanire       ,       "•  "^"e  d»v  "'' " 

of  H,i.,  cause,  a,:,„y  '?.  "T"-''' 
given  by  the  Court  below;   a„rt  „j?,  *^t*tiona 


t"  the  da.ro,, 4„  J.,,.,,-- 
lUOU.v,"  &c.  ' 


flour,  at  tfie  par  of  excbange       T„  <. 
In  the  trial  of  this  cause.  n,„„,.  .?'"' 
ivei 

4«3  iu  th,m,a,.d  tben  „,',pij.  tt"'  '''"■■'e  "e  p„i„„  Aj'J 
lively-  ""^  'o  each  eiceptioo  n 

Tlie  true  construction  of  this  cont 
examined.  ™«t   is  the  first  question 

Tliat   the  intention  of  the   partie 
garaed,  and  when  practicable,  Ciu-riert""*'^"'^  **  *^ntraot  ia  to  1 
rule    ill   the  construction  of  cm^,  *   '"'«  effect,  is  a  fundaun 

writing,  and  au  ainbiguit.v  ap|,ears   ^"  t  ^  *^e  agreement, 

Jon  may  have  recourae  to  extrinsic  e"^  i  **"  ""^  '^^^  ***  the  p 
tion  ;  but  wliere  its  language  is  cl  -  e'"'«  to  aid  in  its  cons 
must  be  construed  according  te  j,  ^'^^,  "^nd  explicit,  the  inatruj 
case  we  see  no  ainbiguit.v,  and  we  rl  ■'*ii'  ""''*"''  '^"^^  teruia.  In 
of  it,  clearly  points  out  the  'Ptentiort    r  m  *'"'  "^'^'^^en'-  on  the 

Tbe  contract  is  lor  the  (leliverr  or  Parties  contracting, 

particular  (lualitj;  to  be  delivered  1 "'"'"''  Quantity  of  flonr 
states,  at  Zanesrille.  When  „„.  „  ,  T"  ,  '""'  oo"t>-"«t  eipr. 
explicit  that  tholt^tSW  barn,™  "  '"  !",''«"™'-ed  »  "''  '' '"J 
March,  1W7,  and  tl,e  «inaiude7„„"r,i?.'",'',t™         °"  "?„^ 

d^;;i'raX.:ir'*^  "f  "=  -'."^^,0^  fhrr,!  rrt 

S^lebvered  ■""""  '"'i''""'-^  »"'""»»«■  B«t  the  flour,  the 
„r  TZtaT,  ,  °  "'«  1"'  ""I  '="■  "'  *'«""■  «  2anesvill6,  «•».,  f 
h  wllicl,  M  '  I"""')'  »'"'  ""e  agreement  points  out  the  evid< 
oy  wuicn  tiie  qu„jjty  gimll  be  ascertained;  it  shall  be  such  flou 
will  pass  inaijectjon^  &c.  The  inspection  was  no  part  of  the  < 
tract,  as  it  related  to  the  time  or  place  ot  delivery,  but  only  the  < 
dence  or  teat  by  which  it  was  agreed  tbe  quality  of  the  flour  she 
be  ascertained  8m,noS6  on  the  day  alter  the  flour  was  drlivei 
Williamson,  u„j^^  ,„  impression  that  it  was  not  of  such  quality 
was  specified  in  ,.  „„tract,  bad  instituted  a  suit  against  l>dl 
can  it  lie  doubtea  ,,,',.  such  suit  could  lie  sustained,  althoogh  I 
flour  had  not  the,,  f^en  inspected,  if  afterwards,  upon  inspection 
would  not  pass,  '.l»®  ,„oment  the  stipulated  time  for  the  deUv. 
ol  the  ilonr  bad  pJZd  t^e  contract  was  either  performed  or  brob 
and  It  was  only'^Tf  "'„„  to  carry  it  to  New  Orleau.,  ot  any  oti 
place  fo,  iusjweti  ""«     lurnisb  evidence  of  iW  quality. 

consider  n„i       ,     datnngeSi  "°",„..  i,  but  what  it  is  not.    It 
rot'a  rt™cr,t?be'  dehCyoT^t^*  »"  "■™'»"'  '^  -" 
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Tftlue  of  the  flour  was  to  be  so  fixed  in  the  market  by  the  intent  and 
contract  of  the  parties.  The  inspection  was  to  influence  the  market 
value.  This  quality  of  fine  and  supei-fine  to  be  fixed  by  inspection^ 
was  to  be  attached  to  the  flour  at  New  Orleans,  the  only  place  for 
inspection,  and  was  to  be  conclusive  between  the  parties.  We  ad- 
mit that  the  time  and  place  of  the  breach,  the  difference  in  value 
then  and  there,  will  furnish  the  measure  of  damages.  Dillon  war- 
rants the  flour  shall  pass,  and  therefore  he  covenanted  that  William- 
son might  take  the  flour  to  Orleans,  the  usual  place  of  inspection, 
where  of  course  it  was  to  pass.  His,  D's,  covenant  is  of  that  extent. 
The  flour  does  not  pass ;  that  is  a  breach  of  the  covenant,  not  of  de- 
livery ;  but  that  it  would  pass  inspection  at  Orleans.  The  time  of 
the  breach  then,  is  the  time  of  the  inspection ;  the  place,  is  the  place 
of  the  intended  inspection,  and  that  was  Orleans.  It  is  a  mistake  to 
confine  the  breach  to  the  mere  delivery  of  uninspected  barrels.  We 
claim  our  damages,  therefore,  for  the  injury  sustained  at  Orleans  at 
the  time  of  the  inspection  and  discover^'  that  our  contract  had  been 
violated.  Neither  would  it  be  correct  to  apply  to  the  breach  arising 
from  a  failure  to  pass  inspection,  the  same  measure  of  damages  as  for 
a  non -delivery.  In  the  latter  case  the  purchaser,  not  having  parted 
with  his  money,  can  replace  the  article,  and  the  difierence  of  price, 
at  the  place  of  delivery,  would  fully  remunerate  him.  To  this  last 
case  a  failure  to  deliver  stock  sold  to  he  delivered  at  a  future  day,  is 
analogous,  but  the  true  measure  of  damages  in  this  case  is  the  equity 
which  the  purchaser  has  to  reimbursement  under  its  peculiar  circum- 
stances. Bridge  vs.  Wain,  2  Serg.  dc  Low,  486 ;  1  Siarlc.  Evid.  504* 
•  On  the  eighth  bill  of  exceptions,  he  cited  1  Stnrk.  Evid,  -  ^^ 
395 ;  3  Siarlc.  Evid.  1244,  1245.  **'* 

Mabtin,  J.  delivered  the  opinion  of  the  Court.  This  wa«  an 
action  instituted  to  recover  damages  for  the  non-performance  of  a 
covenant  entered  into  between  the  parties  on  the  25th  of  January, 
1817,  in  the  following  words,  (and  which  was  signed  and  sealed  by 
them:) — '^ Memorandum  of  an  agreement  entered  into  on  this  25th 
day  of  January,  1817,  between  Moses  Dillon,  of  Zanesville,  State 
of  Ohio,  and  David  Williamson  of  Baltimore,  State  of  Maryland, 
whereby  the  said  Moses  Dillon  obligates  and  binds  himself  to  deliver 
to  the  said  Williamson,  or  order,  at  Zanesville,  two  hundred  and 
fifty  barrels  of  flour,  not  less  than  one-third  of  same  flour  to  pass 
as  fine  quality,  the  remaining  two-thirds  of  superfine,  to  be  at  said 
place  by  the  first  day  of  March  next,  to  be  lined  and  in  good  ship- 
ping order;  and  to  deliver  on  the  15th  of  same  month,  two  hun- 
dred and  fifty  barrels  of  flour  of  same  quality  as  the  first  mentioned 
quality,  and  in  like  order,  to  the  said  Williamson,  or  order,  at  the 
above  named  place,  for  which  flour,  on  its  delivery  as  above,  the 
said  David  Williamson,  Jr.  binds  and  obligates  himself  to  pay  to 
pay  to  the  said  Moses  Dillon,  or  order,  the  sum  of  seven  dollars  per 
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r»te  of  loss  ;  and  hating  asoerf  a, 
prices  of  the  same  articles  of  «„,,  „  "j?  '■'«<>.  to  appl,  ii 
t«8S  were  delivered  And  the  leS-ned'*!  h""  ""  »„  J™;  , 
doctrine,  ,b,ted-"If  a  man  contraM  ./^  f?'  '''  «'«  «« 
for  instance,  by  a  particular  day  2S  ^-,'''""'" "l-mitrli 
Inferior  to  that  stipulated  f„r  J,'  f  ""l  'ai's,  or  deiirer  'lof  ,  i 
the  first  case,  is  the  price  of  such  a  "'"'  **  *>ffled  from  6 
and  where  it  was  to  be  delivered  :  or  if.  11  "■"  '™«  "'"'  /*» 
difference  .0  quality."  In  the  cjL,.  1.  „°  *'*»''i',  to  maite  n 
,„a,  1  P.fer.'  C.  C.  Rep.  176,  the^^"*^^  "'f"V>  ^  kaZyV, 
is  recognized  and  adopted.  Speaking  ^^A""' ''"»"'  •«  tke  Sre; 
n^aa,  the  Judge  says,  «  with  this  rnlf  Hf  "■'*  "  eiljihi,  v» 

diss»tisfled ;  and  the  reason  oflt  ja  ojf  ■  Court  finds  jio  cause 
teas  of  the  best  quality  at  Canton  •  -J'.**"*'  *''*  contract  is  to  rli 
price  of  such  teas,  at  that  place  is  th  '-^  ^  "**'  compiled  will 
sustained  by  the  plaintitf."  '  J nst  measure  of  the  da. 

But  it   is  thought  this  rule    to 
afford  to  the  plaintilT  ample  justice^T^**'"   "'®  damages,   wil 
amount  of  expenses  necessarily  jn„    '  ~5  ought  also   to  recove' 
New  Orleans  for  inspection.     The  '°  '^''^POrting  tlie  tia 

Aast  *""'■  If  "'»'  '""'l>een«.V.°''T''r.''''°''''  "■*"  "■>•  "" 
*""  it  should  be  found  in    '  »  ""P"'"'™  between  the  •  pa 

Court  can  only  act  upon  the  eont     'f"*'^f°'-     '"  ""    absence, 

such  contmot  the  general  estabhsSn?  "•'/ """,  "•  »-■"  »PP 

J^"S:is:^»t^~^^- -- " 

ZZ^nT   "  '°  •'""  ""'  "'•"""  ■'"«•  of  O""  »t  ;i.,iies> 

v'durat  th  t  """"''  P<"'"™  P'"'  '■'■'""  »  witness,  who  knew 
tie   iiir  P'nce;  and  that  in  the  absence  of  such  positive   pr 

f'h  7  t***"'^  not  be  permitted  bo  establish  that  fact,  bv 
otner  testimony,  j,,  this,  we  think  the  Court  erred.  Tlie 
enoe  o  ered  j-^  ^^^^  ^^  ^r^^  contended,  secondary  evidence. 
IS  ol  the  same  in.„,t«'  with  that  required  by  the  Court,  altboi 
"Si^r  I''.  "  C  M-ol^'e  character.  Whe.,  testimony 
onereo,  which  „,.  .  „•  shows  there  is  other  evidence  ..f  a  l.ifl 
character,  it  1,  s  '"try  evidence ;  as  in  the  case  of  a  written  ag, 
"n„7li''?°Wir„0t'«lmi»,ible,  until  you  hrst  show  tl,,-  origi 
cannot  be  had-  L  ,=e  the  copy  of  itseU  clearly  proves,  there 
evidence  of  a  h/gJ|J»"bar-ctcr  "hicb  ousbt  to  be  proth.ced,  unl 
Its  absence  is  acj"?' °  d  lor.  Not  so  where  the  testimony  is  ol 
same  grade,  alth^,,  ,  .r  mav  not  have  an  equal  elfect  with  the.iu 
The  ohject  to  bi°"f.  "'j "I'tE  case,  «»>  the  relative  value  of  11. 
at  ZiuiMville,  l>ef„  fhat  delivered,  and  that  contract...!  l.ii ;  a 

this  might  b.^  p^"«"  -rher  by  rwitness  who  knew  the  prl.e  ol  e. 
kind  Of  flour  at  ™'"'  "''me  or  13V  '^"^"'^  ""'  '"'■"  "'  "'"j" 
Pl--,  by  whic    thej^O  »>"'d  j»^ee  ■"■  '"  """   ™  "    "  "'       ' 
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Dawnes  vs.  Back,  2  Serg.  i&  Lowb.  407,  and  the  case  of  M^ Arthur  vs. 
Lord  Seaforthj  2  Taunt  257,  do  not  apply  to  it.  By  this  contract 
the  price  was  to  paid  when  the  floor  was  delivered.  It  is  not  for 
affreightment,  and,  therefore,  not  within  the  doctrine  laid  down  in 
Bracket  vs.  M^Nair,  14  Johns.  Rep,  170,  and  Amory  vs.  APOreggor, 
15  Johns.  Rep.  24,  even  if  the  anthority  of  those  cases  had  never 
been  questioned ;  nor  is  it  a  contract  for  the  sale  and  delivery  of 
articles  where  no  time  or  place  is  specified  for  the  delivery,  as  in 
Bridge  vs.  Wain,  2  Serg.  db  Lowb.  486.  These  are  cases  decided 
npon  princii>les  not  applicable  to  the  one  now  before  us,  and  we  look 
in  vain  to  them  to  aid  us  in  forming  a  correct  opinion  in  this  case. 

It  is  believed  that  no  case  can  be  found  where  there  was  an  agree- 
ment to  deliver  a  specific  article  at  a  particular  time  and  place,  and 
the  money  to  be  paid  at  the  time  of  delivery,  that  the  value  of  that 
article,  at  the  time  and  place  of  delivery,  was  not  considered  the 
measure  of  damages,  unless  where  the  contract  showed  it  was  for  a 
particular  purpose,  and  special  damages  were  laid  in  the  declaration. 
In  Chipman  on  Contracts,  121,  it  is  stated,  ^^If  property  be  sold  at  a 
particular  price,  to  be  delivered  at  a  future  day,  and  in  the  mean- 
time the  property  rise,  the  purchaser  is  entitled  to  the  rise  of  prop- 
erty; and  if  the  property  be  not  delivered,  the  value  of  the  prop- 
erty, at  the  time  and  place  of  delivery,  is  the  measure  of  damages." 
And  in  Shepherd  vs.  Hampton,  3  Wheat.  200,  "It  was  the  unanimous 
opinion  of  the  Court,  that  the  price  of  the  article,  at  the  time  it  was  to 
be  delivered,  is  the  measure  of  damages."  See  also  the  case  of  Leigh 
vs.  Patterson,  4  Serg.  dh  Lowb.  204;  Gainsford  vs.  Carroll  and  others, 
9  Serg.  dt  Lowb.  204,  and  Cannell  vs.  M^  Clean,  6  H.  dc  J.  297. 

The  same  rule,  we  think,  will  apply,  where  the  damages  are 
claimed,  not  for  the  non-delivery  of  the  article,  but  for  the  delivery  of 
an  article  of  a  different  quality  from  that  contracted  to  be  delivered. 
The  difference  of  price,  at  the  time  and  place  •  stipulated  for  ^^^ 
the  delivery  between  the  article  delivered  and  that  contracted  *^^ 
for,  is  the  measure  of  damages. 

The  case  of  Oilpins  vs.  Consequa,  1  Peters^  C.  C.  Rep.  86,  sustains 
this  position.  That  was  an  action  brought  to  recover  damages  for 
the  non-delivery  of  teas,  of  the  quality  contracted  to  be  delivered, 
by  Consequa,  the  defendant,  to  the  supercargo  of  Gilpins.  Conse- 
qua stipulated  to  deliver  at  Canton  a  cargo  of  tea  for  the  Pennsyl- 
vania Packet,  to  be  fresh,  prime,  and  of  the  first  chop.  The  tea  was 
delivered,  and  carried  first  to  Philadelphia,  and  afterwards  to  Am- 
sterdam, where  it  was  sold  at  public  sale,  according  to  the  usage. 
From  a  comparison  of  the  sales,  it  appeared  these  teas  sold  for  less 
than  some  other  teas  of  the  same  kind,  which  was  attributed  to  their 
being  of  inferior  quality.  Judge  Washington  charged  the  jury,  that 
as  the  contnict  was  to  deliver  t«as  at  Canton  of  a  certain  quality, 
they  would  consider  the  sales  at  Amsterdam,  and  the  comparison  of 
them  with  those  of  other  teas,  not  as  furnishing  the  amount,  but  the 


316  WILLIAMSON  vs.  DILLON.— 1  H.  &  G. 

rate  of  loss ;  and  having  ascertained  the  rate,  to  apply  it  to  the 
prices  of  the  same  articles  of  first  quality  at  Canton,  when  these 
teas  were  delivered.  And  the  learned  Judge,  in  Illustration  of  this 
doctrine,  stated — "If  a  man  contract  to  deliver  a  quantity  of  floor, 
for  instance,  by  a  particular  day,  and  fails,  or  deliver  it  of  a  qaaiity 
inferior  to  that  stipulated  for,  all  that  can  be  claimed  from  him  in 
the  first  ease,  is  the  price  of  such  flour  at  the  time  and  place  when 
and  where  it  was  to  be  delivered ;  or  in  the  second,  to  make  np  the 
difference  in  quality."  In  the  case  of  Willings  dt  Francis  vs.  Conse- 
quay  1  Peters^  C.  C.  Eep,  176,  the  doctrine  laid  down  in  the  first  case 
is  recognized  and  adopted.  Speaking  of  the  rule  in  Oilpins  vs.  Ccm- 
seqiMy  the  Judge  says,  "  with  this  rule  the  Court  finds  no  cause  to  be 
dissatisfied ;  and  the  reason  of  it  is  obvious,  the  contract  is  to  deliver 
teas  of  the  best  quality  at  Canton ;  if  it  be  not  complied  with,  the 
price  of  such  teas,  at  that  place,  is  the  just  measure  of  the  damage 
sustained  by  the  plaintiff*. '^ 

But  it  is  thought  this  rule,  to  ascertain  the  damages,  will  not 
afibrd  to  the  plaintiff"  ample  justice;  he  ought  also  to  recover  the 
amount  of  expenses  necessarily  incurred  in  transporting  the  flour  to 
New  Orleans  for  ins[>ection.    The  answer  is,  such  was  not  the  con- 

3.itit  ^'*^^*'  ^^  ^^^^  ^^^  ^®^^  ^  stipulation  between  the  ♦  parties, 
*^^  it  should  be  found  in  the  agreement.  In  its  absence,  this 
Court  can  only  act  upon  the  contract  as  they  find  it,  and  apply  to 
such  contract  the  general  established  principles  of  law. 

The  next  question  is,  whether  the  testimony  offered  by  the  plain- 
tiff was  admissible  for  that  purpose. 

Through  the  whole  trial  of  this  cause,  the  Court  of  Baltimore 
County  seems  to  have  aeted  under  the  impression  that  no  testimony 
Wcis  admissible  to  prove  the  relative  price  of  flour  at  Zanesxille, 
unless  it  was  direct,  positive  proof  from  a  witness,  who  kuew  the 
value  at  that  place  f  and  that  in  the  absence  of  such  positive  proof, 
the  jury  could  not  be  permitted  to  establish  that  fact,  by  any 
other  testimony.  In  this,  we  think  the  Court  erred.  The  evi- 
dence ofl'ered  is  not,  as  wa«  contended,  secondary  evidence.  It 
is  of  the  same  grade  with  that  required  by  the  Court,  although 
perhaps  of  a  less  conclusive  character.  Where  testimony  is 
offered,  which  of  itself  shows  there  is  other  evidence  of  a  higher 
character,  it  is  secondary  evidence ;  as  in  the  case  of  a  written  agree- 
ment— the  copy  is  not  admissible,  until  you  first  show  the  original 
Ciinnot  be  had ;  because  the  copy  of  itself  clearly  proves,  there  is 
evidence  of  a  higher  character,  which  ought  to  be  produced,  unless 
its  absence  is  accounted  (or.  Not  so  where  *the  testimony  is  of  the 
same  grade,  although  it  may  not  have  an  equal  effect  with  the  jury. 
The  object  to  be  attained  in  this  case,  was  the  relative  value  of  flour 
at  Zanesville,  between  that  delivered,  and  that  contracted  for;  and 
this  might  be  proved  either  by  a  witness  who  knew  the  price  of  each 
kind  of  fiour  at  Zanesville,  or  by  showing  the  value  at  different 
])laces,  by  which  the  jury  could  judge  of  its  relative  value  at  Zanes- 
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ville.  The  testimony,  therefore,  oflFered  by  the  plaintiff,  of  the  price 
of  each  kind  of  flour  at  New  Orleans,  Marietta,  and  other  places, 
was  admissible,  and  ought  to  have  been  given  to  the  jury. 

The  evidence  offered  in  the  tifth  bill  of  exceptions  was  hearsay, 
and,  therefore,  properly  rejected  by  the  Court.  Some  difficulty  arises 
in  forming  a  decision  on  this  exception  from  the  want  of  care  in 
taking  down  the  evidence.  The  witness,  after  stating  that  ^'  he  had 
purchased  flour  at  Zanesville  in  the  spring  of  1817,  and  paid  for  it 
from  six  to  eight  dollars  a  barrel,  and  that  he  had  paid  for  the  freight 
of  flour  from  Zanesville  to  •  New  Orleans  two  dollars  per  bar-  .  ^^ 
rel,"  said,  that  all  the  information  he  had  as  to  the  purchases  ^^  ' 
and  prices  was  derived  from  his  brother  and  partner;  but  it  is  not 
distinctly  mentioned  whether  the  prices  spoken  of  related  to  the 
price  of  flour  alone,  or  was  intended  to  include  the  price  of  both 
flour  and  freight  from  Zanesville  to  New  Orleans.  From  a  compari- 
son of  the  several  parts  of  the  testimony,  we  are  led  to  the  conclu- 
sion, that  his  knowledge  of  both  was  derived  from  the  same  source. 
He  was  not  in  the  western  country  in  the  spring  of  1817,  nor  did 
he  make  the  purchases  himself,  but  the  whole  business  was  trans- 
acted by  his  brother  and  partner. 

The  Court  were  also  right  in  not  receiving  the  testimony  in  the 
sixth  bill  of  exceptions.  Maunsel  White,  the  witness,  stated,  ^^  that 
he  was  called  on  in  the  spring  of  the  year  1817,  by  Bichard  Belf,  to 
state  the  difference  usually  allowed  on  the  sale  of  flour  between 
superfine,  fine,  common  and  middling;  that  he  then  stated  the  difier- 
euce  was  as  follows,"  &c.  This  might  be  true,  and  yet  he  might  have 
no  knowledge  of  the  facts.  He  only  swears  he  made  the  statement 
to  Belf,  but  he  does  not  swear  that  statement  was  true,  or  that  he 
either  then  knew,  or  ever  did  know,  the  facts  to  be  as  he  stated  them 
to  Belf. 

The  testimony  offered  in  the  seventh  bill  of  exceptions  was  hear- 
say, and,  therefore,  liable  to  the  same  objection  with  that  contained 
in^the  fifth. 

That  part  of  the  evidence  in  the  eighth  bill  of  exceptions  that  re- 
lates to  the  price  of  flour  in  New  Orleans  in  1817,  and  that  which 
was  offered  to  prove  there  was  no  public  inspection  at  Zanesville,  at 
or  before  the  time  mentioned,  ought  to  have  been  received;  the  resi- 
due of  the  testimony  mentioned  was  properly  rejected.  The  price  of 
flour  in  1811  and  1819,  could  not  afibrd  a  correct  standard  to  show 
its  value  in  1817. 

We  concur  in  the  opinions  given  by  the  Court  below,  in  the  first, 
fifth,  sixth,  and  seventh  bills  of  exceptions,  and  dissent  from  those 
in  the  second,  third,  fourth,  eighth,  and  ninth  bills  of  exceptions. 

DoBSEY,  J.  dissented  from  the  opinions  of  the  Court  below  in  the 
first,  third,  and  fifth  bills  ot  exceptions. 

Judgment  reversed^  and  procedendo  aw€^ded. 


j^bleiicss  or  saoh  exptctation  is  ■„  -1^*5, 

i.irv,  to  (lecicie.    If  the  fanfo        ^'^tter  ioi-  +i,     ^ 

p..„„oi.u«,  .coo,-d,„gly  a,  ,^  «^».r,_„  ,„  ^^^  .,^.  .'..CI.  »< 
facts  to  1»!  iraind  in  this  case  iuatii ■  "'"'  'he  /hot,  Wlirt  in 
hi.  drar.  w,„„„  have  beea  Lai^f't"?  ''"'  .I^trte.^jL." 
di.,vwe.8hamls,he  >,a8  hi,  debtor  '"  ''™'"   iarioj /i„.ds  i, 

iuteroourse  between  them  ae  would  '7"°  P''°°''  "f  »"«!•  «  "»»" 
promise  by  tl,.,  drawee  to  accept  thij  "^ '''  "^  "'°'-l  cred/(-no„,e> 
a^conimodaf,(,n-no  consignment  o?  ■'"JM'ierdrart  for  the  lira, 
ai-ovrer  had  ;,„.v  reason  to  eincet"  fT"'"  '•">»'  drawee,  whici 
Ui9  lull,  but  tl,e  only  proof  j,'  ™' "'"'1  be  received  in  tin.e  to  , 
tuat  he  ejin-oted  funds  of  th.  j  drawee  informed  the  pi 

Utmds,  with  which,  when  rec«if.L  i"'"'  """I''  «''<"■"'•  ™">6  '<> 
wards  did  arnve,  but  whether  in  """"'''  l'"^'-     That  funds  a 

jiot  appear.  What  may  have  i»  '''^**  ""onth,  or  fire  years  after,  i 
_j  astotlioreceiptoffunrt  r  "  ^'^*'  expectations  of  the  dra 
«  '  •  are  not  even  admisslhl  ^  ""'  'Irawer,  is  •  immaterial ;  I 
were,  they  cuii  have  no  inUn  "'"""ce  in  this  cause.  But  if 
exi'eetatious  only  is  the  enn  ■  "^  *""  ^^'^^  <"''  ^^^  drawer— into  wl 
of  -f^ffffP  vs.  riiorpe  12  Ptji""^  ^  ^^  made.  The  facts  in  the  c 
Selrc.  220,  alloi-d  much  stm  ^™'  ""*  CUmJue  vs.  Daluyn,  i  Mau 
in  the  drawers  that  their  Wn^^'  evidence  of  a  reasonable  esliecta 
eiit  case ;  yet  there  the  *""'*'  ""^  'mnored,  than  those  in  the  | 

grounds"  teqiiin,^  bv  i  '"""'  ""Uuiieed  iusufflcient.  The  "  i-eusou 
a  wild  eipectation   n  "*  """  »"''ll  a»  >">uld  Mcite   an  idle  li 

honored,  but  „„„h  '  ""■  "  remote  probabilltv,  that  the  biU  njish: 
its  piiyinent ;  ,<uch7„?*"°  "  '"«  Mpoctatron,  a  strong  probab.Vil 
prodem-o  and  Si,!^^'^  ■»  """M  "'"luce  »  merchant  ol  com 
like  bill.  Tl,,  ,.  ™"My  regard  for  his  commercial  credit  t»,dr 
We  therefore  thhik  ,1""'  "^se constitute  no  auoU  reasonable  grou 
jury  that  the  pSi'i""  "-e  Oountj  Court  erred  in  '""'""'"S 
«vcrse  their  j'udg^ffwa,  not  entitled  to  recover,  and  consequ, 

'■''■^Smenlr^cmd.mdP'-'""'""''"'"'""" 

"'^"""OCK  r..  w™,^„,,  ^dni'i-J'""--  '»^'- 
II  IB  an  esiabij^ ,  "  **.R  ^  ^ 

Ki™  iZ,      '"■  i>m1'1'''"'''»8  that  oC"  ";',M  pleaiioB  Jmumd 

'""■•  a.  i,Tr'  •"»  P«"y  wS  '•  /S  »«■  """  >""""  °' 
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hands,  bat  the  bill  was  not  again  presented  to  him  for  payment,  and 
that  if  it  bad  been,  he  would  have  paid  it.  And  further  proved  that 
the  defendant,  when  he  drew  the  bill,  was  indebted  to  the  witness^ 
the  drawee,  but  that  notwithstanding  he  would  have  paid  the  draft 
when  funds  came  into  his  hands;  and  that  the  said  funds  were  all 
disposed  of  for  account  of  the  drawer  of  the  said  bill.  Upon  which 
the  defendant  prayed  the  Court  to  instruct  the  jury,  that  the  plain- 
tiff was  not  entitled  to  recover.  Which  instruction  the  Court,  [Han- 
son and  Ward,  A.  J.]  gave  to  the  jury.  The  plaintiff  excepted. 
Verdict  and  judgment  for  the  defendant,  and  the  plaintiff  appealed 
to  this  Court. 

The  cause  was  argued  at  the  last  June  Term,  before  Buchanan, 
O.  J.,  Stephen,  Archer,  and  Dorset,  JJ. 

R.  Johnson  and  Oill^  for  the  apx)ellant,  contended,  that  under  the 
circumstances  stated  in  the  bill  of  exceptions,  no  notice  of  the  re- 
fusal of  the  drawee  of  the  bill  to  pay  it,  could  be  required  by  the 
drawer.    Eichelherger  vs.  Finlep,  7  H.  dtJ.  381 ;  2  Phill  Uvid.  10,  21. 

Meredith  and  R.  B.  Magruderj  for  the  appellee,  cited  Eichelberger 
vs.  FinUy,  1  H.  t&  J.  381 ;  Chitiy  on  Bills,  268 ;  Bailey  on  Bills,  239, 
240, 241 ;  RucJcer  vs.  Hiller,  3  Campb.  217 ;  S.  C.  16  East,  43 ;  Robins  vs. 
Oibson,  3  Campb.  334 ;  Blackhan  vs.  Boren,  2  Campb.  603 ;  Clopper 
vs.  Union  Bank  of  Maryland,  7  H.  <&  J.  92.  Curia  adv.  vult 

Dorset,  J.  at  this  term  delivered  the  opinion  of  the  Court.  To 
support  the  opinion  of  the  Court  below,  the  appellee's  counsel  have 
relied  on  three  positions,  (either  of  which,  if  tenable,  would  be  suffi- 
cient for  their  purpose,)  viz.  1.  That  Mrs.  Matilda  Cathell  was  not 
competent  to  demand  payment  of  the  bill.  2.  That  she  consented 
to  receive  a  conditional  acceptance,  and  thereby  gave  time  to  the 
ac(^ptor.  3.  That  the  drawer  had  reasonable  grounds  to  expect  that 
his  bill  would  have  been  honored. 

•  There  is  nothing  to  sustain  the  first  i>osition.    The  defend-    .  ^ 
ant  has  in  express  terms  authorized  Mrs.  Cathell  to  receive  the  *  •  ^ 
amount  of  the  bill.    To  deny  her  the  right  to  demand  it,  would  be 
sanctioning  an  absurdity  for  the  mere  purpose  of  working  injustice. 

The  second  position  is  equally  untenable.  The.facts  stated  in  the 
bill  of  exceptions  would  not  have  warranted  the  jury  in  finding  Mrs. 
Cathell's  acceptation  of  a  conditional  acceptance  of  the  bill,  much 
less  are  they  of  that  conclusive,  resistless  character,  which  would 
authorize  the  Court  to  assume  the  fact,  to  the  ascertainment  of  which 
a  jury  only  were  competent. 

The  third  position  was  that  most  obstinately  contended  for,  which 
was  conceived  to  be  impregnably  fortified  by  that  part  of  the  rule 
established  in  Eichelberger  vs.  Finley  <&  Van  Lear,  1  H.  &  J.  381^ 
which  dispenses  with  notice  only  where  the  drawer  had  no  reason' 
able  grounds  to  expect  that  his  bill  would  be  honored.    The  reason- 


„„  MUEDOCK:   rs.  -WINTEK.— 1  H.  &  G. 

1,  „r-«ol  suet  expectation  is  .natter  for  tUe  Court,  <«»<i .""»'' 
"""to  decide"     If  the  laota,  uiH.a  which  the  question    ariMS,  V 
^°Ittedorbru„dem,vble,  then    the    question    ':>'>°°";'», "'i'"^':, 
"   ,f^oll»wtol»l.i-ono..uoe<l    by    the    Court;  hut    iC  the   too 
"^froverted,  or  tlie  proof  be  equivocal   or   contradlctoIT,  then   1 
""IS"  miJ^ed  question    both   of  law   and  fact    m    which    cas. 
rTirt  bypothetically  instruct  the  iury  as  to    the  law,  «•  be  b^ 
^nootced  «oeoidingly  ns  they  may  find    the    facts.     What   an 
,t,  to  be  found  in  this  case  i,i»tilylng  the  drawer's  expectation 
h      dta"  "<>"'>'  '"»^''"  >Jo«"  I'a'd  '     S"   ''*''  f"""   leaving  funds  ii 
rt^iwee's  liaiids,  he  wan    liia   delttor — no  proof  of  such  a  comm* 
-    tercourse  iietween  tliein  as  wtmld  imply  a  mutual  credit — no  pre' 
"roniisehy  tbe  drawee  to  accept  this  or  any  other  draft  Ibrthedra 
\(«.oininodatiou — no  consignment  of  goods  to  the  drawee,  whicl 
ir&wer  ba*l  any  reason  to  expect  would  be  received  in  time  to 
his  hill,  but  the  only  proof  is,  tliat  the   drawee  inlormed  the  p 
th»t  be  expected  funds  of    tlie  drawer  would  shortly  come  t 
UaiidB,  with  which,  when  received,  he  would  pay.     That  funds 
vparda  did  arrive,  but  whether  in  one  month,  or  five  years  after 
not  appear.     What  may  have  been  the  expectations  of  the  di 
asto  thereceiiitof  fund«  from  thedrawer,  is*  immaterial 
4''*  aie  not  even  admissible  evidence  in  this  cause.     But  i: 
were,  they  can  have  no  influence  on  those  of  the  drawer — into 
expectations  only  is  the  ennnii  y  to  be  made.     The  facts  in  th 
of  i««  "'■  Thorpe,  12  Eatl,  1  TO,  and  Claridge  vs.  DaUon,  4  Jll 
gglu:.  226,  afford  much  strougtr  evidence  of  a  reasonable  expe 
in  the  drawers  that  their  bills  would  bo  honored,  than  those  in  t 
e„t  case  j  yet  there  they  were  adjudged  insufficient.    The  "  rea 
grouuds"  required  by  law  are  not  such  as  would  excite    an  id 
,„Ude.pectat,o,i,ora  leinote    probability,  that  th"  bm  i^ 

^.«i.,™a«,  ,e»er.ed,  and  pr„«d«.do  a, 

M.Hbo..K    ...  w,..,«.,  -dm.r.-^n„e,fS... 

U  is  BO  BRlabliBhed  rul«  i,,  ,.j      ^. 

°  "'»  Oo  W.  the  derniilf  ^°5,lrai?S, 
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substantial  defect  in  the  declaration,  or  if  the  replication  be  bad,  the 
plaintiff  may  avail  himself  of  any  defect  in  the  plea,  (a) 

So  where  in  an  action  on  a  promissory  note  payable  four  moi^ths  after  date, 
the  defendant  pleaded  non  assumpsit  infra  tres  annos,  to  which  the  plain- 
tiff replied,  that  he  at  the  time  of  making  the  promise,  was  beyond  seas 
and  without  the  jurisdiction  of  the  Court,  and  so  remained  and  con- 
tinued, &c.  and  the  defendant  demurred — Judgment  was  rendered  for 
the  plaintiff;  for  that  mode  of  pleading  the  Act  of  Limitations  in  this 
case,  is  defective. 

The  Act  of  Limitations  begins  to  operate  as  a  bar  from  the  time  the  cause  of 
action  arises,  and  not  from  the  time  of  making  the  promise. 

Appeal  from  Charles  Coanty  Court.  Action  of  assumpsit.  The 
writ  issued  on  the  11th  of  February,  1822.  The  declaration  con- 
tained a  connt  on  a  promissory  note,  dat^d  at  Boston  on  the  15th  of 
July,  1816,  for  $88,  payable  in  four  months,  with  •  interest,  -^^ 
executed  by  the  intestate  of  the  defendant,  (the  appellee,)  to  ^  • '^ 
the  plaintiff',  (the  appellant.)  The  defendant  pleaded  non  (Msumpaitj 
and  non  assumpsit  infra  tres  annos.  Issue  joined  on  the  first  plea ; 
and  a  replication  to  the  second  plea,  stating  that  the  plaintiff,  at  the 
time  of  making  the  promise,  was  beyond  the  6eas,  and  without  the 
jurisdiction  of  the  Court,  and  remained  and  continued,  &c.  De- 
murrer to  the  replication,  and  joinder  in  demurrer.  The  Court  ruled 
the  demurrer  good. 

The  plaintiff  then  prayed  the  Court  that  the  first  issue  be  tried, 
by  the  country.  Which  prayer  the  Court,  [Stephen,  C.  J.  and  Key 
and  Plateb,  A.  J.]  refused.  The  plaintiff  excepted ;  and  the  ver- 
dict and  judgment  being  against  him,  he  appealed  to  this  Court. 

The  cause  was  argued  before  Buchanan,  C.  J.,  Eable,  Martin, 
Abgheb,  and  Dobsey,  J  J. 

Stonestreetj  for  the  appellant,  contended,  1.  That  the  plea  of  non 
assumpsit  infra  tres  annos  is  no  answer  to  a  declaration  on  a  promis- 
sory note  payable  four  months  after  date,  as  it  might  be  true  that 
the  defendant  did  not  assume  at  any  time  within  three  years  before 
the  issuing  of  the  original  writ,  and  still  be  liable.  He  should  have 
pleaded  actio  non  accrevit  infra  tres  annos.  That  this  objection  is 
good  on  general  demurrer,  needs  no  authority  to  prove. 

2.  That  the  Act  of  Assembly  of  1818,  ch.  216,  repealing  the  sav- 
ings in  favor  of  non-residents,  as  given  in  the  Act  of  Limitations,  in 
its  operation  upon  this  case,  is  unconstitutional  and  void.  The  note 
in  this  case  is  dated  in  1816,  in  Boston,  where  the  plaintiff  then  re- 
sided, and  continued  so  to  reside  until  the  issuing  of  the  writ.  The 
Act  of  Assembly  taking  away  the  savings  in  favor  of  non-residents 


(a)  Approved  in  Turnpike  Road  vs.  State,  19  Md.  289.    Cf .  State  vs.  Merry- 
man,  7  H.  &  J.  65;  Weber  vs.  Fickey,  47  Md.  196. 
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''''?r„tabXtbe  i,l,m.tift-  .n»5-  ^vail  himself  of  any  '!>=««" 
"**  Here  the  repliuation  is  demur.ert  to,  v.nrt  although  It  m, 
pX'.t.uve  tVe  iJaiutm  iusiHta  that  the  aelendant  l,,,»  .n  h.s 
''"LlSatheVrst  fault  in  „leuaing;  au.l  this  object.ou  lead. 
"?     tnnoirs  whether  the  .lelendant'a  lileu  is  maintainublet 

aliesiiit  i»  instituted  for  the  recovery  of  money  duo  on    a   1» 

rvuote  imyable  in  four  tnontliH;  the  declaration  lain  tlie  usual 

'°,A  tn  this  declaration    the  defendant    has  plead  lum  a»«i«>ii)«it 

'fliia  mode  of  pleading  the  statute  of  Limttationa  is  in  many 

ot  available  ;  and   WiUiamit,  in  his  notes  to  Bodud^ii  vs.  Hnrr 

'c-rtundc'*.  03,  {note  G,>  assigns  as  a  reason,  that  if  the  cause  of 

,^ruetl  within  six   years,  it    is    iniiiiaterial   when   the  promi: 

pde,  beeause  the  statute  operates  as  a  har   only  from  the  ti 

^^use  of  action  arose,  and  not  from  the  time  of  making  the  y 

^^16  wot^8  of  the  statute  being  ''  within  six  years  next  after  tl 

of  action  accruing,"  and  not  alter,  and  he  puts   these  cases 

(ration  of  the  principle.     If  a    promissory    note   were   mad 

years  ago  to  pay  money  within    three  years   after,  the    statu 

bar;  soil  it  were  made  seven  y«ai-«  ago  to  pay  money  with 

montlifi  alter,  though  the  statute  wouUl  he  a    har,  yet    the  d 

most  not  plead  non  a»t,-umpmt  infra,  aejr  anno«,  tor  tiiat  would 

but  the  plea  must  be  causa  aclionta  ,^„  OAxrmiit  in/iu.  tex  am 

last  case  la  precisely  the  one   presented    here    for   our    cons 

«"''5™"LI"7  If   '"'"""  '"'o    ai>Ph"<l    to   if,  lor  the  phra 
,„„  Bnglisl,  statute,  so  far  as  concerns  this  point    is  precis. 

™Te.lea«,en,ein    "'","""•=''  *"  P'*="*  "^«  "'"•  '•'"•" 

,„„e«il"l   thedefendant       And    ,t       „'"'■■"'"'"    "''""    ""* 

.    a  inrv  to  trv  th?  i  ^    """  ^°""   should    have 

IT*   »ould  have  w„  ,",?"'■    °,"    *"'"   1'^*=^^  "''  """  "'"""I 
,„„,tbeea  correct  IZ"  S  ^  ?,"  ^i.-.^^o.^^f"'"    "-em,  hj 


Jt  uuon  tl.e  .1  oeiore   tliem,  had 

upon  the  demurrer  to  the  replication. 
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This  being  onr  opinion  upon  the  demurrer,  the  cause  must  be  re- 
manded to  Charles  County  Court  by  proceden4o.  And  it  is  in  this 
aspect  of  the  case  unnecessary  to  institute  any  inquiry  into  the  very 
important  point  which  has  been  raised  by  the  appellant,  whether 
the  Act  of  Assembly,  taking  away  from  the  plaintiff  the  savings  of 
the  statute,  be  constitutional,  so  far  as  respects  his  claim,  which 
originated  before  the  passage  of  the  repealing  law  ?  Nor  shall  we 
venture  to  intimate  any  opinion  on  that  subject, .especially  in  this 
case  which  has  been  submitted  to  our  consideration,  without  argu- 
ment on  the  question. 

Judgment  reversed^  and  procedendo  awarded. 


DuvAiiL  et  ux.  V8.  Harwood's  Adm'rs. — June,  1827. 

An  intestate  had  several  brothers  and  a  sister,  who  died  before  him,  leaving 
children  and  grandchildren,  and  one  brother  who  surrived  him,  but  who 
died  before  the  distribution  of  the  intestate's  estate.  In  the  distribution 
of  the  intestate ^s  personal  estate,  it  was  decreed,  that  the  children  of  his 
sister,  and  the  children  of  each  of  his  brothers,  who  died  before  him, 
should  receive  the  share  to  which  such  sister  or  brother,  if  she  or  he  had 
survived  the  intestate,  would  have  been  entitle^,  and  to  the  exclusion  of 
any  grandchildren  of  such  sister  or  brother  of  the  intestate — ^such  grand- 
children being  the  children  of  a  son  or  daughter  of  the  said  sister  or 
brother  of  the  intestate,  and  who  died  before  him.  And  that  the  share 
of  the  brother,  who  survived  the  intestate,  is  payable  to  the  executor  or 
administrator  of  such  brother.  An  intestate  died  without  descendants — 
a  sister,  and  the  children  and  grandchildren  of  several  deceased  brothers 
and  sisters  surviving  him.  Of  one  of  the  brothers  no  child  was  alive  at 
the  death  of  the  intestate,  but  several  of  the  grandchildren  of  that 
brother  were  then  living,  the  plaintiff  being  one — Held^  that  he  was  not 
entitled  to  any  part  of  the  intestate's  personal  estate.     (Note.)  (a) 

Appeal  from  a  decree  of  the  Orphans'  Court  of  Anne  Arundel 
County.  The  administrators  of  Benjamin  Harwood,  deceased,  peti- 
tioned the  Orphans'  Court  to  order  a  distribution  of  all  the  personal 
assets  in  their  hands,  amongst  the  legal  representatives  of  the  de- 
ceased, according  to  law.  The  Orphans'  Court,  on  the  26th  of  May, 
1827,  having  considered  the  petition,  and  being  satisfied  that  the 
said  Benjamin  Harwood  left,  at  the  time  of  his  death,  one  brother, 
Bichard  Harwood,  who  is  •since  dead,  leaving  children,  and  ^^m 
other  descendants ;  and  that  Thomas,  William,  Nicholas,  John  ^ '^ 
and  Samuel  Harwood,  who  were  brothers  of  the  said  Benjamin,  and 
Mary  Stockett,  who  was  a  sister  of  the  said  Benjamin,  departed  this 
life  in  the  life-time  of  the  said  Benjamin,  leaving  children,  and  other 
descendants ;  and  it  being  proved  to  the  Court  that  the  said  Eichard 

(a)  Approved  in  McComaa  vs.  Amos,  29  Md.  129.    See  Rev.  Code,  Art.  48, 
sec.  12. 
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iree  sum  of  money,  an<l  ,,  ''«  "'"'l  Benian>i„  i„  i,- 
,e  Court  ,l„a,,|„,,'3^"«  that  the  said  debt"  '"hi, ^" 
,are  of  the  »„„,  B„nr„^i"fd".  that  the  «„ui' \j'^*''' O"' 
..ei,aym.„toftl„,,al,l  dew  "«'"'"»  i"  not  In  ™  °«' ' 
.a,d  urtminixfratora  do  „.  V  ^n"  the  (Jourt  M  ^  ^,.  ""' 
their  hand,  „„  the  4  h  „?■*?'«'  '"«HbutiZ  o,  t",'*'""'  ' 
follow,;  One-seventh  oatt"'"'  ""t,  and  „  °'  "'"  I*"^- 
who  ,.  the  onlj  child  '„?  'h"/  """"^  '°  Kieha?.,  „'"'  "">  ' 
deceoaed.  One  other  ae^  *""»  Thomas,  R  "'"-woo, 
tive.ot  the, aid  BieharTriJ"'  '«"  ""•"har?;'.' T^*'  " 
part  ov  share  to  the  lecal  ^^^rwood,  deoea«  ^  '"*  '««' 
wood  decea.ed.  Ohe';?L?P'-'=''<'«at";es  cd  'V,  **"<=  ° 
aentat.ve,  of  the  «ald  Ni' ?' .""^enth  parT,  ,"'"  »*W  1 
e,.th  part  or  share  to  the?°'»«  H»rwood  ^  "'""=  >*  th 
wood,  deceased.  One"?, '''*^'*>  «Presenf. ■''"=•''"''<'■  O 
.entatires  of  the  "5  ""-er  «ev„„,?^""''>t'ves  „r  tl,„  .„ 


aentat.ve,  of  the  «ald  Ni"^''.'«'^«'nth  part  ,  ,"'"  »*W  1 
e,.th  part  or  share  to  the?°'»«  H»rwood  ^  "'""=  >*  th 
wood,  deceased.  One"?, '''*^'*>  «Presenf. ■''"=•''"''<'■  O 
.eotati.es  of  the  "a  d  Sa,*"'  '"'^■"^ar^^.T^""  "<■  tbe  sa 
seveuth  part  or  sh„„  °'""uel  Barw-IX  .  "''  •>^'"^re  to  th 
St<.ckett.  Andth;n'°"'e  wl^l  """"'  deceased  1 
or  the, aid  Bicha.^°  ^"'  ""  «"  n^id:!?;?'""""'^^^  of1 

would  have  bpL  "  "r  sh„.„  '""'e'><iant«  """Wre,, 
vived  the  saMi^  ""titled,  in  ■„','"'  '"  which '?/".■«.  >>y  re 
having  died  ^^"-Jandn.'  Por«  ">«  ""iS  Dar'""'  ""^n 
Sarah  Uavain,,",^--??"!.!  in  tl°e  M?»"'I"<>,  the "T"',""-.  P''' 
a  -on,  and  the  ^^^f^  ^;W.v  Grein  d"  "■"»"'  the  r'^^'""* 
time  of  the, aid,,.  Henry  s.  V,.^""ehtera    '?.  ,'"iB«n.j, 


Sarah  Unvain,,",^--??"!.!  in  tl°e  M?»"'I"<>,  the "T"',""-.  P''' 
a  -on,  and  the  ^^^f^  ^;W.v  Grein  d"  "■"»"'  the  r'^^'""* 
t,meofthe,aid,^„«enry  s.  li.^""ehtera    and    4*^°^ 

*'^*  '<>«.eTega,">e  'Seventh  ^-f^  "^'''I'lrenrj'^  '"^  ii. 
uted^ne-thinl  „  ''P'-eBentati  ^  "r  ^hVl  '  ""^  Court  do 
part  to  Mary  '^'..P-"  there"„\"'t'J-««  "'the  rj,',  >?'"■■«>  o^dt" 
children  of  the  sTS' fd  the  re,n  *=  "'^''i  Sa,  K^"'''°'»«,  ab 
gal  repre,eatati4v^J  Henry  ^""nainlng  t h i  »''  "■^Tall''' 

d^=1f?4--<^ra^^''{;ia^xJS;;>^.."'l^^^^ 
5^^Li;-.S.?^5^:^h^<^e;^,^SrT^o 


iu.»i.„n'^l,Be^«-y    l^^-;!,  V,,£^^ 

-c„,«.^       '™^*'''■'-"^Ji•i^;;r;:nro^.1 
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Marriott  and  Speed,  for  the  appellants,  when  they  were  stopped  by 
the  Court,  who  stated  that  the  only  qaestiou  in  the  case  which  this 
CJourt  could  act  upon,  had  been  decided  in  Robins  etal  vs.  The  State^ 
use  Polk,  (a)  Decreed,  that  the  •  decree  of  the  Orphans'  Court  - 
be  reversed  with  costs  to  the  appellants.  Decreed  also,  that  in  ^  •  • 
the  distribution  of  the  personal  estate  of  Benjamin  Harwood,  the  in- 
testate, the  children  of  his  sister,  and  the  children  of  each  of  his  broth- 
ers who  died  before  the  intestate,  shall  receive  the  share  to  which  such 
sister  or  brother,  if  she  or  he  had  survived  the  intestate,  would  have 
been  entitled,  and  to  the  exclusion  of  any  grandchildren  of  such  sis- 
ter or  brother  of  the  intestate — such  grandchildren  being  the  chil- 
dren of  a  son  or  daughter  of  the  said  sister  or  brother  of  the  intes- 
tate, and  who  died  before  the  intestate.  Decreed  also,  that  the  share 
to  which  Eichard  Harwood,  brother  of  the  intestate,  and  who  sur- 
vived the  intestate,  but  died  before  a  distribution  of  his  estate  took 
place,  is  payable  over  to  his  executor  or  administrator,  and  not  to  his 
children,  as  directed  by  the  decree  of  the  Orphans'  Court — this  Court 
not  meaning  to  interfere  in  any  manner  with  the  question  of  retainer 
by  the  administrators  of  Benjamin  Harwood,  for  the  claim  they  have, 
if  any,  against  the  said  Bichard  Harwood,  deceased,  the  proper  p«r- 
tles  not  being  before  the  Court  to  justify  them  in  deciding  on  that 
question.  Decree  reversed^  cfcc. 

(a)  The  case  of  Robins  et  al.  vs.  The  State^  use  of  Polk^  was  decided  at 
June  Term,  1809,  on  an  appeal  from  Worcester  County  Court.  It  was  an 
action  of  debt  on  the  administration  bond  given  on  the  estate  of  Zadok  Pur- 
nell,  deceased.  The  following  case  was  stated  for  the  opinion  of  the  Ck>urt, 
viz.  Col.  Zadok  Purnell  died  intestate  in  January,  1805,  and  without  chil- 
dren or  descendants  of  children.  At  the  time  of  his  death  he  left  one  sister 
living,  and  the  legal  descendants  of  three,  brothers  and  three  sisters,  who 
were  dead,  to  wit:  John,  who  had  no  child  living  at  the  death  of  the  intes- 
tate, but  who  had  seven  grandchildren,  one  of  whom  is  the  equitable  plain- 
tiff Thomas,  who  left  five  children  and  four  grandchildren.  William,  who 
left  three  children  and  one  grandchild.  Arralanta,  who  left  four  children 
and  six  grandchildren.  Zepporah,  who  left  eight  grandchildren;  and  Eliza- 
beth, who  left  seven  children  and  three  grandchildren.  The  question  was, 
whether  or  not  the  equitable  plaintiff  was  entitled  to  a  distributive  share  of 
the  personal  estate  of  Zadok  Purnell,  deceased?  The  County  Court,  [Done, 
A.  J.]  gave  judgment  for  the  plaintiff.  From  which  judgment  the  defend- 
ants appealed  to  this  Court.  The  cause  was  argued  at  the  preceding  June 
Term  before  Tilqhman,  Buchanan,  Nicholson  and  Gantt,  JJ.  by  Bullitt 
and  Whittington^  for  the  appellants,  and  by  J.  Bayly  and  W,  B,  Martin,  for 
the  appellee;  and  at  June  Term,  1809,  The  Court,  (except  Nicholson,  J.) 
dissented  from  the  opinion  of  the  Court  below;  and       Judgment  reversed. 
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SATJEB'WEns    vs.  BBVTTNKa. — June,  1827. 
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i  note  endoraed  for  the  accommodation  of  the  maker,  and  pa 

a  security  for  a  usurious  loan ,  is  a  usurious  contract   in  it 

the  lender  ib  in  fact  to  be  considered  the  first  holder  of   tV 

Tbe  terms  to  negotiate  a  uote,  import  the   passLne  it   for  mon. 

a  note  tor  money,  means  to  transfer  such  not*  to  another 

APPEAL  from  Baltimore  County  Court.  AsKumpsit 
(now  aiipeilant,)  against  tbo  milker,  (the  api^etlee  ^  ot 
uote,  payable  to  George  J.  Brown,  and  by  him  •  enrtti 
5Ii.rt...E.chelberger,who  eimorse.l  it  to  the  plaintil 
ea«c.8(uily  stated  by  the  Judge  who  delivered  the 
Court. 

t,ml.l.t6  and  perfect  noiej^-^^  *':"'""'"   '»  '"" 
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loan  made  on  said  note  conld  vitiate  it,  and  that  it  was  therefore 
valid  in  the  hands  of  a  subsequent  bona  fide  holder  for  a  full  and 
valuable  consideration. 

They  cited  Parr  vs.  EUasofij  1  Uast^  92;  Doffnall  vs.  WigUy^  11 
EctsU  42;  Daniel  vs.  Cartony,  1  Esp.  274;  Foltz  vs.  Jtfey,  1  Bay^  486; 
Barclay^  qui  tarn  vs.  Walmsleyj  4  East,  55 ;  Boioyer  vs.  Bampton,  2 
iSfra.  1155;  Lowe  vs.  Walter,  2  Boug.  735;  Young  vs.  TVrt^Ai,  1 
Camph,  139,  141 ;  J.c/:tond  vs.  Pcarce,  2  Camph,  599 ;  Ijowes  vs. 
Mazzaredo^  1  /8/arA:.  385,  (2  &'er<7.  cfc  Xom?.  438;)  Wtifcte  vs.  Roosevelt^ 
3  JohnSj  Cos.  66 ;  Jones  vs.  iZaA:e,  2  Johns.  Cos,  60 ;  £enn6<^  vs.  Smithy 
15  Johns.  355;  Churchell  vs.  /Siiter,  4  Jlfa«9.  156;  Powell  vs.  Waters, 
17  Johns.  181;  3/ari?in  vs.  MWuUum,  20  Johns.  288;  Durham  vs. 
De^,  13  Johns.  40 ;  3£unn  vs.  !Z%6  Commission  Company^  15  Johns.  44 ; 
Smith  vs.  Bea4)h^  3  7>ay,  268 ;  ^/ii«  vs.  Tf arn,  CVo.  Jao.  33 ;  Bwr^  vs. 
Otri'nn,  4  ^.  <]^  J.  507 ;  Jones  vs.  Davison^  1  jffoit,  256,  (3  fiien/.  cfc 
Xotr.  92;)  Xiicas  vs.  Latourj  6  H.  &  J.  100. 

Mitchellj  R.  B.  Magruder,  and  JTenne^i^,  for  the  appellee,  cited 
Lowe  vs.  ffaZter,  2  Doug.  736 ;  Nevison  vs.  Whitely^  Cro.  •  C'ar.  ^^q 
501 ;  £oot^  vs.  Coo^,  1  Freeni.  264 ;  Parr  vs.  Eliason^  1  JBJost,  "*  •  ** 
92;  Meylynvs.  Adamsonj  2  ^i^rr.  676;  Ackland  vs.  Pearce,  2  Gampb. 
599;  Jlft^nn  vs.  I%e  Commission  Company^  15  Johns.  44;  Powell  vs. 
TTtit^ers,  17  Jbftns.  176;  Jlfaritn  vs.  M^Cullum^  20  JoAns.  288;  2  iStarAr. 
Evid.  250;  Chitty^  on  BillSy  78,  (ond  notes;)  Lansing  vs.  Oaine^  2 
Johns.  Rep.  303,  304;  Lowes  vs.  Mazzaredo^  2  iSer^.  <£  £ou^.  438. 
Jones  vs.  Davison^  3  iSeri;/.  <j&  Xotr.  99,  (note;)  Webber  vs.  Maddocks^ 
3  Campb.  1,  cited  in  CM'tt;^  on  £iZ2s,  132  b;  1  iStorA;.  JJtnd.  414;  £anA; 
q/"  CTttca  vs.  Wa^er,  2  Cowen^s  Rep.  763;  JVet(7  IotAj  JVre  insufance 
Company  vs.  ^Zy,  J  ft.  705,  706,  707;  OWtty  on  Bills^  105,  (note,)  100, 
i(note  5 ;)  Tyson  vs.  Richard^  3  H.  i&  J.  111.  Ci^ria  a<2r.  imZt. 

Stephen,  J.  at  this  term,  delivered  the  opinion  of  the  Court. 
On  the  trial  of  this  case  in  the  Court  below,  the  plaintiff,  (now 
appellant,)  gave  in  evidence  the  following  promissory  note:  '^Balti- 
more, Feb'j  26th,  1819.  Ninety  days  after  date  1  promise  to  pay 
Gleorge  J.  Brown,  or  order,  seventeen  hundred  and  forty-five  dollars, 
and  twenty  cents,  for  value  received ; "  which  note  was  signed  by 
the  defendant,  (the  appellee,)  and.  wa^  endorsed  by  George  J.  Brown, 
Martin  Eichelberger,  and  the  plaintiff,  and  proved  the  hand-writing 
of  the  maker  and  endorsers  respectively;  and  further  proved,  that 
the  said  promissory  note  was  passed  bona  fide^  and  in  the  due  course 
of  trade,  and  for  a  valuable  consideration,  into  the  hands  of  the 
plaintiff;  and  here  the  plaintiff  rested  his  case.  Whereupon  the 
defendant  called  Martin  Eichelberger,  whose  name  is  on  the  note, 
who  being  released,  was  admitted  to  be  a  competent  witness,  who 
testified,  that  having  been  pressed  for  money,  at  the  time  this  note 
was  made,  he  applied  to  the  defendant  to  lend  him,  for  his  sole 
accommodation,  the  defendant's  note,  to  be  negotiated  in  order  to 
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He  further   proved    by    Mid   »ij 

l,i«   request,    und   that   lie   t 

liiown,    i'«r    a   loan 

„ke    liim    upon    the   said   liol 
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,l„  money  for  lii«  n»e 

lied  witb  tbe  notl!,  to    George 
SdeS    Bmwa    agreed  '        ' 
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,rtnt   for  iiit. 


lM>se.      On    he' 


V;.pa  the  witness  fnitUer  said,  that  the  note  was  dra- 
"'"tuout  the  n«me  of  the  payee  inserted  in  it,  when  he 
"wii  linviiig  first  inserted  liis  name  as  payee,  and 
^-'wTcA  Brown  as  the  lender  of  the  money,  and  not  as 
*'  ioiire  H  \onn  for  him  on  the  note,  for  a  commiasic 
'**^*t€  w^  ^"^^  negotiated  lor  the  purpose  of  raisi 
""oriousintoreat,  and  that  the  above  mentioned  sun 
"^  pairt  l>y  Blown  to  him,  a  lew  days  after  he  had 
uote  to  Brown. 

the  plaintiff  then  produced    as  a  witness,  Gcorf^e 

ytitiecl  that  he  bad  no  i"ecollection  whatever  «tf  the  sai< 

tlii^  suit  wa**  brought,   other    tUau    from    his    name 

tliereon  in  his  own  band-writing;    that    he    ha<l   no 

l^.^viiig  iliscounted    said   note,  or  any  other  of   said   1 

j^t  iisnrions  inter«?st,  his   pecuniary  affairs   being    the 

ra-ssert,  so  that   be  was  oompoUed    to  scrape   togethe 

j,,    his  iiower   for   his   own    use;    tliat    he    has   discot 

„((te  nt  '">nk  for   the   use   of    the    said    Eiehelberge 

Viis  embarrassed  situation  at  that  time  his  memory 

vt-iy  inaccurate.      The  defenaant  then  offered  John 

,,cieut  witness,    wl»o   statetV    that    he    did    not 

,l,e  not*  in  question,  hut  that  the.  diemorandui 

,vi,s  in  his  hand-writing,  that  it  eorre.si>onrted  preei. 
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,^.,„ey  mentioned    m    the   memora,ndum,  he   ren.en 
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„«,,the  mouey  to  Br„»„,  a„a  gave  it    to  l.i.n  , 
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tioD,  for  the  accommodation  of  Martin  Eiclielberger,  and  by  faim  wa» 
put  into  the  hands  of  George  J.  Brown,  that  he  might  procure  a 
loan  of  money  thereon  for  said  Eichelberger,  and  by  George  J* 
Brown  was  accordingly  negotiated,  to  raise  money,  and  that  the 
sum  of  $1,648  08  only,  was  raised  thereon  by  George  J.  Brown,  and 
paid  over  by  him  to  Martin  Eichelberger,  then  the  plaintiff  is  not 
entitled  to  recover,  notwithstanding  he  was  not  the  lender  of  the 
money,  but  a  subsequent  holder  for  a  valuable  consideration,  with- 
out notice  of  such  previous  usury.  And  the  defendant  further 
prayed  the  direction  of  the  Court  to  the  jury,  that  if  the  jury  should 
believe  that  the  note  was  made  by  Brunner,  without  consideration, 
for  the  accommodation  of  Martin  Eichelberger,  and  by  Martin  Eich- 
elberger was  put  into  the  hands  of  George  J.  Brown,  without  any 
value  paid  therefor  by  Brown,  that  he  might  procure  a  loan  of  money 
thereon  for  Martin  Eichelberger,  and  by  George  J.  Brown  was  put 
into  the  hands  of  the  aforesaid  John  M'Fadon,  a  broker,  to  negotiate 
to  any  purchaser,  for  the  purpose  aforesaid,  who  negotiated  the  same 
at  a  discount  of  $97.12,  to  one  Heidleback,  who  became  the  first 
holder  thereof  for  value,  and  that  the  proceeds  thereof,  after  deduct- 
ing the  interest  aforesaid,  and  his  own  commission  as  broker,  was 
paid  over  by  said  M'Fadon  to  George  J.  Brown,  who  paid  the  same 
over  to  said  Eichelberger,  that  then  the  said  note  wa«  usurious  and 
void  in  its  inception,  and  the  plaintiff  not  entitled  in  law  to  recover, 
notwithstanding  the  jury  should  be  satisfied  that  he  was  not  the 
lender  of  the  money,  but  a  subsequent  holder  for  a  valuable  con- 
sideration, without  notice  of  such  previous  usury.  Ui)on  these 
several  praj'ers,  the  Court  [Archeb,  C.  J.,  Hanson  and  Ward, 
A.  J.]  gave  the  instructions  prayed  for;  and  the  plaintiff  excepted. 
And  the  question  to  be  decided  by  this  Court  is,  whether  there  is 
eri'or  in  any  of  the  opinions  given  by  the  Court  below  f  Upon  an 
examination  of  the  authorities  relative  to  this  subject,  the  principles 
seems  •  to  be  well  vsettled,  that  there  where  a  note  commences  ^^^^ 
in  usury;  or,  in  other  words,  where  a  note  is  tainted  with  ^^'^ 
usury  at  its  birth,  when  it  first  becomes  legally  efficient  and  opera- 
tive, so  as  to  give  to  the  holder  a  right  of  action  upon  it.  no  subse- 
quent holder,  for  a  valuable  consideration,  without  notice  of  such 
usury,  can  maintain  a  suit  upon  it — such  note  being  declared  by 
statute  null  and  void.  In  Munn  vs.  The  Commission  Company^  15 
Johns.  Rep.  55,  Spencer,  Justice,  in  delivering  the  opinion  of  the 
Court  says  "the  true  test,  in  distinguishing  between  a  case,  where 
the  discount  of  a  bill,  at  a  higher  premium  than  the  legal  rate  of 
interest,  will  be  deemed  legal,  by  considering  it  the  purchase  of  a 
perfect  bill,  and  where  it  will  be  illegal,  as  a  usurious  loan  of  money, 
is  to  ascertain  whether  the  bill  was  a  perfect  and  available  bill  to 
the  party  holding  it."  He  says,  "  the  principle  is  too  well  settled 
to  be  questioned,  that  a  bill,  free  from  usury,  in  its  concoction,  may 
he  sold  at  a  discount,  by  allowing  the  purchaser  to  pay  less  for  it^ 
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prayer  was  miule  to  the  Court,  il 

\,e  illegal  ami  usurious.     That 

11  That  ^t  '*'*'  '"O"  should  believ 

Bruiioer,  without   consideration 

Hichelberger,  and  l>y  Martin  Ki. 

George  J-  Uiown.  that  \^^l  migb 

Martin  Kicbelherger,  and  by  O. 

tiatetV  to  raise  intmey,  und  that 

tliereoii  by  George  J .  lirovru,  a 

jjerger,  then  the  plaintiff  is  no 

lie  wftB  n*>t   tli«   leudwr  ol  tlie 

vaUiivble  cuusideration,  withou 

tbe  uotewiis  negotiated  by  Ge 

owlyi  ^"^  raised  thereon,  it  ct 

jvn  iisurioua  one.      \Vhat  in  tli 

negotiate  a,   note  ^  "      vVc(«,rd 

lexicographers,  tUey  import  I 

that  ^  P*""  '^  t,iH  „r  draft   fc 

dvatt  to  another  proprietor 

ilGeorgeJ     Urowntrim^i^v 

note,  amounting    to   *l  74,-. . 

oul>  ra.«e.l  by  s«cU  trausle^ 
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was  not  entitled  to  recover.  Can  it  for  a  moment  be  contended  that 
snch  a  dealing  between  tiie  parties  does  not  present  a  case  of  usuryT 
A  note  endorsed  for  the  accommodation  of  the  maker,  and  passed 
by  him  as  security  for  an  usurious  loan,  is  an  usurious  contract  in  it« 
inception,  as  the  lender  is  in  fact  to  be  considered  the  first  holder  of 
the  note.  This  principle  is  established  in  Janes  vs.  Hake^  2  Johns, 
Cos.  60.  The  Judge  who  delivered  the  opinion  of  the  Court,  makes 
the  following  remcirks :  '^The  note  in  question  was  made  by  Wat- 
kins,  and  endorsed  by  the  *  persons  whose  names  appear  on  m^^m 
it,  for  the  accommodation  of  Watkius  alone.  No  money  was  *®^ 
paid,  or  value  given,  by  any  of  the  endorsei'S.  If  the  transaction  be 
viewed  in  its  true  light,  it  was  a  contract  made  through  the  agency 
of  Haskin,  (who  was  a  money  broker,)  between  Watkins  on  the  one 
part,  and  the  person  who  loaned  the  money,  and  took  the  note  at 
his  security,  on  the  other.  The  lender  was  in  reality  the  first  holder 
of  the  note,  for  the  value  given,  whatever  that  may  have  been.''  He 
then  says,  '^  There  can  be  no  doubt,  but  that  the  contract  was  usuri- 
ons,  and  the  note  therefore  void." 

DoBBET,  J.  dissented  in  part.  Jtidgment  affirmed,  (a) 


OwiNGS'  Ex'rs  vs.  OwiNGS.— June,  1827. 

A  promise  by  a  debtor  to  his  creditor  to  pay  his  debt  to  a  third  person,  will 
not  enable  such  person  to  maintain  an  action  at  law,  in  bis  own  name, 
for  its  recovery,  but  where  one  person  pays  money  to  another  for  the 
use  of  a  third,  or  where  a  person,  having  ready  money  belonging  to 
another,  agrees  with  that  other  to  pay  it  over  to  a  third,  in  both  these 
cases  an  action  may  be  brought  in  the  names  of  the  persons  beneficially 
interested,  (b) 

A  promise  to  one  to  pay  a  sum  of  money  to  several  other  persons  in  equal 
portions,  where  it  was  not  the  intention  of  the  contracting  parties  that 
such  other  persons  should  receive  or  recover  by  law,  the  entire  sum,  and 
then  divide  it  among  themselves,  if  the  foundation  of  an  action  at  all, 
will  confer  a  right  to  maintain  a  separate  action  for  each  part. 


(a)  The  rule  that  a  negotiable  instrument,  which  commenced  in  usury,  is 
void,  even  in  the  hands  of  a  bona  fide  holder,  has  been  qualified  by  the  Act 
of  1824,  ch.  200,  which  declares  that  nothing  in  the  Usury  Act  of  1704, 
Bhall  ^^  destroy  the  right  to  sue  and  recover,  by  any  legal  or  equitable  as- 
signee, endorsee,  or  holder  of  any  bond,  bill  obligatory,  bill  of  exchange, 
promissory  note,  or  other  negotiable  instrument/^  Such  persons  having 
*'''  received  the  same  for  a  bona  fid^  and  legal  consideration,  without  notice 
of  any  usury  in  the  creation  or  subsequent  assignment  or  negotiation  there- 
of."    (H.  &G.) 

(6)  Cited  in  Small  vs.  Schaefer,  24  Md.  159,  and  O'Neale  vs.  Board,  27  Md. 
239. 


OWISGS    r».  OWISGS.— 1    H.   ^^^^| 

Sotr«r«.rr.'j:itU5rtrp;a"s™e"™>..tw 

^  WUBts.  auJ  the  most  pernicious  conaequenoes.  I,0) 

•  Erbor  to  Anne  Aninrtel    County  Oo\irt.      Ari 

-iSS    money  Vut;  for     money  bart  and   i-eueivert,  and   oi 

,n„vmxctii.     .You  «««u»(/>«.f-  plea.led,  and   issue  .ioined. 

it.  tlietrinl  the  plaintiff,  (now  rtyfeudant  in  error,>  oHor 

.,t  Bichanl  Owings.  llie  testa,tor  of  tUe  delendantR,  (n 

'      en-or,)  »"  l^'t*  \it"e-tim«,  proposed  to  the  widow  of  Beal 

nv»lt'"""*'  C<>niity,  the   inotlier  of  the    plaintiff,  that  if  t? 

Ijjje  takingout  iyttera  of  a.d ministration  on   her  decent' 

state,  and  permit  him    to  oV>taiu   such  lettei"H,  that   up* 

^nt  "f  the  ©state  he  would    pay  to  her   all    the   coinmi 

piliouldbi?  allowed  him   hy  tho  Orphans'  Ctturt    for  the 

^j^irt  estnte ;  tliat  alter   the   settlement  of  the   said    est; 

llie  saW  Richard  Owiugs  had  received  iind  \>een  allowe 

t.l»e  sum  of  *l,069.t»3,  as  his  sa,id    commission,  it    was   : 

l^^etweeii  the  aiiid  Richard  and    the  said  mother  of  the 

ll,e  >''>'''  commission  should  not  l>e  i>aid  to  the  said  wi<l 

be   puirt,  with    interest   thi-reon,  to    the   children    of  tl 

^2,  Eliuriet   Owinga,  Mary   Owinffw.  a.nd    Nathsvn   O' 

portions;  a»<l  tl»»>  said   Richard    Owings  promised   ai 

siUil  widow  to  pay  the  same  accordingly.     That  aften 

n,arriag«  of  8Hid  Harriet,  the  Raid   Richard    paid   to 

^5(M),  wli'ch  he  told  her  was  the  pottion    to  which    sV 

The  a^ienOmts  then  offered  in  evidence  the  will  of  1 

a.ite.l  the  17th  oi   Oct<d.cr,   ISia,  containing,    amona 

lowing   <lev,scs.    viz.     "item.      I    give    and  \>eoueat 

i,n  Beale,  all  my  tract  of  hiurt   UM»X    ;„    «T^      ^^ 
^vn'^Jn^-lWl  Point    Es  "Ut"  fn.r^.fofn^ 
«ey'«  Meadows,  »n    equal   portions    to    each    of  Vhe, 
^^orever^««  tena^,,  ,„  -m^onf  lo^on^h 

,„)  Cited  in  Spenfr, 
fidge.  8  H.  &  J.  riS,  54 

(bl  Cited  in  Brou.,1  ,B.  S(eu,art     4  Ma     r^^ 
n.,0,  where  a  widow  ga^e   »„ T^'       -^'  ^^-  ^'^°-      ^^  Ba. 
husbaoii  in   conside----  ^»eht  tc*a*»rn;,»;=* 


relinquished   a\\    the 


■■»ne    from   the    part; 
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each  of  them,  to  be  paid  out  of  my  personal  estate."  The  defend- 
ants further  proved  by  the  person  who  wrote  the  will,  that  the  de- 
vises and  bequests  made  by  the  testator  toKathan  and  Mary  Owiugs, 
were  declared  by  him,  at  the  time  of  making  his  will,  to  be  made  for 
the  purpose  of  placing  said  Mary  and  Kathan  on  the  same  footing 
with  Harriet  •  liams,  to  whom  he  had  already  paid  the  sum  of  ^  ^^^ 
money  proved  as  above  mentioned  to  have  been  paid.  The  ^^" 
defendants  then  prayed  the  Court  to  instruct  the  jury,  that  the  plain- 
tiff was  not  entitled  to  recover.  And  the  Court,  [Dorset,  C.  J.  and 
KiLGOUE,  A.  J.]  instructed  the  jury,  that  if  they  believe  the  testi- 
mony offered  on  the  part  of  the  plaintiff,  that  the  agreement  on  the 
part  of  the  widow  to  relinquish  her  light  to  the  administration  on 
her  deceased  husband's  estate,  and  the  promise  of  Eichard  Owiugs, 
in  consideration  thereof,  to  pay  the  commissions  to  her,  with  his 
allowance  and  receipt  of  the  sum  of  money,  is  a  sufficient  considera- 
tion to  support  an  action  of  assumpsit  therefor  against  the  said 
Bichard  Owings  by  the  said  widow.  .That  the  subsequent  agree- 
ment between  the  said  Bichard  Owings,  and  the  said  widow,  trans- 
ferred to  the  said  children  such  an  interest  in  the  money  received  as 
sach  commissions  by  Bichard  Owings,  as  to  enable  them  to  recover 
the  amount  thereof  in  an  action  of  general  indebitatus  assumpsit 
That  the  devise  and  bequest  made  by  Bichard  Owings  to  the  plain- 
tiff, is  not  in  contemplation  of  law  a  satisfaction  of  the  plaintiff's 
claim,  or  any  part  thereof.  The  defendants  excepted.  Verdict  and 
judgment  for  the  plaintiff,  and  the  defendants  brought  the  present 
writ  of  error. 

The  cause  was  argued  at  the  Vast  June  Term,  before  Buchanai?, 
O.  J.,  Eable,  Stephen,  and  Aboheb,  JJ. 

Ma^ruder^  for  the  plaintiffs  in  error,  contended,  1.  That  the  prom- 
ise by  their  testator,  stated  in  the  bill  of  exceptions,  was  nudum 
paMum.  2.  If  for  the  promise  there  was  such  a  consideration  as 
woald  support  an  action  at  law,  the  action  ought  to  have  been  brought 
in  the  name  of  the  mother  of  the  defendant  in  error,  to  whom  the 
promise  was  made,  and  from  whom  the  consideration  moved.  3.  If 
the  suit  could  be  brought  by  the  children,  they  ought  to  have  united 
in  one  suit,  instead  of  bringing  separate  suits  on  one  promise.  4. 
The  devise  to  the  plaintiff  below,  in  the  will  of  the  testator,  of  the 
defendants,  is  a  satisfaction  of  the  claim  set  up  in  this  action.  He 
cited  Selic.  N.  *  P.  39, 40,  41, 45 ;  Crow  vs.  Rogers^  1  Stra.  592 ; 
1  Com.  on  Cont.  26;  Toller ^  337;  Chaplin  vs.  Chaplin,  3  P.  '*®' 
Wms.  247 ;  1  Com.  Di^.  309,  {note.\ 

Shaw,  for  the  defendant  in  error,  cited  Pow.  on  Cont.  211, 206,  207 ; 
Forth  vs.  Stanton,  1  Saund.  211  ft;  Pillans  vs.  Mierop,  3  Burr.  1673; 
1  Com.  Dig.  310;  Partridge  vs.  Partridge,  2  H.  &  J.  63. 

Curia  adv.  vult 
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Stephen,  J.  at  the    present  term. 
Court.     (After  stating  tlie  case  he  prfi 
tioQ  for  this  Court  to  determine,  is  vpf 
correct  exiwaition    of  tlie    law  t<>  tlie 
tbeml    In  deciding  ii|>oii    tUis   case    ' 
selves  lor  the  consideration    and  »dj     i 
Was  there  a  sufficient  consideration 
Ricliani  Owiiigs  to  tlie  mother  of  tb 
was,  ouglii  the  suit  to  li;we  been  brt 
tiff,  tlie  in-omisee  ;   or  w;is  the   plain       I 
rested  in  tlmt  promise,  cou»petent  t 
name  I    Tliiixlly.    It'  she  was  com p€        i 
own  name,  ought  she  not  to  have  . 
co-beufflciaiies  under  »aid  contrac         i 
the  chiMieu,  who  were  intended  t         i 
competent  to  aupi»ort  an  action  i'oi 
lastly.  Whether    tliere   is   any  thi  i 

the  mother  uml     tiie    graiidfathe. 
of  tlie  law  to  aanijtion    or  allow  1  i 

sirteration  to  wnpi^ort  the  promit 
law  ifilaiddijwii  to  l>e,  in  referen  i 

tion  may  arise  or  he  ereated  by 
done  to  the  preju<liee  or  loss  of 
absolutely  iiei-essisvry  tUat  the   f  i 

Bomugaiiitu  him  th-.vt  makes  i 
tLe  polity,  m  whose  fuvor  the  c-  , 

tage  or  heueHt  wbieh  otherw 
suffer  Home  loss  in  coi 
488  .o  another's  unJertakh 
in  page  -U-,  he  refei-s  to  W. 
action  upoD  the  case  the  ,>lai. 
dehtedtoJ.  «.  and  J.s.to 
sidual.on  thsxt   the  plaintiff  , 


attorn.)  to  tl,„   aeleua  .° V  » 

foi....uoe,„e  ..„l.rj;^«'^^J.«^' 
tittomey,  got.  Uotlihi..  K  i  ■ 
\y,us  not  nllowe,i  ^^^-T  ""*  " 
whk-Uredounrt^,,  to'r*        *^"'' 

„,«,■  no.  l,..f.>r„    t  !?,'';■;"'■  =■ 

vvitli  ilo' nintl,,.,.  ^/-itor  Oi- 
l,lciin(ll«in.|U:ii,,  '  ';''«  \>U 
lolling  to  tlie  rterJJ  I'*'''"* 
J'illiim  vs.  «<>»-„„  ""l^ofM 
to  another,  or  sj,  ','     -»«»-»•. 
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for  an  UDdertaking,  and  will  make  it  binding,  though  no  actaal  bene- 
fit accrues  to  the  undertaking." 

As  to  the  right  of  the  plaintiff  to  maintain  the  action  in  her  own 
name,  in  the  ease  of  Schemerhorn  vs.  Vand^rheyden,  1  Johns.  Rep. 
139,  the  Court  say,  "  we  are  of  opinion  that  where  one  person  makes 
a  promise  to  another  for  the  benefit  of  a  third  person,  that  third 
person  may  maintain  an  action  on  such  promise.  This  was  the  doc- 
trine of  the  King's  Bench  in  the  case  of  Dutton  vs.  Pool^  affirmed  in 
error.  The  same  principle  has  since  that  tim^been  repeatedly  sanc- 
tioned by  the  decisions  of  the  English  Courts  " —  Vide  3  Bo9.  dc  Pull, 
149,  in  the  notes  to  Pigot  vs.  Thompson.  In  that  case  Buller,  Justice, 
is  stated  to  have  said,  '*'  if  one  pei*son  makes  a  promise  to  another 
for  the  benefit  of  a  third,  that  third  may  maintain  an  action  upon 
it."  In  the  case  of  Martyn  vs.  Hinid^  2  Cowper^s  Rep.  443,  Lord 
Mansfield,  in^speaking  of  the  case  of  Dutton  Vs.  Pool,  reported  in  1 
Vent.  318,  and  in  2  Lev.  210,  is  reported  to  have  said,  ^^  it  is  a  matter 
of  surprise,  how  a  doubt  could  have  •  arisen  in  that  case.  It  ^^^ 
was  a  promise  to  the  father  by  a  person  in  remainder,  that  if  *®^ 
he  would  leave  so  much  wood  standing,  he  would  pay  his  daughter 
j&l,000,  the  value  of  the  wood,  which  the  father  had  intended  to  cut 
down.  The  daughter,  upon  the  father's  death,  brought  an  action  for 
the  £1,000,  and  the  Court  held  she  was  entitled  to  bring  the  action. 
And  upon  error  the  judgment  was  affirmed."  In  the  note  to  Pigot 
vs.  Thompsonj  3  Boa.  &  Puller,  149,  it  is  said,  ^^  with  respect  to  the 
right  of  a  third  person  to  sue  upon  a  parol  promise  made  to  another 
for  his  benefit,  there  is  ^great  contradiction  among  the  older  cases. 
But  in  Dutton  vs.  Pool,  the  point  seems  to  have  been  very  fully  con- 
sidered, and  very  solemnly  decided.  There  the  father  of  the  plain- 
tiff's wife  being  seized  of  a  wood,  which  he  intended  to  sell  to  raise 
fortunes  for  his  younger  children,  the  defendant  being  his  heir,  in 
consideration  that  he  would  forbear  to  sell  it,  promised  to  pay  his 
daughter,  the  plaintiff''s  wife,  £1,000,  for  which  the  action  was 
brought ;  and  it  wa«  held,  that  the  plaintiff  might  well  maintain  the 
action.  Which  decision  was  affirmed  in  the  Exchequer  Chamber. 
In  that  case,  indeed,  some  stress  was  laid  upon  the  nearness  of  rela- 
tionship between  the  plaintiff's  wife  and  her  father,  to  whom  the 
promise  was  made ;  but  another  case  has  since  occurred  to  which  that 
reason  does  not  apply  f  and  the  case  of  Martyn  vs.  Hind,  above 
mentioned,  is  referred  to. 

But  in  this  case  the  promise  was  made  to  the  mother  for  the 
benefit  of  her  children,  and  therefore  the  decision  of  the  Court  in 
Dutton  vs.  Poole  is  in  perfect  accordance  with  the  judgment  of  the 
Court  below  rendered  in  this  case,  as  to  the  capacity  of  the  plain- 
tiff to  sue  in  her  own  name,  if  the  cases  are  analogous  or  can  be 
assimilated  in  point  of  principle.  In  the  case  of  Dutton  vs.  Poole, 
there  was  nothing  due  from  the  son  to  the  father,  which  the  son 
promised  the  father  he  would  pay  to  the  daughter;  in  that  case,  as 
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IB  this,  there  was  do  pre-existing  debt  due  to  the  father  from 
sou,  upou  which  the  proiiii.se  <»uld  operate  by  way  of  transfer 
it  as  a  cAojte  inaction;  but  it  was  simply  an  engngement,  thi 
the  father  would  forbear  selling  the  wood  in  which  the  son  bail 
ioterest  as  heir-atlaw,  he  would  pay  the  daughter  the  £1,000,  wl 
it  was  the  intention  of  the  father  to  raise  by  seDiug  the  wf>od. 

that  case,  theo,  "  the  original  pi'oinise  or  undertaking 
'*•'*'  tor  the  benefit  of  the  daugliter;  the  father  at  the  time 
promise  was  made  h^d  no  claim  whatever  against  the  sou  i 
which  the  promise  for  the  beoetit  of  the  daughter  was  iutendei 
operate,  and  consequently  it  could  Qot  be  viewed  in  the  light  o 
assignment  of  a  chose  in  action.  But  in  the  case  now  under  adju< 
tioD,  the  money  had  actually  been  received  by  the  grandCathe 
the  time  the  promise  was  made  by  him  to  the  mother  of  the  p 
tiQ';  she  bad  nothing  more  than  a  chose  in  action,  which  conid 
be  reduced  into  possession  by  a  suit  at  law.  In  the  late  editio 
Com.  Digest,  309,  (note  P,)  will  be  found  a  most  elaborate  exair 
tiou  of  most,  if  not  all  the  authorities  which  have  a  bearing  i 
this  subject.  In  that  note,  the  author  says,  "There  is  DOth 
however,  illegal  in  transferring  a  contract  unbroken,  or  even  a  < 
due,  the  transfer  is  available  in  equity,  and  the  assignor  ca] 
afterwards  sue  upou  the  contract  for  moDoy  had  and  received, 
being  an  equitable  action,  aud  he  having  no  equity;  nor  cai 
afterwards  release  it,  if  the  debtor  knows  of  the  assigDment. 
too,  where  the  assignee  is  about  tn  sue  upon  it  in  his  own  nam 
equity,  or  in  name  of  the  assignor  at  law,  the  debtor  promise 
pay  him  if  he  will  Ibrbear;  (e.  tj.)  on  the  time  of  forbearance  el 
ing  he  may  sue  him  iu  his  own  name.  Here  the  suit,  thong 
Ibrm  on  a  new  contract,  is  in  effect  Ibnnded  on  the  old  one  as 
for  the  assignee  thereby  recovers  what  is  due  for  the  breach  v 
which  recovery  bars  the  assignor's  action;  and  in  this,  ind: 
manner  may  a  stranger  to  a  contract  sue  thereon.  A  contract 
be  assigned  by  word  of  mouth,  for  tbis  reason,  if  no  other,  that 
transfer  passes  but  an  equity.  It  forms  no  exception  to  tbe  : 
(that  at  common  law  simple  contracts  cannot  be  transferred  by 
owner,)  that  if  A,  having  ready  money  belonging  to  B,  agrees 
B  to  pay  it  over  to  0,  0  may  sue  A  for  it  iu  his  own  name,  since 
reason  is,  tbat  by  tbe  agreement  the  money  has  changed  owi 
and  A  has  become  G's  agent,  as  he  was  B's  belbre.  This  case, 
that  where  B  pays  money  to  A  for  the  use  of  0,  when  C  may 
for  it,  are  iu  principle  the  same.  However,  to  enable  G  to  su< 
above,  it  seems  requisite  that  a  specific  sum  of  money,  or  wh? 
equivalent   thereto,   has  been   deposited  with  A,  upon  which 

•  assignment  may  oiwriite;  and  that  A's  assent  t<)  pay 
'**'l  debt  due  from  himself  to  B,  would  be  unavailing."  ' 
valuable  note  in  Comyn  has  been  more  copiously  extracted  fron 
account  of  "— "' ^~-      '     '        '"■  —'^'  '   "-  ' 
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this  subject  is  therein  laid  down  and  explained.  If  in  the  case  now 
before  this  Court,  the  promise  by  Bichard  Owings,  the  grandfather, 
had  been  in  the  iirst  instance  to  the  mother,  for  the  beneQt  of  the 
children ;  or  in  other  words,  if  he  had  promised  the  mother  to  pa^' 
the  commissions  to  the  children,  in  that  case  the  promise  would 
have  enured  for  the  benefit  of  the  children,  and  upon  the  authority 
of  Button  vs.  Foole^  the  children  might  have  supported  an  action  in 
their  own  names;  but  it  was  not  until  after  the  money  was  received 
by  him,  and  had  become  a  debt  due  to  the  mother,  that  it  was 
agreed  between  him  and  the  mother,  that  it  should  be  paid  over  to 
the  children ;  and  was  consequently  nothing  more  than  a  promise 
made  by  A,  indebted  to  B,  to  pay  G  that  debt;  and  no  case  has 
been  found  where  it  has  been  decided,  that  under  such  circumstances 
G  could  maintain  the  action  in  his  own  name;  such  a  case  being 
essentially  different  from  the  one  where  one  person  pays  money  to 
another,  for  the  use  of  a  third,  or  where  a  person,  having  ready 
money  belonging  to  another,  agrees  with  that  other  to  pay  it  over 
to  a  third;  in  both  which  cases  it  is  admitted  the  action  might  be 
brought  in  the  names  cf  the  persons  beneficially  interested.  As  to 
the  position  that  the  devise  and  bequest  operated  as  a  satisfaction 
of  the  debt,  it  is  considered  not  to  be  sustainable,  l)ecause  it  is  well 
settled,  that  a  devise  of  land  is  not  considered  in  law  a  satisfaction 
of  a  pecuniary  debt,  nor  can  the  legacy  in  this  case  operate  that  ett'ect, 
because  it  is  of  a  less  amount  than  the  sum  due;  and  even  if  the 
parol  declarations  of  the  testator,  made  contemporaneously  with 
the  will,  were  admissilile,  which  it  is  unnecessary  to  decide,  there  is 
no  proof  that  possession  had  ever  been  taken  of  the  laud,  or  that 
the  legacy  had  ever  been  ]>nid.  This  CouVt  is  further  of  opinion, 
that  upon  the  evidence  in  this  cause  separate  suits  would  have  been 
sustainable  by  each  of  the  children  for  their  resi>ective  proportions, 
if  the  actions  could  have  been  brought  in  their  names;  it  is  not  the 
case  of  a  promise  made  to  them  jointly,  but  a  promise  made  to 
their  mother  for  their  benefit  by  the  defendant's  •  testator,  ^^^ 
whereby  he  engaged  to  pay  the  money  due  to  the  mother,  to  ^"'^ 
her  three  children,  Harriet,  Mary,  and  Nathan  Owings,  in  equal 
portions,  so  that  it  was  not  the  intention  of  the  contracting  parties, 
that  the  children  should  receive  or  recover  by  law  the  entire  sum, 
and  then  divide  it  among  themselves,  but  that  each  should  be  paid 
his  or  her  separate  part  by  the  grandfather;  from  whence  it  follows, 
that  if  a  resort  to  legal  process  becomes  necessary  to  enforce  pay- 
ment, each  ^onld  have  had  a  right  to  maintain  a  separate  action 
for  his  or  her  part;  provided  the  case  had  been  such  that  suits 
could  have  been  brought  in  their  own  names.  It  is  not  deemed 
necessary  to  go  into  an  inquiry  how  far  such  agreements  as  the 
pi'esent  ought  to  receive  the  countenance  or  sanction  of  the  law,  as 
the  Court  do  not  discover  in  this  case  that  the  rights  of  any  of  the 
parties  interested  have  been  injuriously  atfected  by  the  transfer  of 
22  1  H.  &  a. 
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amounting  to  9933.67 ;  and  the  amount  of  charges  $473.96,  being 
deducted,  left  due  to  the  plaintiffs  the  sum  of  $459.71;  which  account 
was  admitted  to  be  in  the  hand-writing  of  the  defendant,  and  by 
him  delivered  to  the  plaintiffs.  The  defendant  then  offered  in  evidence 
the  commission  which  issued  in  this  cause  to  Port-au-Prince,  on  the 
10th  of  April,  1823,  for  the  purpose  of  taking  testimony,  and  docu- 
ments and  translations.  The  commissioners,  by  their  return  to  the 
commission,  stated  that  they  had  taken  the  deposition  of  J.  Mullery, 
who,  to  the  defendant's  second  interrogatory — "Are  you,  or  are  you 
not,  acquainted  with  the  laws  of  that  part  of  Saint  Domingo  in  which 
Port-au-Prince  is  situate  I  If  yea,  state  what  is  the  law  relative  to 
attachments.  And  can  or  cannot  the  creditors  of  one  man  attach 
the  funds  of  his  creditor  in  the  hands  of  a  third  person  ;  and  can  he 
or  can  he  not  compel  such  third  person  to  pay  him  the  amount  in 
such  third  person's  hands  belonging  to  such  debtor?"  Answered  in 
the  aflBrmative.  To  the  defendant's  third  interrogator}^ — "  If  there 
be  such  a  law,  as  before  referred  to,  is  it  written  law,  or  the  common 
law  of  the  country  ?  If  it  be  written  law,  annex  a  copy  of  the  same, 
examined  and  compared  by  you  with  the  original,  to  your  answer 
hereto."  He  answered  "  it  is  a  written  law  of  which  the  annexed 
is  a  true  copy."  To  the  defendant's  fourth  interrogatory — '*  Did  or 
did  not  a  certain  Frederick  Kramer,  or  some  other  person,  lay  an 
attachment  on  the  funds  of  Taylor  and  M'2^eal,  in  the  hands  of 
Montandevert,  Walker  &  Co.  of  Port-au-Prince  I  If  yea,  when  was 
it  done;  and  did  the  said  Kramer  get  a  judgment  against  said  Mon- 
tandervert,  •  Walker  &  Co.  and  for  what  amount ;  and  was  m^m 
the  same  paid  by  them  to  him  I  He  answered  in  the  affirma-  ^^^ 
tive;  and  says,  <^  the  attachment  was  laid  in  January  or  February, 
1820,  and  judgment  was  obtained  against  whatever  funds  there 
might  be  in  the  hands  of  Montandevert,  Walker  &  Co.  belonging 
to  Taylor  and  M'Neal,  not  exceeding  $797.60."  To  the  defendant's 
fifth  interrogatory — "Annex  a  copy  of  the  proceedings  compared 
by  yourself  with  the  original  record  in  the  attachment  so  laid  in  the 
hands  of  said  Montandevert,  Walker  &  Co."  He  answered  "  the 
annexed  is  a  just  and  true  copy  of  the  original  proceedings  in  this 
case,  copied  and  compared  by  himself,  from  the  original  records." 
The  deponent  further  stated  "  that  attachments  are  served  by  the 
sheriff  who  keeps  no  copy  of  them,  nor  are  they  registered  in  any 
other  ofiBce.  That  in  this  case  he  knows  of  the  attachment  being 
duly  and  legally  laid  by  the  said  F.  A.  Kramer,  on  the  property  of 
Taylor  and  M'Neal,  in  the  hand  of  the  said  Montandevert,  Walker 
&  Co.  and  that  in  consequence  thereof,  and  of  the  judgment  subse- 
quently obtained  against  the  said  Taylor  and  M'Neal,  the  amount  of 
funds  belonging  to  them  in  the  hands  of  Montandevert,  Walker  & 
Co.  was  paid  over,  or  placed  to  the  credit  of  the  said  Kramer,  by 
Montandevert,  Walker  &  Co."  Then  follows— [Seal.]  "  Extract  Irom 
the  records  deposited  at  the  office  of  the  Civil  Court,  sitting  at  Port- 
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an-PriDce.  We  tbe  subscribers,  appointed  arbitratt 
Montandevert,  Walker  &  Co.  on  one  part,  and  Mr.  F. 
the  other,  in  order  to  decide  upon  the  diffeieuQes  exi 
the  said  Messrs.  Montandevert,  Walker  &  Co.  au<l 
concerning  various  debts  due  by  Messrs.  ]>ennis  a 
Mirngoaiie,  after  having  heard  the  two  partieB,  nnd 
attentively  examined  the  several  documents  relutiitg*  t' 
in  contestation,  are  of  opinion  that  the  advance  of  tbe 
hundred  and  ninety -seven  dollars  and  fil'ty  cents,  made 
of  February  last,  to  said  Mr.  F.  A.  Kramer,  by  Messr 
vert.  Walker  &  Co.  was  not  made  to  him  bat  under 
responsibility;  and  that  the  papei-s,  establishing:  the  < 
Messrs.  Dennis  and  Brown,  were  not  deposited  iu  t 
Messrs.  Montandevert,  Walker  &  Co.  bnt  to  be  used 

security;  or  farther,  that  tbe  •  payment  of  the  k 
**'"  Messrs.  Dennis  and  Brown,  has  not  jet  been  made 
adjudged,  and  do  adjudge  Mr.  F.  A.  Kramer,  to  rejtay  Ik 
taadevert,  Walker  &  Co.  in  the  space  of  ibnr  months  froi 
the  said  sum  of  seven  hundred  and  ninety-seven  dollai 
cents.  And  in  case  it  should  be  his  intention  to  leave  : 
before  the  expiration  of  the  said  term,  he  shall  be  held  t 
good  and  solvent  security  that  the  present  award  shall  b 
in  all  its  force;  on  the  other  band,  Messrs.  Montandevei 
&  Co.  are  held,  on  their  part,  to  render  every  assistauc 
quality  of  merchants,  consignees,  and  patented,  to  f'acii 
recovery  of  the  debts  dne  by  Dennis  and  Brown.  Portr 
Haiti,  7th  September,  1819.        (Signed,)  Bohebt  Gi 

James  Boo 

Examined. — ^True  copy, — Detre  Leon,  clerk. 

"  Code  of  civil  proceedings.  Title  VII,  of  attaclimeDte  o 
tions,  article  557.  Every  creditor  can,  in  virtue  of  titles  wJ 
of  public  authenticity  or  private,  attach  in  tbe  hands  of  a  tt 
son  the  sums  or  effects  belonging  to  his  debtor,  or  make  op 
to  their  delivery.  558.  If  thereareuotitles,  theJudgeof  thei 
residence,  and  even  the  Judge  of  the  place  of  residence  of  tf 
person,  can,  upon  petition,  permit  the  attAChment  or  uppositi< 

"  Extract  from  the  minutes  deposited  at  the  registry  of  tli 
Tribunal  sitting  at  Port-au-Prince.  To  tbe  Dean  and  Judges 
Civil  Tribunal  sitting  in  this  city,  begs  humbly  Mes6rN.Mon 
vert  Walker,  foreign  merchants,  established  tu  tbis  city,  pai 
Duder  No.  39,  whose  domicil  is  chosen  in  the  study  of  the  i 
signed  defender.  See  annexed  and  under  date  theTth  of  tbe  pi 
month,  by  Messrs.  Robert  Colder  and  James  Bootii,  mercban 
siding  in  this  city,  requinis  that  it  please  yon  to  be  willing  to 
by  an  ordinance  put  at  the  end  of  the  present,  that  it  irill  be  an 
ized,  and  that  it  will  issue  in  its  full  and  entire  eS'ecl— You  Vi 
weU.    Porfr-ao-Prince,  the  24th  September,  1819. 

Signed,  Ualleby,  Di 


TAYLOR  ET  AL.  V8.  PHELPS.— 1  H.  &  G.  341 

"  Seeing  the  above  deinaod  in  the  name  of  Mr.  Montandevert 
Walker,  »  foreign  merchant,  established  in  this  city,  patented  under 
No.  39,  asking  the  execution  or  confirmatioi^of  a  •  sentence  ^^^ 
awarded,  which  has  been  presented  to  us  this  day — We,  ^^® 
Henry  Amedee  Gayot,  Dean  of  the  Civil  Tribunal  sitting  in  this 
city,  order  that  the  judgment  awarded,  made  by  the  consent  of  the 
pait'ies,  between  Mr.  Montandevert  Walker  and  Mr.  F.  A.  Kramer, 
by  the  arbitrators,  Boliert  Golder  and  James  Booth,  shall  be  depos- 
ited at  the  registry  of  the  Court,  and  purely  and  simply  shall  issue 
to  have  its  full  and  entire  efl'ect,  in  virtue  of  article  one  thousand 
and  twenty  of  the  code  of  civil  proceedings.  Given  by  us,  Dean  of 
the  Civil  Tribunal,  Port-au-Prince,  the  25th  September,  1819,  th^ 
16th  year  of  Indeiiendence. 

(Signed,)  Gayot. 

'*  Extract  from  the  registers  of  the  registry  of  the  Civil  Tribunal 
sitting  at  Port-au-Prince.  In  the  name  of  the  Republic.  The  Civil 
Tribunal  sitting  at  Port-au-Prince,  competently  united  at  the  palace 
of  justice,  have  rendered  the  following  judgment :  The  Tribunal,  on 
the  petition  of  Mr.  Walker,  present,  assisted  by  Mr.  Mallery,  public 
defender,  granted  the  act  to  the  said  Walker,  a  foreign  merchant, 
patented  in  this  city,  by  the  consent  of  Mr,  F.  A.* Kramer,  a  for- 
eigner, also  present  by  summons,  at  the  request  of  Messrs.  Montan- 
devert, Walker  &  Co.  asking  the  execution  of  the  awarded  judg- 
ment of  the  7th  of  September  last,  with  the  constraint  of  the  body, 
which  the  said  Kramer  has  required  of  tbe  Judges — as  far  as  Messrs. 
Montandevert,  Walker  &  Co.  foreign  merchants,  patented  in  this 
city,  were  authorized  to  pay  themselves  the  amount  of  the  condem- 
nation pronounced  by  the  awarded  judgment  of  the  7th  September 
of  the  last  year,  duly  confirmed  the  25th  of  the  same  month,  out  of 
the  funds  which  the^'  have  in  their  hands  belonging  to  Messrs.  Tay- 
lor &  ]VI'Neal,  for  which  the  sum  carried  to  the  awarded  judgment 
aforesaid  has  been  borrowed.  Given  by  us,  F.  Abeille,  Judge,  dis- 
charging the  duties  of  Dean,  Neptune  and  Perpignand,  Judges  at 
the  Hall  of  Justice  in  ordinary  audience,  on  the  29th  February,  1820, 
the  17th  year  of  ludependence — We  command,  &c.  In  faith  of 
which  the  present  has  been  signed  by  the  Judge  Abeille,  and  the 
register. 

(Signed,)  F's  Abeille, 

Compared — for  copy  examined.  Abmai^d,  Begister. 

Detbe  Leon,  Begister." 

•  Sworn  to  be  true  and  correct  translations  by  Thomas  W.  m^^ 
Griffith.  The  execution  of  the  commission  was  admitted,  and  ^^  • 
all  errors  in  the  pleadings  were  waived  by  consent  of  the  parties. 
The  defendant  then  pra^'ed  the  Court  to  instruct  the  jury,  that  the 
plaintiffs  were  not  entitled  to  recover.  Which  instruction  the  Court, 
[Aboheb,  C.  J.  and  Hanson,  A.  J.]  gave  to  the  jury.    The  plain- 
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t  i  Ifs  excepted  J  an<1  the  verdict  and  judgment  being  against  th 
llti'y  appealed  to  this  Oonrt. 

riie  cause  waa  argued  before  Buchanan,  C.  J.,  Eaelb,  Mabi 
Si  i:1'BEN,  and  Dorsey,  JJ. 

Hill,  for  the  appellsnta,  contended,  1.  That  the  instruction  of 
(  I  Hilt  below  was  wrong,  l)ecaU8e  theproceeding  of  tlie  Court  at  P 
;i<i  Prince,  set  forth  in  the  commission,  entablisbed  that  no  final  ji 
nii-iit  had  been  there  rendered  ;  that  judgment  was  manifestly  u 
to  lie  adopted  as  final  and  conclnsive.  It  did  not  contain  a  con*] 
niition  of  Taylor  and  M'Neal's  funds.  It  was  a  mere  autborit 
M.  Walker  &  Co.  to  pay  themselves  a  debt  due  from  Kramer,  on 
Taylor  and  M'Neal's  funds  in  their  hands,  as  far  as  they  (M.  7 
Cii.)  were  authorized;  and  how  far  they  were  authorized  does 
apiHMr.  The  proceedings  leaving  the  question  of  authority  o; 
liiuilly  settled  nothing;  short  of  a  final  sentence  of  condemna 
till'  proceedings  on  attachment  were  no  bar. 

1'.  Thedefencerelied  on  arosefrom  testimony  offered  by  the  def 
ijiit .  he  had  therefore  no  right  to  assume  its  truth,  and  require  of 
Coiu'i;  below,  an  absolute  instruction  to  thejary,  that  the  plain 
were  not  entitled  to  recover.  Where  the  plaintiff  or  defendant 
quires  an  instruction  from  the  Court,  on  the  testimony  of  the  o 
site  party,  it  is  like  a  demurrer  to  evidence,  and  admits  the  trnt 
rh>'  facts  otfered  in  proof,  and  reasonable  inferences  from  them 
siiih  case  the  instruction  may  be  positive  and  conclusive,  liecausi 
till'  (.'ourt  have  the  facts  admitted,  the  intervention  of  ajury  is 
TiiiL'Msary ;  but  where  either  prays  au  instniction  on  his  own  p: 
til-'  instruction,  if  granted,  should  be  hypothetical,  as  if  the  jur,i 
hi've  the  teiitimouy :  otherwise  either  party  may  at  pleasure  take 
i|iiistion  of  how  far  the  testimony  is  true  or  false,  lYoin  the  j 
They  are  the  exclusive  judges  of  the  credibility  of  the  • 
-H>8  dence.  The  theory  of  our  system  has  been  invaded  liy 
iii~^truction;  and  a  question  of  gi-eat  importance  in  every  case, 
di'Tcrmlned  in  this  cause  by  the  wrong  tribunal. 

:i.  There  was  evideaoe  of  collusion  lietween  the  defendants 
Kr.uuer,  from  the  benefit  of  which  the  Court  below  debarred 
|il  lintifl's  by  the  positive  and  conclusive  instruction  given  to  the  j 
'Dii-  facts  established  a  claim  for  the  plaintitfs;  the  collusion  aff 
tin-  defence  relied  on.  The  sum  dne  from  Kramer  to  M.  Walki 
Co,  \vi>s  borrowed  on  the  "personal  responsibility  "  of  the  fori 
i'lijs  appears  from  the  award  in  the  commission.  In  the  proceed 
inUveen  M.  W.  &  Co,  and  Kramer,  (the  former  seeking  executio 
ilii'iraward  against  the  latter.)  this  same  debt  is  said  to  be  borro 
iiv  Kramer  for  Taylor  and  M'Neal.  There  is  not  the  slightest 
ilviice  to  show  that  if  Kramer  did  in  fact  borrow  any  sum  for  Ta 
mill  M'Neal,  that  he  disbursed  it  Jbr  their  account.  It  does  not 
[icar  that  Kramer  was  the  creditor  of  Taylor  and  M'Neal;  the  < 
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trary  results  from  the  statement,  that  he  borrowed  money  for  them. 
It  is  unaccountable,  but  on  the  idea  of  collusion,  that  M.  W.  &  Co. 
in  endeavoring  to  enforce  an  award  against  Kramer,  should  suddenly 
by  a  new  direction  given  to  the  proceedings,  obtain  judgment  against 
Tajlor  and  M'Neal,  they  not  being  indebted  to  Kramer.  That  Kra- 
mer was  unable  to  pay,  was  manifest  from  all  the  documents ;  and 
this  shows  the  reason  of  the  combination.  The  evidence  suQlcieutly 
raises  the  question  of  fraud ;  and  it  should  have  been  left  to  the  jury. 
Proceedings  in  a  foreign  attachment,  though  a  good  bar,  must  like 
all  other  matters  be  liable  to  impeachment  for  fraud. 

4.  Foreign  laws  are  to  be  compared  with  the  original,  and  sworn 
to  be  a  true  copy.  2  Esp,  Dig.  439.  Here  there  is  no  proof  that  the 
witness  compared  the  copy.  The  answer  of  the  witness  to  the  fifth 
interrogatory  is  objected  to,  so  far  as  the  witness  speaks  of  a  judg- 
ment rendered.  Foreign  judgments  are  not  conclusive.  They  may 
be  examined  into.  Barney  vs.  Patterson's  Lessee^  6  H.  (&  J.  202,  203 ; 
Pawliiig  vs.  Bird's  Ex'rs^  13  Johns.  Rep.  206.  It  must  be  established 
that  the  Court  had  jurisdiction  over  the  case.  Where  the  party,  to 
be  affected  by  the  proceedings  is  not  present,  the  judgment  is  not 
♦  conclusive,  nor  is  it  evidence  for  any  purpose.  Btichanan  vs.  ^^^ 
Rucker,  9  l!Jast,19l,  192;  Owings  vs.  Nicholson,  ^  U.  &  J.  103,  '**'** 
argument  of  Mr.  Finkney.    The  Act  of  1813,  ch.  164. 

Meredith  for  the  appellee.    The  rule  is  well  established,  that  where 
funds  are  attached  for  the  debt  of  a  person  to  whom  the  funds  be- 
long, the  judgment  is  a  bar.    A  person  having  the  property  of  an- 
other, and  pays  it  over  by  compulsion,  is  exonerated.    Le  Chevalier 
vs.  Lynch,  1  Doug.  170;  Allen  vs.  Dundas,  3  2\  R.  125;  Hunter  vs. 
Potts,  4  T.  R.  187 ;  Sill  vs.  Worswiclc,  1  H.  Blk.  669,  671,  083 ;  Philips 
vs.  Hunter,  2  H.  Blk.  408,  410 ;  AP Daniel  vs.  Hughes,  3  East,  367 ; 
Emhree  vs.  Hanna,  5  Johns.  Rep.  101 ;  Holmes  vs.  Remsen,  4  Johns. 
Ch.  Rep.  407;  S.  C.  20  Johns.  Rep.  268.    It  is  admitted  that  the  judg- 
ment given  in  evidence  in  this  case  is  properly  authenticated.     But 
.  it  has  been  said  that  the  judgment  is  examinable  for  irregularity.    It 
is  well  settled,  that  if  a  foreign  judgment  comes  collaterally  as  a  de- 
fence in  the  cause,  it  is  conclusive  and  uuexaminable.     Cas.  temp. 
Hardw.S'i;  Burrows  \b.  Jemino,  2  Sira.  733;  Roach  vs.  Gar  van,  1 
Ves.  159 ;  Tarkton  vs.  Tarleton,  4  Maule  (&  Selw.  20 ;  Hamilton  vs. 
Moore^  3  Dall.  Rep.  372,  373,  (note;)  Smith  vs.  Lewis,  3  Johfis.  Rep. 
168,  169;  Orant  vs.  M^Laehlin,  4  Johns.  Rep.  34;  Barney  vs.  Patter- 
son's Lessee,  6  H.  dc  J.  203;  Embree  vs.  Hanna,  5  Johns.  Rep.  101; 
Holmes  vs.  Remsen,  4  Johns.   Ch,   Rep.  467.     There  is  no  difference 
between  a  judgment  in  attachment,  from  a  judgment  in  any  other 
case.    It  ma,7  be  inquired,  1.  Was  the  Court  at  Port-au-Prince  a 
Court  of  competent  jurisdiction?    2.  Does  it  judicially  condemn  the 
debt,  which  is  the  subject  of  the  present  action  ?    3.  Is  there  any 
evidence  of  fraud  or  collusion  as  between  the  defendant  and  the  at- 
taching creditor? 
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1I^^_ 


1.  The  ]a\?  of  thti  pUice  was  prorlncecl    in    evidev  '^     &  G* 

doly  apiiroved,  it  did  authorize  the  proceeding  ^^^^^^w 
ciinDot  lie  doubtoa  \Mit  tliat  Kramer  Wiis  a  cred i^r>S,^'*' **"'*  '^  '*  "' 
aiipeliiint..  la  tlie  law  ,>roperly  proved  t  This  nc^^^Ji- '"c^lT^Lii 
<il  two  ways.  It  may  bo  by  an  aatheuticated,  ^-^^-  //^  /ve  r/««e  ia  <m 
Tile  witness  does  not  say  expressly  that  he  exj»_^r^  *J' "  s'rom  coyy 
'irtO  ''■'*'•'  ^*^  presumed  fntm  the  •  interroga-%^*^*^inetl  the  law;  \>B 
•*""  bis  answer  thereto,  that  it  was  a  sworn  "^^  >ry  propoanded,  an 
doubted  but  that  it  is  a  sworn  copy.  If  tlie  la  ^^  '^opV.  W  cannot  > 
there  18  still  sutHe.ient  ,,rimo  facie  evidence  fronJ>S>,  :,'out  of  tlie  ras 
HattbeConrt  had  jarisdlotion.  A  want  o(  J  ^JnT/-/'- "-""'i^-"  " 
shown  by  him  who    contests   it.     Molony    vs.    d\aS^--'-'^"g'"°~~^,S^' 

that  the  court  of   Port-an-Prinoe  bad  j„risdie^°°  °-"  ^  b»» 

matter^  nnless  ,t  is  „!,„„„  to  be  otherwise.  _   „„u  the   ««»'fj  w 

-'.  What  does  tbe  indgmeut  conrtcmn  1  Al*5  *°''tv  ■««»  "*"„«? 
beaninrariectly  translated,  vet  shows  that  IT  ^■*™  Tt  for  tlio  """*, 
the  delendant's  bouse  i„  «-o-  rn    ,"  "■  '^^iorrowe'*  1<»^  „„„r»y  of 

laatson  Ktame"s  ,^t,  ».0,.50  or  money  ta- ^  Uateral  ^""furce 
debts  due  to    IJeno"''"  "•I">"«>'">'tS-.  ^ith      '^„,'^ere  had  M  eol 

awaidedthat  Kra,?,;,.  f   'f  <'re''«o   was    m^— 3e^«       „„„se  a  »""» 
money     Tbe  -V^^     i*"^  should  pay  to  the   deCi*^'""'''"   f.  ejecatiou  «« 

thoii»  this  debt  t>.  ;  '  .  ■  •^"•"•"er  then  p«E.«:>i^^°"'*,*"eV«-''*«°"* 
delendanfs  house  IviL'i''  °""*  ""'  <"'  '>»>  ^-'^T^*  awl  tto  t\l6  *-»"' 
directed  to  be  u„n\,"*'°"'8'°e  to  the  appella    J«^**'  *°" 

dnt  to  thMdaiSJ^'JlT,,'"  the  transaction.  SeeA  HoV  »VOT  *  * 

.107.     Under  r,„r  j^^JJ"  ••?«  attaehment.      Jl/'Ji^^B>«,«)W  VS.  flK«l«VS>  " 

hands  betouKiug  ^^  bi»  ath,^'  "''•  ■"*'  "  i"^  rsoii  ^na-sms  ^VN^^S. 

hand,  to,, ay   b  i  „  „„  „  ^,  <Jebt„r     may   atta^^.^ "'"^    „„„„nJU^"- 


strouR,  ot'ii  civir 


°wn  debt.    The  Sse   '""^^N-J  the  amoaoA. 


»«  Of  inli„„„i  ,1  he  case  at 


"■  t'''1' ■  -"•""--    2...7       ?.'"""9»  ^8-  Kichol 


""»">•  121,   14. 
this  ease,  i^j   .'  "' '  ''e'iv 


a!v'  n  »«au'r.  "•'^  "«  iu'^tf  "^  *»"^  opinic^  ^^  „t  tbe  Court.  1 
tailed™  "^J''««.,:°^'"l''"'  Of  ex^^^.ix,tVo»,  v.vV.eu  at  * 
Walker  it  Co.  i^"""*  of  the  „  '  •^.^M"'.  -^ipoD  his  own  reslM 
i.idB,nentaE,u,7it'T^"''t8aVS!f""">'  ^SS-  T97.6U,  IrOm  Mout 
Himself  Iron,  wbi^..*'""  for  the  a.^""''"''*  Jt^oe,  w\>o  RvteA  vvnrt 
of  ihe  »i,|,ella„^^",    be    8u    '*'   ■'mount  _ao    v.ovrov,e<l.      To 

eonslstlns  of   u,    I,."  J      >■>     the     hai>  i     '™   *    ^ t.-Ae,\x«v^«,Tyt    v»e«.\^a<, 

amounting  to    jftj^  **»>ee    of   |.,     "ds   ot  ^;^^__        *J'^iX.%vii<v*i-^«v\.,   VJv 
"■'•■^l.  Which    ^P'^eeo—gss!— ■  ot  'a.  »^'^»«>».v,>t 
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demnatioQ  •  in  the  Civil  Tribunal  sitting  at'that  place.  For  f,g^^ 
the  amount  so  recovered,  this  suit  was  brought  against  the  ^^'* 
appellee,  as  surviving  partner  of  the  house  of  Montandevert,  Walker 
&  Co.  and  that  recovery  is  relied  upon  as  a  full  defence  to  the 
action. 

No  principle  is  now  better  established,  than  that  where  a  debt 
has  been  recovered  by  attachment  in  a  foreign  Court,  the  recovery 
is  a  protection  to  the  debtor,  as  garnishee,  against  his  original 
creditor.  Chevalier  vs.  Lynch^  1  Doug,  170;  Philips  vs.  Hunter^  2  H. 
Blk.  Hep.  402 ;  HolmeH  vs.  Remsen,  4  Johns.  Ch.  Rep,  460 ;  S.  C.  20 
Johns,  Rep,  229 ;  Emhree  &  Collins  vs.  Banna,  5  Johns,  Rep,  101,  are 
in  point,  with  many  others,  proceeding  upon  the  same  principle,  to 
which  it  is  unnecessary  to  refer;  and  nothing  could  l)e  more  un- 
reasonable and  unjust,  than  that  a  person,  who  has  been  coerced  by 
the  sentence  of  a  Court  of  competent  jurisdiction  to  pay  a  debt 
once,  should  be  compelled  to  pay  it  a  second  time.  It  would  be  any- 
thing but  right  and  pro[)er,  and  therefore  not  sanctioned  in  law.  It 
may  indeed  be  said  to  be  hard,  that  a  creditor  should  lose  his  money^ 
without  having  had  an  opportunity  afforded  him  of  being  heard^ 
and  perhaps  in  such  cases,  injustice  is  frequently  done. 

These  attachments,  however,  are  resorted  to  b^'  such  as  claim  to 
be  creditors  of  those  whose  funds  are  sought  to  be  affected;  and 
when  in  truth  they  are  creditors,  no  injury  is  in  fact  done  to  those 
whose  debts  are  attached,  being  only  an  application  of  their  funds 
in  that  form  to  the  payment  of  their  debts,  to  which  they  might  be 
coerced  by  the  attaching  creditors  in  a  different  form.  It  is  but  the 
turning  over  one  debt  in  dis(;harge  of  another.  And  in  the  absence 
of  any  proof  of  fraud  or  collusion,  the  presumption  is,  that  what  is 
done  is  rightly  done,  and  that  the  claim  of  the  attaching  creditor  is 
established  to  the  satisfaction  at  least  of  the  Court,  in  which  the 
judgment  of  condemnation  is  obtained.  Injustice  may,  and  is  some- 
times, but  not  always  done,  in  that  ex  parte  form  of  proceeding; 
but  in  the  cavse  of  a  debtor,  it  would  be  extremely  hard,  that  after 
having  been  made  to  pay  the  debt,  by  the  authority  of  a  Court 
which  he  ex)uld  not  resist,  he  should  be  compelled  to  pay  it  over 
again;  and  in  every  such  case,  where  he  was  not  himself  tainted 
with  fraud,  &c.  injustice  would  be  done.  And  it  is  not  for  us  to 
complain  of  the  effects  of  foreign  judgments  in  attachment  on  the 
•  rights  of  creditors  here;  our  own  attachment  law  has  the  ^^^^ 
same  operation  upon  the  rights  of  non-resident  creditors.  oUo 

The  csises  relied  upon  by  the  counsel  for  the  appellants,  to  show 
that  foreign  judgments  are  not  conclusive,  are  chiefly  cases  in  which 
they  were  sought  to  be  enforced  by  suits  being  brought  upon  them ; 
and  in  such  cases  they  certainly  are  not  conclusive.  The  distinction 
is  between  the  effect  of  a  foreign  judgment,  when  it  is  sought  to  be 
enforced  by  the  party  claiming  the  benefit  of  it,  by  bringing  suit 
upon  it,  and  when  it  only  comes  incidentally  in  question.    In  the 
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former  case  it  is  not  conclusive,  bnt  prima  facie 
unci  may  be  impeached  lor  irregularity,  and  rebu 
evidence.  But  in  the  latter,  if  it  be  by  a  Court  of  « 
diction,  it  lias  tlie  force  ;ind  effect  of  a  domestic  . 
the  correctness  of  it  cannot  be  examined  into,  but  it 
This  diHtinction  wa^  fully  recognized  and  adopted  in 
teraon,  G  n.  £J.  1$'2. 

In  tins  case  the  judgment  of  the  Civil  Tribunal  at 
does  come  iucideutally  in  question,  and  is  only  introt^ 
upon  by  the  uppellce  as  a  itrotectiou  against  the  clai 
hints,  his  former  creditors,  who  are  seeking  to  comi 
over  agaic  a  deht,  which  [inder  process  of  attachmc 
already  been  obliged  to  \r,iy. 

The  jurisdiction  of  the  Civil  Tribunal  at  Port-; 
impeached,  and  however  the  fact  may  have  been, 
deace  in  the  record  of  any  fraud  or  collusion  having 
As  far  as  appears  to  ns,  and  we  cannot  look  beyon 
was  the  commou  case  of  a  creditor,  attaching  t 
absent  debtor  iu  the  hand.s  of  a  third  person,  and  th; 
every  day  in  our  own  Courts.  And  it  would  be  thou 
and  hard  too,  by  a  citizen  of  this  State,  if,  after  be 
judgment  in  attachment  in  one  of  our  Courts  to  pi 
a  debt  due  from  him  to  ;i  citizen  of  Virginia  he 
into  that  State,  be  subject  to  be  sued  by  his  origin 
and  made  to  pay  the  siinie  debt  over  again-  ant 
what  it  is  sought  to  make  the  appellee  do  in  'this 
the  law  will  not  sanction.  ^ 

Ju 
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The  luQdsof  which  G.  F.  died  seizBd    «..  .>. 

(or  that  purpo».  to  J.  &  c.  B  .n?th  "'t'"'"'!'.  >>: 
were  creditor,  or  J.  F.  „„  "i  ST^""?  ""'«  "■"  "tl: 
their  claim,  the  doa.h  „f  j  V  .1  .'"■  »•">  »le<l  « 
,id.d  in  llliaoi.,  and  i,r,.yi„  „""'  >»•  =l>lWre„. 
payment  of  their  debt-  ;[  diri  *'™'^'^  *>f  publicati 
ineufflcient  to  pa,  hi«  debt.  il  °^"'  """  •>■  ^ 
order  of  puhlication,  di.,,„iBa„'j  .,  "  *-hancellor.  i 
held,  that  creditor,  ,„„)-  by  "  ■»""»»  M  On 
accuBtoraed  courso  of  .in  ori  .*^,^  °^  Petition,  ini 
Chancery  upon  the  aai.ie  tef^  .^'"-  '^^'^t  fund 
withstanding  lire  defect  in  fh  '  ^^^y  might 
•n  deciding  the  merit,  „,  j"^  ^VV°°  "  ""'•  "»" 
,a  uiewer,  and  with,„,i  re„?„'*""°'>  without  r 
„..,.i  *v.„  ^t;ti»»    „.      .     "iettinK  It  ,\t, ,       .    t 


an  answer,  ana  Without  aet.i^  -  "**  ^'tnout  r 
i.led  the  petition  ,„i„|„  """S  «  dow„  ,„,  ^^> 
the  proceedings  had    m  o^rm^     ,,  *^n^ended    ai 

lioner,  to  .uhj.ct  the   fu^a,  ^^   «°  »  hearing;  > 
"Oa  in  question  to  ,1. 
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must  show  either  that  no  personal  fund  existed  applicable  to  the  extin- 
guishment of  their  claims,  or  that  they  are  insufficient  for  that  purpose, 
and  must,  in  addition,  establish  their  claims  in  the  customary  method. 

(a) 

The  Acts  of  1785,  ch.  72,  and  1794,  ch.  60,  s.  3,  are  in  pari  materia,  and 
where  proceedings  are  had  under  the  one  law  or  the  other,  to  sell  real 
property  for  the  payment  of  debts,  evidence  of  an  insufficiency  of  assets 
will  be  required. 

Appeal  from  the  Court  of  Chancery.  This  case,  the  facts  of 
which  are  stated  by  the  Judge  who  delivered  the  opinion  of  this 
Court,  was  argued  before  Buchanan,  C.  J.,  Eable,  Martin, 
Stephen,  Archer,  and  Dorset,  JJ.  by 

WilliamSj  (District  Attorney  of  U.  S.)  for  the  appellants;  and 
Scott^  for  the  appellees. 

Archer,  J.  delivered  the  opinion  of  the  Court.  The  representa- 
tives of  John  Foss,  Jacob  Foss  and  George  Fo^s,  minors,  by  Mary 
Foss  their  next  friend,  the  said  Mar^^  Foss  and  the  widow  of  Oeorge 
Foss,  Jr.  Ann  Foss,  Margaret  Foss,  Thomas  Owens  and  Elizabeth 
his  wife,  Christiana  Sadler,  Joseph  Foss  and  Catharine  Foss,  the 
representatives  of  George  Foss  of  the  City  of  Baltimore,  applied  to 
the  Court  of  Chancery  for  the  sale  of  the,  real  estate  of  which 
George  Foss  died  seized,  alleging  that  some  of  the  representatives 
were  minors,  •  and  that  a  sale  would  be  conducive  to  their  ^^^ 
iuterest.     The  Court  of   Chancery  having  instituted  such   ^^^ 


(a)  In  Mattingly  vs.  Grimes^  48  Md.  107,  a  judgment  creditor  of  the  as- 
signor of  a  portion  of  a  fund  paid  into  a  Court  of  equity  sought  to  affect  the 
same  by  an  attachment  laid  in  the  hands  of  the  trustee  in  the  equity  suit  as 
well  as  by  a  petition  in  that  proceeding,  and  urged  in  the  Court  of  Appeals 
that  the  Court  below  should  have  retained  the  fund  for  the  purpose  of  allow- 
ing him  to  amend  his  petition  and  bring  in  other  parties.  The  Court  said: 
""The  authority  relied  on  to  support  this  position  is  that  of  Baltzell  vs.  Foss^ 
but  in  our  opinion  it  does  not  sustain  it.  The  point  of  that  decision,  as  we 
understand  it,  is  to  this  effect,  viz.,  where  real  estate  situated  in  Maryland 
is  sold  for  partition,  and  one  of  the  heirs  to  whom  the  eitate  had  descended 
is  a  non-resident,  and  dies  before  the  proceedings  for  a  sale  were  instituted, 
his  creditors  may  come  in  by  petition,  and  claim  as  against  his  legal  repre- 
sentatives, parties  to  the  suit,  his  share  of  the  fund  in  Court  on  proof  of 
insufSciency  of  his  personal  assets,  and  the  Court  should  retain  the  fund 
and  allow  a  defective  petition  Hied  by  such  creditors  to  be  amended  in  order 
to  perfect  their  claim.  That  seems  to  us  a  very  different  case  from  this. 
Here  it  is  proposed  to  contest  the  validity  of  an  assignment  between  per- 
sons not  parties  to  the  proceeding  under  which  the  land  was  sold,  and  in 
nowise  affecting  the  creditors  of  such  parties.  *  *  We  know  of  no  rule 
of  Chancery  practice,  nor  any  precedent,  that  would  allow  the  engrafting 
of  such  a  proceeding  by  way  of  petition  upon  an  item  of  an  auditor's  ac- 
count in  a  case  like  the^resent.'^ 

The  case  in  the  text  is  cited  in  Dent  vs.  Maddox^  4  Md.  530.  and  Orifflth 
vs.  Parks y  82  Md.  5,  as  to  summary  proceeding  by  petition. 
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of  aswrtB 


inquiries  as  wore,  required  Vty  ivi^  inr  ttie  ''"^iwliether  it 
the  value  of  the  real  eatnte  of-  <;ieorgi'  Fo**!  "  "  j^  gliould  1* 
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tion  b.v  Cath;u-ine  Fo-^^  ****■■>  1824.  Answers  were  filed  to 
answer  seems  ever  to  liave  ,*^****l*''  '"'^  and  Christiana  Sat 
"  does  It  apt>eti,.     j^^;*^eu  tilt.,!  b.v  the  representatives 


tU 


served  on  them.  _     Xtx   ^'}^-  ^- '-m' "i  tht  G\i!inff:\W>i 


1'  the;  proceedings  the 


hir  dismissed  the  petiti«»         *'*=s  j 

of  Jam,»ry,  1S25     -Vcte^"*'  Ja™l,  a,»l  Charles  Bali.ell,. 

the.r  application  -Uoula   ,V''^"=n">»t:m,, ,  rtlicb  thev  li»T.t 

tilion.    It  alleged  th( 
executrix,  betbre  tt 


*•">  Hint  Jolin  P„„*  V"   llis  1.,,, ,         ' 

pnUication  against  K?  "^a*!  a iert  '  "  ™''™"'"»''™"- 
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This  Court  are  not  aware  of  any  remedy  which  the  petitioners 
could  have  for  the  recovery  of  their  claim  against  the  heirs  of  John 
Foss,  if  his  personal  estate  be  insufficient  to  pay  his  debts,  other  than 
that  which  they  have  been  pursuing.  Unless  there  are  pereonal 
assets,  if  they  are  left  to  law,  they  are  entirely  remediless.  The  law 
has  pointed  out  no  mode  by  which  its  process  could  reach  these 
funds,  which  are  in  Chancery  for  distribution.  They  may  not,  strictly 
speaking,  be  said  to  be  in  litigation,  but  they  are  under  the  control 
and  power  of  a  Court  of  equity,  whose  jurisdiction.  Courts  of  law 
could  not  be  permitted,  by  its  process,  to  oust. 

The  Act  of  1794,  ch.  60,  s.  2,  authorizes  the  sale  of  the  lands  of 
non-residents,  which  they  shall  derive  by  descent  or  devise,  for  the 
payment  of  the  debts  of  the  person  from  whom  they  descend,  or  by 
whom  they  are  devised,  and  makes  no  provision  relative  to  a  defi- 
ciency of  personal  estate.  But  the  Act  of  1785,  ch.  72,  requires  that 
the  personal  estate  shall  be  insufficient  for  the  payment  of  debts 
before  the  real  estate  of  the  deceased  shall  be  subjected  to  sale  for 
their  payment,  and  is  general  in  its  terms.  The  Act  of  1794,  above 
referred  to,  is  supplementary  to  the  Act  of  1785,  and  is  in  pari  ma- 
teria. They  must,  therefore,  be  construed  together ;  and  evidence 
will  be  required,  of  an  insufficiency  of  assets,  where  proceedings  are 
had  under  the  one  law  or  the  other. 

The  petitioners  then,  to  entitle  themselves  to  a  fav^orable  judgment, 
and  to  subject  these  funds  to  the  payment  of  debts,  must,  before 
they  can  succeed,  show,  either  that  no  personal  •  fund  existed  ^^^ 
applicable  to  the  extinguishment  of  their  claims,  or  that  they  ^^  • 
are  insufficient  for  that  purpose ;  and  must,  in  addition,  establish 
their  claims  in  the  customary  method. 

The  petition  is  informally  and  untechnically  drawn,  and  is  indeed, 
defective  in  substance  in  not  alleging  one  or  the  other  of  the  above 
facts  indispensable  to  give  jurisdiction  to  the  Court  in  their  final 
decree,  and  it  would  also  seem  to  require  amendment  in  its  prayer, 
which  designates  the  object  it  desires  to  attain. 

It  cannot,  at  this  day,  be  questioned  but  that  creditors  may  by 
way  of  petition,  instead  of  pursuing  the  accustomed  course  of  an 
original  bill,  affect  funds  situated  as  are  these ;  yet  unless  the  peti- 
tioners are  the  only  creditors  of  Foss,  they  could  not  have  the  entire 
fund  going  to  these  representatives,  applied  to  the  extinguishment 
of  the  purchase.  Such  a  course  would  be  doing  injustice  to  other 
creditors,  if  such  existed;  but  they  could  be  permitted,  os  on  an 
original  bill  by  a  single  creditor,  to  come  in  for  their  distributive 
share. 

Notwithstanding  the  defects  in  the  petition  to  which  we  have  ad- 
verted, we  conceive  the  Court  erred  in  deciding  the  merits  of  the 
petition  without  publication  or  without  an  answer,  and  without  set- 
ting it  down  for  a  hearing.  We  cannot  say,  had  the  publication 
been  ordered,  or  had  it  been  refused  merely  without  any  decision  on 
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tlip  merits  of  tlie  petition,  but  that  an  amended  petition  might  fa 
been  tiled — the  right  existing  to  do  bo;  noi-  can  we  say  that  th» 
Bpondents  might  not  huve  confeRsed  nil  the  iieceasary  lacN  by 
swer,  or  I'liilinK  to  answer,  upon  an  timendi-il  ])etition  beiu*;  filed 
publication  miide,  that  the  necessary  pnMil's  would  not  liave  I 
addaeetl  to  have  enabled  the  Chaniwllor  to  Inive  decreed  the  ii| 
cation  ol'  these  funds  to  the  extingui»hinent,  so  fur  as  they  would 
of  the  debt**  of  tho  deceased,  and  among  the  rest  that  of  the  i 
tioners.  The  onier,  therefore,  of  the  Chancellor,  dismissing  the 
[MjllantJi'  petition,  is  reversed.  Order  reverse 
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References  are  to  top  pages. 


ABATEMENT. 

See  Ejectment,  1. 

ACCOUNT. 

See  Eqihty,  4. 

GUABDIAN  AND  WaSD. 

ACTION. 

1.  A  promise  by  a  debtor  to  his  creditor  to  pay  his  debt  to  a  third  person, 

will  not  enable  such  person  to  maintain  an  action  at  law,  in  his  own 
name,  for  its  recovery,  but  where  one  person  pays  money  to  another 
for  the  use  of  a  third,  or  where  a  person,  having  ready  money  belong* 
ing  to  another,  agrees  with  that  other  to  pay  it  over  to  a  third,  in 
both  these  cases  an  action  may  be  brought  in  the  names  of  the  per- 
sons beneficially  interested.     Owings  vs.  Owings^  381. 

2.  A  promise  to  one  to  pay  a  sum  of  money  to  several  other  persons  in 

equal  portions,  where  it  was  not  the  intention  of  the  contracting 
parties  that  such  other  persons  should  receive  or  recover  by  law,  the 
entire  sum,  and  then  divide  it  among  themselves,  if  the  foundation 
of  an  action  at  all,  will  confer  a  right  to  maintain  a  separate  action 
for  each  part.  Ih. 
See  Assumpsit,  1,  2,  8. 

Husband  and  Wipe,  1,  6. 
Limitations,  2,  5. 

ALIEN. 

1.  An  alien  may  purchase  lands  and  hold  them  against  every  one,  ex- 

cept the  State,  until  office  found,  or  until  the  government  shall 
exercise  its  authority  over  them;  but  by  the  common  law  &  feme 
coi^erty  being  an  alien,  is  not  entitled  to  be  endowed,  nor  to  inherit. 
Buchanan  vs.  Deshon^  199. 

2.  The  Act  of  1818,  ch.  100,  does  not  authorize  the  endowment  of  a 

female  alien,  who  during  her  coverture,  never  resided  in  the  United 
States.    /&. 

AMENDMENT. 

See  Pleading,  10,  18. 

APPEAL  AND  ERROR. 

1.  Where  it  was  ^e2c2,  that  the  setting  aside  a  judgment  against  the  casual 
ejector,  on  the  motion  of  the  landlord  of  the  tenant  in  possession, 
awarding  restitution  of  the  premises,  and  ordering  the  action  to  be 
tried,  is  but  an  interlocutory  proceeding,  from  which  an  appeal  will 
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not  lie;  and  a  refusal  of  the  County  Court  to  reconsider  such  pro- 
ceedings, does  not  alter  the  case.     Gover  vs.  Cooley^  6. 

2.  By  the  Act  of  1818,  ch.  204,  appeals  from  the  orders  and  decisions  of 
the  Orphans^  Courts,  must  be  taken  within  thirty  days  after  such 
order  or  decision.    Sewdl  vs.  Sewell,  7. 

8.  Where  the  Chancellor ''s  decree  was  entirely  reformed  in  the  Appellate 
Court,  each  party  was  decreed,  in  a  case  of  cross-appeals,  to  pay 
their  own  costs  in  that  Court.'   Ringgold  vs.  Ringgold^  9. 

4.  The  auditor's  report  may  be  excepted  to  in  the  Appellate  Court,  and 

the  whole  accounts  gone  into,  whether  general  or  special,  or  no  ex- 
ceptions had  been  taken  to  it  in  the  Court  of  Chancery.     lb. 

5.  Where  a  record  had    not  been  transmitted  to  the  Appellate  Court 

under  a  writ  of  error,  that  Court  will  lay  a  rule  on  the  plaintiff  in 
error,  and  clerk  of  the  Court  to  which  the  writ  was  directed,  to 
show  cause,  &c.  On  the  record  being  filed,  the  Court  will,  if  it  be 
the  regular  term  for  judgment,  and  no  counsel  appearing  for  the 
plaintiff  in  error,  dismiss  the  writ.     Bourne  vs.  Mcwkall^  58. 

6.  An  appeal  does  not  lie  from  the  refusal  of  the  County  Court,  on  the 

motion  of  an  insolvent  debtor,  to  grant  a  rule  on  the  trustee  of  such 
insolvent,  who  had  given  the  usual  bond,  requiring  him  to  show 
cause  why  his  appointment  should  not  be  revoked.  Chase  vs.  Glenn^ 
115. 

7.  Where  the  Appellate  Court  had  reversed  a  judgment  and  awarded  a 

procedendo,  and  it  afterwards,  during  the  same  term,  appeared  that 
there  was  a  material  mistake  in  the  record  upon  which  they  acted, 
they  struck  out  the  judgment,  &c.  and  ordered  a  w^rit  of  diminution. 
Rdborg  vs.  Baiik  of  Columbia,  165,  (note.) 

8.  On  an  appeal  from  Chancery,  the  Appellate  Court  decrees  only  in 

relation  to  the  rights  of  those  who  are  parties  to  the  appeal.  Leaden- 
ham  vs.  Nicholson,  189.. 

9.  The  Court  of  Appeals  will  not  grant  a  rule  on  an  appellant  who  has 

removed  out  of  the  State  since  the  appeal,  to  give  security  for  the 
costs  of  suit.     Berry  vs.  Griffith,  299. 
See  Evidence,  5. 
Pleading,  2,  8. 

ARBITRATION  AND   AWARD. 
See  Pleading,  8. 

ASSUMPSIT. 

1.  The  action  for  money  had  and  received,  is  an  equitable  action,  and 

equally  as  remedial  in  its  effects  as  a  bill  in  equity.  Murphey  vs. 
Barron,  182. 

2.  If  one  man  takes  another's  money  to  do  a  thing,  and  he  refuses  to  do 

it,  it  is  a  fraud;  and  it  is  at  the  election  of  the  party  injured,  either 
to  affirm  the  agreement,  by  bringing  an  action  for  the  non-pay- 
ment of  it;  or  to  disaffirm  it  ah  initio,  by  reason  of  the  fraud,  and 
bring  an  action  for  money  had  and  received  to  his  use.  lb. 
8.  But  where  a  vendor  was  exonerated  from  the  delivery  of  a  slave,  then 
out  of  his  possession,  whom  he  had  sold,  and  been  paid  for,  and 
afterwards  persuaded  or  enticed  to  abscond,  so  that  the  purchaser 
never  got  possession  of  him,  no  action  can  be  maintained  upon  the 
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contract  of  sale  for  a  non-delivery,  or  to  recover  back  the  purchase 
money,  as  money  had  and  received  by  him  to  the  use  of  the  vendee; 
either  could  have  been  maintained,  if  it  had  been  the  vendor's  duty 
to  deliver  the  slave;  and  he  had  refused.  The  proper  remedy  here 
is  a  special  action  on  the  case  for  persuading  or  enticing  the  slave 
to  abscond.    lb. 

See  Bills  of  Exchange,  4. 
Contract,  2. 

Executors  and  Administrators,  1. 
Pleading,  l. 

FACHMENT. 

1.  Where  a  debt  has  been  recovered  by  attachment  in  a  foreign  Court, 

the  recovery  is  a  protection  to  the  debtor,  as  garnishee,  against  his 
original  creditor.     Taylor  vs.  M^Necd^  338. 

2.  In  the  absence  of  any  proof  of  fraud  or  collusion,  the  presumption 

is,  that  what  is  done  under  a  foreign  attachment,  is  rightly  done, 
and  that  the  claim  of  the  attaching  creditor  is  established  to  the 
satisfaction,  at  least  of  the  Court  in  which  the  judgment  of  con- 
demnation is  obtained.    lb. 

[LMENT. 

$ee'  Executors  and  Administrators,  2. 

t^KRUPTCY  AND  INSOLVENCY. 
See  Appeal  and  Error,  6. 

Debtor  and  Creditor,  1,  6. 

RGAIN  AND  SALE. 
See  Deed,  1,  2. 

.LS  OF  EXCHANGE. 

1 .  The  drawer  of  a  dishonored  bill,  who  neither  at  the  time  he  drew 

it,  nor  when  it  was  presented,  had  any  funds  in  the  hands  of  the 
drawee,  nor  such  expectation  of  its  payment  as  would  induce  a 
merchant  of  common  prudence  and  ordinary  regard  for  his  com- 
mercial credit  to  draw  a  like  bill,  is  not  entitled  to  notice  of  such 
dishonor.     Cathell  vs.  OooduHn^  318. 

2.  Where  the  defendant  drew  a  bill  in  favor  of  the  plaintiff's  wife,  and 

thus  authorized  her,  in  express  terms,  to  receive  its  amount— the 
bill  being  presented  by  her,  and  payment  refused,  in  an  action  on 
the  bill  by  the  husband,  the  defendant  cannot  deny  the  wife's  right 
to  demand  its  payment.    lb. 

3.  Whether  or  not  the  drawer  of  a  bill  had  reasonable  grounds  to  ex- 

pect that  his  bill  would  be  honored,  facts  upon  which  that  ques- 
tion arise  being  admitted  or  undeniable,  is  exclusively  a  matter  of 
law  to  be  pronounced  by  the  Court;  but  if  the  facts  be  controverted, 
or  the  proof  be  equivocal,  or  contradictory,  then  it  becomes  a  mixed 
question,  both  of  law  and  fact,  in  which  case,  the  Court  hypotheti- 
cally  instruct  the  jury  as  to  the  law,  to  be  by  them  pronounced 
accordingly,  as  they  may  find  the  facts.     lb. 

4.  Under  the  money  counts  the  plaintiff  may  recover,  by  evidence  of 

the  defendant's  dishonored  bill,  drawn  payable  to  the  order  of  the 
plaintiff's  wife— the  drawer,  under  the  circumstances  of  this  case, 
not  being  entitled  to  notice  of  the  non-payment  of  his  draft.     lb. 
23  1  H.  &  G. 
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BILLS  OF  SALE. 

See  Evidence,  2. 
BOND.  ^  ^«i  O^ 

Id  coDsiTuJDg  a  boDc]  the  Court  must  look  to  the   inteuj-f-'^t    ^ 

ftt  the  time  it  was  executed,  and   thecontraot    xx»»^  IJ\ 

IIS   tlie   law   waa,    wlieu   the   coutract   waa     ni^<l^ 
liidgcly.  2^1. 
See  CoiiPoltATIOKB,  9.  II. 

Pleadiso,  10,  17,  IB,  20,  23,  25. 
Statuts  of  Fraudb,  3. 
CASE,  ACTION  ON  THE. 

See  AasuupeiT.  3. 
COMMISSIONER  TO  TAKE  TESTIMONY. 

The  power   coarerred  on  a  commissioner  to  t&lc^      * 

perKoual.  Especial  confldeuce  is  presumed  t<z*  bg  ^  ****. 
sou  appointed,  and  he  cannot  delegate  Iiih  axitV*  ^^***^« 
MiddleUm.  111.  *'''*^,^^ 

COMMISSIONS.    * 
See  Contract,  r,. 

Thdsts  and  Tkuktkes.  U. 
COMMON  RECOVERY. 

See  Ebtates  Tail. 
CONSTITUTIONAL  LAW. 

See  Estates  Tail,  4. 
CONTINUANCE. 

See  Pleadiko,  10. 
CONTRACT. 

I.  A  Court  cannot  be  aided  in  the  cooettuction 

(ii»  riiMg  which  the  partiee  maj  hAve  done    un  i^     *-^^  "k^bb. 


bound  by  any  construction  wliich  ho  may  ha,v 

nient.     Ringgold  E».  Jtinggold,  0. 

.  Where  an  agreetuent  does  not  designate   the    r^^ 
sideralion  is  to  be  paid,  the  law  will  raiao    o-a 
always  implied  in  favor  of  those  who  are    th 
action,  or  from  whom  the  consideration  mo-w 
100.  ^® 

.  Where  it  was  hehl  tluit  inspectio 
liver  certain  barrels  of  flour,  as 
delivery,  but  only  Ihe  evidence 


put 


lapon  Ih 


-elat«il 
r  test  by    . 


**»  the 

i|uality   of   the  flour  abould  be  ascertain^^.    ''^**       * 

stipulated  lime  for  the  delivery  of  the    (Iom    '**'**_ 

tract  was  either  performed  or  broken,  attj     ^    ha*=* 

to  carry  it  to  a  place  for  inspection,    to     r  "^    w*»«*  ^vi.Ien 

quality;  and  that  the  difference  of  priee  «»    "J""'^**       „,  „f  j, 

the  time  stipulated  for  its  deliverv.    he. "*  j»I*»*- 


^,^  ,«»FSvt.  a 
■^,^^ionv. 

was  I 
Viie  i; 

only 


!i  delivery,  bet 
and  that  contracted  for  was  the  trm*  ^ 
damages  in  this  caee.  IVUtuimgon  vs.  Ft-fj/ 
In  an  action  on  an  agreement  to  deliver  a 
tii-ular  time  and  place,  to  be  paid  for  at 


«^«u    irt* 


ffour  ( 
the  pi 
'.  303, 

P«cifio    «rt«'fo,  at 
ho  timo  trflhedel 
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the  measure  of  damages  is  the  same,  whether  brought  for  a  non- 
delivery,  or  a  delivery  of  a  different  quality  from  that  contracted 
for.  The  value  of  such  article  at  the  time  and  place  of  delivQry, 
is  the  true  measure;  unless  where  the  contract  showed  it  was  for 
a  particular  purpose,  and  special  damages  were  laid  in  the  declara- 
tion,   lb. 

5.  It  is  not  consistent  with  the  policy  of  the  law  to  encourage  agree- 
ments, by  which  the  right  to  administer  on  the  estates  of  deceased 
persons,  is  declined  in  favor  of  one,  who  contracts  to  pay  the  declin- 
ing party,  for  permission  to  administer,  all  the  commissions  allowed 
for  the  settlement  of  such  estates,  as  in  bad  hands  the  practice  might 
lead  to  gross  violations  of  trusts,  and  the  most  pernicious  conse- 
quences,   lb. 

See  Action,  1. 

Assumpsit,  2,  3. 

Bond. 

Evidence,  4. 

Usage  and  Custom,  1,  8. 

BPORATIONS. 

1.  It   is  a  general  rule  of  evidence  that  in  a  suit  brought  by  a  bank, 

one  who  is  a  stockholder  and  interested  in  the  event  of  the  suit  is 
not  a  competent  witness  in  behalf  of  the  institution,  but  that  rule 
is  not  without  exception— as  where  an  interested  corx)orator  is 
called  upon  to  prove  himself  either  to  be  or  to  have  been  the  depos- 
itory of  the  muniments  of  his  corporation.  Union  Bank  vs.  Ridgelyy 
231. 

2.  An  interested  corporator,  however,  is  not  a  competent  witness  to 

prove,  that  a  book  continued  to  be  one  of  the  muniments  of  his  cor- 
poration after  he  had  ceased  to  be  the  depository  thereof,     lb. 

3.  The  adoption  of  a  code  of  by-laws  by  a  corporation  need  not  ne- 

cessarily be  by  writing,  but  may  be  proved  as  well  by  the  acts  and 
uniform  course  of  proceedings  of  such  cori>oration,  as  by  an  entry 
or  memorandum  in  writing.    lb. 

4.  Where  a  plaintiff  in  his  replication  sets  out  a  code  of  by-laws  of  a 

cori)oration,  which  prescribe  the  duties  of  an  officer  of  such  corpor- 
ation, and  then  assigns  as  a  breach  a  violation  of  duties  so  pre- 
scribed, on  which  breach  issue  is  tendered  by  the  defendant  and 
joined  by  the  plaintiff,  such  by-laws  are  virtually  admitted  by  the 
defendant  in  his  pleadings.     lb. 

5.  It  seems  to  have  been  formerly  held,  that  a  corporation  aggregate 

could  only  act  by  its  common  seal— could  do  nothing  without  deed; 
but  that  doctrine  is  now  nowhere  sanctioned  as  a  universal  proposi- 
tion,    lb. 

6.  The  acts  of  corporations  may  now  be  evidenced  by  writing  without 

seal.    lb. 

7.  The  assent  and  acts  of  corporations,  like  those    of  individuals,  not 

reduced  to  writing,  may  be  inferred  from  other  facts  and  circum- 
stances, without  a  violation  of  any  known  rule  of  evidence.    lb. 

8.  A  corporation  may  be  bound  by    the    acts  of  its  duly  authorized 

agent,  although  such  acts  are  not  reduced  to  writing.    lb. 
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9.  Where  the  charter  of  a  bank  required  its  cashier  to  give  bond,  with 
two  or  more  sureties,  to   the  satisfaction  of  the    president  and 
directors,  a  bond  executed  by  the  cashier,  and  others,  as  his  sureties, 
reciting  his  appointment  as  cashier,  was  found  deposited  among  the 
archives  and  valuable  original  papers  and  documents  of  the  bank,  in 
an  iron  chest  in  the  banking  house  of  the  corporation,  the  cashier 
continued    to  act  in  that  capacity  for  years  after  the  date  of  the 
bond,  without  any  re-appointment.    In  an  action  on  such  bond  by 
the  corporation — Held^  that  in  the  absence  of  all   testimony  respect- 
ing the  execution  of  the  bond,  the  jury  ought  to  be  permitted  to 
infer  that  it  was  duly  executed  and  delivered  by  the  defendant, 
and  accepted  by  the    plaintiffs,  which  acceptance  necessarily   in- 
cluded the  approbation  of  the  board  of  directors,  or  their  satisfac- 
tion with  the  sureties,  and  was  not  necessary  to  be  in  writing.    Ih. 

10.  Where  by  the  charter  of  a  bank  the  directors  were  to  be  chosen  an- 

nually, and  they  ^^  for  the  time  being,  have  power  to  appoint  a 
cashier,  and  such  other  officers  under  them,  as  may  be  necessary 
for  executing  the  business  of  said  corporation,"  a  cashier  so  ap- 
pointed is  an  officer  of  the  corporation,  the  duration  of  whose 
office,  in  the  absence  of  any  express  limitation,  is  limited  only  by 
the  duration  of  the  charter,  subject  to  the  removal  of  the  incumbent 
by  the  directors,  as  occasion  might  require,  and  is  not  necessarily  an 
annual  officer.    lb. 

11.  Where  an  act  of  incorporation,  under  which  a  bond  was  taken  to  se- 

cure the  good  conduct  of  one  of  the  officers  of  the  corporation,  was 
limited  in  its  duration  to  a  certain  period,  the  bond  must  have  the 
same  limitation;  because  the  parties,  looking  to  that  act,  it  would 
seem  to  be  very  clear  that  no  responsibility  was  contemplated  be- 
yond the  period  of  its  specified  existence.  The  extension  of  the 
charter  beyond  the  period  of  its  first  limitation  by  legislative 
authority,  does  not  enter  into  the  contract,  and  cannot  enlarge  it. 
J6. 
See  Evidence,  8. 
Pleading,  23. 

COSTS. 

See  Appeal  and  Errob,  3. 

COVENANT. 

In  an  action  of  covenant,  where  the  plaintiff  sued  out  a  warrant  of 
resurvey,  and  plots  were  returned,  to  establish  his  claim  he  cannot 
examine  a  witness  as  to  the  location  on  such  plots,  who  was 
neither  examined  upon  nor  attended  the  survey.  Wall  vs.  Forbes, 
299. 

DAMAGES. 

See  Contract,  3,  4. 

DEBTOR  AND  CREDITOR. 

1.  C.  &  T.  drew  a  bill  in  favor  of  M.  on  D.  &  B.  partners  in  trade,  which 
they  accepted.  M.  sued  D.  &  B.  at  law  on  their  acceptance,  and 
pending  the  suit  D.  died.  Judgment  being  had  against  B.,  he,  being 
insolvent,  obtained  a  discharge  under  the  Act  relating  to  insolvent 
debtors.    The  defendant  administered  on  D^s  estate,  and  received 
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assets  from  his  separate  property  to  a  large  amount,  though  insuffi- 
cient to  pay  D's  individual  debts,  and  also  received  some  of  the  part- 
nership funds.  The  judgment  not  being  paid,  and  the  partnership 
funds  being  insufficient  to  pay  its  debts,  M.  filed  a  bill  in  equity 
against  D's  administrator,  claiming  to  be  paid  out  of  the  separate 
assets,  an  equal  proportion  with  D''s  separate  creditors.  Held,  that 
he  was  not  entitled  to  recover.     M^Cidloh  vs.  Dashiell,  65. 

2.  Joint  creditors  in  equity  can  only  look  to  the  surplus  of  the  separate 

estate,  after  the  payment  of  the  separate  debts.     lb. 

3.  Separate  creditors,  in  equity,  can  only  seek  indemnity  from  the  sur- 

plus of  the  joint  fund,  after  the  satisfaction  of  the  joint  creditors. 
lb. 

4.  Where  the  claims  of  joint  creditors  do  not  come  into  conflict  with 

those  of  the  separate  creditors,  but  only  with  the  interests  of  the 
representatives  of  the  deceased  partner,  equity  will  decree  to  joint 
creditors  a  satisfaction  of  their  claims,  by  considering  them,  as  they 
are  considered  at  law,  both  joint  and  several.     lb. 

5.  At  law  the  joint  creditors  may  pursue  both  the  joint  and  separate 

estate,  to  the  extent  of  each,  for  the  satisfaction  of  their  joint  de- 
mands, without  restriction  from  a  Court  of  equity;  yet,  when  by  the 
death  of  one  of  the  parties,  the  legal  right  survives  against  the 
surviving  partner,  and  is  extinguished  against  the  deceased  partner, 
that  Court  will  give  to  the  separate  creditors  all  the  advantages, 
thus  by  accident  thrown  upon  them.     lb. 

6.  The  assets  of  insolvents  are  distributable  according  to  equity.     lb, 

7.  The  Acts  of  1785,  ch.  72,  and  1794,  ch.  60,  s.  2,  are  in  pan  materia, 

and  where  proceedings  are  had  under  the  one  law  or  the  other,  to 
sell  real  property  for  the  payment  of  debts,  evidence  of  an  insuffi- 
ciency of  assets  will  be  required.     Baltzell  vs.  Foss,  346. 
See  Action,  1. 

Attachment,  1,2. 

Descent  and  Distribution. 

Equity,  9. 

Husband  and  Wife,  3,  6,  7. 

Judgment,  2. 

Limitations. 

Payment. 

SED. 

1.  Marriage  cannot  be  given  in  evidence  as  the  consideration  of  a  deed 

of  bargain  and  sale  expressed  to  be  made  for  a  money  consideration 
only.     Belts  vs.  Union  Bank  of  Md.  126. 

2.  The  greatest  extent  to  which  the  authorities  have  gone,  has  been  to 

allow  an  additional  consideration  to  be  proved,  which  is  not  repug- 
nant to  the  one  mentioned  in  the  deed :  but  where  a  deed  is  im- 
peached for  fraud,  the  party  to  whom  the  fraud  is  imputed,  will  not 
be  permitted  to  prove  any  other  consideration  in  support  of  the  in- 
strument,    lb. 

3.  As  a  general  principle  of  the  law,  delivery  is  essential  to  the  legal 

existence  and  validity  of  a  deed;  but  our  legislative  enactment  de- 
clares a  deed,  recorded  within  the  time  prescribed  by  law,  to  be 
efficient  and  operative  from  the  time  of  its  date.    lb. 


INDEX.— 1  H.  &  G. 


DEED.— Con /mi'fi;. 
See  EVIDENOB.  1. 

Pleadinq.  !!0,  21.  22. 


DESCENT  AND  DISTRIBUTION.  ^^*^^^«,\ 


Operation   of  the   Act  of  1788.  cb.   4.^.  (to   Direct      T^,.^^    «\W? 
deviae  of  land  by  A.  to  his  sou  J.  and  his    bc-ir-s  ,    t»-*^^      — ^  u        ' 


)  G.  and  his  heirs;  and  in  case  eithex"    of     tt^' 


o  lawful  issue  or  heirsof  hit 


ingHon-ionavehiHdeceaBed  brother '8  part  of  tl-»«3    l^***^!'' tni 
hia  heirs:  and  in  case  both  aona  "  should  dec^t^s^        l^^*^"V'ii][, 
heirs  of  their  bodies,''  then  all  the  aforeaa.id       l^nti^        "IJnt    '^' 
tor's  three  daughters,  S.,  S.  and  N.  to  bo  eq.vi.a.H-v-     *3.i-*»'      ^^ 
them.     NeiElonve.  CfHJ}ith,n.  ^W&i 

8.  On  a  bill  filed  against  S.,  S.  and  N.  as  heirH-at;— x^-^,^^  _^ 

the  land  which  thus  descended  from  J.  w&s     ^Ta-t-i^r-^-  ^'~-]f 

the  payment  of  his  debts.     Ih.  ^^   k^  ' 

S,  By  the  Act  of  1786.  ch,  4o.  lands  held  in  fee  simjilt*  * 

ral,  created  since  its  commencement,  descent!     *3rs»~  *^*3   * 
children,  and  their  degcendnnts,  if  any.  eq\To.liy  -     ■»  ^^^3     ^  '*' 

or  descendants,  to  collalsrals  indefinitely.        J  b,     ""         *^*^     if        °' 

4.  Where  it  was  held,  that  a  certain  grandchild   of  a,r»    t  ""cJi 

was  not   entitled   to   any   part   of  said    intestate  's      ^^^^^tu 
Ihmai  vs.  Hanrood.  335.  **'^>^'*'''  *>« 

See  Estates  Tail.  2.  4.  '^Woa/  ^ 

HuHBAND  AND  Wipe,  4,  5,  S. 

EVISE. 
See  Descent  and  Distribution.  1. 


DIBCOVERV. 

See  Eqi-itv.  5. 
DISTRAINT. 

See  Landi^rd  and  Tenant. 
EJECTMENT. 

1.  The  lessor  of  the  plaintiff  i 

and   hia  heirs-at-law  were  made  parties    it»    nic,  jiT''^' " 

tion.andlhecausecontinuedseveraUei-ma  ,»,„  .^l*'  ^lotsamende. 
Hd'I.  that  it  was  not  competent  for  the'  ^Jr  .*»*»'■  ^  ^*^^' 
action  by  giviug  evidence  that  one  of  the    heir  "^^      *"  "'^*°*  ^ 

she  was  made  a  party;  and  that  evidence  ti,  -  ^*  f*-*^  .^va^  ^^  infan 
tbP  time  of  the  trial,  would  not  entitle  tlie  U  f  "^^-J^"*  ^  "  "'' 
against  the  other  heirs  who  were   of  full      ac^   ^^"^ ^^^rn^  "^^  Bogd 

2.  There  must  be  such  a  description  of  the  lamj     c^  ■      '    -1     in  an  action 

ejectment,  as  will  enable  the  sheriff  to  tleli  .-!*».  *""*''  ^„ioii  after  jut 
nient.    Feiucki:  \,i.  Floyd.  VU.  er  posts-*,  s 

3.  A  declaration  claiming  2.^.1  acres,  part  of    a    ti-act    »<-     I^^d  called,  ft 

without  any  description  of  the  part  claiin^^  _Wf  „» 

Bion  lu  coufonnity.  are  both  defective.       ^^         """      **  »~«™ 
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4.  The  return  of  a  sheriff  to  a  writ  of  JL  fa,  showing  a  levy  on  part  of 

a  tract  of  land,  without  any  description  of  such  part,  is  defective, 
and  a  sale  under  it  passes  no  title.    lb. 

5.  In  an  ejectment  by  a  purchaser  under  a  sheriff's  sale,  against  the 

debtor,  who  refuses  to  give  up  the  possession  of  the  land,  it  is  incum- 
bent on  the  plaintiff  to  produce  the  judgment,  and  the  fieri  facias^ 
and  to  prove  the  sale  of  the  land,  which  may  be  done,  either  by  a 
deed  from  the  sheriff,  or  a  return  of  the  fl,  fa.  They  are  sufiScient 
to  entitle  him  to  recover.    lb. 

6.  In  the  absence  of  a  deed  from  the  sheriff,  and  his  return  to  the  execu- 

tion, a  memorandum  in  writing  of  the  sale  must  be  produced,  to 
take  the  case  out  of  the  Statute  of  Frauds,    lb. 
See  Appeal  and  Error,  1. 
Equity,  6,  7. 
Execution,  1. 

• 

(JUITY. 

1.  A  Court  of  equity  must  always  decree  upon  the  allegations  in  the 

bill  of  the  complainant,  and  it  is  not  justified  in  going  beyond 
them.    Bitiggold  vs.  Ringgold^  9. 

2.  It  is  a  general  rule,  that  an  answer  responsive  to  a  bill,  is  evidence 

for  the  respondent;  but  the  answer  of  a  defendant,  when  it  asserts  a 
right  affirmatively,  in  opposition  to  the  plaintiff's  demand,  is  not  evi- 
dence, lb. 
8.  An  answer  will  not  support  a  matter  set  up  in  avoidance,  or  discharge, 
where  the  matter  of  avoidance  is  a  distinct  fact;  in  such  a  case, 
the  defence  must  be  proved.    lb. 

4.  On  a  general  bill  to  account,  the  answer  is  no  evidence  of  disburse- 

ments; such  a  bill  is  nothing  more  than  a  demand  on  the  defendant, 
to  shew  his  receipts,  and  the  legal  sufficiency  of  his  expenditures. 
lb. 

5.  In  all  cases,  where  a  complainant  seeks  a  discovery  and  relief,  and  to 

make  out  his  case,  applies  himself  to  the  conscience  of  the  defend- 
ant, if  in  his  answer  the  liability  is  once  admitted,  there  can  be  no 
escape  from  it,  but  by  proof:  though  everything  which  he  says  with 
regard  to  the  creation  of  that  liability,  must  be  taken  together.     lb. 

6.  One  who  never  occupied  an  estate,  nor  derived  any  advantage  from  it, 

but  merely  rented  it  out,  and  collected,  and  paid  over  the  rent  as 
it  came  into  his  hands,  as  the  friend  and  connexion  of  another,  for 
whose  use  he  received  the  rent,  and  to  whom  he  was  bound  to 
pay  it  over  as  agent,  is  not  responsible  in  equity,  for  mesne  profits, 
to  the  owner  of  such  estate.    Drury  vs.  Conner^  157. 

7.  It  is  true,  as  a  general  i>osition,  that  Chancery  will  not  entertain 

a  bill,  where  there  is  a  full  and  complete  remedy  at  law,  and  no 
ground  is  shown  for  going  into  equity;  and  ordinarily  a  bill  for 
mesne  profits,  after  recovery  in  ejectment,  showing  no  obstacle  at 
law,  and  stating  no  ground  of  equitable  relief,  would  on  plea  or 
demurrer,  and  perhaps  at  the  final  hearing  without  either,  under  the 
practice  of  this  State,  be  dismissed,  there  being  an  adequate  remedy 
at  law.     lb. 

8.  In  equity,  money  directed  to  be  laid  out  in  land,  will  before  invest- 

ment, be  considered  as  land;  and  land  directed  to  be  sold  and 


^l 
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converted  into  money,  will,  before  a  sale, ^^^^  ^^  ^^.^  beirs^  ^ 


tru 


fied 


and  pass  as  Buch.    Leoden/iam  vs.  Mc/ioZ^a^^^^         t^^^ 

9.  The  lands  of  which  G.  F.  died  seized,  '>'^j^y^^^^  ^^^b  ^^^K' a  a.  \ 

were  sold  under  an  order  of  the  Court  of  J  ^^^  ^\^ ^ ^^^  ^led  I 

appointed  for  that  purpose,  to  J.  &  C.  B-  ^^     ^^  ^®*^  /^at  1^**  ^^  of  \ 

iCpurchasers  were  creditors  of  J.  F.  one  of  ^   j.  ^. ,  tV>^  order  ot^  \ 

petition  setting  forth  their  claim,  {he  df^^,  prayi^^^td  ^ot  ^t^ 
dren,  who  were  minors,  resided  m  Ill^f^i^;,    .^  ^^^^;  xX        ^^ts-      \ 
publication  against  them,  and  P^J^^ent  of  to    ^  ^^  *^^alBt^^^^  tUe 
that  J.  F's  personal  estate  was  not  "^^^"^^^^ 

Chancellor,  without  granting  any  order  of  P^^^  ^ot^**'^  itx  ^^  leX. 
petition  at  once.    On  appeal,  it  was  held,  t»   .^^^  e^^®  ,t  »ti  *^**^ 
defect  in  the  petition  in  this  case,  the  Chatic  ^^  ^it^oO     ^^  346- 
the  merits  of  the  petition  without  publicatio^^.^j^i  vb- 
and  without  setting  it  down  for  hearing.     " 

See  Appeal  and  Error,  3,  8. 
Assumpsit,  1. 

Debtor  and  Creditor,  1,  2,  3,  4,  5,  6. 
Guardian  and  Ward. 
Husband  and  Wife,  4. 
Trusts  and  Trustees,  3,4,  7. 

ESCROW.  ^V\, 

See  Deed.  .   ^  e©^^®^  Atif 

ESTATES  TAIL.  a(^    v^  ee^^^  ^c5  ^^ 

1.  By  the  Act  of  1782,  ch.  23,  tV.cx  .  ^     ^f        ^^^^9^y  ^^^      N^*^ 

by  common  recovery,   i;  ^^^^^^^  °^^^'  f  f^.    ^S^^^^' 
estate  tail,  in  possession     ^^^^«^e<i;  and  ^^^Ao^^P'  ^-e  ^^^ 

same  in  the  same  manner  ^   ^^^^^©^  or  rever^   ^^  >  ^^x  ^^^gt^t^ 

ton  vs.  GHffitK  77.  ^""^  ^^^^^  that  a  ten^  t^^^t^^*  ^"^ed^  *^^ 

2.  Before  the  passage  of  the    a  ^^  ^^^<r  *  ^^^^^voci^^''^ 

liable  for  debts  contracte^TK     ^^  "^"^^^^  ^^'  ^^'      t     tt/  ll  *^®  d  d®'''^^' 

tail  general,  created  sinc^    -^^  tenants  in  taiV-^^^^^    0^  ^0  a'*  ^^^  '^ 

converted  into  estates  i^i     ^^^®  P^^aage,  "were  vir^  ^V*^    ^1^   ^^ 

of  lands  held  in  fee ;  they      ^^  simple ,  and  have  ^  ^e<'^ ^0 "  ^^  sol^  ^ 

ble,  and  subject  to  be   sol^^^   descendible,  trao^^^t^         i^'* 

fee-    -^2^-  ^^J^  the  payment  of  ^^       e%^^Z^ 

3.  Estates  tail  general,  <ii'^i<i^^  ^^  ^  a  \>f^ 

commissioners,  are  held  i^    ^'^ong  heirs  taken t^/  ^  ^^^  ^j) 

4.  The  Legislature  having  ^  xT.^T^^  simple      lb-  t^^^  ^   .  e^^^ 

must  have  a  right  to  di^^^H^  to  prohibit  the  cre^    ^    ^^p. 
quent  creation,  should  a ^^^^J^  ^ hat  manner,  lat^^   ^    ^"^Z 

5.  Estates  tail  general,  crea.te»  ti       ^^-       Ih  4^^"  * 

special,  are  excepted  f>.^    ^    t>^**  ^   1.^*1*^/^^' 

See  DESCENT  and  DistribJ^^  ^^^^   ^^^  ^1  .11  A 

^^^irtoiM  operation  of  that  ^ 

ESTOPPEL.  ^-^    1,  I;     ^  ceo^ 


S^6c  Bills  op  Exchange,  ^  ^^ -rtdo*  ""^ 

Contract,  1.  *  ^^  ^"^ 

N  EVIDENCE.  ^    , 

\  1.  A  receipt  for  the  puroK  f^^ 

'^  land,  is  only  prima.     ^^^    *^o»^  ^  ^ 

\  Thomas,  100.  ^^^te     ^^^5^>  iu  a  deed  for   ^ 

^^^^nce   of   its  I>ay^  ,>^ 
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2.  If  one  party  gives  in  evidence  a  part  -of  a  conversation  between  the 

other  party  and  a  witness,  it  is  competent  for  such  other  party  to  ex- 
tract from  the  witness  the  whole  of  that  conversation.  Turner  vs. 
Jenkins^  117. 

3.  A  surety  in  a  replevin  bond  is  not  a  competent  witness  for  the  plain- 

tiff in  replevin.    Sanderso7i  vs  Marks ^  178. 

4.  The  bill  of  sale  of  a  sheriff  for  chattels  levied  on  and  sold  by  him,  is 

improper  testimony  in  itself,  but  it  might  be  otherwise  if  it  had  been 
accompanied  by  proof  of  the  sheriff  *s  authority  to  sell  the  property 
it  professed  to  convey.     lb. 

5.  Where  the  pleadings  in  a  cause  put  in  issue  the  facts  that  certain 

false  and  deceptions  entries  were  made  in  the  books  of  a  banking 
corporation  by  its  clerks,  with  the  connivance  of  the  cashier,  on 
proof  that  such  books  were  kept  by  the  clerks  of  such  bank,  and 
such  entries  were  in  their  hand- writing,  the  books  are  evidence  to 
show  what  entries  were  in  them,  which  can  only  be  done  by  their 
production,  and  are  proper  to  lay  a  foundation  for  other  testimony 
to  show  fraud,  malconduct,  neglect,  or  violation  of  duty  by  such 
cashier.     Union  Bank  vs.  Ridgely,  231. 

6.  In  proving    the  relative    prices  of  different  qualities  of  flour  at.Z. 

in  1817,  other  testimony  is  admissible  than  direct  positive  proof 
from  a  witness  who  knew  the  value  at  that  place;  in  the  absence  of 
such  positive  proof  the  jury  may  infer  such  value,  from  proof  of  the 
price  of  each  kind  of  flour  in  1817,  at  other  places  in  the  neighbor- 
hood of  Z.  and  at  N.  O.  a  port  to  which  flour  was  commonly  sent 
from  Z.  for  inspection  and  sale;  and  this  latter  species  of  evi- 
dence, which  is  admissible  for  the  above  purpose,  is  not  secondary, 
though  of  a  less  conclusive  character  than  direct  proof.  William- 
son vs.  Dillon^  802. 

7.  Where  it  was  doubtful,  from  the  want  of  care  in  drawing  a  bill  of 

exceptions,  whether  the  whole  testimony  of  a  witness  was  hearsay, 
part  of  it  being  unquestionably  so,  the  Appellate  Court  made  a  com- 
parison of  the  several  parts  of  the  testimony,  and  determined  the 
whole  to  be  liearsay,  and  therefore  incompetent.     lb, 

8.  Information  received  by  one  partner,  the  witness,  from  his  copartner, 

of  the  price  of  merchandise  purchased  by  him  at  Z.  for  which  the 
witness  knew  that  his  house  at  B.  where  he  resided,  paid  at  the 
price  mentioned,  is  but  hearsay  evidence  of  the  price  of  such  mer- 
chandise at  Z.     lb. 

9.  Where  a  witness  in  his  answer  taken  under  a  commission  declared, 

'^that  he  was  called  on  in  the  spring  of   the  year  1817,  to  state 
the  difference  usually  allowed  on  the  sale  of  flour  between  super- 
fine, fine,  &c.  that  ho  then  stated  the  difference,  was  as  follows, ^^ 
&c. — Held,  that   this  might  be  true,  and  yet  the  witness  have  no 
knowledge  of  the  facts;  his  declaration  being,  that  he  made  the 
statement,  and  not  that  it  was  true.     Such  testimony  is  not  admis- 
sible in  evidence.     lb. 
see  cjommissioner  to  take  testimony. 
Contract,  3. 
Covenant. 
Corporations,  1,  2,  3,  6,  7.  9. 


/ 
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EVIDENCE.— Con^nwed. 

See  Debtor  and  Creditor.  7. 
Deed,  1,2. 
Ejecttment,  1,  5. 
Equity,  2,  3,  4. 
Judgment,  1,  2. 
Law  and  Fact. 
Limitations,  2,  3,  4. 
Pleading,  14,  16,  17,  18, 19,  so,  21,  22,  23. 

EXECUTION.  wvon^'partofa 


1.  A  sheriff  ^s  return  to  a  fieri  J'ctcrias,  which  states  a  *® JJ^^^  ^e  set  up 

tract  of  land  called,'' &c.  is  ^^id  for  uncertainty  ,ci*^^  ^^  ^..^j^ 
by  matter  de  hors  the  returri      and  a  sale  under  it  pa»*»^ 
Thomas  vs.  Turvey,  295.  ^  ^      a  fi^  fac^ 

2.  But  a  levy  on   -a  tract  of    i^^d  called,"  &«.  "^"^^^^^  JgoXe  under 

against  one  who  was  seized.   c>f    a  par*  ^^  ®^^^  tract,  a 
it,  will  pass  his  interest  to  tl:i^   purchaser-    J^' 
See  Ejectment,  4,  5,  6. 
Joint  Tenancy,  1 ,  2. 

EXECUTORS  AND  ADMINISTR  ATOBS.  ^^inirtnitor, »  de- 

1.  After  verdict  in  an  action    c>f    assumpsit,  by  w»  »?°"    .^e  adiii«n>«- 

fective  allegation  in  the  <ieK2ls»,,^tion,  of  the  P'«""'*l^ion  to  make 
trator,  and  the  death  of   tlx^   intestate,  and  aV""^.„  advantage 
profert  of  the  letters  of  ««i»Tki»ai8tration,  cannot  •>«"■,  demurrer, 
of,  though  they  might   ha^^     ,^„ighed  good  <»«»«*  *" 
Vandersmith  vb.  Washmetrt.     3  .      v  who  had 

2.  In  an  action  of  assumpsit  l>y  C_.,   administrator,  against    •       ^^  ^ 

been  directed  by  W.  durio^^,:  latter's  last  '"°«f ;,*;rney  to  be 
physician,  and  in  whose  ha.n,j  ™.  ^^  placed  a  9«»°»/'^  ^  ^ad  paid 
applied  to  the  payment  of  fcU«  -physician's  bill,  etc.  ^"ef  ■  ^^ 
said  bill  after  W's  death  ,-_^Jy*r;  y.  was  to  beallow^  ^ 
amount  paid  the  physician  ^  ^1f  waT such  as  he  was  ""^'^^^^d- 
ceive.  That  the  fund  pl^o^^  ^  TJ  hands  by  W.  was  i^  be  ,ooked 
ered  as  a  special  fund,  an^  t^  J^in  relaU  to  it  he  ^"^^^^Je^- 
upon  as  a  trustee,  or  age T^*>   *«.^.t  m  romv  for  whose  remu 

ti^  it  was  in  part  cre^^:    ^t  the  P^/Sd  bave  been  otherwise 
if  V.  had  received  the  detw."   .■=^^*^  *^**  \       wicr  nnly.    ^^'       ,  .u.m 
8.  An  executor  empowered  ^^^^  ^^' "^^''^"T^lT^^^^^^ 

in  1814.  and  put  the  puro^  ^^Xl  lands  by  ast  will,  n       ^^^^^  ^j  the 

sale  was  for%ash,  pay^^^*  in  P^^^T'Vto  have  sued;  if  ^n 
credit,  he  ought,  withiV^^^  being  >^efused, JoJ^^  ^^^.^^^  ^^  j 
and  security  for  the  p^^  ^^^asonable  time,  to  i  ^^^  ^^^^^  g^ouW 
have  retained  possessioTi  .r^P"^^^^  money;  and  a  gecurity^** 

given.    Omitting  to  sue  Jl^  ^U«  land  until  the  necessa^    ^  ^.^y 

of  gross  negligence,  aucT       ^^^  «°^*^  ^^^^'  ^®  T  ^ould  be,  for  tbe 
proceeds  of  the  land  f  ror^  ^^^^lionsible,  as  a  ^''^^^    .jng  bis  reafiODA- 
ble  expenses  and  conn^j^i      5*0^  time  of  the  sale,  d®^ 
See  Contract.  5.  ^^^^xx.     Bnrtt  vs.  Fisher,  59. 

Law  and  Fact,  1. 
Pleading,  3,  4,  5,  7. 
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SME  COVERT. 
See  AUEK,  1,  2. 

Husband  and  Wife. 

EM  FACIAS. 
See  Execution. 

lAUD. 
See  Assumpsit,  2. 
Deed,  2. 
Evidence,  3. 

FT. 
If  a  father,  as  natural  guardian  of  his  child,  was  in  possession  of  a  slave 
at  the  time  of  a  gift  of  the  slave  by  the  owner  to  the  child,  it  was 
such  a  possession  as  was  required  by  the  Act  of  1768,  ch.  18,  s.  8,  to 
make  it  a  valid  gift,  and  passed  the  property  without  any  further 
delivery  by  the  donor.    Sanderson  vs.  Marks^  178. 

JARDIAN  AND  WARD. 

Whoever  enters  upon  the  estate  of  an  infant,  is  considered  in  equity  as 
entering  as  his  guardian;  and  after  the  infant  comes  of  age,  he 
may  by  bill  in  Chancery  recover  the  rents  and  profits.  If  a  person 
so  entering  shall  continue  the  possession  after  the  infant  comes  of 
age,  Chancery  will  decree  an  account  against  him  as  guardian,  and 
carry  on  such  account  after  the  infancy  is  determined.  Drvry  vs. 
Conner,  157. 

See  Gift. 

USBAND  AND  WiFE. 

1.  The  consideration  being    the   sale  of  a    wife^s  inheritance.    In  the 

absence  of  an  express  promise  the  law  will  raise  one  to  the  husband 
and  wife,  on  which  the  husband  may  sue  either  in  his  own  name,  or 
in  the  names  of  himself  and  wife,  and  in  such  case,  even  if  there 
was  an  express  promise  to  the  husband,  the  wife  might  be  joined  as 
plaintiff.    Higdon  vs.  Thomas,  100. 

2.  But  a  feme  covert  cannot  be  joined  in  an  action  to  recover  the  price  of 

property  sold  by  her,  and  which  belonged  to  her  before  coverture, 
or  the  value  of  services  by  her  personally  rendered,  unless  there  be 
an  express  promise  of  payment  to  her.  This  distinction  arises  from 
rights  which  pass  to  the  husband  absolutely,  and  those  which  survive 
to  the  wife,  and  over  which  he  has  no  power  of  transfer  but  by  the 
consent  and  co-operation  of  the  wife.     lb, 

8.  Ante-nuptial  settlements,  made  in  consideration  of  marriage,  are 
good,  even  though  the  party  be  then  indebted.  Betts  vs.  Union 
Bank  of  Md.,  126. 

4.  The  lands  of  an  intestate  being  incapable  of  a  beneficial  division, 
on  the  petition  of  his  heirs,  and  by  the  order  of  the  Court  of 
Chancery,  were  sold,  and  the  sale  ratified,  after  this  ratification, 
and  as  to  part  of  the  proceeds  prior  to  any  order  or  decree  ad- 
judging who  was  entitled  thereto,  one  of  the  heirs,  a  married 
woman,  died,  her  husband,  who  survived  her,  was  a  party  to  the 
petition,  also  died.  Hdd,  that  the  husband ^s  representatives  were 
not  entitled  to  the  wife^s  portion  of  that  part  of  the  proceeds  of 
her  father's  estate,  respecting  which  no  order  or  decree  of  distribu- 
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tion   had    been    passed  at     ti\\e  time  of  the  nus       j^^j^am  vb. 
that  it  belonged  to  her  personal  representative  . 
Nicholson,  189.  .  .^  ^^^^^  are  entitled 

5.  The  representatives  of  a  husbstixd  who  survivea      ^^^  ^^  ^.^^^^^  j.^. 

to  the  choses  in  action  of  the   ^wjfe,  where  the  hus  ^^  ^^^  ^^^^  ^^  ^^^ 
duced  them  into  possession,     c>i  obtained  judgme       ^^  himself  and 
or  in  equity,  either  in  his     o^wn  favor,  or  m 
wife.     lb.  '        d  d  wife,  i"  consid- 

6.  An  agreement  between    a     ixi.efc,ii  and  his  ^^^®    ,^     i  attributes  of  a 

eration  of  marriage,  (whicH  laad  none  of  the  f^^^^  creditors,)  to 
marriage  settlement,  so  as  "to  overreach  the  claim  ^^^^^^^^^iie 
secure  to  her,  for  her  own.  vise,  an  annuity  for  •  ^.j^g  against 
marriage  and  the  husband  's  dekth.  be  enforced  ^^.^^^  ^  pay  his 
his  representatives:  and  l^is  estate,  being  msu  ^^  ^ ^^gnt  of  her 
debts,  she  will  be  treated  a.^  ^  general  creditor  to  .^^.gg^ed,  as  to 
claims  under  the  agreemei^t;,  and  her  dividend  bo  ^^^^^^^^^^  vs. 
produce  as  much  of  the  ^.n^iuity  as  practicable. 
Deshon,  199.  oayment  of  ber 

7.  But  in  this  case,  the  wido^w-      liaving  only  claimed  P*^^^  ^jividend 

annuity  from  the  time  of    tilxej  death  of  her  husban  .^  ^^^  ^^^  ^j 

was  estimated  upon  its  a.r-x-^^,rages,  from  that  time 

his  estate,  and  the  interest  -w  y^jch  had  accrued  thereon ^  succeeding 

8.  By  the  same  agreement,   tU^     <;hildren  of  the  "^'^"^*°,:   estate,  in- 

to the  rights  of  the  wife,  tU^     dividend  of  the  h^«*^*r!     ^gath,  be 
vested   for  the    benefit  of       ^^    ^.^^ther,  will  f^^^  "    yepresenta- 
divided  equally  among   tlx^      children  and  their  proper      y 
tives.    lb. 
See  Bills  of  Exghanoe,  2,  4. 
Deed,  1.  2. 

INFANT. 

See  Ejectment.  1. 

Guardian  and  Ward. 

INSPECTION. 

See  Contract,  3. 

INSURANCE.  . 

1.  The  strictness  and  nicetv   x**'^  ,  ^riaplv  adopted,  i"  ^ 

trial  of  questions  arising  ^^^^^J^  ^^^  T\riM  Lurance.  are  not 
to  their  full  extent  applt^^?*>     policies  of  marine  .^^^^^^  ^ 

sociation,  formed  for  the  i^^l«»  to  the  policies  of  an  ^^^.j^  „{ 
its  members,  the  risks  b^j^^^ividual  f«"»""7;^^,edg6  acquired 
by  an  actual  examination      ^    assumed  on  tne  company,  and 

not  on  the  representatiorj  ***«-cle  by  the  officers  oi  ^^^^  ^^  g^j. 
tiinore  Equitable  Society  ,  ^^  *=Oniing  from  the  assurea. 

2.  Such  an  association  caun^^^  u  ^"  •     t  a  mutual  re- 

linquishment of  the  viK-K  ^  ^riewed  as  involving  in«  ^gjesflary 
acts  of  ownership  ovre^^i;'*  of  exercising  those  <"^'"°*'-  n  exer- 
cised by  the  owners  q^^**"  houses,  which  have  1>«° J""  ^^L,  the 
insured  is  authorized  ^  Bu^jh  property:  and,  <'**P^?  ,,,e  mode 
commonly  pursued  ot»  ^  **i«».ke  any  necessary  '«!*"'' '.jgence  or 
misconduct  of  the  v^o^fe^**  Occasions;  but  if  by  f<^  "2;  or  if 

**^*»^en  employed,  a  loss  by  fire  ensue, 
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Hddy  2.  That  the  promise  need  not  be  absolute,  but  a  conditional 
promise  is  sufficient;  and  in  such  case  it  is  incumbent  on  the 
plaintiff  to  show  at  the  trial,  either  a  performance  of  the  condi- 
tion, or  a  readiness  to  perform  it. 
Held,  8.  That  the   acknowledgment  must  be  of  a  present  sub- 
sisting debt,  unaccompanied  by  any  qualification  or  declara- 
tions, which,  if  true,  would  exempt  a  defendant  from  a  moral 
obligation  to  pay. 
Hdd^  4.  That  such  an  acknowledgment,  accompanied  with  a  naked 
refusal  to  pay,  or  a  refusal  and  an  excuse  for  not  paying,  which 
in  itself  implied  an  admission  that  the  debt  remained  due,  and 
furnished  no  real  objection  to  the  payment  of  it,  is  sufficient. 
Held^  5.  That  any  unqualified  acknowledgment,  &c.  with  no  other 
excuse  for  not  paying  than  a  reliance  on  the  bar  created  by  the 
Act  of  Limitations,  is  sufficient  to  take  the  case  out  of  the  Act. 
J3e/d,  6.  That  the  acknowledgment  may  be  in  whole,  or  in  part. 
fTeZd,  7.  That  it  is  sufficient  if  it  be  after  bringing  the  suit. 
Hdd^  8.  An  admission  that  the  sum  claimed  has  not  been  paid,  is 
not  sufficient  to  take  a  case  out  of  the  Act  of  Limitations,  with- 
out some  further  admission,  or  other  proof  that  the  debt  once 
existed. 
Held,  9.  The  acknowledgment  need  not  be  made  to  the  plaintiff 

himself,  but  may  be  made  to  anybody  else. 
Hdd^  10.  It  is  for  the  Court  to  decide  what  kind  of  promise  or 
acknowledgment  is  sufficient  to  take  a  case  out  of  the  Act  of 
Limitations;  and  the  evidence  offered  to  prove  such  promise  or 
acknowledgment,  is  proper  to  be  submitted  to  the  jury,  as  in 
other  cases,  under  the  direction  of  the  Court.    lb, 
8.  Every  acknowledgment  which  is  offered  to  take  a  case  out  of  the 
Act  of  Limitations,  must  be  taken  all  together;  and  no  evidence 
can  be  received,  to  turn  a  denial  of  the  existence  of  a  debt  into  an 
acknowledgment  of  a   subsisting    liability,  by    proving    that  the 
party  making  the  admission  was  mistaken  in  supposing  the  debt  to 
have  been  paid.    lb. 

4.  Where  the  plaintiff  chooses  to  introduce  the  defendant's  declara- 

tions to  take  a  case  out  of  the  Act  of  Limitations,  he  must  be  con- 
tent to  take  them  as  they  are,  and  cannot  be  permitted  to  disprove 
them  by  other  evidence.    lb, 

5.  A  receipt  for  a  sum  of  money  by  which  the  person  receiving  it  un- 

dertook to  return  the  sum  borrowed,  '*  when  called  onto  do  so," 
creates  a  cause  of  action  from  its  date,  bearing  interest,  and  against 
which  the  Act  of  Limitations  begins  to  run,  from  that  time.  Dar- 
nall  vs.  Magi^uder,,  298. 

6.  The  Act  of  Limitations  begins  to  operate  as  a  bar  from  the  time  the 

cause  of  action  arises,  and  not  from  the  time  of  making  the  promise. 
Murdoch  vs.  Winter^  27. 
See  Pleading,  27. 

ARRIAGE. 
See  Husband  and  Wife. 

ESNE  PROFITS. 
See  Equity,  6,  7. 
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NEGROES  AND  SLAVES. 
See  Assumpsit,  8. 
Gift. 
NOTICE. 

See  Bills  of  Exchanob,  1,4. 
ORPHANS'  COURT. 

See  Appeal  and  Erkor,  2. 
PARTITION. 

See  Husband  and  Wife,  4. 
PARTNERSHIP. 

See  Debtor  and  Creditor.  1, 4,  -"i. 
Evidence,  6. 

PROMigsoRY  Notes,  8.  t^e  b«*** 

PAYMENT.  .„...«   "J'^t.      ""^ 

Neither  a  devise  of  land,  nor  a  legacy  ot  a  ^^^,-oc'*'^^*^^ 
due,  is  couBidered  in  law  a  satisfactkin  ot  ft  *^ 

V,.  Omg.,  881.  „«<=""  'uS'- 

PLEADING.  ^  »»*    ^°°"°*  «»>'>" 

1.  A  declaralion  which  contains  a  coxint  lot  m*     <*     -^  Be*"'**^^i\iOti** 
erly  chargeable  in  account,  aa  app«aiB  by  »  ^af*''^' «lU  ^"^  *^ 


hoing  hied;  and  anothor  count  I"''  V,«0' 


,  eoa'^ 


did  not  .MM  an—umption  ol  ,oy  pa,ticolat  '^^         .iW"'"'  ,^i».  »»'' 

3.  Whole  the  pleading,  wero    in.h'        .  „,,  tl>'V,»*^\V»"' 

in  the  bill  of  ciception,    Lh„    !i  *""■        ,ilJ  ^P^  lei""" 

royening  the  jndgm.nt  »X„"'«  '<"  l""'  '  V,<»     ,<»<«  *  %    V>" 

8.  Where  a  decoration  a-ta  *^'^'''^**'i  a  pr«:ed«a(W'-  ^*'  l>e  ^^tTftto  "  ^^ 
against  the  inte.iate  of  t?"»*'  »  claim  ot  4«?J,  »5»»»i,>«  P"',„oii* 
to  pay  it,  a  reference  of  <letondant,  and  t^     ^^^^tft^"      ^,if^ 

defendant.)  and  the  plai*^oh  demand,  by  h'^V  J**;t»"  "„■•"• 
ol  rach  reference,  for  »  o^"'  •»  »rbltratot.-aI>  .v"  ^V^P^f^^'K 
by  the  defendant,  .,MP«oia<j,n„  la  tayotot",^  '^  %>«'  j,l«>»'' 
in  the  non.paym.nt  o,™'^-»l»ator,  to  pay  it,  ^t^Sl^V'tU  "^ 
rant  a  jndgment  agaln,^    '^*  •<»»,  It  cont»in«  '^H.^Zn^.i^  m, 

trator.  The  plaintilt  i.  ^na  ao'endant  i«  l>i«  "^^  »^  f  „  »^Z 
ol  the  defendant,  u  ^ ^.^.^  n„  nace»ity  t»  •«">•'  <>  ,.. »  "'»<■ 
y..  fm„,ao,.  116.  ™"»»tra,<„  ^acientt"  ^    ^l"*'""  J"'  U 

4.  This  peculiar  mode  of     j  Vi,  (^  ,  ^l^  ^ 

8ja.nl.  o,  Limitation,,  J^-Wi^g   <>,    ,„„,^  1.  ^ V^5 '"» 
p  edge,  the  peraonal  r,.^*^  l>fOoe„d,5pontbe  S«-^^»V,.>        „..*' 
d,ct,  nor  depr.ye.  hioj  ^f^n.ihiUt,  ol  tb.  a<i«»'J,^,    '      <,.i«^ 
been  charged  with  a_,      "^    *».K»v  ^    '^J  "i  '  ,,      >'^.      ,,- oo" 

qaalidcatiou.,  it  »IU  S^'^^Um.?''"""''"^]!*'^-  t*^/       »*' 

5,  An  «imini.t,a.o,who r'.'eo,^"*''"   by  "•  '"""   /      ^l''      i",^ 

andjudgmentthereo   '^>i<.9    "'«d  and  adopted.  t    X'"^ 

ol  him.     lb.                "•  *»«>*■  aS^  *'"  f!»""'  "t  *     ...  ^^ 

«.  By  the  Statute,  of  ai    j                      "^Htad  aeaets  to  pay  ^V' 

A...mbly  ol  1809,  yj^    *^*^-   t  ^ 


.  cured  alter  veJ,,^^a,  k^**'   ^^l   5  Geo.  I,  cb  '     i? 
"I'ct.        :ra«aBc.  between  ttS' 


^b. 


iancebetwwn  t 
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7.  No  form  of  words  is  necessary  to  be  used  in  an  averment  that  a  de- 

fendant is  administrator;  if  enough  is  said  to  amount  to  an  allega- 
tion, that  the  defendant  administered  on  the  estate  of  the  deceased, 
it  will  suffice.     lb. 

8.  A  declaration  vicious  on  account  of  an  averment  obscurely  made,  is 

not  such  a  fatal  objection  as  will  reverse  a  judgment.     lb. 

9.  A  plea  of  special  non  est  factum  is  a  general  issue  plea,  and  like  other 

general  issue  pleas  need  not  be  pleaded  before  the  rule  day,  but  may 
be  received  when  the  cause  is  called  up  for  trial.  Union  Bank  vs. 
Rulgdy,  231. 

10.  When  an  amendment  of  the  pleadings  is  made  at  the  trial  under  the 

Act  of  1809,  ch.  153,  s.  1,  time  is  to  be  given  during  the  term,  to  the 
adverse  party  to  prepare  to  support  his  case;  yet  the  cause  is  not, 
therefore,  to  be  continued,  unless  the  Court  shall  be  satisfieif  that  a 
continuance  is  uect^ssary.     lb. 

11.  Whatever  apparent  inconsistency  there  maybe  between  the  pleas  of 

general  performance  and  nou  est  fact  nm^  it  is  the  settled  practice 
under  the  Statute  4  Ann,  ch.  16.  to  receive  them;  for  defendants  are 
not  confined  to  pleas  strictly  consistent.     lb. 

12.  The  only  pleas  now  disallowed  on  the  mere  ground  of  inconsistency 

are  the  general  issue  and  tender,  and  the  rea.son  is,  that  one  goes  to 
deny  the  existence  of  any,  while  the  other  admits  some  cause  of 
action.     lb. 

13.  The  discretion  vested  in  the  Courts  by  the  Act  of  1809,  ch.  153,  to 

order  and  allow  amendments  to  be  made  in  all  proceedings  what- 
ever, before  verdict,  so  as  to  bring  the  merits  of  the  question  between 
the  parties  fairly  to  trial,  is  not  a  capricious  but  a  sound  legal  discre- 
tion; to  the  proper  exercise  of  which  the  party  claiming  it  is  entitled, 
and  from  which,  he  cannot  proi)erlj'  be  debarred  by  any  rule,  that  is 
the  mere  creature  of  the  Court.     //). 

14.  It  is  a  general  principle  of  pleading,  that  where  a  plea  produces  a 

direct  aftirmative  and  negative  by  denying  the  allegations  in  the 
declaration,  it  should  conclude  to  the  country,  whether  the  affirma- 
tive of  the  issue  is  held  by  the  plaintiff  or  defendant;  and  that  the 
proof  of  the  affirmative  rests  on  him  who  asserts  it.     lb. 

15.  When  new  matter  is  introduced  on  either  side,  the  pleading  ought  to 

conclude  with  a  verification.     lb, 

16.  In  the  application  of  these  rules,  the  plea  of  general  non  est  factum  in 

an  action  of  debt  on  a  bond,  which  by  denying  the  allegation  in  the 
declaration,  that  it  is  the  writing  obligatory  of  the  defendant,  makes 
the  issue  between  the  parties,  concludes  to  the  country,  and  throws 
the  whole  proof  of  the  execution  of  the  bond,  including  the  delivery, 
upon  the  plaintiflf,  who  in  that  case  asserts  the  affirmative.     lb. 

17.  Under  an  issue  joined  upon  a  plea  of  general  non  est  factum,  the 

defendant  may  give  in  evidence  anything  which  goes  to  show  that 
the  instrument  of  writing  was  originally  void  at  common  law — as 
lunacy,  fraud,  coverture,  &c.  or  that  it  had  become  void  subsequent 
to  its  execution— as  by  erasure,  alterations,  &c.  for  that  plea  puts 
in  issue  as  well  its  continuance  as  a  deed,  as  its  execution.     lb. 

18.  A  defendant  may  plead  specially  any  matter  which  he  might  give 

in  evidence  under  the  plea  of  general  non  est  factum ;  but  if  he 
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chooses  to  do  so,  being  new  matter,  he  must  do  it  with  a  verificatioii. 
and  holding  the  affirmative,  he  draws  the  burthen  of  proof  upon 
himself.     lb. 

19.  If  a  defendant  seeks  to  avoid  a  bond  for  duress,  infancy,  usury,  &c. 

which  cannot  be  given  in  evidence  under  the  general  issue,  (the 
bond  not  being  therefore  void,  but  voidable,)  he  must  plead  such 
new  special  matter  with  a  verification,  and  the  proof  lies  upon  him. 
In  every  such  case  the  issue  is  upon  the  matter  specially  alleged  in 
the  plea,    lb, 

20.  The  defendant  may  give  in  evidence,  under  the  plea  of  general  non 

est  factum,  that  the  instrument  of  writing  was  delivered  as  an  escrow 
on  a  condition  not  performed;  and  it  is  settled  he  may  plead  it 
specially,  and  that  the  proper  conclusion  to  that  plea  is  to  the  country; 
*  because  it  is  a  special  negative  to  the  affirmative  in  the  declaration — 
the  allegation  in  the  declaration  that  it  is  the  writing  obligatory  of 
the  defendant,  including  the  allegation  of  the  delivery  of  it  as  a 
deed ;  and  it  is  this  conclusion  to  the  country,  that  raises  the  ques- 
tion, whether  the  proof  is  on  the  plaintiff  or  defendant.     lb. 

21.  Where  the  delivery  of  a  deed  as  an  escrow  is  pleaded,  the  issue  is  upon 

that  special  matter,  which  being  alleged  and  relied  upon  by  the  de- 
fendant to  show  that  it  is  not  his  deed,  the  proof  of  that  allegation 
rests  upon  him;  and  if  there  be  no  proof  on  the  part  of  the  defend- 
ant, the  possession  of  the  instrument  by  the  plaintiff,  is  prima  facie 
evidence  of  the  delivery  as  a  deed,  and  is  sufficient  to  sustain  the 
issue  on  his  part.     lb. 

22.  If  the  delivery  as  an  escrow  be  proved  on  the  part  of  the  defendant,  as 

alleged  in  the  plea,  the  proof  of  the  performance  of  the  condition  lies 
upon  the  plaintiff,  where  the  affirmative  is  with  him.  lb. 
28.  And  where  the  defendant  pleaded  that  he  signed  the  supposed  writing 
obligatory  at  the  request  of  H.  and  as  his  surety,  and  returned  the 
same  to  H.  to  be  by  him  submitted  to  the  obligees,  (a  corporation,) 
for  their  approbation  and  acceptance;  and  if  the  same  should  be 
approved  and  accepted  by  them,  that  then  the  same  was  to  be  con- 
sidered and  delivered  as  the  act  and  deed  of  the  defendant;  and 
that  the  same  never  was  approved  of  by  the  said  obligees  by  any 
act  in  their  corporate  capacity,  and  so  it  was  not  his  deed;  in  the 
absence  of  all  evidence  on  the  part  of  the  defendant,  the  possession 
and  production  of  the  instrument  of  writing  by  the  obligees  would 
be  sufficient  prima  facie  evidence  of  the  delivery  and  acceptance,  to 
entitle  them  to  a  verdict,  on  the  issue  joined  on  such  a  plea.     lb. 

24.  The  day  laid  in  pleadings  is  frequently  not  materiil,  as  in  trespass, 

where  the  injury  charged  may  be  proved  to  have  been  committed 
on  a  day  before  or  after  the  time  stated  in  the  declaration ;  provided 
it  appears  to  have  been  before  the  action  was  brought.    lb. 

25.  In  assigning  the  breaches  of  the  condition  of  a  bond,  which  was  taken 

and  intended  as  a  security  for  a  limited  period,  the  time  of  the  com- 
mission of  the  breach,  is  so  far  material,  that  it  must  be  laid  to  be 
within  such  period;  and  an  allegation  of  a  breach  beyond  that 
period,  renders  the  whole  assignment  defective,  and  bad  on  de- 
murrer, as  it  then  appears  on  the  record  that  the  defendant  is 
charged  beyond  his  legal  responsibility.    lb. 
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7.  No  form  of  words  is  necessary  to  be  used  in  an  averment  that  a  de- 

fendant is  administrator;  if  enough  is  said  to  amount  to  an  allega- 
tion, that  the  defendant  administered  on  the  estate  of  the  deceased, 
it  will  suffice.     lb. 

8.  A  declaration  vicious  on  account  of  an  averment  obscurely  made,  is 

not  such  a  fatal  objection  as  will  reverse  a  judgment.     lb. 

9.  A  plea  of  special  non  est  factum  is  a  general  issue  plea,  and  like  other 

general  issue  pleas  need  not  be  pleaded  before  the  rule  day,  but  may 
be  received  when  the  cause  is  called  up  for  trial.  Union  BankYs, 
Rxdgdy,  231. 

10.  When  an  amendment  of  the  pleadings  is  made  at  the  trial  under  the 

Act  of  1809,  ch.  153,  s.  1,  time  is  to  be  given  during  the  term,  to  the 
adverse  party  to  prepare  to  support  his  case;  yet  the  cause  is  not, 
therefore,  to  be  continued,  unless  the  Court  shall  be  satisfied  that  a 
continuance  is  necessary.     lb. 

11.  Whatever  apparent  inconsistency  there  maybe  between  the  pleas  of 

general  performance  and  non  est  factum^  it  is  the  settled  practice 
under  the  Statute  4  Ann,  ch.  16.  to  receive  them;  for  defendants  are 
not  confined  to  pleas  strictly  consistent.  lb. 
13.  The  only  pleas  now  disallowed  on  the  mere  ground  of  inconsistency 
are  the  general  issue  and  tender,  and  the  reason  is.  that  one  goes  to 
deny  the  existence  of  any,  while  the  other  admits  some  cause  of 
action.    lb. 

13.  The  discretion  vested  in  the  Courts  by  the  Act  of  1809,  ch.  153,  to 

order  and  allow  amendments  to  be  made  in  all  proceedings  what- 
ever, before  verdict,  so  as  to  bring  the  merits  of  the  question  between 
the  parties  fairly  to  trial,  is  not  a  capricious  but  a  sound  legal  discre- 
tion; to  the  proper  exercise  of  which  the  party  claiming  it  is  entitled, 
and  from  which,  he  cannot  properl}'  be  debarred  by  any  rule,  that  is 
the  mere  creature  of  the  Court.     lb. 

14.  It  is  a  general  principle  of  pleading,  that  where  a  plea  produces  a 

direct  affirmative  and  negative  by  denying  the  allegations  in  the 
declaration,  it  should  conclude  to  the  country,  whether  the  affirma- 
tive of  the  issue  is  held  by  the  plaintiff  or  defendant;  and  that  the 
proof  of  the  affirmative  rests  on  him  who  asserts  it.     lb. 

15.  When  new  matter  is  introduced  on  either  side,  the  pleading  ought  to 

conclude  with  a  verification.     lb. 

16.  In  the  application  of  these  rules,  the  plea  of  general  non  est  factum  in 

an  action  of  debt  on  a  bond,  which  by  denying  the  allegation  in  the 
declaration,  that  it  is  the  writing  obligatory  of  the  defendant,  makes 
the  issue  between  the  parties,  concludes  to  the  country,  and  throws 
the  whole  proof  of  the  execution  of  the  bond,  including  the  delivery, 
upon  the  plaintiff,  who  in  that  case  asserts  the  affirmative.     lb. 

17.  Under  an  issue  joined  upon  a  plea  of  general  non  est  factum.^  the 

defendant  may  give  in  evidence  anything  which  goes  to  show  that 
the  instrument  of  writing  was  originally  void  at  common  law — as 
lunacy,  fraud,  coverture,  &c.  or  that  it  had  become  void  subsequent 
to  its  execution— as  by  erasure,  alterations,  &c.  for  that  plea  puts 
in  issue  as  well  its  continuance  as  a  deed,  as  its  execution.     lb. 

18.  A  defendant  may  plead  specially  any  matter  which  he  might  give 

in  evidence  under  the  plea  of  general  non  est  factum ;  but  if  he 
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8,  A  promissory  note  for  Si  ,745,  payable  90  days  after  date,  made  by  B. 
at  the  request  of  E.  and  for  his  accommodation,  and  by  E.  taken 
to  G.  who  endorsed  it  with  E.  and  then  delivered  by  G.  to  M.  who 
negotiated  it  with  H.  for  the  sum  of  Si, 648.08,  which  w^as  paid  to  E.. 
is  void  for  usury.    Sauericein  vs.  Brtmner,  826. 

4.  Where  a  note  commences  in   usury;  or  in  other  words,  where  a 

note  is  tainted  with  usury  at  its  birth,  when  it  first  becomes  legally 
efficient  and  operative  so  as  to  give  to  the  holder  a  right  of  action 
upon  it,  no  subsequent  holder,  for  a  valuable  consideration  without  H 

notice  of  such  usury,  can  maintain  a  suit  upon  it —such  note  being 
declared  by  statute  null  and  void.     lb. 

5.  A  note  endorsed  for  the  accommodation  of  the  maker,  and  passed  by 

him  as  a  security  for  a  usurious  loan,  is  a'usurious  contract  in  its 
inception;  as  the  lender  is  in  fact  to  be  considered  the  first  holder  of 
the  note.     lb. 

6.  The  terms  to  negotiate  a  note,  import  the  passing  it  for  money;  and 

to  pass  a  note  for  money,  means  to  transfer  such  note  to  another  pro- 
prietor.   76. 
See  Usage  and  Custom,  1. 

RECEIPT. 

See  Evidence,  1. 
Limitations,  5. 

REPLEVIN. 

The  declaration  in  replevin  should  not  include  any  property  not  taken 

under  the  writ  of  replevin.    Sanderson  vs.  Marks ^  178.  i 

See  Evidence,  1,2.  . 

Joint  Tenancy,  3.  ; 

SALE.  j 

See  Ejectment,  4,  6.  ' 

Execution,  1,  2. 
Executors  and  Administrators,  3. 

SCIRE  FACIAS. 

1.  A  writ  of  scire  facioA  agsiinst  special  bail,  which  does  not  recite  the 

issue  and  return  of  a  ca.  sa.  is  sufficient  upon  issue  joined  on  the 
plea  of  nul  tiel  record.     Cappeau  vs.  MUidJeton,  111. 

2.  To  such  writ,  the  bail  having  pleaded  the  death  of  his  principal  before 

any  ca.  sa.  returned,  the  plaintiff  in  his  replication  traversed  that 
fact,  and  tendered  an  issue  to  the  country.  Its  conclusion  was 
technically  right ;  an  issue  joined  on  such  pleadings,  is  not  an  im- 
material one,  the  whole  matter  in  controversy  being  decided  by  it. 
lb. 

3.  The  omission  of  the  plaintiff  in  his   replication  to  set  out  the  ca.  so. 

and  return,  in  proceedings  against  bail,  is  mere  informality  in 
pleading,  bad  only  on  demurrer,  and  cured  by  verdict.   lb. 

SET-OFF. 

See  Executors  and  Administrators,  2. 

SHERIFF. 

See  Evidence,  2. 
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Statltte  op  Frauds. 

CE   OF  FRAUDS. 

i    liberal    construction  is    t6  be  given  to  the  Statute  of  Frauds,  29 
Car.  II.  ch.  3.     In  relation  to  the  fourth  section  thereof,  it  is  settled, 
that    if  the  name  of  a  party  appears  in  the  memorandum  of  a  con- 
traot,  and  is  applicable  to  the  whole  substance  of  the  writing,  and  is 
put   there  by  him  or  his  authority,  it  is  immaterial  in  what  part  of 
the  instrument  the  name  appears,  whether  at  the  top,  in  the  middle, 
or  at  the  bottom.     Forms  are  not  regarded,  and  the  Statute  is  satis- 
fied ,  if  the  terms  of  the  contract  are  in  writing,  and  the  names  of 
the  contracting  parties  appear.     Higdon  vs.  Thomas^  100. 
So  a  bond«  which  recited  the  names  of  the  parties  to,  and  the  terms 
of  a  contract  for  the  sale  of  land,  and  contained  a  condition   to 
secure    a    performance  of  such  contract,  prepared  and  written  by 
the   vendee,  who  was  also  the  obligee  of  the  bond,  executed  by  an 
agent   of  the    vendor,  and    delivered  by  him    to  the  vendee,  is  a 
sufficient     signing   within   the    fourth   section    of  the    Statute    of 
Frauds.       lb. 
.   A  technical  authentication  by  signature  is  not  necessary.     lb. 
..  The  phraseology  of  the  fourth  and  fifth  sections  of  that  Statute,  as 
respects  signing,  is  equally  imperative,  and  substantially  the  same, 
/b. 
See  Ejectment,  6. 

lTUTES. 

.  British  Statutes. 
21  Jac.  I,  c.  13.     Giles  vs.  Perrymaii,  119. 

4  Ann.     c.  16.     Union  Bank  vs.  Ridgebj,  231. 

5  Geo.I,  c.  13.     Giles  vs.  Perryman,  119. 
.1.  Acts  of  Assembly. 

nirj,  c.    23.     Oliver  vs.  Gray,  142. 

n63,  c.    13.    Sanderson  vs.  Marks,  178. 

1782,  c.    23.     Newton  vs.  GHffith,  77. 

nS5,  c.    72.    BQltzell  vs.  Foss,  346. 

17B6,  c.    45.    Newton  Y8.  Giijlfith,  17. 

1704,  c.    60.    Baltzellvs.Foss^Ue. 

1809,  c.  153.    GUes\8.  Pern/man,  119;  Union  Bank  vs.  Ridg^^V^  ^^  ' 

1813,  c.  100.    Buchanan  vs.  Deshon,  199. 

1818,  c.  204.    Seu-eH  vs.  Sewdl,  7. 

S^c  Corporations,  9. 
Evidence.  3. 

ESP  ASS. 
See  Pleiidinq.  24. 

IJS'rs  A^B  TKUSTEES.  .  ^ 

1.  Trustees  emiyowered  by  deed  to  sell  real    estate,  and  ^^ 
ceeds  pay  debts  and  make  investments    in    stock,  are 
ued  to  excbange  the  trust  property   for    otUer    real    P^ 
^akmg  sueh  exchangeahough  with    the     l3est    intenti^ 
XXi'r"^^^^-^^^^^    property  parted  - 
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WILLS. 

1.  The  words  ''  without  issue  "  in  a  will,  when  applied  to  disposition  of 

real  estate,  ex  iH  termini,  mean  an  indefiDite  failure  of  issue,  if  there 
be  nothing  in  the  will  restricting  it  to  a  failure  at  the  time  of  th^ 
death  of  the  first  devisee,  or  to  some  other  time  or  event.  Newton 
vs.  Griffith,  77. 

2.  To  have  no  issue  -to  die  having  no  issue,  and  to  die  without  issue,  are 

technically  and  judicially  convertible  terms.     lb. 

3.  The  word  leaving,  as  well  as  the  words  having  and  without,  in  de- 

vises— *'and  if  he  shall  die  without  leaving  any  issue'' — "with- 
out having  issue,"  or  "without  issue.""  has  acquired  a  technical 
judicial  sense,  and  when  applied  to  real  estate,  means  an  indefinite 
failure  of  issue.     lb, 

4.  In  dispositions  of  personal  property,  the  Courts  generally  incline  to 

the  construing  a  limitation  aft^r  a  dying  without  issue,  to  mean  a 
dying  without  issue  at  the  death  of  the  first  legatee,  in  order  to  sup- 
port, if  they  can,  the  limitation  over;  yet,  in  relation  to  real  estate, 
the  construction  is  generally  otherwise.    76. 
See  Intestate. 

WITNESS. 

See  Evidence. 
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